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APPELLANT’S STATEMENT OF ISSUES ON APPEAL

Did the trial judge err in failing to recognize the propriety of Carpenter asserting claims
for declaratory judgment and petition for writ of habeas corpus in the circuit case, as
recognized and determined by Judge Toal who addressed and ruled on that issue by prior
order in the instant case?

Did the sentencmg Judge lose authority/jurisdiction to “enhance” or “change” a sentence
that was imposed in a previously concluded term of court, regardless of why the
sentencing judge was involved or a551gned to that particular matter for sentencing
initially?

Did the trial court judge fail to address and rule on valid claims made for relief on the
basis of a declaratory judgment action, separate and beyond that which was addressed as
grounds for habeas corpus?

Did the South Carolina Department of Corrections engage in activity that constituted a
sufficient “change” with respect to the criminal sentence being served by Carpenter such
that the actions by SCDC triggered due process rights for Carpenter that were not met?
Did the South Carolina Department of Corrections engage in activity that violated due
process through its ongoing, intentionally disparate treatment of Carpenter as compared
to other similarly situated?

Were actions of the trial court so preJud101a1 to the proceedings such that they effectuated
a denial of due process: that compels rehef on behalf of Appellant to avoid an affront to
the Jud1c1al system" .

COUNTERSTATEMENT OF ISSUES ON APPEAL
A . 7

Appellant was procedurally barred from pursuing habeas corpus relief in the circuit court.

Appellant is barred by res judicata from continuing to pursue these allegations. As an
alternative sustaining ground, Appellant’s petition was properly dismissed because Judge
Cottingham maintained jurisdiction over Appellant’s case and had the power to sentence
Appellant as he did. Furthermore, Appellant’s sentence has not expired.

The lower court properly ruled that Appellant’s allegations against the State and the
South Carolina Department of Corrections (SCDC) were separate and dlstmct

Appellant concedes that his allegations of 1mproprlety by the lower court are
unpreserved. Still, the allegations are baseless.



STATEMENT OF THE CASE! )

‘ Appella‘ntis presently conﬁned in the South Carolina l)epartment of Corrections pursuant
to orders of commitment from the Sodth Carolina Clerk of Court for the State Giand Jury (SGJ).
(Sup. ROA p. 14; '16); At a March' 1990 session, the Sodth Carolina State Giand Jury (SGJ)
issued a seven (7) count superseding indictment against Appellant and nine (9)- other defendants.
(1990 -GS- 47 05 001) (Sup. ROA .p- 9). Spemﬁcally, Appellant was indicted for Conspiracy ‘
Trafficking in Marijuana (Count 1), and Trafﬁcklng in Marijuana (Count 2). (Sup. ROA p. 9-1 1)
At the same session, the SGJ issued a superseding eighteen (18) count indictment against »
Appellant and ten (10) other defendants. ‘(1990-Gs-47-05-002). (Sup. ROA p. 1). Speciﬁcally,
Appellantvwas indicted for Conspiracy: ‘Trafﬁcking iin Cocaine (Count 1), and Trafficking in
Cocaine (Count 2), Appellant was represented on the charges b)i I:ionel S. Lofton, Esquire.

On April 7, 1990, Appellant pleaded guilty before the Honorable Edward ‘B. Cottingham
to the conspiracy counts inboth indictments in return for the dismissal of the other counts as well
as .the dismiss‘al of numerous other serious charges. (ROA p. 477). Appellant pled pursuant toa
written plea agreement which set out the agreed upon terms. (ROA p. 478-480). If he cooperated
with autho_rities, then the'S_tate would iequest concurrent time. (ROA p. 479-482). If he failed to -
cooperate, then the State would be free to’ ask for consecutive time. (ROA p. 479-482).
Sentencing Was deferred until June 4, 1996, where '.ludge Cottingham sentenced Appellant to 25
years’ imprisonment on Indictment 90-002 but deferred sentencing on 90-001 until a hearing
would be held on the State’s allegations that Appellant had breached the plea agreement by

/
refusmg to cooperate (ROA p- 519- 520)

! Appellant has filed numerous challenges to his convictions over the years including a direct
appeal, three PCR ‘applications, appeals from each PCR, a petition for federal habeas relief, and
this current petition for habeas corpus. A more detailed procedural history is 1ncluded in the
~ Order of Dismissal (OOD) I

2



The next hearing was held on August 9, 1990, where Judge Cottingham found Appellant
~willfully failed to cooperate and rirideéd had. threatened witnesses and codefendants and
s_éntenced Appellant to a consecutive 25 years’ ir'npfisonment- on Indictment 90-001. (ROA p.

)

665-673).



| ARGUMENT

i L

Appellant was procedurally barred from pursuing habeas corpus relief in the circuit court.
Discussion

First, Appellant argues the lower court erred in finding that he was procedurally barred
from petitioning the circuit court because the allegations could and should ha;/e been raised in a
PCR application. Appellant relies exclusively on the loWer court’s order denying the State’s
motion to dismiss to argue that the proqedural bar is excused in his case. The lower court’s order
makes no such finding, and Appelllan;[ fail‘s to even address why the procedural bar should havé
been éxcused.

The lower court correctly ruled Appellant’s petition was not appropriately heard in the

circuit court. A state habeas petition must be filed in the original jurisdiction of the South

Carolina Supreme Court. &‘ Keeler v. Mauney, 330 S.C. 568, 500 S.E.2d 123 (Ct. App. 1998).
Relief r;lust be sought in the original jurisdiction of :the South Cafolina Supreme Court or in a
successive PCR application filed in the aépropriate county. The law is abundantly clear that any
issues that are cognizable under the Uniform Poét-Conviction Procedure Act? must be raised in a
PCR application and not in a petition for habeas corpus. The enactment of the PCR Act
“drastically limited the availability of habeas corpus.” Id. (citation omitted). Post-conviction
relief is intended to include all “relief available under the common law writ of habeas corpus, the
relief available under the expansion of the writ, and the relief available by collateral attack under

any common law, statutory or other writ, motion, petition, proceeding, or remedy.” See Simpson

v. State, 329 S.C. 43, 46, 495 S.E.2d 429, 430 (1998); see also S.C. Code Ann. § 17-27-20(b)
/ :

28.C. Code Ann. §§ 17-27-10, et. seq. (2003). . ' p
_ y



(2003) (noting post-conviction relief “comprehends and takés the place of all other common law,
statutory or other remedies heretofore available for challenging the Validity of the convictiqn or
sentence”). Appellant’s allegations that the trial court lacked jurisdiction to impose the sentencé
are not only in the purview of the PCR Act, they are explicitly enumerated. See S.C. Code Ann. §
17-27-20(A) (“Any person who has been convicted of, or sentenced for, a crime and /who claims:

. 1 (2) That the court was without jurisdiction to impose the s:entence.”). Appellant’s other
allegation that his sentence has expired is also explicitly covered by the PCR act. See S.C. Code
Ann. § 17-27-20(A) (“(5) That his sentence has expired . . .”).

Appellant made no argument to the lower court and makes no argument here that his
allegations are not within the purview of the PCR Act. Instead, Appellant relies on the order
denying the State’s motion to dismiss to argue he should have been allowed to pursue his claims
in é circuit court habeas petition. The State filed a motion to disrﬁiss the petition in the circuit
court arguing that the court lacked subject matter jurisdiction to eﬁtértain the matter. The order
| denying the motion to dismiss merely ruled that Appellant had made a sufficient shoWing, pnder
Rﬁle 12(b), SCRCP, that the circuit court does have sﬁbjecf matter jurisdiction over a habeas
petition. Whether ;the lower court had subject matter jurisdiction is a”separate question of -
whether Appellant’s specific allegations are procedurally barred. This was highl‘ig‘ghted during the
motion to dismiss hearing. (ROA p. 723-735). The order denying the mvotioin to dismiss only
found Appellant was entitled to a hearing to determine whether he could meet his burden in -
proving his case under the appropriate legal framework as properly applicd by the lower court.
Specifically, Appellant had to siﬁow that his allegations were not encompassed by the PCR Act.

He could not. Appellant’s allegations are clearly cognizable under the PCR Act, and, therefore,

are procedurally barred from being raised before the circuit court.



IL.

Appellant is barred by res judicata from continuiﬁg to pursue these

allegations. As an alternative sustaining ground, Appellant’s petition was

properly dismissed because Judge Cottingham maintained jurisdiction over

Appellant’s case and had the power to sentence Appellant as he did.

Furthermore, Appellant’s sentence has not expired.

Appellant argues the lower court erred in finding that Judge Cottingham had jurisdiction
to impose the consecutive 25 year sentence at the August 9, 1990 sentencing hearing.

How the Issue Arose Below

On April 7, 1990, Appellant pled guilty before Judge Cottingham to conspiracy counts in
the two SGJ indictments in return for the dismissal of all other SGJ counts as well as the
dismissal of numerous other se‘rious‘charges}. (ROA p. 477-483). Appellant pled pursuant to a
written plea agreement which provided that he wouid receivé concurrent twenty-five (25) year
sentences on thé conspiracy counts if he abided by the plea agreement and cooperated with
authorities, but the State could request that the senténées be run consecutivne\ly if he failed to
cooperate. (ROA p. 479; 489). Sentencing ;Jvas deferred until June 4, 1990, at which point the
parties returned before Judge Cottingham. (ROA p. 499). Appellant had moved to fire Mr.
Lofton and retain new counsél, Timothy F. ngers and Michael J. Cox, Esquires. Judge ‘
Cottingham allowed Mr. Rogers énd Mr. Cox to appear but ordered Mr. Lofton to remain on the

case due to his familiarity with the issues and the late nature of Appellant’s decision. (ROA p.

501). Judge Cottingham sentenced Appellant to twenty-five (25) years’ imprisonment and a

3 While not part of the plea agreement, numerous charges brought by other jurisdictions were
‘dismissed. Marlboro County burglary and kidnapping charges were dismissed. Richland County
charges were dismissed. Federal firearm charges were dismissed out of the Florence Division of
the U.S. Attorney’s Office. It was agreed that sentences on pending Notth Carolina charges
would be served concurrently with the South Carolina sentences. The State further agreed not to
pursue charges against Appellant for offenses that were committed prior to the State Grand Jury
indictments. i -



$200,000 ﬁne on Indictment 90-002 (Cocaine), but deferred sentencing on Indictment 90-001
until a hearing could be held on the State’s allegations that Appellant had breached th\e plea
agreement previo#sly entered by réfusing to cooperate as outlined by his plea agreement. (ROA
p. 519-525).

Thereafter, on August 9, 1990, Judge Cottingham convened -a hearing to determine
whether Appellant had breached the plea agreement. (ROA p. 527-531). Testimony was taken
from various witnesses including investigators and a codefendant. (ROA p. 541-646). At the -
conclusion of the hearing, Judge Cottingham found that Appéllant had “willfully failed to
cooperate with aﬁthorities and indeed had threatened the lives of witnesses and codefendants.
(ROA p. 666-671). Accordingly, Judge Cottingham found that Appellant violated his obligations
under the plea agreement and sentenced Appellant to a consecutive twenty-five (25) years and
$50,000 fine on Indictment 90-001. (ROA p. 668).

| Judge Cottingham retained. jurisdiction to allow Appellant a final opportunity tb,
cooperate with law enforcement as required by his pléa agre'emvent. On February 3, 1992, Judge
Cottingham issued an order affirming the August 9, 1990, consecutive sentence for conspiracy to

traffic marijuana and divesting himself of jurisdiction over the matter. (Sup. ROA p. 18).

Discussion

A. Appellant is barred by res judicata from challenging the lower court’s ruling because
the South Carolina Supreme Court has denied his. subsequent petition for writ of
habeas corpus seeking relief on the same grounds. '

As an initial matter, the South Carolina Supreme Court has considered Appellant’s

Petition for Writ of Habeas Corpus on the merits and has denied relief. /Carpenter v. State and
SCDC, S. Ct. Order, June 12, 2018. On December 20, 2017, Appellant filed numerous
documents with the supreme court: Petition for Original Jurisdiction and Writ of Habeas Corpus,

Petition for Certification of Appeal to this Court and Consc)lidation with Original Jurisdiction ‘

7



Proceediﬁg, and Notice of: Petition in the Original Jurisdiction. On June 12, 2018, the supreme
court denied all filings including the writ of habeas corpus.

Appellant is barred by the doctrine of res judicata at this stage in the litigation as these
exact issues have bee;l ruled upon by the supreme court.l Appellant filed an id¢ntical petition for
writ of habeas corpus with the supreme court as originally filed with the lqwer court. Under the
doctrine of res judicata, “[a] litigaﬁt is barred from raising any issues which were adjudicated in

J

the former suit and any issues which might have been raised in the former suit.” Judy v. Judy,

393 S.C. 160, 172, 712 S.E.2d 408, 414 (2011) (quoting Plum Creek Dev. Co. v. City of
Conway, 334 S.C. 34, 512 S.E.2d 109 (1999)). The elements of res judicata are: (1) identity of

the parties; (2) identity of the subject matter; and (3) adjudication of the issue in the former suit.

Judy, 393 S.C. :at 167, 712 S.E.2d at 412 (citing Riedman Corp. v. Greenville Steel Structures,
Inc., 308 S.C. 467, 419 S.E.2d 217 (1992)). “[F]or purposes of res judicata, a ‘cause of action’ is
not the form of aétion in which a claim is asserted but? rather the ‘cause for action, meaning the
underlying facts combined with the law giving the party a right to a remedy of one form or

another based thereon.”” Plum Creek Dev. Co., 334 S.C. at 36, 512 S.E.2d at 110 (quoting 50

C.1.S. Judgment § 749 (1997)).

In its order denying the petition, the supreme court cited Gibson v. State, 329 S.C. 37,

495 S.E.2d 426 (1998), which sets out the requirements for habeas petitions and holds‘ that relief
i.s “available ohly w-hen: other remedies, such as PCR, are inadequate or unavailable.” The
supreme ‘court also cited Simpson w\hich holds that if a mattér is cognizable under the PCR Act,
then it may not be raised by a petition for writ of habeas corpus. Simpson, 329 S.C. at 46. The
State has argued and relied on‘these cases throughout these proceedings. In his Initial Brief

before this Court, Appellant actually asks this Court to “allow the matter to be decided by the



South Carolina Supreme Court.” (FBOA, p. 33). Since that court has done so, this matter should
be dismissed. The supreme court has considered this exact issue on the merits, it has been finally
adjudicated in an action involving the same parties, so therefore res judicata bars Appellant from

seeking the relief in this action. Accordingly, this action should be dismissed.

B. As an alternative sustaining ground, Judge Cottingham maintained proper jurisdiction
over Appellant’s case and had the power to act as he did.

7 Even if this Court were to consider the lower court’s ruliﬁg on the merits, AppelAlant’s
arguments still fail.

The South Carolina Constitution provides forthe possibility of habeas corpus relief. S.C.

Const. Art. 1, § 18. “Habeas relief is seldom used and acts as an ultiméte ensurer of fundamental

constitutional rights. For these reasons, a defendant bears a much higher burden in a habeas

proceeding.” Williams v. Ozmint, 380 S.C. at 477, 671 S.E.2d at 602. A writ of habeas corpus is

reserved for only the most serious of constitutional violations which — in the setting — constitute a

“denial of fundamental fairness shocking to the universal sense of justice.” Id. (citing Green v.

\

\
Maynard, 349 S.C. 535, 538, 564 S.E.2d 83, 84 (2002)); see also Butler v. State, 302 S.C. 466,

468, 397 S.E.2d 87, 88 (1990). This Court has held, however, that not “every constitutional error

at trial will justify issuance of the writ.” McWee v. State, 357 S.C. 403, 406, 593 S.E.2d 456, 457

(2004) (quoting Green v. Maynard, 349 S.C. at 538, 564 S.E.2d at 84). This Court will grant a
writ of habeas corpus only under “unique and ‘compelling circumstances.” Id. Habeas corpus is
available only when other remedies — Jsu-ch as post-conviction relief — are either inadequate or

unavailable. See Gibson v. State, 329 S.C. 37, 41, 495 S.E.2d 426, 428 (1998).

The lower court was correct in finding even if the issues were properly before i,
Appellant failed to show the alleged constitutional violations have denied him fundamental

fairness that is shocking to the universal sense of justice. Appellant’s first argument was that

9



- Judge Cottingham lacked the authority to retain jurisdiction over the case and défer sentencing to
a later date. Appellant incorrectly frames this as a subject matter jurisdiction challenge. An

applicant may challenge the subject matter jurisdiction of the trial court, and such a claim is one

that may be raised at any time. See Brown v. State, 343 S.C. 342, 540 S.E.2d 846 (2001),

overruled in part by State v. Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005). However, “[c]ircuit

courts obviously have subject matter jurisdiction to try criminal matters.” Gentry, 610 S.E.2d at
. 499; See gls_Q S.C. Const. Art. V, § 7. Thus, réther than raising an issue of subject matter
jurisdiction, Appellant is raising a chall¢ngé to the trial court’s duthority. The record completely
refutes Appellant’s claims that Judge Céttingham improperly deferred sentencing while retaining
jurisdiction over the case.

" The chief administrative judge for general sessions for the Fifth Judicial Circuit oversees
“the State Grand Jury and is referred to as the “p'residirylg judge” throughout the State Grand Jury
Act. S.C Code Ann.\ § 14-7-1630(B). The presiding judge is responsible for the docket
management of all criminal and civil proceedings arising out of the State Grand Jury including
issues with subpoenas, the impanelment of the jurors, and the bond heérings for defendants
indicted‘by the SGJ. The presiding judge also handles all of the administrative matters relating to
the- SGJ including issuance of orders, search warrants, and arrest warrants. Id. Once a defendant
is ipdicted and after a venue order is entered, the Chief Justice of the Supreme Court assigns a
judge to “take jurisdiction of and preside m?e}:r all civil and criminal proceedings, with the
exception vof post-conviction relief matters, ariéing out of that invéstigation and set terms of court

e

for the trial of these cases in the county where venue is set by the Presiding Judge of the State

10



. Grand Jury.” See Administrative Order State Grand Jury, S.C. Sup. Ct. Order dated March 20,
20034 J |

Here, venue was ordered in Chesterﬁeld County, énd Judge Cottingham was assigned by
Chief Justice George T. Gregory, Jr., to preside over all cases arising out of the SGJ
investigation. (Sup. ROA p. 24). With that order, Judge Cottingham had continuing jurisdiction
over Appellant’s case along with Ihis codefendants’ cases. This allowed Judge Cottingham to get
a full picture of the investigation and the allegations set forth iﬁ the indictments. Judge
Cottingham had the authorify to manage Appellant’s case as he saw fit. The trial court was not
limited in its jurisdiction’ as.it may have been if Judge Cottingham had been assigned a specific
weekly term of court, because he was vested with continuirig jurisdiction over the case, which is
unique to SGJ cases. |

Appellant fuﬁher argued that Judge CQttingham was without authority to defer
sentencing. Since there Was clearly continﬁihg jurivsdictioh over Appellant’s case, the question

turns to whether Judge Cottingham properly deferred sentencing. “Judgment in a criminal case is

not final until sentence is imposed.” State v. Robinson, 287 S.C. 173, 174, 337 S.E.2d 204, 204
(1985). Here, Appellant’s sentence was not‘ final until he was s;entenced on the trafficking in
marijuana indictment. That sentence was imposed on August 9, 1990, as evidenced by the
sentencing sheet and the transéript. (Sup. ROA p. 14). Judge Cottinghafn was well within his
authority to defer sentencing and to provide Appéllant an opportunity to cooperate as set forth in

the plea agreement. It is important to note that while Appellant argues Judge Cottingham was

~

4 This Order was issued after Appellant had been sentenced, but these were the procedures in
place at the time. The Supreme Court issued an order that “the Honorable Edward B.
Cottingham, be, and he hereby is, vested with concurrent jurisdiction in all circuits of the state to
dispose of all common pleas and general sessions matters, including trials by jury, arising from
State Grand Jury Investlgatlon No. 89-005.” S. Ct. Order issued November 15, 1989.

11
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without subject matter jurisdiction, the question is really whether Judge Cottingham had the

power to act in a particular manner. See State v. Campbell, 376 S.C. 212, 656 S.E.2d 371 (2008)

(distinguishing juris_diction from subject matter jurisdiction and explaining that a trial jndge is
witho"ut the power to act under the general rule despite the- existence of subject matter
jurisdiction).

Appellant also argues that his sentence has expired. This is based on the faulty
assumption that he was sentenced to cencurrent terms of twenty-five (25) years’ imprisl)nment.
The comprehensive .re‘cord shows that Appellant was sentenced to consecutive terms of twenty-
five (25) years’ imprisonment. If the Court reversed on the grounds that Judge Cottingham did
not have jurisdiction or authority to act, then no sentence would have been imposed on the
trafﬁcking marijuana indictment. This would not require~Appellant’s release and would instead
merely require a remand to havejthat sentence imposed. Thfs further supports tne State’s
argument that habeas relief is‘impr'o'per as the only remedy in habeas is release.

II1.

The lnwer court properly ruled that Appellant’s allegations against the State

and the South Carolina Department of Correction (SCDC) were separate

and distinct.

Appellant argues the lower ‘court erred by not addressing Appellant’s arguments that he is -
en‘dt]ed to habeas corpus relief based en_ the ections of SCDC. ‘The_ lower court properly
recognized the issues as dietinct as between the State and SCDC. Tne allegations that Judge
Cottingham was'without jurisdiction to impose his sentence and that Appellant’s sentence had

expired were grounds tnat only concerned the State. The allegations that SCDC’s actions

constituted an equal protection violation and that Appellant’s due process rights were violated

u

were distinct from any allegations made against the State. The State does not address the issues

/ 12



specific to SCDC in this brief. Appellant has needlessly complicated these proceedings and
issues. The issues presented to the lower court were properly ruled upon as to each party.

. \'2 /

~ Appellant concedes that his allegations of impropriety by the lower court are
unpreserved. Still, the allegations are baseless.

~ Finally, Appellant argues the lower court committed numerous_ethical violations while

. ) .
presiding over this matter. Notably, Appellant concedes.that this issue was neither raised nor
ruled upon by the lower court and is therefore not properly before this court for consideration.

(FBOA, p. 33-34). An argument not raised to and ruled on by the lower court is not preserved for

appeal. State v. Dunbar, 356 S.C. 138, 142, 587 S.E.2d 691, 694 (2003) (““An issue that was not
preserved for review should not be addr.essed by the Court of Appeals, and the court’s opinion
should be vacated to the extent it addressed an issue that was not preserved.”).

While this issue is clearly not preserved, the State, neverthel;:ss, notes that this is a brazen
attempt 'by Appellant to distract from the actual issues by making baseless allegations against
Judge Hood, the lower court judge. Specifically, Appellant argues that because Judge Hooc; was
employed as a prosecutor by the South Carolina Attorney General’s Office that he was therefore
an advocate for the State and ruled “so as to protect his former employer.” (FBOA, p. 33). This
alléigation is completely unsu;)p‘orted by the record. Appellant makes numerous other outlandish

and baseless allegations regarding the lower court judge’s impropriety. These arguments are

absurd and should be treated as such by this Court.
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CONCLUSION
For all the foregoing reasons, it is _réspectfufly submitted that the judgment of the lower
court should be afﬁrmed.
Respectfully submitted, |

ALAN WILSON
Attorney General

J.CLAYTON MITCHELL
Assistant Attorney General
SC Bar #; 101443

. - Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211
(803) 734-3737

By //b\/pﬁl&( W/\’/‘W
é% AT&@ ‘EY%J’C@}ESPONDENT
T

December 27, 2018
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