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* STANDARD OF REVIEW

The Appellant Berkeley Count}i School Dlstrict takes 1 1ssue in part w1th the
 standard of review as expressed in theresponse brief ﬁled by the Respondent Jeffrey
Cruce. The threshold issue on appeal is whether Cruce, as the athletic director' and
" head fo_otball‘ coach at -Berkeley High School, qualiﬁed as a- public official or
alternatively a'limited public ﬁgu&reltfor ipurpose.s of his defamation'cause of ‘ action.
Indeed, the 'South Carolina Supre.me.(;)ourt has held that “an impbrtant initial step to
analyzing any defamatic-)ncase is determining,iwhether a particular plaintiff is a
. p‘ublic ofﬁc1al public ﬁgure or private ﬁgure Eric/rsoh V. Jones Street Publishers,
" LLC 368 S.C. 444, 629 S.E.2d 653 666 (2006) “This determination is a matter of
' law‘which rnust be deeided by the court on a .case by case basis after«‘a careful
examination of the facts and'circurnstanees.” 1d. Thus, as purely an v-issue-(').f law for .
the court to determine, that threshold‘question is not subjeet to the deferential
»standard'of review described by Cruce in his brief. "l“o the contrary, as a question of
-~ law, the standard of review is de novn -- which Cruce dees not acknowledge. See,
.4 Fesmire v. Digh, 385 S.C. 296, 683 S.E.2d 803, 807 (C‘t. App. 2009) (“[t]his Court .'

reviews all questions of law de novo™).



. 'ARGUMENTS

I.  The issues raises _6n 'a"pbeal by the'BerkéI’ey”Count"y School District were
raised to and decided in the trial court and are properly preserved for
appellate review. ’ ‘

As an initial érgume'nt, the Respondent‘Jéffrey Cruce argues that ceﬁain

* issues raised by the School District 'on appeal have not been prop_é:r_ly breserved for

appellate revigw. Cruce argues thaf ‘thé School District hés not preserved the

public ofﬁcial' and c;ommdﬁ law malice ‘arg‘uments. The Séhool Dlist?ict disagrees.
~ . Issue preservation "i; not a 'gotcha’ game aimed at embarra.ssing attorneys or
.hzlirming litigants." Atlaéti'c Coast Buflders & Contractors, LLC v. Lewis, 398

- S.C. 323, S.E.Zd. 282, 285 (2012). The Supreme Coﬁrt has explained: “While it

rﬁay be go\o\d f)ractic'e for us to reach the merits of an issue when.érror pvr'eservati.on‘

is doubtful;we: shduld follow oﬁr longstanding precedent and\ resolve the issue on

preservation grounds when it clearly is unpreserved.” 730 S.E.2d at 285.

‘(Emphasis added). "[W]hére the question of issue preservation is subject to

mu'ltiple intérpretations, any _(ioﬁbt shogld be resolved in favor 'of preservation."

730 S.E.2d at 287. (Toal, C.J., concufrir_ig in result in part and d-issénting in ipal;"it).‘ |

"At the very l.east, the matter must have deﬁnitely been called to the attentién of

the trial court sufficiently to obt}air‘l a ruling thereon." Staubesv: v.‘ City of Folly

Beach, 339 S.C. 406, 529 S.E.2d 543, 546 (2000).



In the present case, the School District raised to the tr1a1 court the altemative
theories that Cruce was a public ofﬁmal or a limited public ﬁgure Admittedly, the
emphasis during the directed .verc_hct motion was the lattelr, but the record shows'
that counsel for the School District also' addressed wiiether Cruce was a public
ofﬁcial.; (R. 429, 441-442).A;The trial judge even asked"Cruce’s counsel w_hetner
she agreed that Cruce was a public ofﬁcial. (R. 441-442). In addition, there were
numerous comments b'y‘Cruce’s counsel .and'the trial judge as to-whether Ciuce
was a “limited public official.” (R. 434 436, 438, 441, 443). Cruce’s counsel even
| discussed limited public ﬁgure as” bemg ‘a subset of public official.” (R 436)
Thus, the colloquy at directed ‘verdiet strongly suggests that the * publiciofﬁmal”
~ issue was raised. |

That is certainly supported by the post-trial proceedings Where the parties
discussed in detail the publicofﬁciai issue. Cruce’s counsel never ’objected to the
trial court’s consideration of that"issue,"and in fact; she made the same argument
that “[a] limited public official is a subset of a public official.” (R. 100). She also
argued that. “[i]f he's not a limiteci-’public Qfﬁeial, he's not _a publvic official.” (R.
100).‘ In addition, in its written order, the trial court clearly addresses'tlie “public
iofﬁcial»” issue and ei/en acl;npwiedges' that “[t]he Defendant rnakes exceilent
arguments in support of its position tnat Plaintiff s‘hould be classiﬁed as a public

official.” (R. 4). In sum, the public official issue was certainly raised, argued and



adjﬁdicated in ther coﬁrt below, and that iésﬁe 1s sﬁfﬁcieﬁtly preserved for appelléte
review.

The School Distriét also argues that Cruce did.not presentany evidence from
which the ju_ry’ could have concluded th'at Chris Stevens, the author of the allegedly
defafnatory email, acted with cdmmoﬁ la\g‘v,malice‘. At the directed verdict stage,
the trial judge had not ruled on whether the CQurt}would charge defamation per se
. or would instead requiré the jury fo find common law m;ﬂice. That decision was
made after a c%harge' ‘confere'n“ce_._ (Rl. 472) Thereéftgr, in vréturning a verdict for
Cruce and based on the chargé éivéh by the‘tria’l céurt, the jury neceésarily fqtjnd'
common law malice. . Y;evzt,’there 18 j'n‘o évide'_nce"to support tkhatlle.llement of the
proof. The School DiStfict tirhcly raiséd that issue as to-the insufficiency of the
prodf in its post-trial motions, and the trial court considered that issue without
objection. The Schbol_District submits that the issue was timely raised and
adjudicated and henge is preserved for appellat¢ review. If fhe Court detefmines
the issue is nqt prp_perly preserved for .JN(‘)V purpAoses, the issue has b-een'timély |

raised certainly for purposes of obtaining a new trial absolute.



R
IL  The trial court ér_red in failing to grént a di'rected' \;'erdict alnd JNOV to
-~ the Berkeley CountyA School District - based on absolute sovereign
immunity under Section 15-78-60(17) of the Tort Claims and, more
specifically, in failing to rule that Jeffrey Cruce, as a head football coach
and athletic director, did not qualify as either a “public official” or

“limited public figure” for defamation purposes.

T_he Berkeley Couﬁ:[y School bistriét fnoved for é directed verdict and JNOV
on the baéis that Jeffrey C;uce qualiﬁés és'a'pﬁblic official or altematqively as “a
limited public ﬁgure. As such, Cruce was nécessarily required to prove actual fnalice
“to prevail on ‘his defén_l'ati.(‘)n claim. However, the School District is entitled to
sovereign immu’nity. unde"r}-'Se'ctio.n 15-78—60(17) of the Tort Claims Act fér »anyA
employee conduct rising.to the level of e;cfual malice.

Alfhough not .ac_kno‘wledged by Cmcé, ‘this pfesents purely an issue of law for |
the court to decidé, and the applicable standard of review is de» novo. Contfafy to
Cruce:’s suggestion, this Cburt is not bound.by the trial court’s mliﬁgé in any respect.

In response to the S_choél District’s position that Cruce, aé the éthletic director
and head football coacﬁ, éUaliﬁes as a p_ubli_‘c official, Cruce cites 6_n-ly inapposite
cases that hold that teacheﬁs 6r school prinéipéls are not public _Qfﬁcials. But relliaﬁce
on those cases misses the iérger point. "The head football coach is not just a teacher
or a principal -- not in Soufh’ Cérolina and not in Berkeley County. - |

Importantly, thé _Soﬁth Cafolina _ASup‘reme Court has: egpléined that ‘,‘[i]ﬁl

considering the question of whether one is a public official, the employee's position



must be one Which would invite pUblic,.scrutiriy and d}is‘cussion ‘6f the person
| holding it, entifely-apart ffom the _sérutivn}; and discussion -océasionéd bby the
ﬁarticular charges in cohtrévérsy.” Ericksoﬁ V. Jovnes Stree( Publishers, LLC, 368
| SC 444, 629-}S.E..2d 653, 666 (2006). “The status of a public ofﬁcial mayl be
deemed sufficient to warfant application of the New York T imés privilege, not
because of the government employée's place on the totem pole_, but beéaﬁse of thé _
. public interest in a government employee's activify ina paﬁicular context.’_’j Id.
| ‘Thus, the‘dispositive question asks whether the status of a high School athletic
. director and head footbail coach makes him a “public official.” In other \.yords, fhe
Court must focus not only on wheth.er those government po-sitions are ones that invite
"public scrutiny and discussion, bqt also on whether the’e~mp10ye.e’bs acti‘vity in a
particular context invites public scrutiny “and discllssion. Tﬁat is whellt,
dis’tinguishes a head. football coach from. a clasérooﬁi teacher‘;o'r'.e.\./ér;é séhool »
administra'tor. | |
Without reasonable glispute, high. séhobl'football is iméortant,, new'sWorthy,A
and subje.ct.td intense pﬁblic interest and scrutiny in this Stéte‘. vThe 'reg:ord fully
supports that, and frankly, the Court _c..an bfobably take judicial notice of that very
point. Moreover, Within.the _contéxt of t-his case, Coaéh Cruce brdught even more
than normal nétoriéty and scrutiny upbn .himsvelf during the 2015 football season

by adopting a controversial and well-publicized no-punt strategy. ‘Cruce discoﬁnts»



thi_s in his responsé brief by labyelihg itA‘lasj mefely “offensive 'foofball strategy.;’

That shows a: iack of ﬁnderstanding of the vbasi'.cs of the Yge'lme.‘ The no-f)unt-
strategy was not én'par which dec’id‘ing what kind of bffense to run.. In sharp
| contrast, the n'o-pl.m"t sAt,r‘a'tegy. was a' radical depa'fture from ty'pivélal footbéil where

the offense }never.punts on fourth'dov;/n regardie_ss o.f .ﬁeld position or the scofé.of
the garﬁe. That radical départﬁre cannot be doWnplayed or disputed on this record.
- The Court need only to refer'té »the, article m 'thé September 21,‘:20'1 5 edition of the,
Kansas City S_taf as well as the numerous loéal media reportsvin fhe record. This
v_v.as not a situation where the head football covacih decided to p_éss the ball more or
v'ru'n 1;10re. This frepreséhtjed a ‘r“a‘dicval éhange from 'h(')w'the ga}ﬁe Waé typicalii
played -- an inn.ovation‘that ultimately proved to be an abject faillure‘t‘hat_ fesultgd
in several huge losses for Cruc_e;”s‘ team.

Even if this Court do‘esv‘n‘ot. agrrf-ee‘tl.'lat-a he;ad footbéll C‘,'oach‘in South .
Carolina is a public official, there shouid be no doubt that Cruce qualifies as a
limited public figure under thé facts df this case._.Cruce argues m a conclusory
manner that he “did hxot voluntafily ',assume any role of siaecial ‘pr(.)minence m |
society regarding> a public controvéfsy; he merely changed his foen_sive football
strétegy in 2015.” vSe‘_ve, Respoﬁdent’s B.rief, p 110.v~A's. discussed above; Cruce

cannot downplay his no-punt strategy and its inherent controversy.



But, in. a general sen_se,.Cruée also suggests that sports are not the typé of
| pﬁblic controversy ‘that can make a foofball coach a limited public figure for
purposes Qf de'famation lgw._"That basic premise is flawed. In its opening brigf, the
School District cited numerous cases showing that sports can be and often are tﬂhe
subject of inte'ns¢ pﬁblic ccéﬁtfoversy and 'scrufiny. Indéed, the initial case ffom the
-.United Sfates:Supremé Court to recognize the concépt of a public figure in a
defamation context involved a | fo‘ot_ba_ll coach asl-the plaintiff. See, Curtis
Publishing Co. v. Butts, 388 U.S. 130 (1967).

Likewisé, in Time, Irgc. v. Johnson, 448 F.2d 378 (4th Cir. 1971), the Fourth
Circuit explaiﬁed that “the New )"ork.T;'.mes privilege is not con’ﬁne‘d to ‘political
| exbression or comment },lup'on public affgirs,’ no'r. even matters of social utility or
educational value. It embraces the entire range of legitimate public ihterest.” 448
F.2d ét 382-3'5.33; Th‘e -Court further r-ecognized: tHat_“[s]uch a test clearly is
sufﬁcient to cover sports and sports ﬁgurgs,‘ whose ‘publhic interest’ character"is
amply demonstrated by the ‘elaborate ‘spor‘is’ section in every daily newspaper

/

published in this nation and by the numerous periodicals, such as that involved
| here,’exclusively déydted to sports.” 448 F.2d at 383. Cruce risconstrues that
language from the Fourth Circuit decision to suggest that sports are only of “public

interest” where it is written about in “sports only” media, and hence, any sports

stories in a local newépapér or any multi-subject media cannot be within the



“public interest.” Instead, the Fourth Circuit was recognizing the obvious -- that
sports is an ifﬁport’ant.parf of pédp‘le’s lives and very clearly falls within the
“public'interest” so that its‘leadir'ig f;;gufes inclUdi’ng coaqhes dQ quali‘fy as liniit‘ed |
pﬁblic ﬁgﬁ'res.»' See also, Chuy'v. Philadelpﬁia Eagles Football Club, 431 F.Supp. -
254, 267 (E.D. Pa. 1977), aff’d, 595 F.Zd 12.65 '(3d Cir. 1979) (en bénc) (“We
obviously cannot say that the publicv's'~ir_1terest in proféssional football is imp_ortant
to the Comrhonweél or to théiopera‘ti:‘on of-c'l_emocratic society”in the same'. sénse as
are political vand ide,ologicalv matters. However, the fabric of our society is rich and o
yariegafed ... [Interest] - in profeséiénal football must be déemed an important
incident among many in‘cidents, of a sodi.ety founded upon a high regard for frlee
| exp.ression”).zﬂ

In -sum,. the record ; .-cl‘e’arl); isfm\.&s that Coach Cruce wéé, at " the very
minimum, a limited plublic figure and .certainly during the 2015-2016 school yeér'
during which Cruce created and 'fo‘Stered intense public attention and scrutiny by
adopting and publicizing unortHodox and controversial féotball' tactics, namely the -

né—punf strategy. He widely édd.ressed his controversial approach to football in the

o The Court should take judici'a'l notice that the Fourth Circuit case pre-dated the
existence of the internet as a source for sports news, cable sports networks such as ESPN, fantasy
leagues, and the like which make sports an even bigger industry today than in 1971.

2 This reference to a case involving the Philadelphia Eagles is particularly apropos

given that ‘Wendy Cruce, the coach’s wife, testified that her husband’s position as the head
football coach at Berkeley High School was “sort of like being a coach for the Philadelphia
- Eagles or something like that.” (R. 387). " T



local media and was even interviewed- for e't.’stery in the Kansas City Star. (R. 538-
544). »C'rucerdid ‘not just assume a role of .special prominence in ‘the public
controversy; he 'indeed made the eontroyerey~ ,wh.at it was and m'adefhimeelf the
central ﬁguire:'i.n_ it. 'The :[rial .ceur‘t: erred in failing to rule that Cruce Wae vei_therv a
-public official or é limited public ﬁéu're vt‘ov which the New York Times standard
applies. Because Cﬁice was required to prove actual malicle. as an element of his
defamation claim, the'. School District was entitled to absolute sovereign imnqunity
under Section 15-78-60(17). This case vshonld never have been subrnittecll. to the

| jury.- The School District was entitled-to a directed verdict as a matter of law.3

III.  The trial court erred in failing to grant a directed verdict and JNOV to
the Berkeley County School District on the bases that Jeffrey Cruce
failed to prove each of the elements of his defamation claim based on the
January 7, 2016 email sent by Chris Stevens :

In addition to its sovereign immunity defense, the School District also

" moved for a directed verdict and JNOV on the basis that Jeffrey Crucelifailed to

3 In his brief, Cruce argues that he was not a limited public figure “so the jury did

not have to be charged -on the issue of actual malice.” See, Respondent s Brief, p. 11. To be
clear, the School District does not contend that the trial judge erred in failing to charge actual
malice and have the jury determine whéther actual malice was proven. Instead, because Cruce:
qualified as a public official or limited public ﬁgure actual malice was a required element of his
" proof, and accordingly, the defamation claim as brought against the School District is barred by
Section 15-78-60(17). See, Gause v. Doe, 317 S.C. 39, 451 S.E.2d 408, 409 (Ct. App. 1994) (“the
"~ SCTCA bars Gause’s slander claim against the MBPD because Gause must prove the MBPD
employee’s conduct constituted actual malice in order to recover on this claim.” /d.

10 -



prove each elem'ent~0f hlS defamation cla1m The School.bistr'ict contends that the
“January 7, 2016 emall that that vvas sent by Chr1s' Stevens the head tralner at
Berl;eley Hrgh School,'was'not‘ falSe and defamatory In addltron the School
) l)istrict’ argnes that Cruce prets,ented‘lno .evldence‘that 'Sltevensac_ted ‘\‘Nl.tl’l common
: lavv ‘malice as well’ asf no'j ev1dence that the ]anuary 7, v2(.)16 email upproxirn‘ately
. fcaused any-damages. -
On these lat_ter ‘}point‘s,“ theprrmary :ér.gumemﬁ f_nade by 'Cruce 1s that' he
| »'..:p‘resente‘d a clalrh 'for defamatlon | pér- se. "lThat 1s ‘lncorrect and 1s not the law of the
.case. ’By Cruce’s own adm1ss1on the tr1al conrt did not agree w1th that theory The: :
trial Judge denled Cruce S reqnest to charge defama‘uon per se. (R 472) While
Cruce preserved an objectlon w1th respect to the Jury charge he never ﬁled a cross-
- -appeal to assert that ‘the trlal court .s rulmg .was 1n error. It is well settled that. ‘an
v .unappealed rullng, rlght or wrong, rs thelaw of the case » Attanttc Coast Butlders )
B & Contractors LLC V. Lewzs 398 S C 323 730 S E. 2d 282 285 (2012) “Thus; :
the tr1al court’ s rulmg that the defamat1on cla1m is not per se is the law of the case. -
In fact, the law'of,the case' as tovthe elernents to be prOvenrnay be glean‘e-d.from the
trial judge’s charge. vvhiCh‘ lnclddes the following; ' | -
E " The pla1nt1ff n”rnst prove that the statement made -2 was
“made vv1th common .law malice. Common law - malice .
means the defendant acted with ill will ‘towards the " -

plalntlff or acted recklessly or wantonly w1th consc1ous o
: 1nd1fference to the plamtlff‘s rlghts :

o



‘Finally, the. plaintiff must prove that his reputation was
damaged by the defamatory statement. The plaintiff
must prove that the damages naturally and prox1mately
resulted from the defendant s statement.
(R. 494—4_95). Thus, as the_ trial judge‘ charged, Cruce Was required to proVe L
common law malice as well as'proxirnate cause. Cruce cannot fall back on an -
unappealed 'argument- that he st_ated a'claim for}defamation per se as a post hoc
justification for his lack of proo’i on these elements.

As to the merits, Crncie'has fé-i[e‘d tt) show'a‘ny evide_nce that Chris Stevens
Aacted with common lavi/ malice in sending the January 7, 2016 email. No
testimony was elicited from Stevens or Cruce as to any ill will between the two.
Additionally, there is no evidence to support any finding of recklessness or
conscious"_indifference l)y Steivens -- which is a heightened standard thati the'
evidence does not rernotely satisi“y.- -Instead, Cruce concocted' a speculatiVe tale
that Stevens was in cahoots »withthe District Superintendent to “create” evidence
to sunport Cruce’s “terminati'o’n” as,athletic director. There is no evidence to

support that. Inferences must be re_a,sonable,4 and quite frankly, that is not a

4 ~ The applicable standard for directed verdict or JNOV motions requires

consideration only of "reasonable inferences." The Supreme Court has explained that "[w]hen
considering a directed verdict motion, the trial court should view the evidence and all reasonable
inferences in the light most favorable to thé non-moving party." South Carolina Federal Credit
Union v. Higgins, 394 S.C. 189, 714 S.E.2d 550, 552 (2011). (Emphasis added). In Jones v. Sun
Publishing Co., Inc., 278 S.C. 12, 292 S.E.2d 23 (1982), the Supréme Court also explained:
"South Carolina adheres to the 'scintilla of evidence' rule which requires submission of an issue
to a jury whenever there is competent and relevant evidence tending to establish the issue in the
mind of a reasonable juror. The rule does not authorize submission of speculative, theoretical or

12



- reasonable inference. It is, at (be,st, speculation and conjecture which does not

support the verdict.
The same is true with respect to the':.'is}sue of proximate cause. Cruce has not
shown that the January 7, 2016 ."em'ail positively or negatively impacted his

reputation. He has also not ghbwn'that the email proximately caused him any of

the damages he claimed, including lost salary, lost retirement, and relocation

expenses to the Charlotte area. Lastly, Cruce has not and cannot dispute that the

_Janﬁary 7, 2016 email did not proXimately cause him to be removed fror‘n'.his,

positions as head football .coach and athletic director. Without dispute, that change -

in his employment had already occurred by January 7, 2016.

Finally, with respect to the defamétory nature of the January 7, 2016 ernail, |

Cruce focuses on the following sentence from the email: “From aliability stand

pdint with competing sports and athletes it is necessary that all of the files be -

present to safeguard the athletes as well as to maintainthe proper care for those

ath’letes if somethiﬁgb were to happén."’ (R 532). Cruce claims that Stevens was

staﬁng that Cruce ‘“has created liabilify for the school through his failure to

prdperly maiﬁtain eligibilfty files.” .See, Respond‘ent’s Brief, p. 13. That is not the

case. Stevens makes no reference to Cruce. Moreover, during his testimony,

hypothetical views nor does it permit a verdict to stand upon surmise, conjecture or speculation."

292 S.E.2d at 27.

13



Stevens was never asked whét the “tiability”‘ language meant. (R. 396-398). Itis
cléar, however, that Stevetls wés tryiﬁg to ‘c_o‘nvey the importance of‘his reqttest to
the coaches, who were the rfecipiertts of the -email, thét they assist hifrt by providing
the requested roster of their. participating' student-athletes so that he could check
that ev-ery student had the required paperwotk. (R. 532). The email must be read
aé a whole tlo_ prot')erly detérmine its méahing atnd whether it was defamatory.
Stevens did not say and was, not insinuating any éxisting liability on the part of the
School District that could be attributed to Cruce or anyone else.

For eac.l.l of ,these.reasons, thé"verdict cannot stand, atnd the School District

was entitled to a directed verdict and INOV on the defamation claim‘.
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CONCLUSION

‘Based. on the foregoing discussion and- analysis, the Appellant Berkeley

County School District respectfully requests that this Court reverse the jury’s

verdict and the denial of its directed ‘verdict' and JNOV motions with respect to the

defamation claim that was submitted to the jury. The School District requests a

remand with instructions that judgmeht,be entered in its favor on all causes of

action or alternatively for a new trial absolute. N

Réspectfully submitted,

'LINDEMANN, DAVIS & HUGHES P.A.

BY:
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