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RESPONDENT THOMAS PAUL MOORE’S MOTION
TO DISMISS RESPONDENT PHILLIP FREDERICK
MOORE’S CROSS-APPEAL

Pursuant to Rule 240, SCACR, Respondent Thomas Paul Moore, (“Respondent
Moore™) moves to dismiss the instant purported initial brief filed by Respondent Phillip
Frederick Moore (“Cross-Appellant Phillip”). The specific grounds supporting dismissal
are as follows:

1. Cross-Appellant Phillip timely filed a purported initial brief and
designation of matter on January 14, 2019.

.o Cross-Appellant Phillip’s purported initial brief seeks reversal of the lower
court’s findings regarding the issue of the doctrine of integration.

3. Cross-Appellant Phillip’s purported initial brief is not a properly presented



respondent’s brief; but-rarher a qross—appeal, which seeks reversal of the lower court’s
findings. |

4, Cross-App¢llant Phillip failed to timely file necessary documents and
otherwise comply with r_equiremen-ts‘to bring a cross-appeal as set forth in the South
Carolina Rules of Appellate Procedure. Cross-Appellant Phillip has not filed a Notice of
Appeal, as'requrred ‘by,Rule 203(c), SCACR, nor. has he tuken any other action to
propetly institute a cross-appeal. As such the purported initial brlef is fatally flawed.

5. Respondent Moore moves to dlsmlss Cross-Appellant Phillip’s purported
initial brief on the grounds that it is properly viewed as an untimely cross-appeal.

6. In light of Cross-Appellant Phillip’s disregard for this Court’s filing
deadlineé, as well-as the South Carulina Appellate Court Rules, Respondent Moore has
been prejudiced in his ability to respond fully and efficiently to Croés-Appellant Phillip’s\
allegations gnd arguments. As such, and on this basis, Respondent Moore submits that he
is entitled to an Order from this Court \uismissing Cross-Appellant Phillip’s purported
' i-nitial brief and desigrr\atrOn of matter with prejudice, and he SO MOVes. ' |

CONCLUSION

For the reasons stated herein, .Respondent respectfully moves this Court
for an Order dismiséing Crdss-App'ellant Phillip’s purported initial brief and designation

of matter with prejudice.
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Procedural Background and His-torv

Appellant Michael Dennis Moore (“Appellant™) timely filed a Notice of Appeal on June '
18, 2018, appealing the order of the Honorable Thomas A. Russo dated April 25, 2018 and filed
May 8, 2018. -By letter to the Court of Appeals dated, September 17, 2018, Respondent Phillip
Frederick  Moore (“Cross- Appellant Phillip’ ) requested dlrectlons regardlng what forms or
pleadings should be filed with the Court of Appeals. The Honorable V. Clair Allen,- Deputy
Clerk of Courr for the Court of Appeals responded on October 9, 2018 with information
regarding the Appellate Court Rules and Forms\ﬁ Thereafter, Appellant filed a motion for and
obtained an Order, dated Septeniber 28, 2018 extending rhe time for serving and ﬁling
Appellant’s initial brief and designation of matter to Noi/ember 5, 2018. Subsequently,
Appellant’s initial brief was timely filed on October 30, 2018. Tlius, the deadline for serving
Respendents’ initial briefs was Thureday, Novernbe'r 29, 201 8.

Cross-Appellant Phillip obtained counsel and on November 2, 2018 a notice Of,
appearance was ﬁled By Order, filed on December 17 2018, Cross- Appellant Phillip obtained
an extension of time to file and serve his initial brief and de51gnation of matter. The Order
cr_eated a new (leadline of January 13,' 2019 with respect to Cross-Appellant Phillip only.
Thereafter, Croés-Appellant Phillip filed an initial brief and designation of matter on January 16;
2019. | |

"Respondent Moore now moves to dismiss Cross-Appellant Phillip’s initial brief on the.
grounds that it is not a properly presented respondent’s initial brief, butvra.thera cross-appe‘al
which seeks reversal of tlie lower'eOUrt’s findings. Resp'ond_ent Moore seeks dismissal on the
grounds that Cross-Appellant Phillip faile(i to timely file necessary documents and otherwise
comply with requirements se£ forth in the South Carolina Rules of Appell‘ate Procedure to bring a

cross-appeal.



L. The Court of Appeals shoiild dismiss the cross-appeal because Cross-
Appellant Phillip has failed to timely serve and file a notice of appeal
_in compliance with Rule 203(c), SCACR, and, therefore, this Court
lacks jurisdictiop to consider the appeal.
Cross-Appel‘lant Pﬁillip failed to tim’ély‘ serv.e Respondent Moore with a notice of appeal :
in qompliance with Rule 203, SCACR. A¢cordingly, this cross-appeal should be dismissed.
Rule 203(a), SCACR stat-es, that appeals tAo the appéllate courts of this State are initiated
- by an aggrieved party serving ﬁling a _notic¢ of appeal in compliance with the SOUTH CAROLINA |
APPELI;ATE CouRrT RULES. Rule 203(c), SCACR clearly states that a respon(ient may institute a
cross-appeal-challenging a lower court’s ﬁndiﬁgs,-by filing a notice of appeal and sgrving it on
all adverse parties. Appeals from the Probaté Court require that “notice of intention to appeal to
the circuit court must be filed in the office of the circuit court and in the office of the probate
court and a copy served on all parties not in default within ten days after receipt of written notice
of the appealed from order, sentence, or déc_ree _of the probate court.” S'C', Code Ann. v§»62-1-
308(a) (2014).
The'r/equiremeh‘t of timely service is_r jurisdictionél. Elam v. ./South: Ca"rélind Dep’t of |
Transp., 361 S.C.i 9, 14-15, 602‘ S.E.2d 772, 775 (2004). If a party misses this service deadline,
“the appellate court lacks jurisdiction to consider the appeal” and lacks the authority or discretion

(143

to, “‘rescue’ the delinquent party by extending or ignoring the deadline for service of the notice.”
d |

Cross-Apbellanf Phillip’s purported initial brief seeks to overturn the lower court’s ruling |
regarding the do@trine of .i'ntegration and its application in this case. As such, the p}lrported ‘
initial brief is not properly viewed as a resbondent’s brief, but rather as a cross-appeal.

However, Crbss—Appcllant Phillip has not complied with the affirmative requirements of
a notice of appeal pursuant to Rule 203(0), SCACR, which would allow him to bring a cross-

N

appeal. Cross-Appellant Phillip has not filed or sefved any document which could be reasonably

3



construed to be a notice of appeal.

Moreover, vRule 203(e), SCACR requires all notices of appeal to be substanti'allyin the
form 'designated by Appendix C, Part I, SCACR. To that end, this Court has made the _SOUTH
CAROLINA APPELLATE COURT RULES, including the Appendices thereto, aVailable to the public
on the Court’s web51te Cross-Appellant Phillip had access to the form of a notice of appeal that
is compliant with Rule 203, SCACR_. In fact, by letter to the Court of Appeals dated, September
17, 2018, Cross-Appellant Phillip requested directions regardi‘ng what forms or pleadings should\
be filed with the C'ourt' of Appeals. The Honorable V. Clair Allen, Deputy Clerk of Coutt for the
Court of Appeals responded on October 9, 2018 with information regarding the Appellan_t Court
Rules and Forms. However Cross- Appellant Phillip chose not to follow the guidelmes of
Appendix C, Part II, SCACR or the commands of Rule 203(c), SCACR when settmg forth their
cross-appeal, and, as such, his purported initial brief contains fatal flaws.

Cross-Appellant Phillip failed to serv.e Respondent Moore with a notice of appeal within
the service deadline of Rule 203(b)(l), SCA-CRr Accordingly, the jurisdiction of this Court has
not been invoked and the cross- appeal raised within Cross-Appellant Phillip’s purported initial
brief cannot be rev1ewed by this Court. As such this purported initial brief containing a cross-
appeal should be dismissed. See Elam v. South Carolina Dep't. of Transp., 361 S.C. at 14-15,
602 S.E.2d at 775. |

CONCLUSION
For the aforementioned reasons, this Court should‘ dismiss Cross-Appellant Phillip’s

purported initial brief and designation of matter with ’prejudice.

! Respondents would note the Court’s website is located at http://www.judicial.state.sc.us/appeals.
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CERTIFICATE OF SERVICE

I certify that I have served the above entitled Motions and this Certificate of
Service on January 24, 2019, via Hand-Delivery, to the Deputy Clerk, South
Carolina Court of Appeals, 1220 Senate Street, Columbia, SC 29201 and by
depositing a copy of same in the United States Mail, postage prepaid, addressed to
the following:

Norwood DuRant, Jr., Esquire
Law Offices of N. David DuRant
P.O. Box 14722

Surfside Beach, SC 29587

Attorney for Appellant



James R. Snell, Jr., Esquire

Vicki Koutsogiannis, Esquire

Law Office of James R. Snell, Jr., LLC
123 Harmon Street

Lexington, SC 29072

Attorney for Phillip Frederick Moore

Linda K. Moore
1454 Golf Terrace Blvd.
Florence, SC 29501

Francine L. Lawhon
2005 Third Loop Rd.
Florence, SC 29501

C. Pierce C pbell
Turner, Padlget, am & Laney P.A.
P.O. Box 5478

Florence, SC 29502

Phone: (843) 656-4429

Fax: (843) 413-5837
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Turner | Padget

REPLY TO:

C. Pierce Campbell
E-Mail: PCampbell@TurnerPadget.com
Writer's Direct Dial: (843) 656-4429
Writer's Direct Fax: (843) 413-5837

January 24, 2019

Via Hand-Delivery

The Honorable Jenny Abbott Kitchings ‘IAN 24 20
Deputy Clerk, South Carolina Court of Appeals SC C 19
1220 Senate Street Ourt of Ap
Columbia, SC 29201 Pea|

Re:  Michael Dennis Moore v. Thomas Paul Moore, Francine Laura Lawhon, Linda
Kay Moore, and Phillip Frederick Moore
Appellate Case No.: 2018-001144
TPGL File No.: 13272.101

Dear Ms. Kitchings:

Enclosed please find the original and one copy of the following for filing in the above
case:

.M Respondent Thomas Paul Moore’s Motion to Dismiss Respondent Phillip
Frederick Moore’s Cross-Appeal and Supporting Memorandum of Law;

2. Respondent Thomas Paul Moore’s Motion to Dismiss Respondents Linda
Kaye Moore and Francine Laura Lawhon’s Cross-Appeal and Supporting

Memorandum of Law, and

3, Certificate of Service.

TURNER PADGET GRAHAM & LANEY P.A. www.turnerpadget.com P 803-254-2200 F 803-799-3957
Columbia | Charleston | Greenville | Florence | Myrtle Beach 1901 Main St., 17th Floor (29201) | P.O. Box 1473, Columbia, SC 29202



Turner Padget

South Carolina Court of Appeals
Re: Moore Estate

January 24, 2019

Page 2

Please file the originals with the Court, file-stamp the copies for us and return them to our
courier. Our check in the amount of $100 is also enclosed for the requisite filing fees ($50 for
each Motion). We are serving copies of the Motions and Supporting Memorandums of Law on
all parties of record via United States mail. Thank you for your assistance in this matter.

Sincerely,

C. Pierce Campbell

CPC/met
Enclosures

cc(w/encs): Norwood D. DuRant, Jr., Esq.
James R. Snell, Jr., Esq.
Thomas P. Moore
Francine M. Lawhon
Linda K. Moore



