THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM FLORENCE COUNTY

Circuit Court R E CE
Thomas A. Russo, Circuit Court Judge JAN D
Co 24 2019
Appellate Case No.2018-00001144 ourt of Ap
Peals
In the Matter of: Estate of Thomas G. Moore

Michael DEnnisS IMOOTE, ....cccvviieeriureeeiireeiiieeeiieessreeesiseeessseesssireeessreessssseesssssneess Appellant,
V.
Thomas Paul Moore, Francine Laura Lawhon,

Linda Kaye Moore, Phillip Frederick Moore, ........cccocvveivviiiiiiiiiinniininnnn, Respondents.

RESPONDENT THOMAS PAUL MOORE’S MOTION
TO DISMISS RESPONDENTS LINDA KAYE
MOORE AND FRANCINE LAURA LAWHON’S
CROSS-APPEAL

Pursuant to Rule 240, SCACR, Respondent Thomas Paul Moore, (“Respondent
Moore”) moves to dismiss the instant purported initial brief filed by Respondents
Francine Laura Lawhon and Linda Kaye Moore (collectively “Cross-Appellants”). The
specific grounds supporting dismissal are as follows:

1. Cross-Appellants filed a purported initial brief and designation of matter
on January 14, 2019. The brief and designation of matter were never served on
Respondent Moore; instead, they were discovered by his counsel on the online court

docket system

2 The deadline for Cross-Appellants to file an initial brief and designation of



&3

matter was Thursday; November 29, 2018.

3. Cross-Appellants di’d not obtain an extension of time in which to file their
initial brief and designation of matter.

4. As a result, Cross-Appellants’ purported initial brief and designation of
matter are untimely and Ré'spondent Moore now moves to dismiss Cross-Appellants’
purportéd initial brief and designation of matter, on such grounds.

5. Furthermore, ReSpondent Moore moves to dismiss CI‘OSS*AppCllQHtS’
purported initial brief on the grourids that it is not a properly presented pespondent’s '
initial brief, bﬁt rather a cro.ss-appeal, which seeks reversal of the lower court’s findings.
As such, it was not properly filed pufsuant to the South Carolina Appellate Court Rules. |
Respon’dent Moore seeks vdismi'ssal 6f the purported initial brief on the grounds that
' Cross-Appellants'failed to timeiy file necessary documents and otherwi.se' comply with
requirements to briﬁg a cross-.appeal as set foﬁh in the South Carolina Rules of Appellate
Procedure. | |

6. In light of Crst-Af)pellants’ disregard for this Court’s filing deadlines, as
well as ‘the Sputh\ Carolina Appéllate- Couft Rule;s,_ Respdndent Moore has been
prejudiced in his ability to respond fully and efficiently to Cross-Appellants’ allegations
and arguments. AQ such, and on this basis, Respondent Moore submits that hé, is enﬁtled
to an Order from this Coprt dismissing Créss-Appellants’ purported initial brief and
designa;tion. of matter with brejudice, and he SO moves.

CONCLUSION




For the reasons stated heréin, Respondent respectfully moves this Court -
for an Order dismissing. Cross-Appellants’ purported initial brief and designation of

matter with prejudice.
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Procedural Background,and History

Appe]lant Michael Denrii‘s. Moore (“Appellant”) timely filed a Notice of Appeal on June
18, 2018, appealing the order of the Honorable Thomas A; Russo dated April 25, 2018 and filed
May 8, 2018. By letter to the Court of Appeals dated, Septembc_er 17, 2018, Respondent Phillip
Frederick Moore (“Respondent Phillib”) fequested directions reg&ding'what forms of pleadings. .
should be filed with the Court of Appeals. The Honorable V. Clair Allen, Deputy Clerk of Court
fo‘; thev Court of Appeals .respo‘ndevd on 'Octo.ber 9,2018 wi_th information regarding the Appellate -
Court Rules and Forms. Thereaft.er‘, Appgllant filed a motion for and obtained an Order, dated
September 28, 2018 extending the time for 'sgwing and filing Appellant’s initial brief and
designation of matter to NOVember 5, 2018. Subsequentl.'y, Appellant’s initial brief was timely
filed on October 30, 2018. Thus_,_ the deadiine for serving Respondents’ initial -briefs was
Thursday, November 29, 2018. | | |

Respondent Phillip obtained counsel and -on November 2, 2018, a:n'otic'e of appearance
was‘ filed. By Order, filed on December 17, 2018, Respondent Philblip'obtained an ex.tension of
time to file and serve his initiai brief and designation of matter. The Order‘_created ai new
deadline of Januafy 13,2019 with.respect to Respondent Phillip only. Thereafter, Réspondents
Francine Laura La'whon and Linda Kaye Moore (collectively “Cross-Appellants™) ﬁléd an initial |
brief and designation of matte? on January 14, 2019.

Respondent Moore now moves to dismiss Cross-Appellants’ initial brief on the grounds
that it is untimely and is not a properly pfesented respondent’s' initial brief, but rather a cross-
appeal which seeks revgrsal of the lower court’s‘ﬁndings.. Respondent Mc;ofe seeks dismissal on
the grounds that Cross-Appellants failed to timély, file necessary dqcufnents and éther\;vise
comply with requirements set forth in the South Carolina Rules of Apf)‘ellatc i’rocedqre to bring a

. . .

cross-appeal.  Further, the brief was not served on Respondent Moore. Respondent Moore’s

counsel discovered the filing by réyiewing the Court of Appeals online docket system.

2



L. The Court of Appeals shou_ld dismiss this cross-appeal because Cross-
Appellants have failed to timely serve Respondent Moore with a
designation of matter to be included in the record on appeal pursuant
to Rule 209, SCACR.

Cross-Appellants have failed to tim’ely serve Respondent Moore with a designatio'n.of
matter to be included in the re,c‘o'rd on appeal pursuant to Rule 209, SCACR. Accordingly, this
appeal should be dismissed. .

- Rule 209(a), SCACR states that at the same time Cross—Appellants serves their initial
brief(s) under Rule 208, SCACR, they shall also spwe on all parties to the appeal a designatioﬁ
of matter to be included in the record on appeal (the “Designation of .Matter”). Rule 209,
- SCACR commandé that a Designatibn of Matter be timely served upon respondents, and that the
Designation of Matter set forth with spec1ﬁc1ty the parts of the transcript, pleadings, orders,
exhibits, or other materlals Cross Appellants will include in their record on appeal Pursuant to
Rule 208(a)(2), SCACR, Cr_oss-Appellants had thirty (30) days after service of the Appellant’s
vinitiél brief, in which to serve respondent’sl initial brief and Designation of Matter.

’Appellant’s initial brief was filed and served on October 30, 2018. ‘Thus, the deadline for
servir_lg.respo.ndeﬁts’ initial briefs was thirty '(30) days thereafter, on Thursday, November- 29,
2018. Cross—Appe}lants d'id. not make a motion for nor did they obtain an extension of time in
which to file their initial brief and Designation of Matte‘r.. CrOsé—Appellants ﬁléd their purported
initial brief and Designation of Matter on Jahuary 14, 2019. Cross-Appellants have simply
missed- the deadline in which to- file an initial brief and designation of matter by more than a
month. |

Cross-Appellants have failed to c_ompl‘y with the mandatory req-uirements of the SOUTH
CAROLINA APPELLATE COURT RULES, speciﬁpélly Rulé» 209, SCACR, and the requilrements of
this Court. Acchdingly, this purported initia] brief and Désignation of Mattér should be

dismissed.



IL The Court of Appeals should dismiss the cross-appeal because Cross-
Appellants have failed to timely serve Respondent Moore with an
initial brief in compliance with Rule 208, SCACR.

Té the exteﬁt that‘ Cross-Appellants’ purported respondent’s brief, is in fact a
respondent’s brief, Cross-Appellants have failed to timely serve Réspondent ‘Moore in
compliance with Rulé 208, SCACR. Accordingly? this appeal shouid be dismissed. |

Ruie 208(a), SCACR requires respondents to an appeal to serve initial response briefs on
all parties fo the appeal within thirty (3l0)_ days after service éf appellant’s brief. The SOUTH
CAROLINA APPELLATE COURT RULES clearly deiir’ieate the process of and the requir.c‘ments for
filing an appeal with this Court, and Cross-Appellants are required to comply with ’these' rules.

Rule 203(a), SCACR. | |

Appellant timely filed his initial brief on October, 30, 2018. As such, Cross-Appellants
were required to serve Respondent Moore with their initial brief and designation of matter on or
before November 29, 2018. Cross-App.ellants filed their purported ini‘ti‘al respondent’s/ brief on
Jainuary 14, 2019. As such, Respondent Moore were not timely served with.Cvross-Appellants’

purported initial brief. Accordingly, this appeal should be dismissed.

III.  The Court of Appeals should dismiss the cross-appeal because Cross-
Appellants have failed to timely serve and file a notice Qf appeal in
compliance with Rule 203(¢c), SCACR, and, therefore, this Court lacks
jurisdiction to consider the cross-appeal.

vCros‘s-Appellants failed to timely serve Requndent Moore with a nptice of .,ap'pEE'll in.
compliance with Rule 203, SCACR. Accordingiy, this cross-appeal should be dismissed.

Rule 203(a), SCACR states that appeals to-the appellate courts of this State are initiéted
by an aggrieved pa;rty serving ﬁling‘ a .notice of appe‘él in compliance with the SOUTH CAROLINA
APPELLATE COURT RULES. Rule 203(c), SCACR c}learl.y statve.s that a respondgnt may instjtute a

cross-appeal challenging a lower court’s findings, by filing a notice of appeal and serving it on

all adverse parties. Appeals from the Probate Court require that “notice of intention to appeal to

4



the circuit court rﬁust be filed in the office of the circuit court and in the office of the probate ‘
court and a copy served on all parties not in default within ten days \after receipt of written notice

of the appealed from oyder, sentence; or decree of vthe probate court.” S.C. Code Ann. §62-1-

.308(a) (2014). |
| The requirement of timely service is jurisdictional. Elam v. South Ca;olina Dep't of
7 rénsp., 361 S.C. 9, 14'1,5.’ 602 S.E.2d 772, 775 (2004). If a party misses this service deadline,

“the appellate court lacks jurisdietion_to_corisidef th_e appeal” and lacks the autherity or discreFion

to, “‘reseue’ the delinquent party‘ by extending or ignoring the deadline for service of the notice.” -
Id |

Cross-Appellants’ purported initial brief seeks to overturn the lower court’s ruiing

- regarding the doetrine of integration and its applicetion in this case. As such, the purported

initial brief is not properly viewed as a respondent’s brief, but rather,as a cross-appeal. .

However, Cross—'Appella_nt's have not complied with the_afﬁrmative requirements of a
notice of appeal pursuant to Rule 203(c), SCACR, which would allow them to bring a cross;
appeal. Cross-Appellaﬁts have not filed or served any document which could be reasonably
construed to be a notice of appeal.

Moreover, Ruie 203(e), SCACR requires all notices of appeal to be substantially in the
form designated by Appendix C, Part II, SCACR. To that end, this Court has made the SOUTH
CAROLINA APPELLATE COURT RULES, including the Appendices thereto, available to the public
oﬁ the Court’s website.' Cress-Appellants had access to the form of a notice of appeal that is
compliant with Rule 203, SCACR. However, Cross-Appellants chose 4notl to follow the
guidelines of Appendix C, Part II, SCACR or the commands of Rule 203(c), SCACR when
setting forth their cross-appeal, .and, as such, their purported initial brief contains fatal flaws.

Cross-Appellants have failed to serve Respondent Moore with a notice of appeal within

: Respoﬁdents would note the Court’s website is located at http://www judicial.state.sc.us/appeals.
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the service 4deav1d1ir'1e of Rule 205(b)_(l), SCACR. Aceordingly, the jurisdiction of this Court has
not been invoked which would allow this Court to' review the cross-dppeal faised in Cross-
Appellants’ purported initiel b‘riefs. As such, _their" purported initial brief ' containi‘ng a cross-.
appeal -should be dismiSsed. See Elam v. South Carolina Dep't. of Transp., 361 S.C. at 14-15,
602 S.E.2d at 775. | |

~

" IV. The Court of Appeals should dismiss this appeal'lbec‘ause Cross-
Appellants has failed to conform their purported initial brief to Rule
208(b), SCACR. C ;

Cross-Appellants’ purported initial brief fails to conform to the requifements of Rule
208(b), SCACR. Accordingly, this purported initial brief should be dismissed.

Rule 208(b), SCACR. clearly commands reSpoﬁdents to include, among: other things, a
Table of Contents and Cases, and "to divide their initial brief into as many parts as there are issues |
to be argued. Each part is to include a header, in distinctive type, and;i‘s to discuss said issue,
their argument thereto, and is fo cite relevant authority in support of their argument. 208(b),
SCACR. For every‘issue presented in Cross;Appellants’ -brief,’ they are required to pfovide
arguments and supporting authority thereto. Aﬁy failure of Cross-Appellants to provide
arguments and sppporting authofity as to any issue presented is deemed to be Van abandonment of
that issue. First Savings Bank v. McLean, ‘314 S.C. 361, 363, 444. S.E. 2d 513, 514 (1994).
Cross—AppellantS’ purported brief does not contain a section that includes a header entitled
“Table of Contents” nor does it contéin a section entitled “Table of Cases”. Furthermore, the
coetents ‘of the section entitled “Arguments” is merely a bullet point list of illegible points with
no’segregation of the issue_slto be argued er citations to any authority.

| Cross-Appellants’ purperted" initia} bfief also contains a numbered section enti'ded
“Statement of Issues on Appeal;’, wﬁich Respondent Moore assume comprises their recitation of

the issues on appeal. However, the aforementioned “Arguments” section does not address, in:

any meaningful or cognizable manner, the numbered items referenced above. Moreover, the
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purported initial brief is utterly devoid of any citation to authority. As such, the Respondent
Moore is forced to guess as to the purported issues on appeal, Cross-Appellants’ arguments
thereto, and the authority which Cross-Appellants bases those arguments. Accordingly, this
cross-appeal should be dismissed.
CONCLUSION

For the aforementioned reasons, this Court should dismiss Cross-Appellants’ purported

initial brief and designation of matter with prejudice.
Respectfully submitted,

TURNER PADGET GRAHAM & LANEY, P.A.

)

C. Pierce €ampbell (SC/Ba 539)
Turner, Padget, Grahah & Laney P.A.
P.O. Box 5478

Florence, SC 29502

Phone: (843) 656-4429

Fax: (843) 413-5837

ATTORNEYS FOR RESPONDENT
THOMAS P. MOORE
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CERTIFICATE OF SERVICE

I certify that I have served the above entitled Motions and this Certificate of
Service on January 24, 2019, via Hand-Delivery, to the Deputy Clerk, South
Carolina Court of Appeals, 1220 Senate Street, Columbia, SC 29201 and by
depositing a copy of same in the United States Mail, postage prepaid, addressed to
the following:

Norwood DuRant, Jr., Esquire
Law Offices of N. David DuRant
P.O. Box 14722

Surfside Beach, SC 29587

Attorney for Appellant



James R. Snell, Jr., Esquire

Vicki Koutsogiannis, Esquire

Law Office of James R. Snell, Jr., LLC
123 Harmon Street

Lexington, SC 29072

Attorney for Phillip Frederick Moore

Linda K. Moore
1454 Golf Terrace Blvd.
Florence, SC 29501

Francine L. Lawhon
2005 Third Loop Rd.
Florence, SC 29501

C. Pierce C pbell
Turner, Padlget, am & Laney P.A.
P.O. Box 5478

Florence, SC 29502

Phone: (843) 656-4429

Fax: (843) 413-5837

ATTORNEYS FOR RESPONDENT
THOMAS P. MOORE



Turner | Padget

REPLY TO:

C. Pierce Campbell
E-Mail: PCampbell@TurnerPadget.com
Writer's Direct Dial: (843) 656-4429
Writer's Direct Fax: (843) 413-5837

January 24, 2019

Via Hand-Delivery

The Honorable Jenny Abbott Kitchings ‘IAN 24 20
Deputy Clerk, South Carolina Court of Appeals SC C 19
1220 Senate Street Ourt of Ap
Columbia, SC 29201 Pea|

Re:  Michael Dennis Moore v. Thomas Paul Moore, Francine Laura Lawhon, Linda
Kay Moore, and Phillip Frederick Moore
Appellate Case No.: 2018-001144
TPGL File No.: 13272.101

Dear Ms. Kitchings:

Enclosed please find the original and one copy of the following for filing in the above
case:

.M Respondent Thomas Paul Moore’s Motion to Dismiss Respondent Phillip
Frederick Moore’s Cross-Appeal and Supporting Memorandum of Law;

2. Respondent Thomas Paul Moore’s Motion to Dismiss Respondents Linda
Kaye Moore and Francine Laura Lawhon’s Cross-Appeal and Supporting

Memorandum of Law, and

3, Certificate of Service.

TURNER PADGET GRAHAM & LANEY P.A. www.turnerpadget.com P 803-254-2200 F 803-799-3957
Columbia | Charleston | Greenville | Florence | Myrtle Beach 1901 Main St., 17th Floor (29201) | P.O. Box 1473, Columbia, SC 29202



Turner Padget

South Carolina Court of Appeals
Re: Moore Estate

January 24, 2019

Page 2

Please file the originals with the Court, file-stamp the copies for us and return them to our
courier. Our check in the amount of $100 is also enclosed for the requisite filing fees ($50 for
each Motion). We are serving copies of the Motions and Supporting Memorandums of Law on
all parties of record via United States mail. Thank you for your assistance in this matter.

Sincerely,

C. Pierce Campbell

CPC/met
Enclosures

cc(w/encs): Norwood D. DuRant, Jr., Esq.
James R. Snell, Jr., Esq.
Thomas P. Moore
Francine M. Lawhon
Linda K. Moore



