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ARGUMENT

I. The lower courts erred in ruling that a separate envelope containing a
document with instructions giving a piece of the Testator’s estate, should be
integrated into the Testator’s will when the separate document was not
connected to the Testator’s will, was not referenced in the said will, and was
not attested to by appropriate witnesses that it was present at the time of the
signing of the Will.

The doctrine of integration has never been formally adopted or followed in the
State of South Carolina, and therefore the Probate court’s recognition of said doctrine-
should be reversed and the extrinsic documents which sought to devise the subject
property should not be considered a part of the Decedent’s Will. If this court chooses to
formally adopt the doctrine of integratibn, the Appellant would argue that there is no
evidence submitted that reasonably supports the Probate courts finding of the said

doctrine.

After setting aside the issue of whether the doctrine of integration is followed in
the State of South Carolina, the Respondent argues that the Appellant never put forth any
attesting witnesses to prove that the subject docuﬁent was not identified at the time of the
exeéution of the Will. The Appellant would counter that the burden of proof lies with the
party seeking to establish a document as part of the will. The formal execution of the
subject document, was never proved or admitted, therefore the burden of proof falls to the
| Respondent in providing the probate court with the proper evidence of its execution. The

Appellant would argue this burden of proof was never met.

The Supreme Court decision in Goethe v. Browning is the South Carolina

Authority in which the Respondent relies on in his argument for the doctrine of

integration. In Goethe v. Browning the court states that:




When a will is composed of more than one sheet, it may become a
question of fact for a jury, in a trial of will or no will, to determine
whether the unsigned sheet or sheets composing the purported will is or
are in fact a part of the will of a testator. The proof of such fact depends
upon the rules of evidence, which require that the separate unsigned sheets
‘be identified at the time of the execution of the will, or upon the probate
thereof, by all or any one of the attesting witnesses. Goethe v. Browning
146 S.C. 7.13-14 (1928).

It is clear in Goethe v. Browning that in proving that a separate unsigned sheet of

paper was a part of the will, the court looked to the attesting witnesses. Id. at 14.

One of the subscribing witnesses to the will in question, Johnston,
testified at the trial that the said purported will, signed by testatrix in his
office and attested and subscribed by himself and the two other witnesses,
was composed of the two sheets submitted to the jury as the last will and
testament of Mrs. Goethe. Id.

In our case the evidence provided by the Respondent in the Probate hearings fails
to provide ‘attesting witnesses as to the unsigned letter they sought to introduce as an
integrated document and as to whether or not this unsigned letter was a part of the
Decedent’s will. Therefore there was not enough evidem':e submitted by Respondent to

reasonably support the Probate courts finding of the doctrine of integration.

For these reasons set forth above the Probate Court erred in ruling that the

separate subject document should be integrated into the Decedent’s Will.

II.  The lower courts erred as a matter of law in ruling that the joint tenancy
with a right of survivorship between the Testator and the Appellant was
severed at the time of the purchase agreement to sell the property was signed.

The Appellant was the sole owner of the Subject property located at Cypress
Avenue in Garden City, South Carolina, at the time the subject property was sold, when

the Appellant and the Decedent owned the property as joint tenants with a right of



survivorship and the Decedeht passed away before the firal closing and recording the

said property.

The Respondent argues that the Appellant fails to mention any case or statutory

law that would counter the Respondent relying on one authority South Carolina Federal

Savings Bank v. San-A-Bel Corporation. The Appellant responds by stating that the

facts within South Carolina Federal Savings Bank v. San-A-Bel Corporation do not
discuss the termination of the rights of survivorship of a Joint tenancy. Therefore, the
Appellant would argue the subject case is not controlling authority in determining the
rights of Joint tenants with rights of survivorship. The Appellant would call this Court’s
attention to the statutory authority determining the rights of Joint tenants with rights of
survivorship in the Code of Laws of South Carolina 1976 Ann. § 27;-7-40(a)(i) and (iv)

and § 27-7-40(b).

Code of Laws of South Carolina 1976 Ann. § 27-7-40(a)(i) and (iv) and § 27-7-

40(b) and (c) states the following:

(a) In addition to any other methods for the creation of a joint
tenancy in real estate which may exist by law, whenever any deed of
conveyance of real estate contains the names of the grantees
followed by the words “as joint tenants with rights of survivorship,
and not as tenants in common” the creation of a joint tenancy with
rights of survivorship in the real estate is conclusively deemed to
have been created. This joint tenancy includes, and is limited to, the
following incidents of ownership:

(1) In the event of the death of a joint tenant, and in the event
only one other joint tenant in the joint tenancy survives, the entire
interest of the deceased joint tenant in the real estate vests in the
surviving joint tenant, who is vested with the entire interest in the
real estate owned by the Jomt tenants.

(ii1) The fee interest in real estate held in joint tenancy may not
be encumbered by a joint tenant acting alone without the joinder of
the other joint tenant or tenants in the encumbrance.



(iv) If all the joint tenants who own real estate held in joint
tenancy join in an encumbrance, the interest in the real estate is
effectively encumbered to a third party or parties.

(b) The surviving joint tenant or tenants may, following the death of
a joint tenant, file with the Register of Deeds of the county in which
the real estate is located a certified copy of the certificate of death of
the deceased joint tenant. The fee to be paid to the Register of Deeds
for this filing is the same as the fee for the deed of conveyance. The
Register of Deeds must index the certificate of death under the name
of the deceased joint tenant in the grantor deed index of that office.
The filing of the certificate of death is conclusive that the joint
tenant is deceased and that the interest of the deceased joint tenant
has vested by operation of law in the surviving joint tenant or
tenants in the joint tenancy in real estate.

(c) Except as expressly provided herein, any joint tenancy severed
pursuant to the terms of this section is and becomes a tenancy in
common without rights of survivorship. S.C. Code Ann. § 27-7-40

The Probate court cites S.C. Code Ann. § 27-7-40(a)(iv) in its order as stated
above. South Carolina Code Ann. § 27-7-40(a)(iv) allows for Joint tenancies with a right
of survivorship to effectively encumber property to third parties when all joint tenants
sign and agree to encumber the property, while conversely S.C. Code Ann. § 27-7-

40(a)(iii) states a joint tenant may not encumber a piece of property individually. In

Smith v. Cutler the Supreme Court states, “a joint tenancy with a right of survivorship is

capable of being defeated by the unilateral act of one joint tenant.” Smith v. Cutler, 366

S.C. 546, 550 (2005). The Appellant would infer upon reading the face of the South
Caiolina Code Ann. § 27-7-40(a)(iv), that if legislators intended that when “all the joint
tenants who own real estate held in joint tenancy join in an encumbrance” would then
sever their rights of survivorship that it would have been stated within the wording of the
~statute. The Appellant’s inference stems from the legislature’s wording immediately
thereafter in S.C. Code Ann. § 27-7-40(a)(y), (vii), and (viii), which states the following

about defeating a Joint tenants rights of sur_vivorship:



(v) If real estate is owned by only two joint tenants, a conveyance by one
joint tenant to the other joint tenant terminates the joint tenancy and
conveys the fee in the real estate to the other joint tenant.

(vii) Any joint tenancy in real estate held by a husband and wife with no
other joint tenants is severed upon the filing of an order or decree
dissolving their marriage and vests the interest in both the parties as
tenants in common, unless an order or decree of a court of competent
jurisdiction otherwise provides.

(viii) The interest of any joint tenant in a joint tenancy in real estate sold
or conveyed by a court of competent jurisdiction where otherwise
permitted by law severs the joint tenancy, unless the order or decree of
such court otherwise provides and vests title in the parties as tenants in
common. S.C. Code Ann. § 27-7-40(a).

The wording within this very same statue laYS out three scenarios in which a
joint tenant’s rights of survivorship are terminated. However, it does not do so within
South Carolina Code Ann. § 27-7-40(a)(iv). Therefore, the Appellant contends that the

~Probate court inconectly claimed jurisdiction over a non-probate asset and ruled that the
Joint tenancy with the right of survivorship was terminated the moment the contract for

sale of the property was signed by both tenants.

For these reasohs set forth above, the Probate court erred as a matter of
law in ruling that the joint tenancy with a right of survivorship is defeated solely by the
signing of a contract to sale real property, when both parties signed the subject

agreement.

III.  Did the circuit court err in ruling that the Appellant did not preserve the
issue for review of prejudicial submission of evidence and allowance of
claims the day of trial, when counsel for the Appellant did not object to
evidence and claims at time of submission but later requested the ability to
respond to Respondents allegations and submission of evidence but was
denied by the probate court. '

The Appellant did preserve the issue of the prejudicial submission of new
evidence and claims by the Respondent on the day of the final hearing, when the .
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Appellant’s request to respond to the Respondent’s summary was denied by the Probate
court.

The South Carolina Supreme Court in the State v. Dunbar states the following in

regards to preservation of an issue for appeal:

A party need not use the exact name of a legal doctrine in order to
preserve it, but it must be clear that the argument has been presented on
that ground. State v. Russell, 345 S.C. 128, 546 S.E.2d 202 (Ct. App.
2001). State v. Dunbar, 356 S.C. 138, 142 (2003).

The Respondent argues that the Appellant reciuest and denial by the probate court,
to file a Counter Summary brief to the Respondent’s, was not enqugh to preserve this
subject issue on appeal. The Probate cdurt states in the July 27, 2016 the following:

I would like to have a summary of what Mr. Moore’s (Respondent

Phillip Moore) position is with regard to these checks and monies. July 217,

2016 hearing P. 90.

The checks and monies that the Probate court were referring to, were alleged
loans and payments made to Tammy Jackson, the sale of a Jaguar, anci loans made to
“Moore’s Cars” by the Decedent, in which the Respondent claims the Appellant did not
account for as the acting Personal representative. The Probate’s court’s request for the
Respondent to provide a “position” to potential claims against the Appellant, while
denying the Appellanf’s request to respond, demonstrates the Appellant’s “argument” had
“been presented” on that ground.

For the reasons set forth immediately above, the Appellant preserved the issue of
prejudicially submitted checks and summary for appeal. |

a. And if the issue was preserved, did the probate court err in allowing the

submission of new evidence and claims by the Respondent on the day of
the final hearing?



The Appellant was unfairly prejudiced by the admission of evidence of copies of
checks' by the Respondent Phillip Moore, who obtained such documents through ways of
subpoena, was in possession of such doéuments before the first hearing on December 22,
2015, and never disclosed such documents to the Personal Representative, his attorney or
to the ‘Appellant or his attorney. Further, Appellant was unfairly prejudiced by the
Probate court’s decision to allow the Respondent Phillip Moore to provide his “position”
as to his claims regarding the above referenced checks, without also allowing the
Appellant the ability to respond.

The Respondent argues that the Appellant’s lack of discovery before trial and
Appellant’s failure to object to the subject evidence submitted at trial, prevent him from
being able to claim unfair prejudiced as to their admission at the hearing.

The Appellant would argue that because the Respondent retrieved the subject |
copies of checks through subpoena, those checks should have been should have been
disclosed to all parties of the probate action upon receipt. These checks never were
disclosed until the day of trial. Furthermore, after receipt of these checks, ‘before the first
hearing, the Respondent had ample opportunity to amend his complaint to add causes of
actions, and put all parties on notice of his position as to the checks he planned to submit.
An amended complaint was never filed.

The South Carolina Rules of Evidence Rule 403 states the following:

Although relevant, evidence may be excluded if its probative value
is substantially outweighed by the danger of unfair prejudice,
confusion of the issues, or misleading the jury, or by considerations

of undue delay, waste of time, or needless presentation of
cumulative evidence. South Carolina Rules of Evidence Rule 403.

! “Copies of checks” refers to evidence submitted by Respondent Phillip Moore in order to show: (1) loans
made by the Decedent to Tammy Jackson; (2) funds received for the repossession and sale of a 2004
Jaguar; and (3) loans to Moore’s Car LLC.



For the above stated reasons, the lowers court erred in allowing Respondent
Phillip Moore to submit the above stated documents as evidence on the July 27, 2016
hearing, because it was unfair and prejudicial to the Appellant.  Further, the Appellant
was prejudiced in the allowance of the Respondent Phillip Moore to submit to the court
his “position” as to copied checks, without also allowing the Appellant to file a response.

CONCLUSION

For the abovementioned reasons the Appellant respectfully requests this court to
reverse the Lower courts’ decision or in the alternative require a new hearing on the

above stated issues.
Respectfully submitted,
Dated at Surfside Beach, South Carolina, this 31st day of October, 2018.

‘Norwood D. DuRant, Jr., Esquire (SCB# 101723)
Post Office Box 14722

Surfside Beach, South Carolina 29587

Telephone:  (843) 650-7800

Facsimile: (843) 650-8090

Email:  norwooddurant@lawofficesofdurant.com
ATTORNEY FOR APPELLANT
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Norwood D. DuRant, Jr. Esquire



THE STATE OF SOUTH CAROLINA
. In The Court of Appeals

APPEAL FROM FLORENCE COUNTY
Court of Common Pleas

The Honofable Thomas A. Russo, Circuit Court-Rg CEIVED

JAN 28 2914
APPELLATE CASE NO. 2018-001144 9C Court of Appea[s

IN THE MATTER OF:
THOMAS G. MOORE (Decedent) _
Michael Dennis Moore........................ e Appellant,

Thomas Paul Moore, Francine Laura Lawhon,
Linda Kaye Moore, Phillip Frederick Moore...............ccoevviiiiininninnnn. Respondents.

CERTIFICATE OF COUNSEL \

The undersigned certifies that this Appellant’s Reply Brief complies with Rule
211(b) of the South Carolina Appellate Court Rules. '

January 25, 2019 @/—

Norwood DuRant, Jr., Esquire
Law Offices of N. David DuRant
P.O. Box 14722

Surfside Beach, SC 29587
Phone:  843-650-7800

Fax: 843-650-8090
Attorney for Appellant




Other Parties of Record:

C. Pierce Campbell, Esquire

Turner Padget

P.O. Box 5478

Florence, SC 29502

Attorney for Defendant Thomas Paul Moore

Francine L. Lawhon
2005 Third Loop Rd.
Florence, SC 29501

Linda K. Moore
1454 Golf Terrace Blvd.
Florence, SC 29502

James R. Snell, Jr., Esquire

123 Harmon Street

Lexington, SC 29072

Attorney for Respondent Phillip F. Moore



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM FLORENCE COUNTY
Court of Common Pleas

The Honorable Thomas A. Russo, Circuit Court Judge

RECEIVED)

APPELLATE CASE NO. 2018-001144 JAN 28 2019
SC Court of Appeals
IN THE MATTER OF:
THOMAS G. MOORE (Decedent)
Michael Dennis MOOTE. .....ccccevuiiiininiiiiiiiiiiiiiieneieeneeee e e eene e Appellant,
V.

Thomas Paul Moore, Francine Laura Lawhon,
Linda Kaye Moore, Phillip Frederick Moore...........ccccoevviiiiiiiiinniinnn, Respondents.

PROOF OF SERVICE

I certify that I have served a copy of the Reply Brief of Appellant, Certificate of
Counsel and Proof of Service by depositing a copy in the United States Mail, postage
prepaid, on January 25, 2019, addressed to the Deputy Clerk, South Carolina Court of
Appeals, 1220 Senate Street, Columbia, SC 29201 and by depositing a copy of same in
the United States Mail, postage prepaid, addressed to the following:

C. Pierce Campbell, Esquire
Turner Padget
P.O. Box 5478
Florence, SC 29502
Attorney for Respondent Thomas Paul Moore



u

Francine L. Lawhon
2005 Third Loop Rd.
Florence, SC 29501

Linda K. Moore
1454 Golf Terrace Blvd.
Florence, SC 29502

James R. Snell, Jr., Esquire
123 Harmon Street
Lexington, SC 29072
Attomey for Respondent Phillip F. Moore

_—
January 25, 2019 @

Norwood DuRant, Jr., Esquire

Law Offices of N. David DuRant

P.O. Box 14722

Surfside Beach, SC 29587

Phone:  843-650-7800 1
Fax: 843-650-8090

Attorney for Appellant




LAW OFFICES OF N. DAVID DuRANT AND ASSOCIATES, P.A.

ATTORNEYS AT LAW

N. DAVID DuRANT, SR.
NORWOOD D. DuRANT, JR.

SURFSIDE BEACH, SOUTH CAROLINA OFFICE: TELEPHONE.: 843-650-7800

1801 GLENNS BAY ROAD (29575) LITIGATION FAX:  843-650-8090

POST OFFICE BOX 14722 (29587) REAL ESTATE FAX: 843-650-8077

SURFSIDE BEACH, SOUTH CAROLINA LITIGATION EMAIL: litigation@lawofficesofdurant.com(f ynn)
PROBATE EMAIL: cjudge@lawofficesofdurant.com(Christina)
REAL ESTATE EMAIL: durantre@lawofficesofdurant.com(Stac

January 25, 2019

Via UPS Next Day Delivery
The Honorable Jenny Abbott Kitchings
Deputy Clerk, South Carolina Court of Appeals

1220 Senate Street ' . RE CEWEH

Columbia, SC 29201

J
RE: Michael Dennis Moore v. Thomas Paul Moore, et al. AN 28 2019
Appellate Case No. 2018-001144

Dear Ms. Kitchings:
Enclosed please find the following for filing in the above-referenced case:

1. Reply Brief of Appellant;
2. Certificate of Counsel; and
3. Proof of Service.

- By copy hereof, all parties to this action have been served with an unclocked copy of the referenced
documents. Once these documents have been filed, we will forward a clocked copy to all parties.

Thank you for your assistance in this matter and in the event you require any further documentation,
please do not hesitate to contact our office.

In kind regards, I remain

~ Sincerely yours,

Norwood D. DuRant, Jr.
NDDjr/ilj .

Enclosures

cc:  C. Pierce Campbell, Esquire (via US Mail)
"~ Francine L. Lawhon (via US Mail)
Linda K. Moore (via US Mail)
James R. Snell, Jr., Esquire (via US Mail)
Dennis Moore (via email only)



& U VLI, UEDINEAL DAYy

UPS Worldwide Xp
UPS 2nd Day Air®

YExtremely Urgent

=

Visit ups.com® or call 1-800-PICK-UPS® (1-80( ‘b envelope is for use

E #| Nexr DAY EXPRESS =

. . A A8 P kS

to schedule a pickup or find a drop off location 1 Xy T or cals 1-800-PICK Upse (800-742-5577) TR R S s the followmg services:
and UPS Tariff/Terms and Conditions, Mark an °X* I s bon i slpmett only DOCUMENTS

Domestic Shipments Hentsog dochmens of no commucil atue, || ONLY

a5t '« Next Day Air®

SATURDAY [ ] SATURDAY

« To qualify for the Letter rate, UPS Express Envelopes may only cor > dJ E E 4l ’:l l-l 557 l:

e || Damerr, |° 'V Worldwide Express®
carrespondence, urgent documents, and/or electronic media, ar DECLARED VALUE - 2nd Day Air®
A weigh 8 oz or less. UPS Express Envelopes containing items other” D f_%&ﬁﬂl/\,m. I
those listed or weighing more than 8 oz. will be billed by weight. it SO s AMOUNT
' ' C.0.D. i .

International Shipments : “REFERENCE NUVEER |:| S, m— s ot use this envelope for:
« The UPS Express Envelope may be used only for docurqents ofno  Moore Appeal Ground

value. Certain countrles consider electronic media as documents. Ty TELEPHONE An AddltonalHandling Charge apples for cetan | ¢ by

tems, See instructions,

Standard
3 Day Select®
Worldmde Expedited®

ups.com/fimportexport to verify if your shipment is classified as a t

. Norwood D. DuRant, Jr. 843—650—7800
« To qualify for the Letter rate, the UPS Express Envelope must weigh ~ COMPANY
UPS Express Envelopes weighing more than 8 oz, will bebilled byv  T'aw Offices of N.. Dav:.d DuRant & Assoc.

B Bli’l THRD
RECEVER _PARTY

Note: Ex \ f entsofel, T ADRES smeeneos | CF . : .
ote: Express pes are not rec ded for sh of els ki . y PO
p 9 personal inf or items.Don¢ 1801 Glenns Bay Rd YaserCard D y shipping documents on this side.
or cash equivalent. . CITY AND STATE ZIP ConE d it
). A G No. EXPRATION
Surfside Beach sc 29575 i | BRE™ &
N LR TP T 1.k o Tk Y Vo s et i /

This form not needed with UPS Internet Shipping at UPS.com

NAME B EPHONE THIRD PARTY'S COMPA! ’Y/V <? bh ;

- The Hon. Jenny Abbott Kitchings - O 00%‘ _'Q 20—/:9 < ,

OMPANY N

Reusabie Exp[ess Env SC court Of Appeals CI]YANDSIAIE . o'% 2IP CODE :
Legal Size STREET ADCRESS R DepT./FIR. ‘Fﬁue«w -, 100 i
1220 Senate St. - R ‘ e ,

Reduce paper waste by usmg this envelope CAY AND STATE (INCLUDE COUNTRY 7 INTERNATIONAL) 2P COI?E @SHIPPER'S R I
either to return to sender or with anather n _Colunbia, SC 29201 ‘ Simone X M ST e e

See reuse instructions on flap above.. ‘ I” |Ii|“"” | l" I“ "" I I" . e g b e 17251 19 o

010191128 1107 s . e . UFS coPY

e aa Cae e O et

Decision Green¥

Decision Green is UPS’s environmental platform, refld B
our pursuit of sustainable business practices. worldwiy 1220 SENATE ST
For example, this envelope is made from 100% recyc - - COLLMBIA 5C 25201

material and is both reusable and recyclable. ) : ‘
P S: RG_ L

100% Recycled fiber b 42A - 1096 X D ’ ' Servmg you for more than 100 years
' : United Parcef Serv
80% Post-Consumer 42241645876 ‘1030 Service.
! SXHIRPN TCCOLBORUDC JAH 28 05114156 301 . . {
" g Us 290 HIP 18.0% 05 4308 _
Intetnational Shipping Notice ~ Carrlage hereundes may be subject to the rules relating to liabilty and other terms and/c i . __saw Canvention”) and/or : . :
, the Conveation on the Contract for the Intecnational Catitage of Goods by Road (the “CMR Convention”). These commodit . . e i WO J—— Regulanuns iversion contrary to U.S. law prohibited. 01019511212 4/14 PAC United Parcel Service ~

i




