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APPELLANT’S STATEMENT OF ISSUE ON APPEAL

: }The trial court erred by denyrng Sander s motlon for anew tr1a1 based on after drscovered .

‘evidence pursuant to South Carol1na Rules -of -Criminal Procedure Rule 29(b) because o B

Sean Kammerer s test1mony, that Sanders was not aware. of, nor did she part1c1pate in the -

marder of the V1ct1m was not avallable untll th1s proceedmg, and. could not have been (

.obtained at any earlrer pomt B A -‘_-.'7

. , BT
The tr1al court should have found that Sean Kammerer s afﬁdav1t constltutes after-

‘ drscovercd ev1dence and granted Sanders anew tr1al

_RESPONDENT’S CQUNTERSTATEMENT OF ISSUE' ON‘APPEAL’

Was the. tr1al court correct in denymg Appellant S mot1on for a new tr1al because the

- exculpatory statements offered by Appellant S: codefendant did not quahfy as after-

drscovered evrdence due to the fact that the codefendant was known to Appellant and

avarlable to testrfy at Appellant ] tr1al'7 o



c STATEMENT OF THE CASE R o

Tlffany Sanders (“Appellant”) Was 1nd1cted by the Dorchester County grand Jury on a o
” charge of murder. (R pp 109 10) Appellant was trled before the Honorable Dlane S Goodsteln'

| _ from August 3, toi August 5 2010 (R p 221) She was represented by Mrchael O’Neal Esqurre
. j.(R p: 221) Assrstant Sohcrtors Harrlson Bell Esqulre and Mandy Klmmons Esqurre

-_prosecuted the case on behalf of the Flrst C1rcu1t Solrc1tor s Ofﬁce (R p. 221) At the :'

conclus1on of the trlal the Jury found Appellant gu1lty as mdrcted (R p. 534 P. 574) Followrng

the convrct1on Judge Goodstem sentenced Appellant to th1rty years 1n prrson for murder (R p.

lll p 544; p 575) Appellant d1d not 1n1t1ally appeal her convrct1on or sentence (R p 96 pp.

'102 03) Appellant later ﬁled an- apphcatron for Post Conv1ct10n Rehef on- August 3, 2011 and |

an amended appl1cat10n on August 24 2011 (R pp 103 106) An evrdentrary hearmg was heldv

A,: on May 24, 2011 before the Honorable Deandrea G. Benjamm (R p- 124) Appellant was"-' |

represented by Dale T Cobb Esqurre and Thomas R. Goldstelr\l Esqurre (R P 93 p 106 p
' "124 APCR) At its conclusron Judge Benjamm granted Appellant a belated appeal pursuant to
, thte V. State 263 S. C 110 2()/8 S E. 2d 35 (1974) but dlsmrssed Appellant s remammg clalmsv _. | _V
" by wrrtten order ﬁled August 3, 2012 (R pp 112 123) )
| Appellant ﬁled a petrtron for Wr1t of cert1orar1 from the d1sm1ssal of her PCR (R p. 63 :
'l : APCR) ‘The South Carolma Supreme Court denred relref in thfany Sanders V. State Op No ,
. | "2014 MO 049 (R pp 90 92) Sanders ﬁled for rehearlng that Was then demed on Jahuary 22 | 3
2015 (R. pp 89 92 Denral of Motron for Rehearrng) | ‘ |
) On March 21, 2017 Appellant ﬁled a motron for anew tr1al pursuant to Rule 29(b) After
Dlscovered Ev1dence (R p- 1) A hearmg was held before Judge Goodstem on May 30 2017 .

(R p. 17) Appellant was represented by Ellzabeth Franklm Best Esqu1re (R p 12 p 17) The'

,,‘mot1on was" subsequently demed on: February 5 2018 (R p 61 62; Judge Goodstem S Order)



Appellant ﬁled notlee of appeal on February 8 2018 and Attorney Franklm Best subm1tted

Appellant s In1t1al Brlef on, August 20 2018 ThlS Br1ef of Respondent follows
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© Jesseto Publrx (R . 443)

RESPONDENT’S STATEMENT OF THE FACTS |
| Murder of Jesse Ham | |
. On June 8, 2007 Appellant lured Jesse Ham through trlckery 1nto her car and drove h1m :
_-to a secluded location. where het- boyfrrend Sean Kammerer shot Jesse four times. w1th a plstol
: ®.p. 57D Sy ‘
| Earller that day, Jesse Ham and three vof h1s frrends (Kevm K1ng, Dav1d Hughey, and :
' 'Brandon Frye) Were walklng down the street. (R pp 352 53 pp 377 78 p 392) As Appellant
) drove by, the group waved her down and asked what she was do1ng (R p 354 pp- 377 78 pp ‘.
393- 95) Appellant retorted “Nothmg with y~all ? and drove off. (R p..354; pp 377- 78 pp
| 393-95). Appellant- was: accompamed by her srster Amanda Fender. (R p 379) Afterwards
Jesse and the group returned to Brandon s house (R pp 392 93) Sean Kammerer Appellant s
co- defendant called Appellant asked her who she was w1th and drrected Appellant to brlng‘ B
Twenty m1nutes later the group heard Appellant honkrng her horn in front of‘Brandon s
house. (R. p. 354; p. 380; p 395) She spe01ﬁcally asked for Kevm and Jesse but not by name.
(R p. 396) J esse and Kev1n met w1th Appellant who' asked them what thelr names were. (R p.
135 pp 380 81) At ﬁrst Jesse and Kevm l1ed tellmg her therr names’ were Ben and Kyle but
Appellant 1ns1sted she knew a g1r1 who urgently wanted to meet Jesse at a nearby McDonald’ |
_ Appellant pleaded w1th them for thlrty to, forty ﬁve minutes to come w1th her (R pp 366 56
PP 381 86). - Appellant also answered and talked on-her cell phone several tlmes durrng her. j
o 1nteract10n with J esse and Kevm (R p- 356) Suspl01ous Kevin put l’llS ear to. the phone while
Appellant talked and heard a man s voice: (R P 356) However when J esse took the cell phone

- he, heard a woman $ voice. (R p. 356) J esse was. hes1tant but decrded to belreve Appellant (R.

RN
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| p 357). Kevm concerned about h1s fr1end sat in- the back r1ght passenger seat behlnd Jesse as’ |

Appellant started the car. (R - 357 pp 370 72 p 397) Appellant s 51ster rode next to Kevm'

= ;_.«l;behlnd the dr1ver s seat R. p 358) » f '.

| As Appellant approached McDonald’s she drove around 1t once and drove to a nearby
Pubhx/Trre ng parkrng lot. - (R pf 358) She attempted to go 1n between bu11d1ngs but a
- dehvery truck blocked the alleyway (R p 357) Appellant stlll on the phone stated “Oh

- there’s a del1very truck vl. can’t get-.behmd there-f -Okay » (R. p. 357). Appellant backed her
car into an unlit, wooded area behlnd'Pu«bllx | (R p 358) The car abutted the woods (R.A'p.' .
"357) Appellant was. asked by the passengers fo--move the car to a more. hghted area. but
| .Appellant refused and turned the car- off (R pi 358) Appellant declared “No We re not '
'movrng ”? (R p 359) | ' : o |
Appellant was descrlbed‘as actlng shady l1ke e She was .actrng like. ‘everythlng was fine, '

' but it was obv1ous she knew somethlng was - about‘ to happen (R pp- 358 60) Kevm nowi

o apprehens1ve began to ex1t the car (R PP 358- 60 p 373) Kammerer who had been lyrng in

| vwalt 1mmerged and put a gun up agamst Kev1n s stomach (R pp 358 60; p 373) ,Kevm}"

: knocked the gun away causmg Kammerer to shoot between Kev1n s legs Kevin ran. (R. pp.

-+ 358- 60 p 373) As he ran between the bulldmgs where the dehvery truck was located Kevm

| heard three to four shots behlnd h1m (R pp 359 60) Appellant drove away after the shots L

: : started (R pp 359- 60 p 422 p 443) Jesse was shot four t1mes three in the back and one in

" the neck He d1ed at the scene. (R p 560) ;

At tr1al Kevm explamed that Kammerer and Jesse had been ﬁghtrng for two to three'

1

o years “(R. p 364) Kammerer had been loudly tell1ng everyone he was gomg to krll Jesse (R



©p. 364 p 183) It was also common knowledge that J esse beat Kammerer wrth a bat (R p 364 .

g p 403) Appellant was aware Kammerer wanted revenge (R p. 444)

In preparatlon for the murder Kammerer who d1d not have a llcense had asked hrs‘:
: frlend Dejuan Jenkms to dr1ve h1m (R p 420) Kammerer drrected Dejuan to park behm d the P

Tire K1ngdom because Kammerer was meetmg h1s glrlfrlend there (R p 422) DeJuan parked. :

~ onone s1de of the Tlre Klngdom bu1ld1ng (R p 422) They, walted for Kammerer s glrlfrrend“ '

to ‘arrive. Kammerer walked over to Appellant s car when Appellant arrlved (R p. 424) After ‘:

murdermg Jesse Kammerer got ‘back 1nto the car and Dejuan took h1m home (R. p 424)

8

.Dejuan never mformed the polrce about the shootmg and later pled gurlty to accessory after the

"

' fact (R p. 424)

Jess1ca Hans a Publrx employee testrﬁed that she heard several loud pops whlle in the :

-

parkmg lot (R. p 415) When she looked in the d1rect1on of the pops Jessma saw a person on

_ the other srde of the parkmg lot pomtmg a gun at the ground and eventually ﬁrrng (R p 415)
“Jessica. also saw another person runmng between two bu1ld1ngs (R p: 415) After the shot was
ﬁred Jessica saw the shooter d1sappear behmd the srde of the bu1ld1ng (R p- 415) Th1rty"':

seconds later a Jeep Cherokee pulled out from the same s1de of the bu1ld1ng and exrted the .

’ -'parkmg lot. (R.p. 416) Jess1ca d1d not remember seemg any other vehlcles at that end of the

o parkmg lot (R p. 417). She noted that the del1very truck Appellant mentloned on her phone had l- '

: recently pulled in to the parkmg lot (R p. 417) ; ‘ :_ ‘ -

Next Appellant drove back to Brandon S house and told Brandon somethmg happened ”
| '(R p 397) Brandon rode in the car w1th her to the scene. (R p 397) Whrle dr1v1ng, Appellantf S

< told Brandon that she Jesse and Brandon had seen_ somebody come out of the woods and then e

;o

| Appellant drove off leav1ng the boys behlnd (R p 398) Appellant drove around the parkmg' . :




lot a few times before droppmg Brandon off back at his house (R . 398) Brandon noted she

seemed fake and had- “all1gator tears.” (R p: 398) Concemed Brandon called and asked Davrd o

" to go w1th h1m to the crime: scene (R p 398) He also 1nstructed Dav1d to brlng a gun (R p.

398) By the time the two of them arrlved at the scene: the pol1ce had cordoned off the area. (R

'pp- 398-99). The pollce questloned both of them (R pp 399- 400) Afterwards Dav1d threw

1

~ the gun into a d1tch (R p 389) Brandon left in. the middle of questlonrng and was chased

. down (R pp 399 400) Durlng a. search the polrce found marljuana in h1s pockets and

: charged him with srmple possessron Afterwards Brandon went home (R p 400)

4

The next day, the pollce brought Appellant in for questlomng She 51gned a confessmn v |

:

-, ’ -adm1tt1ng she took Jesse to the scene but clalmed she only took h1m there because Kammerer .

- wanted to ﬁght (R pp. 561 63) She also drsclalmed knowledge that Kammerer had a gun (R L |

p. 561 63) Kammerer pled gurlty to murder before Appellant 'S trral (R p. 288 p. 560)

Trtal ‘

The State charged Appellant w1th two alternatrve offenses accessory before the fact to- 7

.murder and murder (R pp. 570 77) If Appellant had been present at the scene of the murder

she would be gullty of murder but 1f she had not been present she would have been guilty of -

accessory, before the fact of murder Before trral the partles st1pulated that Kammerer murdered -

Jesse. (R’ p- 560) .

At tr1al the State argued that under the “hand of one, hand of all” accompllce l1ab111tyi

theory, Appellant was gullty of murder (R p 329) Appellant and Kammerer formed a

common scheme to take Jesse 10" a secluded locatron and murder h1m (R pp 327 28) The

State presented testlmony from Jesse s fr1ends Kevm ng, Dav1d Hughey and Brandon Frye |

Also the State also presented testrmony from Jessrca Hans and Dejuan Jenkrns as well as.



- test1mony from two pol1ce ofﬁcers photographlc evrdence of the scene, and Appellant s wrrtten N

o

. confessron At the close of the State s case Appellant made a motlon for dlrected verdlct

argurng that the State had fa1led to prove mahce (R pp 445 48) The Judge denled the motlon B

'(R p 448)

Appellant d1d not present a-case. and renewed the d1rected verdict: motlon (R p. 455 p

457) Also she Ob_] ected to the charge on accessory before the fact of murder argulng the phrase C

“the crime of murder” should be. used 1nstead of “any crlme ? (R pp 517 18) The Judge demed

, _thls obJectlon (R Pp. 519 20) L o }"

Durmg dellberat1ons the jury asked the Court several questlons (R pp 522 33 Pp- 345-

- 348) After four hours of dehberatlon the Jury found Appellant gurlty of murder (R p: 534)

| Appellant was sentenced by J udge Goodstem to th1rty years in prlson (R pp 544 45)
Hearmg Pursuant to Appellant s Rule 29(b) Motton

On May 30 2017 Judge Goodstem held a motlons heanng to determme the merlt of

N Appellant S After Dlscovered Evrdence motlon At the hearmg Appellant s counsel testlﬁed that

she was retalned by the Appellant soon after her perrod to ﬁle for federal habeas elapsed (R pp

29 30) At thls point. Kammerer had exhausted hlS collateral remedles (R p. 29) Counsel

‘testlﬁed that she had since reached out to Kammerer From th1s meetlng, Kammerer agreed to - 4\ f

-

. .wr1te afﬁdav1ts in wh1ch he attests that Appellant was unaware of the plot to murder J esse (R p
30). Judge Goodsteln was careful to note that the “afﬁdav1ts” were ne1ther swom to nor

.' notarlzed (R p. 30) Nevertheless Counsel 1ndrcated that Kammerer would be w1lllng to testlfy

'

- and afﬁrm the contents of the wr1tten statements (R p- 30) In response the State Ob_] ected to the

N

motlon on the ground that Appellant s c1rcumstances d1d not meet the elements necessary to |

R e .,I N N

: Kammarer pled gullty to the murder of. Jesse R p.. 35 He did not appeal his conviction. R! p.

-

33, He did file an appllcatlon for post conv1ct10n relref which he eventually w1thdrew R p 34,




‘39 40) Judge Goodsteln asked Counsel for any case law wh1ch held that a potent1al witness’ 1s -

Pk

estabhsh her Rule 29(b) clalm It was the State S pos1t1on that fKammerer S, testrmony was :

. avallable at Appellant s trlal (R. pp 32 33) The State further presented that dur1ng the PCR

ot

‘ ,_ev1dent1ary hearmg Appellant and Trral Counsel testlﬁed that they engaged 1n d1scuss1ons prior

P

to tr1al on whether to call Kammerer as a w1tness They eventually elected not to. (R pp 33 36 _—

pp. 47-50).

eyt
)

In response to the State s argument Appellant s counsel reafﬁrmed her posrtlon that

T

Kammerer was unava1lable to Appellant and Tnal Counsel for the fact that at the trme of

Appellant s trlal Kammerer had applred for PCR and was “In hlS own legal Jeopardy » (R pp o

r"w

rendered unava1lable when pursulng collateral remedres (R p 45) Appellant s counsel

mdlcated that she would search for such a hold1ng (R P- 45)

Judge Goodstem then took the opportunrty to note on the record that on drsmrssmg‘f,
Appellant S PCR the PCR Court concluded that tr1al counsel’s fallure to call Kammerer ‘was K

strategy and not deﬁc1ent performance (R pp 43 44) She then presented the followmg lme of : .

R reasonmg

1 know that in your argument you have argued that the determ1nat10n by the PCR _
* Court that the decision not to call Mr. Kammerer was strategy. And that that was.
. to a great or lesser extent integral to the court denying the PCR. It feels as
'though you are asking me to go behmd that determination énd make a different-
finding. . And I just want to. make. suréthat I give. you an opportumty to address_j.v. 3
that because 1 do not bel1eve that I can do that. P .

(R p. 46)

To thrs Appellant ] Counsel responded

So I don t know that you would have to go-so far as to- say I ﬁnd that partrcular
order to be inaccurate and 1 hereby overrule it. But I think that you’renot - I :
" ‘mean, this is a different procedure. -1 don’t think that you re bound by, you -
" know a case that arose ina drfferent procedural posture R

-
. v



o

(R p 47)
J udge Goodsteln elected to take the matter under advrsement but’ not before requestlng

~ the followrng from Appellant ] Counsel

1 thmk that 1t is 1mperat1ve that you be able to dlrect to me case -- South Carolina
“case lawif it’s available that substantlates the argument that is propounded that
~ while this witness ‘was known, he was not ‘available because of his own legal
'c_irCurnstanee., Becau§e (I’rn unaware of suchcase law; but -~ but, ,I;-_certainly don’t
“want to make a decision if it’s there and I don’t know about it. So I'm going to
" look for that. Do you think you can provide that in ten days? '

'Counsel responded that she would comply (R p: 56)

On February 5 2018, Judge Goodstem 1ssued a wrrtten order drsmlssmg Appellant S
-.motlon for a new tr1al In the dlsm1ssal Judge Goodsteln 1ndlcated that she had con51deredl.
memorandums provrded by both partres The order then sets forth in pertrnent part “Due to the-
Defendant S knowledge of. Mr Kammerer and the avallable legal means - of obtamrng hlS
.testlmonu .at the tlme of | trral the teatlmony cannot be newl}_f drscovered evrdence under the,

7“,relevant deﬁmtlon ' (R pp 61 62 Judge Goodsteln s Order)

© 10 -



h ARGUMENT

I. ' The Trial Court Was Correct In Denylng Appellant’s Motlon For A New Trlal ,
- Because The Written Statements From Sean Kammerer Did Not Qualify As After- o
: Dlscovered Ev1dence Due To The Fact That Kammerer Was Avallable To Testlfy At' oo
~The Tlme Of Appellant’s Trlal . :
Standard of Revtew

[A] motlon for anew tr1al based on after d1scovered ev1dence is addressed to the sound

dlscrenon of the tr1al Judge ? State V. South 310 S C 504 507 4277 S. E 2d 666, 668 (1993)

18 -

. “The denial of a motlon for a new trlal will not be reversed absent an abuse of d1scret1on » Id
'AnalySis D

: Appellant beglns her argument by cla1m1ng error in the trial court s conclusmn that Seani
Kammerer was ava1lable to testlfy at Appellant ] PCR Ev1dent1ary Hearmg However the actual .

basrs for the trlal court s. dlsm1ssal was that Kammerer was known and ava1lable to testlfy at

' Appe'llant s tr,ial. .To thisjpoint, :the order of '_'dlsmlssal correctly states:

The fact that control is to be Judged at the time of trlal strengthens the e
State’ s position. Mr. Kammerer pled guilty.to his charges in 2008, and had been
1ncarcerated in'the South’ Carollna Department of Corrections for over two years *
prior to Defendant’s trial. As is the case for all gullty pleas Mr. Kammerer was
advised that he was surrendermg his right to remain silent and his right against
- self-incrimination. Thus, he no longér enJoyed the privilege of refusing to testify -
_upon the Court’s acceptance of his plea. Therefore, at the time of trial, Kammerer . . .
was available for Defendant to subpoena or attempt to- interview. The reasonlng' "
‘behind Defendant’s: de0151on to not call Kammerer to the stand durlng her trial is).
‘immaterial to the Court’s decision today Due t0 the Defendant’s knowledge of-
Mr. Kammerer and the available legal means of obtammg his testimony at the
time of trial, the testlmony cannot be newly dlscovered ev1dence under the
relevant deﬁmtlon ‘ : :

(R P 62; Judge Goodstem S Order p 2)

‘171»1'. ‘



The trlal court S, reference to Appellant s PCR dlsmlssal was’ to acknowledge the PCR

court S determmatlon that Appellant s farlure to call Kammerer at tr1al was strategy Durlng

~

'Appellant s after- drscovered ev1dence hearlng, the State referenced Appellant S PCR to support |
1ts pos1t10n that Sean Kammerer was known and avallable to testlfy at Appellant s trlal See R

pp 34- 36

F

In her pursult of post—conv1ct10n rehef Appellant ralsed a cla1m of 1neffect1ve a551stance ;

Y KN

of counsel for fallure to’ call Sean Kammerer at tr1al At the PCR ev1dent1ary hearlng Appellant- L

Sz

and trial counsel both test1ﬁed that the 1ssue of. call1ng Kammerer as a W1tness at tr1al was' .
cons1dered and a dec1s1on was made in favor of not calhng h1m See R. pp. 153 54 p 190
In regards to Appellant s 1neffect1ve a551stance of counsel cla1m the PCR Court held

_ [T]hlS Court flnds that trial counsel artrculated a Valld strateglc reason for not
~ . calling Kammeérer as a “defense witness based upon the uncertainty of what he
might ultimately say when actually placed under. oath .on the witness stand.

~‘concurred. This was a leg1t1mate concern and is on¢ Wl‘llCl’l was shared at the time -
by Appllcant THis Court notes that"it is st1ll not known what. Kammerer ‘would” :

' have said at trial. It i§ only now after conviction ‘and the lack of success of the o
" original trial strategy- respecting - Kammerer that. Apphcant ‘and trial counsel are =
- second-guessmg the strategy or1g1nally employed. This, Court will not second-

- guess defense counsel's reasonable trial tactic, Where . counsel articulates . valid -
reasons for employlng a certain strategy, counsel’ s ch01ce of tactics will not be "
deemed ineffective assistance. Whitehead v. State,-308. S:C..119, 417 S.E.2d 530

'.(1992) See also Demnsev v. State, 363 S.C. 365, 610 S. E.2d 812 (2005) and = .

" McLaughlin v. State,-352 S.C. 476, 575. S. E2d 841-(2003). As noted. above, trial .~ -

; counsel articulated valid strateglc reasons fornot calling Kammerer as a defense 4
witness and used: Kammerer's absence from trial to:: Applicant's advantage. - 7 ..
Applicant has not shown that counsel was deﬁc1ent in that choice of tactic. or that e

" she suffered the requlslte preJud1ce The allegat1on 1s w1thout merlt and is demed' o
" and dlsmlssed : : ’

(R.pp. 116 17) | | o |
The ﬁndmg by the PCR court supports the tr1al court s dlsmrssal of Appellant s new trral
- motion. A party requestlng a new: tr1al based on after drscovered ev1dence must show that the

ev1dence (22 would probably change the result if a new tr1al was had (2) has been dlscovered '

.. Counsel fully. dlscussed .this strategy.- w1th Apphcant before trial and ‘Applicant -



‘smce the trral (3) could not have been dlscovered before the tr1al by exe.rc1se ofv due d1l1gence f. '

"‘%(4) is matenal to the 1ssue of gullt or 1nnocence and (5) is not merely cumulatrve or 1mpeach1n.g 7

State V. Caskey, et al 273 S C 325 256 S E 2d 737 (1979) | .

| In the Haydan v. State the South Carolma Supreme Court applled Caskey toﬂ:
_c1rcumstances s1m11ar to those presented by Appellant 278 S. C 610 612 299 S, E 2d 854 855‘"

B _(1983) In Haydan the respondent sought a new tr1al based on. after d1scovered evrdence To |

support hrs cla1m he presented the testlmony of Leonard Horger Horger had testrﬁed agalnstthe |

B
'respondent dur1ng trral At the after- drscovered ev1dence heanng, Horger test1ﬁed he had

‘*vconsp1red to frame respondent and that the SLED agents planted the drugs Ia’ The Court ruled o

-i ~ that Horger s allegat1on that he had consp1red to frame the Appellant dld not meet the Caskey: ,

- requlrements ‘as ev1dence of the alleged setup was clearly known by and avarlable to respondent .

e

at tr1al Haydan 278 S C at 612 299 S E. 2d at 856 The Court concluded that “respondent failed

LR

':to show that evrdence of the alleged setup was dlscovered after the trlal or could not by the |
exercrse‘ of due d1llgence have been drscovered before tr1al ”1d. A |
. In the pendmg appeal the record reﬂects that the ev1dence Appellant seeks to present was‘_ _
| known and avallable to Appellant at trlal Therefore Appellant s is unable to satlsfy the second"v
N element Caskey that the after drscovered ev1dence has been drscovered sirice the tr1al |

Altematwely, Appellant pleads for’ a ﬁndlng that a w1tness is deemed vunava1lable to
. testify when they are pursurng collateral relref Appellant presents that “[1]f the court s reasomng: .
is allowed to stand it w1ll mean that cr1m1nal defendants who plead gurlty, effectlvely walve' | '
‘, the1r rlghts to ava11 themselves of post c‘onv,1ct1von rehef remldws because they can be compelled

-f-;.by V1rtue of the1r gullty pleas to testlfy at a co- defendant s PCR conv1ct10n z (IBOA at p 4- 5) o

Thrs argument ‘has nothlng to do w1th Appellant S, current posmon or Appellant s rlghts It

RN LR
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'1nstead focuses on the perspect1ve rlghts of Sean Kammerer Cf State v. Hiott, 276 S C 72 78 e |

(1981) (c1t1ng U S V. Payner 447 U S 727(1980) (“The law 1s well settled that these r1ghts are |

: personal and one- person mat not cla1m the rlghts of another ) Nevertheless Appellant s l-
'argument 1gnores the fact that Mr Kannnerer pled gurlty to the murder of Jesse Ham and asa
result of the plea Kammerer no longer had the rlght to avord testlfyrng “[I]n South' Carohna va'
- gullty plea constrtutes a vvarver of nonjurlsdlctlonal defects and clalms of v1olat10ns of
| const1tutlonal rlghts ”? State v Rlce 401 S C 330 331 =32, 737 S. E 2d 485, 485 -86 (2013) '
(citing Hyman V. “State, 397 S C 35 44 723° S E 2d 375 379 (2012)) By entermg a gullty plea -‘
[a]n accused [ ] waives the rlght to tr1al and the incidents - thereof and the constltutronal
guarantees w1th respect to crrmlnal pro;secutlons ”‘szers V. Strtckland 264 S.C. 121 124 213
S.E.2d 97, 98 (1975) (c1tat10n omltted) “A defendant Who pleads gullty s1multaneously walves‘ .
‘several constrtutlonal rrghts mcludmg the pr1v1lege agamst compulsory self-1ncr1m1nat10n the ,
rlght to tr1al by jury and the rlght to confront hlS accusers ? State v Patterson 278 S. C 319, 322,
© 295 8. E 2d 264 265 (1982) overruled on other grounds by State 12 Torrence 305 S C. 45 406
SE. 2d 315 (1991) (cmng Boykzn v. Alabama 395 U S 238 243 (1969))
Courts that have had the opportumty to dlrectly address the issue presented by Appellant o
have found that pendlng lltlgatron does not render a: w1tness unava1lable See U. S v, Thomas 492
| ‘. F. Appx 690, 692 (7th C1r 2012) (“But desplte knowmg that testlmony from Murray could '~
' support hrs defense Thomas d1d not attempt to subpoena Murray Had Thomas sought to compel
, Murray ] testlmony, Murray mlght have resrsted on i Fifth Amendment grounds but Thomas was'
‘ nonetheless requlred to make the effort 1f he hoped to shdw due dlllgence ? ) U S v. Kamel 965‘ h ‘

F. 2d 484 493 (7th C1r 1992) (“If there is possrble ev1dence Wthh would exonerate a defendant

hé may not 51mply 1gnore 1t . ”) US V. Levy-Cordero 67 F. 3d 1002 1018. (lst C1r 1995) (fAs

4



the-d1str1ct court noted .although Castro—Gomez' -motron»mdlcates-that he is reluctant.to testify,
and that he des1res protectlon from the court 1t srmply does not demonstrate that h1s testrmony 1s

unavallable Indeed the last sentence quoted above 1nd1cates that he anttclpated bemg forced to

_take the stand and testlfy Nevertheless Forty—Estremera never sought to subpoena Castro— :

H

Gomez or compel h1m to testlfy Under such c1rcumstances .we conclude that the dlStI‘lCt court
. d1d not: abuse its dlscretlon in concludmg that appellant falled to establlsh that Castro—Gomez '
test1mony was unknown or .unavarlable ”) c B ’ s
Lastly, durlné “the new trlal. hearmg, Appellantaltematrvely lpresented that .Kammerer‘,"
' v.hkely would not have testlﬁed had he been called by Appellant as wrtness at trial. However":
'?Respondent posrts that Just because an. 1nd1vtdual refuses to test1fy ‘at tr1al doesnot make hls later.
testlmony\ new evrdence Other courts have reached thrs conclusron as well In Umted States 12 .
Dale ‘the Court of Appeals for the D C C1rcu1t persuas1vely held

o To obtam a new tr1al based .on, newly d1scovered evrdence a conv1cted
" defendant must offer evidence that ¢ ‘ha [s] been drscovered since the trial.” ” o
Sensi; 879 F.2d at 901-(quoting United States v. Mangieri, 694 F.2d 1270, 1284
(D.C.Cir.1982)). The unanimous .view. of circuits that have cons1dered the
question is that this’ requlrement is not met simply by offering .the" post:trial -
~ testimony: of a co- conspirator who refused to testify at trial. See United States v. -
‘-'.Reyes—Alvarado 963 F.2d 1184, 1188 (9th Cir,1992) (“ ‘[W]hen a-defendant who .
has chosen not to testify comes forward to -offer “testimony. exculpatmg a
. “codefendant the ev1dence is'not “newly discovered. e ) (quoting United. States
v, nggs 649 F.2d. 731, 740 (9th Cir.), cert. denied, 454 U.S. 970, 102:S.Ct. 516,
70 L.Ed.2d 387 (1981)) United States. v.. Gustafson;. 728 F.2d: 1078;-1084 -(8th
+ Cir) (finding no abuse of discretion, in denying new trial motion based on
o jprobablhty that post-trial testrmony of conv1cted cor -defendants, who had agreed
~ to provide government with_ information in return for lenient sentence, would
. deviate from:their trial test1mony and no longer implicate defendant-appellant), .
cert. denied, 469 U.S. 979, 105 S.Ct. 380, 83.L.Ed.2d 315 (1984); United States v. :
- Merz, 652 F.2d'478, 480- (Sth Cir. Unlt A Aug. 3,:1981).(rejecting, contention that
“ ‘newly available’ evidence is synonymous ‘with ‘newly discovered’ eviderice”
and ﬁndmg no abuse of dlscret1on in denial of new trial motion based -on co-
-defendant's post -conviction exculpatlng afﬁdavrts) United States v. Jacobs 475. .-
F.2d 270, 286 n. 33 (2d C1r) (“[W]e fully agree with the judge's altemat1ve_
"'ground [for denymg a new. trral motlon] that a court must exercise great caution:

15 ﬁf'.
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'in con51der1ng ev1dence to be newly d1scovered’ when it exrsted all along and’ -
was unavailable only because a co-defendant, since convicted, had availed
himself of his prrvrlege not to testify. ”) cert. denied, 414 U.S. 821, 94 S.Ct. 131, .

38 L.Ed. 2d 53 (1973). We  recently acknowledged this principle in the
administrative context to hold that the National Transportation -Safety Board had
reasonably concluded the proffered testimony. of an FAA 1nspector who had
invoked his fifth amendment’ privilege at a pilot certification hearing but had since: .
pleaded guilty to charges related to the hearing's subject-matter did ‘not constltute ,

“newly. - discovered” evidence under - an *NTSB  rule so, as to warrant -

reconsideration of the certification denial. See Chirino v. NTSB 849 F.2d 1525
(D.C.Cir.1988). In hght of our holding in Chzrzno and the holdings of the other
‘circuits in the cited cases, we. conclude it was not an abuse of discretion to deny a

new trlal based on Sweeney's post trral test1mony :

N US v. Dale, 991 de 819, 839 (DCCII‘ 1993). 1 e

" CONCLUSION

- " The record supports the'!trial court’s flnding that the evidence Appellant sought to present -
was known and avallable to Appellant at tr1a1 Both Appellant and Trlal Counsel supported this |
‘ Aposmon durrng the PCR ev1dent1ary hear1ng when they acknowledged therr awareness of
* Kamrnerer and thelr dec1sron to not call h1m asa w1tness Clearly not calllng Kammerer was .‘an
unsuccessful strategy Appellant now. seeks to go back and remedy thrs mlsstep bylsubmrttmg
© Kammerer’s testrmony under the gulse “of after-drscovered e\hdence To permrt rehef under these
-clrcumstances would undermlne Appellant $ convrcnon and the PCR court’s d1sm1ssal The
...fac‘ts presented by Appellant s1mply do not sat1sfy the requ1rements under Caskey For this

reason, 1t is. respectfully subm1tted that-. the dlsmlssal of Appellant s Rule 29(b) motion be

‘upheld and the appeal dlsmlssed

' Respectfully subm1tted

 ALAN WILSON
- Attomey General

"DONALD T, ZELENKA
‘Deputy. Attorney General
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