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D1d the trial judge err in falllng to 1nstruct the jury on voluntary manslaughter a lesser :
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On July25 2015’1' app'ella'nt' Holmes.'Andre‘yv' Simpson?DaVls, murdered v'R‘oibert Hull m

‘ Spartanburg County by shootmg h1m w1th a p1stol Appellant also attempted to murder Bruce,

B Brewton and James K1lgore at the same t1me by use of the same p1stol Appellant was arrested. k

on July 31, 2015 and charged wrth murder and attempted murder Q2 counts) On March 25

'2015 the Spartanburg County grand Jury 1nd1cted appellant for murder two (2) counts of

attempted murder and three (3) counts of possessmn of a weapon durmg a v1olent crlme (R pp S

10- 106 107 152 153 l74 176 307 309 331 332 355 357 458 Indlctment #s 2016 GS- 42-;

1735 1734 1736 / Counts 1& 2 of each 1ndlctment)

~.,4‘ '

Appellant proceeded to a Jury tr1al before the Honorable J Derham Cole C1rcu1t Court

Judge on September 5- 8 2017 Appellant was represented by Chrlstopher P Thompson

Esqurre At the conclusmn of the tr1al the Jury found appellant gullty of murder two (2) counts N

: of attempted murder and three 3) counts of possess1on ofa weapon durlng the comm1ss1on of a

V1olent crime: (R pp 451 52)

Judge Cole sentenced appellant to hfe 1mpr1sonment for murder thlrty (3 0) years for each -

. A

attempted murder and five (5) years on two 2) of the weapon charges (R pp 457 -58).2 Judge ‘ :

' Cole did not sentence appellant on the weapon charge accompanylng the murder charge (Count

-:‘;

2). (R p. 457) Judge Cole ordered one (1) th1rty (30) year sentence and one (l) ﬁve (5) year

l

! Each 1nd1ctment for murder and attempted murder contamed an accompanymg count for
" possession of a weapon durmg a violent crime. ~

* Appellant had a prior- criminal record for felonies. . He was conv1cted in 2009 of 3 counts of

burglary 2" degree, 2 counts of grand larceny, and 1, count: of petit larceny In 2011 he. was

" “convicted of possession of marijuana and his probat1on was revoked. In 2013, he was conv1cted

of possession with intent.to distribute (PWID) crack cocaine and possession of a stolen pistol- -

-~ which actually belonged to the Spartanburg County Sherrft’ S. Ofﬁce He was on YOA parole at
o the time of these offenses. (R pp. 455 56) : e ; <



o

consccutive.; Appellant S’ aggregate sentence was hfe 1mpr1sonment [for murder] and a.f“‘- a
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' ‘RE‘S_NPONDE‘NT'?‘S STATEMENT OF FACTS

. .

On July 25 2015 appellant Holmes S1mpson Dav1s (heremafter appellant”) murdered,.‘" N

" Robert Hull (heremafter “the v1ct1m “deceased v1ct1m”) at 1066 Howard Street 1n?, T

Spartanburg. Appellant used a 45 callber sem1 automat1c p1stol to murder the v1ct1m Appellant )

- then tumed and also shot at two 2) other 1nd1v1duals as they attempted 10 flee after appellant

shot and kllled the deceased v1ct1m and‘ those 1nd1v1duals were -wounded. The motlve for the
murder and attempted murders resulted from an earller altercat1on at another locatlon in wh1ch

appellant was nelther present nor 1nvolved (R Pp. 10 106 107 152; 153 174 176 307 309- -

3313 332:355; 357-458; Ind. #s 2016 GS 421735, 1734, 1736 / Counts 1 & 2 of eachh

1nd1ctment)

Background
-l ‘_‘ ’ The Li'iquor‘Hoz'tsfe,

ry

[cousms] were at a l1quor house [a bootlegger s] at 1070 Howard Street in Spartanburg drmkmg‘

'and havmg a good time. The men w1th the‘ v1ct1m were James Kllgore (“K1lgore ), Bruce _'
Brewton (“Brewton”) Trav1ous Young (“Red”) and Christopher Brannon (“BooBee”) Neither =
the v1ct1m nor any of his fr1ends/relat1ves were armed w1th any ﬁrearms Wh1le there there was :
'an altercatwn 1ns1der;the llduor househetween :'a person_known' as “Jumorﬂv and hls‘,parents,;wh‘o‘

owned the house." None of the men, with t_he deceased victim were dnvolved in this altercation.

In fact the deceased victim tried to: calmthe ‘situation down 4by telling “Junior”. to stop

-1

d1srespectmg his mother K1lgore also attempted to calm the 51tuat10n down by grabbmg’

_“Jumor who he knew and escortmg h1m out51de the 11quor house [R. pp 107 152 273 308 ’

7

Shortly before m1dn1ght July 24 2015 the deceased victim and four (4) frlends/relatlves E



" Oncebutsrde the hquor house there was an altercatlon< 1nvolvmg two (2) 1nd1v1duals ‘.
Felshunt1 Clark (“Clark”) ‘and. “Pee Wee and Kllgore Apparently, Clark and Pee Wee were
assoc1ates of Jumor and took offense to Kllgore escortmg Jumor out of the hquor house Thrs‘ |
altercation between Clark Pee Wee and Krlgore was brief and ended when Kllgore pushed both
: " men [Clark and- Pee Wee] statmgw get up off me 5 The deceased Vrctlm was. not mvolved in thrs
altercatlon outsrde the 11quor house Appellant was not even there Clark and Pee Wee then left
|
the hquor house on foot after this brlef altercatlon (R pp 107 152 273- 308 82 87 101 06)
| Eyewrtnesses who hved in the nelghborhood testrﬁed that around thls time they saw two h
: (2) men walkmg down. Howard Street eomlng from the dlrectron of the llquor house and headed '
| in the direction of downtown Spartanburg These two (2) men were Clark and Pee Wee who had'
‘ just been in the brlef altercatron outs1de the 11quor house with Kllgore Clark was speakmg w1th ,
,someone on a cell phone (R pp 82 87 101 02 39 50 107 152 273 308 29 37 States Ex l6
The Crtme Scene

il 066 Howard Street

.., Shortly Aﬁér,fﬁﬁidnight,,anq, sario,ur_idf'the,'s,ame;tim_e that:_Clark\.and'Pee Weewere -kwalk.in‘g”
down the street,. the Vlctlm _and ;his friends‘/relatiyes;, including 'Kllgore, Ade‘c'ided to'.leave the‘
liquor house a_nd go home. Brewton agreed' to give the men‘-;‘ivnclu‘ding thed’eceased Victim a -
.ride home in his ‘c"ar Most of the men got 1n Brewton s car, Aparked nearby, and rode a short'

_dlstance down Howard Street to the home of the vrctrm s grrlfrrend’s sister, Anltra Geter located 4

3 Clark is also known by the mckname “L1tt1e Man

* “Pee Wee’s real name is unknown. . : : ‘

s Krlgore testified he had seen Jumor Clark and Pee Wee hangmg around together earher at the, ,.
liquor house. Kilgore testrﬁed Clark and Pee Wee mlsmterpreted what he [Kilgore] was domg .
‘when he escorted J umor out51de the 11quor house They thought he was assaulting Jumor S

i |



B

at 1066 Howard Street and parked 1 in the drlveway The v1ct1m had left a change of clothes at
. Ms Geter S resrdence and he actually walked from the hquor house to Ms. Geter’s: res1dencc

: A\
- while the other four (4) men rode in Brewton s car (R pp 107 152; 273 308 80 87 lOl 106)

While :-there,"‘ the V1ct1m We;nt 'insvi‘de' Geter’s home to change his;’. shoes : and”gr_ab hrs -
‘ belongings..-: The uictlm;S' girlfriend',‘ Angela .Ge,ter,l_,and -her sister, Anitr‘a‘,v were 51tt1ng on the
porch drinking. | 'The otherﬂ "men with ‘the victim’ stayed in Brewt:on’s‘car parked in Geter’s
drlveway Brewton ‘got out: of the car to smoke a crgarette and was standmg‘ in the drrveway near

_ the porch talkmg to, Ms Geter and her sister on the porch while the victim got hlS thrngs (R pp

,l107 152, 273 308 80- 87; 101- 06) '_';- T

-The evid'ence -at 'trial ' proved‘ .that just» a‘-few minutes after the altercation' at the liquor
house between Clark Pee Wee, and K1lgore Clark called appellant two (2) tlmes on h1s cell
'phone and appellant eventually called Clark back and the two (2) men spoke for several miniutes.

Appellant d1d not l1ve‘ on Howard Street or in 'the‘ surround1ng area. After the phone calls, |

) appellant then. showed up on Howard Street mmutes later w1th a loaded handgun in. hrs o

'?"possesslon (R op: 29- 37 States EX. 16 17 & 18 pp 39-50; 80 87 101-06; 107- 152 273-', ,

| 308)

¢ There is a vacant lot between the hquor house at 1070 Howard Street and Ms. Geter s house at
1066 Howard Street. The victim walked across the vacant lot to hrs g1rlfr1end’s sister’s home
-while his friends/relatives rode over in Brewton’s car. -
7 After Clark’s arrest for his role in these crimes, ‘police drscovered Clark had attempted to; delete; :

' only three (3)phone calls from his cell phone The three (3) calls’ Clark attempted to delete were
the two (2) he'made to appellant and’ ‘the one:(1) ‘call-he received from' appellant: shortly ‘after-the
altercation at the liquor house and shortly before appellant arrived on Howard Street armed with -
a p1stol and the murder and attempted murders occurred (R pp- 29- 37 State’s Ex 16, 17 & 18;
pp. 207- 10) o ) | N



[
s

Appellant arrlved on Howard Street 1n a bwh1t‘e Lexus automoblle The car was parked_.". 3

o =-~vdown the street from Ms Geter s resrdence '1n the drrectron. of downtown Spartanburg, }where |
_.Clark and Pee Wee had. been seen walklng earller after lthe 1n1t1al altercatlon After appellant ‘

- arrlved on Howard Street appellant Clark and at least three (3) other men were seen 'walkmg o
‘.‘back toward the hquor house and Ms Geter s resrdence at 1066 Howard Street At least two (2) .

of thls gang of men were armed w1th loaded p1stols (R pp 39 50 State s Ex 1; pp 80 87 lOl- |

06; 107 152 273- 308)

Moments later Clark appellant 'and at least the three (3) unknown men came walkmg up o
o Howard Street from the d1rect1on of Spartanburg and walked up behind Brewton s car parked in :
’ ‘Ms Geter s drlveway at. 1066 Howard Street Two (2) of th1s gang of men at the back of - ’
_Brewton s car were openly or v1srbly carrymg plstols At least one (l) of the men‘in Brewton's_' '
. ‘car, “Boobee » fled from the car when ‘he saw the gan’gi of men and went in, or behmd Geter S 1
house. At thrs pomt “Red” also got out of Brewton s car and crept behrnd Geter S house
.Appellant was one (l) of the gang of men v1s1bly armed wlth a handgun and another of the men 3
«'one (1) of the three (3) unknown men was also v151bly armed w1th a handgun Clark who was
“not drsplaymg a ﬁrearm called Kllgore out and Kllgore got out of Brewton s car. Krlgore was ‘_
:unarrned Clark 1mmed1ately started talkmg to, Kllgore about the earher altercat1on outs1de thei '

l1quor house The deceased v1ct1m was st1ll 1ns1de h1s glrlfrrend’s srster S house changlng his

b‘shoes and grabbmg h1s thlngs (R PD. 107 152 273 308 80 87 lOl 06 39 50 State sEx l)

I

s

8 An eyewitness who was v151t1ng a home nearby saw ﬁve (5) men walkmg up. Howard Streetf '

. toward the liquor house and Ms. .Geter’ shome. Another witness told police there were more than -

~~ five:(5) men total in this gang of men, perhaps seven (7) or elght (8). (R. pp- :107-152; 273 308 .
Lo 80 87 lOl 06 39- 50 Defendant 'S Ex l) It 1s und1sputed there were at least ﬁve (5) men



| Clark told K1lgore he wanted h1s one Kllgore thought Clark was challengmg h1m to a

. Yy .

' »ﬁst fight and agreed to the same. Krlgore beheved he and Clark were gorng to ﬁst ﬁght untrl g

, ‘ 15 L
_appellant who was st1ll openly arrned w1th a gun and standmg next to Clark sa1d to K1lgore '

“Nah it ain’ t gomg to happen like that get back on. ... That s my partner " Krlgore backed
. ), away trymg to reach Brewton s car after appellant made th1s statement whrle drsplaylng the'

}-v'ﬁrearm Anltra Geter told. the gang of armed men at the end of her drlveway to leave and she

_.was calhng the pol1ce. She got up off her porch and went in. her home and called 911.1°
~ Brewton who was s also unarmed then walked up to the gang of men [Brewton had been standmg .
. ’near the front porch talk1ng to: Anrtra and Angela Geter] and attempted to break up the s1tuat1on D
by statmg “look man that’ s my cousrn ” “Whatever ya ll got going on, y lall handle 1t another

22 ‘CI,

.day m takmg these boys home Brewton bel1eved he had calmed the s1tuat1on when Clark '

- stated: “alr1ght Little Bruce ? (R pp. 107 152 273 308 80 87 101 06)
At. approxim'ately the same tirne as the ab'ovie was o'ccurrlng,'the deceased'yict’im walked .
out on the porch of hrs grrlfrrend’s srster s home and saw the gang of men, two ) of whom were B

openly drsplaylng handguns surroundlng his. relatlves at the end of the drlveway behrnd

' Brewton s car whrle his grrlfrrend Angela was st1ll seated on the porch The victim yelled out: a_‘

questlon “Are you gomg to ﬁght or shoot‘7” The v1ct1m stated out loud he was not afrard of the

gang of men and their guns The Vrctlm walked off the porch and approached the men 1nclud1ng

'appellant “The v1ct1m who was unarmed came face to face wrth Clark and appellant and was‘ |

At trial, appellant adm1tted mto ev1dence Kllgore s recorded statement to pohce given after the
“crimes. (R. pp. 176-77; Defendant’s Ex. 1). In that statement, Kllgore told police that when he "
went to fight Clark behind Brewton’s car and appellant told him no, appellant stated: “Um, this is
. boss shit, he’s a boss, that s a folk [Folk] there, he’s a boss.” Kilgore explained. to police that -

- “folk” or “[Folk]”.is a gang that appellant or Clark ‘was .in, (Def Ex 1 Statement of James.‘

- Kilgore’ R. pp:-176-77).-
- By the time Ms. Geter got 9ll on the phone the v1ct1m had been shot and. krlled (State s Ex.
52, 9llcall) ' - o , o : R .



\

j :’cursmg Kllgore testlﬁed the v1ct1m was not afrald of ‘people w1th guns if some.on‘e was messmg'}i
7lw1th hrs fam1ly Brewton testrﬁed the v1ct1m would take up another fam11y‘ member s' d1spute
even if they were gorng to lose The victim »sald to the gang of men 'that he wasn t afrald of the !

- men and their guns and that “they had guns too At th1s pornt accordmg to only one (l) wrtness K
[Brewton] appellant and the‘ v1ct1m bumped up agamst each other or bumped,chests *several
times. ! Accordmg to the same- wrtness the deceased V1ct1m then stated that he was .gomg to 80
: getlhrs gun. too Appellant who st111 had h1s gun at- h1s side, then ra1sed hlS 45 calrber semi--
_‘automatlc plstol and shot the victim m the face krllmg h1m Accordmg to another eyewrtness
e, [Kllgore] the vrctrm was 4face to face w1th Clark not appellant and sa1d “F y all’s guns

) Accordmg to thls w1tness appellant then took a step to the srde ralsed hrs gun that he already '

had out, and shot the v1ct1m 1n the face kllhng h1m 1nstantly (R pp.. 107 152 273 308 80 87 '

;'101 -06; State s Ex 52 pp 309- 27 39 50) 12 The v1ct1m was shot dead standlng in the drrveway e k

f‘of h1s g1rlfr1end’s s1ster S home (State S Ex 57 & 14)

Appellant then turned and ‘ﬁred on the other frlends/relatrves of the deceased v1ct1m who
., 'had tumed and were ﬂeelng be51de Brewton s parked car in the drlveway Appellant ﬁred at' -
' ”least six (6) shots total w1th hls ’45 calrber handgun at the vrctlm hlS frlends/relatrves or in the
:--vgeneral d1rect10n of the Geter home whrle:standrng at the end of the4 Idr‘rveway or-in Howard‘ “
Street Another armed man w1th appellant and Clark also ﬁred his 9mm plstol at least 51xteen‘ |

N ( 16) tlmes at the v1ct1m s frlends/relatlves or at the Geter home after appellant shot and krlled'

s

n Accordlng to the other eyew1tness Kllgore the v1ct1m and Clark were facmg each other but
" there was no physical contact between the two. “And,there was no physrcal contact between
appellant and the victim.. (R. pp. 107- 152; 80- 87) P L
2 The pathologist testrﬁed the victim' was shot one (1) tlme in the head’ w1th a firearm w1th the
bullet eventually striking the cervical, spine killing the victim. : The pathologrst ‘testified the
. victim would have been mcapacrtated 1mmed1ately upon being shot A 45 cahber bullet was
. removed from. the victim’s cervical’ splne (R pp 309-27; 89- 101) S ~

AR
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‘ the victim. K1lgore and Brewton were  both struck in the leg or foot as they ﬂed from appellant "
‘and the group of men. w1th h1m shootmg at them Kllgore was shot once and Brewton tw1ce :
Hence the two (2) attempted murder charges (R pp 107 152 273 308 80 87 101 06 39-50,

State’s Ex. 1 State Ex. 41- 46&57) 137

- The perpetrators [the gang of armed men 1nclud1ng appellant] then ﬂed on foot back
toward downtown Spartanburg on- Howard Street and before leavrng the area, stopped and ﬁred
' more shots at the survrvmg v1ct1ms who were hldlng behmd Brewton s car in the dr1veway and ‘_
behlnd Ms. Geter S house vThrs‘r was w1tnessed by the surv1v1ng v1ct1ms and the eyew1tness who
was in the drrectlon of travel ot the ﬂeelng perpetrators The v1ct1m S frlend “Red” eventually |
: 'came from the back srde of Ms Geter s house where he had been h1d1ng and drove‘the two (2)

.wounded survivors [Krlgore and Brewton]‘ to. the hospltal R pp. 1074152.; “27_3-308; 80‘-»87;

"_101 -06; 39- 50 State’ sEx 1& 12) 1

* When the perpetrators [the gang of men 1nclud1ng appellant] reached appellant s Lexus a

concerned c1t1zen travelrng in a veh1cle dlrectly behmd them saw the whrte Lexus parked and '

2 After the crlmes pollce found SiX (6) ﬁred 45 cahber shell casmgs in Howard Street near the
crime scené. These shell. cas1ngs were all fired from the same gun. A fired .45 bullet was
recoveréd from an oak tree in the front yard of 1066 Howard Street. This bullet was fired from
~ the direction of the ‘end of the drlveway or Howard Street toward Ms. Getef’s home A fired .45
caliber bullet Jacket and bullet core were recovered from Geter’s driveway and yard The bullets
from the victim’s spire, the tree, and the drlveway/yard were all fired from the same gun, a .45
caliber pistol. Geter’s home was struck by at least one (1) bullet next to the front'porch. (State’s
" Ex. 8) ‘A fired bullet Jacket was recovered from her front porch which could have .come from a
38, 357, .380 or 9mm. - A fired bullet was found-in Geter’s yard in front’ of the front _porch
consistent with a .40 mmor 10mm aito. Slxteen (16) fired 9mm shell casirigs were recovered i in
Howard Street near the end of Geter’s .driveway and back toward downtown Spartanburg.. (R. -

" pp. 2-3, 89-101; State’s Ex..57 [Crrme Scene Diagram]). -
H Four (4) more fired 9mm shell casings were found in the mlddle of Howard Street closer to .

downtown Spartanburg. - These four (4) casings are not shown on the crime- scene ‘diagram -

[State s Ex. 57]. ‘They are shown In a photograph. In total, twenty (20) fired 9mm shell casings, .
- were' reécovered ‘at- the- crlme scene or further down' Howard . Street toward downtown_
' _'Spartanburg (R pp. 2-3, 89-101; State” sEx 1, 12, &57) '

’..'9



" men gettmg mto the car Th1s concemed c1t1zen had seen the v1ct1m lymg dead at the end of the ’

drrveway of 1066 Howard Street and K1lg0re standmg near the body attemptmg to call: 911 on.- :

- , h1s cell phone ThlS concemed cltlzen obtamed the Lexus l1cense plate number and called,

'- pollce or 911 and related the same to author1t1es Some of the perpetrators [the gang of men
mcludmg appellant] then ﬂed the area in the wh1te Lexus that was 1dent1ﬁed by the concerned ' "
- citizen. Others fled on foot through a wooded area. (R pp 177- 90 164 74 State s Ex 53 pp |

190 93 39 50, State sEx l) '.

- The license. plate on’ thé 'Lekusﬁeventually»cam’e back to‘-appellant’s glrlfriend‘ Pollce‘

o later 1nterv1ewed appellant s g1rlfr1end who eventually 1nformed pol1ce she drove appellant to a

» ‘locat1on near the cr1me scene shortly before the murder and attempted murders. She also
' 1nformed pollce bthat before takmg appellant toh a ldcatlon near the crlrne scenek appellant )
v: 4 recelved a phone call and then asked her to take. h1m to the north 51de of Spartanburg [Howard
Street is on the north s1de of the- C1ty of Spartanburg ] Accordmg to appellant S g1rlfr1end after

the crimes, appellant later got m the car after she left the hquor house and she drove away The o

State 1ntroduced appellant s grrlfrlend’s wr1tten statement at tr1al as substantlve ev1dence and

: -also as apr1or mconsrstent statement (R pp 197 201 246 64 State s Ex. 60 pp 265 73) s

o , As the case ‘was approachmg tr1al appellant made four (4) phone calls to ‘his g1rlfr1end

- from the Spartanburg County Jall These phone calls were 1ntroduced 1nt0 ev1dence and played |

| for the Jury In the phone calls appellant 1nstructs hrs g1rlfr1end to “take the Sth Amendment” if B

‘ called to testlfy Appellant mstructs his glrlfrlend that 1f she does not place h1m at. the scene then L

¥ Appellant s glrlfrlend 1n1t1ally told pollce she had gone to the hquor house alone. - After be1ng o

- confronted ‘with phone records showing Clark called appellant to the'scene, and an eyewitness
" had' seen several men getting 'in her car after the murder, appellant’s-girlfriend admitied she-

_dropped appellant off near the l1quor house and then plcked h1m up after the shootmgs (R pp.
197- 201 246 64 State sEx 60 pp 265 73)

| ,’1”0 S



only Brewton and K11gore can place h1m there Appellant also tells hlS glrlfnend to say her'
‘ wrltten to statement to pohce in whrch she adm1tted dropplng h1m off near the crlme scene was a
- false statement mduced by a threat of one (l) o three (3) years in Ja1l (R pp 10 15 State s Ex ‘

o 51 [Ja11 Phone Calls] pp 209 31)

L Appbell‘cint_’s q’efentce_
Appellant s defense at tr1al was a11b1 even though he clarmed 1t wasn t [Appellant had
' .not dlsclosed hrs ahb1 defense to the State as requlred by Rule 5 S. C R Cr P] Judge Cole',-
found the defense was ahb1 and granted a short recess in wh1ch defense counsel ‘was requlred to

<

) 1nforrn the Sohc1tor of what hlS w1tnesses would testlfy to (R pp 332 37)

Appellant then called famrly members [hrs father and also the mother of h1s ch1ldren] to.
'testlfy he was at home around the trme of or at the time of the murder and attempted murders ‘
_And ‘his sister testlﬁed she had appellant s phone SO Clark could not have called appellant to"
come to Howard Street wrth a gun Appellant also called a SLED agent to testlfy the deceased
’v1ct1m tested posmve for gun pr1mer res1due on hrs hands however the agent also testrﬁed thls
- was consistent w1th the V1ct1rn berng shot at relatrvely close range as- test1ﬁed to by the '
‘. eyew1tnesses : The SLED Agent also test1ﬁed nelther Brewton nor Kllgore tested pos1t1ve for :

' gun primer res1dence Appellant chose not to test1fy (R -pp. 337 55)

Appellant S grrlfrlend denied. appellant had her car [the Lexus] or that she took h1m to' ‘
| :Ho‘ward -Street She sa1d pollce coerced her 1nto g1v1ng her 2nd statement that she drove,.

'appellant to near the crrme scene She cla1med at tr1al her 2nd statement was. false (R pp. 197-- o

"201 246 64 State’ sEx 60;pp. 265 73)

o1



L

Appellant now argues hlS murder conv1ct10n and” sentence and l’llS accompanymg
convrctlon on the weapon charge on the same 1ndlctment should be reversed because Judge Cole

».

did not 1nstruct the Jury on the lesser 1ncluded offense of voluntary manslaughter (IBOA 4 22)
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;ARGUME’NT |
Judge Cole dld not err. in denymg the request to charge voluntary

- manslaughter as there was nelther sufficlent legal provocatlon nor adequate -
 -heat of passxon : :

o B What OcCui%red ‘.Belo‘w W
| At the end of the State s and appellant S case appellant requested a charge on ABHAN asv L
' ,lesser 1ncluded offense of attempted ,murder The State d1d not obJect as attempted murder .
| requrres a specrﬁc 1ntent to krll and Krlgore and Brewton were shot in the legs Judge Cole
- charged the Jjury on ABHAN as. a lesser 1nc1uded offense of attempted murder: . (R. p 361). -

Appellant ‘was subsequently conv1cted of attempted murder on . both attempted murder

*.

1nd1ctments The Jury found appellant acted w1th both mahce and a spec1ﬁc 1ntent to. k111 (R pp o

L Appellant also requested the court 1nstruct the Jury ‘on the defense of self defense The

' State d1d object and Judge Cole ruled that the elements of self defense had not been met S0 he ’
would not 1nstruct the Jury on sclf defense Appellant has not- appealed that ruhng and 1t is the .

. 1aW Ofthe case (R pp 357 61) S

Appellant also requested an 1nstmct10n on voluntary manslaughter as a lesser 1ncluded

| offense of murder argurng as follows

MR THOMPSON And then on’ the murder [ Just argue that there s
'sufﬁc1ent ev1dence on-the record, based upon “the actions of Mr. Hull reengaging
- the situation, that a manslaughter charge could be — it is proper. It’s just without
'mahce This happened boom, It happened real qulck‘ Agam there’s no malice..
aforethought 1nvolved in that qu1ck tlme per1od that he reproaches that crowd

MR. HUNTER Your Honor we, also obJect to that charge as to the.' '
Voluntary manslaughter under the murder charge Your Honor for that you must :

......



: P
S

show heat of passron and sufﬁc1ent legal provocatron Words alone are notfi:ﬁ ,
 sufficient for legal provocatlon And that’s all we. have here are words .

+ . Sowe’d ask-that that charge not be grven

MR THOMPSON And I'd argue that the testrmony is that there was
physrcal contact between the parties. And that it took place out'there. ‘And that it
. would be the heat of passron based upon the fight - - or the mteractlon of the -
parties at that t1me ,

(R. PP- 361-62).

. ;(
B g

Judge Cole declrned to 1nstruct the Jury on voluntary manslaughter ﬁndmg there was no

sufﬁcrent legal provocatron nor.was there heat of pas51on

THE COURT: Well, even'if the evidence would give rise to a reasonable
inference of heat of passion, there's niot in:my view, evidence to support.a
" sufficient legal provocatlon I’m not certain that there’s any evidence of . ,
' heat of passion. But giving you the beneﬁt of the doubt on that issue, there
- isnot sufﬁc1ent legal provocatlon ‘ : ,

I

‘ Therefore an 1nstruct10n on voluntary manslaughter is not approprlate
- That is, also dechned

. I
’

‘MR THOMPSON Thank youvYour Honor .

R p. 362). ‘.‘ e o

“. Abpellant ’did ‘not 'o:bject\.to the"Oounls 'declii'nin‘g‘ to 'instruct the‘ Jury on 'volun?tary '

. manslaughter Thereafter Judge Cole 1nstructed the j Jury on the law and did: not instruct the j jury

on the lesser 1ncluded offense of voluntary manslaughter At the conclusmn of j Jury 1nstruct10ns

out51de the presence of the Jury, when asked 1f there were any object1ons to the Court.s
. 1nstruct10ns on the law or any addrtlonal 1nstruct10ns | the followrng took place ; .- |

THE COURT Are there any exceptrons taken to the 1nstruct10n or requests for addrtlons -
" to the instruction by the State‘7 ‘ - :

MR HUNTER None from the State Your Honor :

'THE COURT: By the Defendant‘7 S



‘MR. THOMPSON No Your Honor | _' |

(R P. 448)

g

L e

.“J"’Vdi\;er of i'SStte on‘appéal Ll

As shown above, at no tlme d1d appellant object to Judge Cole’s not 1nstruct1ng the jury
on the lesser 1ncluded offense of voluntary manslaughter on the murder 1nd1ctment Appellant
did not object when Judge. Cole declmed to 1nstruct the jury on voluntary manslaughter at the |

charge conference. (R p. 362) Appellant dld not object after’ Judge Cole 1nstructed the Jury on'

o the law (R. p 448) In fact when asked 1f there was any object1on or addltlon to the charge,

appellant stated there was none. (R p 558) By farhng to obJect to the jury charge at any time, |
appellant walved his r1ght to allege error on appeal and/or acqu1esced to Judge Cole s rulrng
‘ See Rule 20(b) SCRCrlmP (“Fallure to object in accordance wrth th1s rule shall const1tute a
waiver of object1on ”) State V. Rros 388 S. C 335 696 S E. 2d 608 (Ct, App 2010)(“Even after

| the trial court spec1f1cally asked 1f there were any obJectlons to the charges glven Rros

responded ‘None By fallmg to contemporaneously obJect to the jury charges Rios has wa1ved ‘

hlS rlght to allege erfor on appeal ”)(cztlng State V. Johnson 363 S. C 53 58 609 . E 2d 520

I

523 (2005)) State v, Prlce 400 S C 110 732 S E2d 652 (Ct App 2012) referenczng Rule
20(b) SCRCrlmP (“[ ]he partles shall be glven the opportunlty to object to the g1v1ng or farlure
"_‘ to give an instruction before the Jury retlres but out -of the hearrng of the Jury Fallure to. obJect

i in accordance with this rule shall const1tute a-waiver of objectlon ”) See also State v. Johnson;,

315S.C. 485, 445 SE. 2d 637 (1994) as explazned in Keaton v. Greenvrlle Hosp Sys 334 S C.

A 488 n. 2 514 S E 2d 570 (l999)(that case s1mply holds that the complete fallure to obJect to a" .

Jury charge prevents review on appeal) Ex parte McMrllan 319 S C 331 461 S E2d 43»“ |

; .(1995)(a party\ cannot acqulesce to an 1ssue at tr1al and then complaln on appeal) But see contra o



Keaton \A «:Greenville.H'osp'» Sys 334 S C 488 514 S.E. 2d 570 (1999)(party need not renew

~objection after jury 1nstruct10n to preserve 1ssue for appeal) State V. Johnson 333 S. C 62 508 '

"'S E.2d 29 (1998)(party need ‘not. obJect after 1nstruct10n if request to charge denled or prlor "

objectlon made explammg holdmg in State-v WthDlC 324 S C. 43 476. S E 2d 683 (1996) in.

face of clear wordlng of Rule 20(b) SCRCrlmP), Prlce supra Huff S dlssentmg

- Lack 0f preservatton of new arguments in support of ]ury charge o

Regardless appellant makes numerous factual arguments on. appeal in support of his.

. I’

: z»c"laim ‘Judge-Cole erred in dechnlng to Ainstruct: the, J‘ury on‘»'voluntary. manslaughter' however,

- ‘these factual arguments were not. made to J udge Cole below therefore they are not preserved for'

appellate rev1ew . State: V. Dunbar 356 S C 138, 587 S E 2d 691 (2003) State V. Prloleau 345

' S C. 404 548 S.E.2d213 (2001)(a party may not argue one ground at tr1al anda dlfferent ground

- on appeal) State V. Benton 338 S C 151 526 S E 2d 228 (2000)(defendant argued one ground "

is support of c1rcumstant1al ev1dence charge at trial and another ground in support of the charge
on appeal; therefore argument on appeal was not preserved for appellate revrew) see also State f
v Frelburge 366 S.C. 125 134 620 S E.2d: 737 741 (2005)(hold1ng argument advanced ‘on

. appeal was S not ra1sed to. and ruled on below and therefore was not. preserved for appellate'

. ‘revxew) State V. chkman 341 S .C. 293 534 S.E.2d 268 (2000) See I’On L L C v Town of‘

n Mt Pleasant 308 S. C 406 422 526 S E. 2d 716 724 (2000)(n0t1ng longstandlng rule that losmg

N

. Respondent would also note that appellant only mentroned phys1cal contact ‘was legal
provocation , w1thout any ‘argument. on the. facts and c1rcumstances that place that contact (if
-.'4be11eved) in context See Gllchr1st V. State; 364 S.C. 173, 178, 612 S.E2d 702, 705
(2005)(“When given the opportumty, “counsel must art1culate a reason for the requested

charge.”). - Further, appellant s argument there was no malice because of' the time period. =

" involved is simply an incorrect statement of the law. As this Court is well aware, mahce need

. only exist at the t1me the fatal blow 18 struck [numerous c1tat10ns om1tted ] .



party must present his issues and arguments to the circuit court and have them ruled-upon before -
'.appellate court Will review those issues and arguments) o

Appellant argues that because the victim had gun primer re51due (GSR) particles on his
' hands this indicates he may have had a weapon therefore voluntary manslaughter should have.
“* been ,cha'rged.l As shown, tl‘ll.S argument was not made to Judge Cole in support of the request
: l’orvoluntary manslaughter‘:' It 'cannot be made for the first tim‘eon 'appeal Dunbar, 3;56 S.C.- :

138 587SE2d 691 Prioleau 345 SC 404 548 SE2d 213 Benton, 338. S.C. 151, 526SE2d '-

. 228 Freiburge 366 S C at 134 620 SE2d at 741 See I On LLC 308 S. C at 422 5264
.S E. 2d 716 724 (2000) Appellant argues that one (l) of the Victims may have had a gun,
because a ﬁred bullet was found in front of Ms Geter ] porch and a fired bullet jacket was found .
“on the porch Again these arguments were not raised to Judge Cole in support oi: an instruction
‘for voluntary manslaughter therefore thley are not preserved for appellate rev1ew and may notj o
be argued for the ﬁrst time on appeal 1d. Appellant also argues on appeal that Kilgore hada
gun because of an alleged statement Kilgore made ina tape recorded interView and asa result he /
» [appellant] should have rec‘e_ived a _voluntary man(slaughter charge, As shown, this 'arg'ument was-
also not raised or.made‘to Judge Cole andis the‘refore'ino;t preserved for.appellate revite'w.i & -
. o Staicdartl ofkeview‘ - o
' - "*(A];pellate) |
In criminal cases. this Court sits to review errors‘of law only and is bound by the trial
court s factual ﬁndings unless they are clearly erroneous State v. Wilson 345 S. C l 5 6 5457

J . . "

'SE. 2d 827, 829 (2001) Thus on reView the appellate court is limited to determming whether

Ty R

7 As will be shown the ei(.pert'testif"i'edﬂthat the victim’ s hands containingGSRwas consistent’
. with his being shot at close. range as described by the eyeWitnesses And Kilgore and Brewton
tested negative for GSR.. (R Pp. 337 47) : C

REvANS



L the tr1al court abused its dlscret1on erson 345 S C at 6 545 S E 2d at 829 An abuse of‘_

| " ,,drscret1on occurs When the trlal court s dec151on 1s unsupported by the ev1dence or controlled by;

| anerror oflaw State v. Garrett 350 S C 613 619 567 S E 2d 523 526 (Ct App 2002)

AT .
v

(Of the Trzal Judge)

et

- The conduct of a cr1m1nal trlal is left largely to the dlscret1on of the trial Judge and this -

’Court w1ll not 1nterfere unless the rrghts of the appellant were prejudlced State \A Brldges 278 -.v

;.;S C. 447 298 S E 2d 212 (1982) Therefore thls Court reviews errors of law only and is, bound B

. by the tnal court S factual determrnatlons unless they are clearly erroneous State V. Baccus 367 )

S .C. 4l 625 S. E 2d 2167 (2006) A tr1al court s dec151on regardmg Jury charges w1ll not be_
reversed where the charges as, a Whole properly charged the law to be appl1ed State v. Ry
375 S.C. 119, 651 S. E. 2d 321 (2007) If the 1nstruct10ns glven to the Jury afford the proper test ‘

| _for deterrn1n1ng the 1ssues the fa1lure to- g1ve one- s1de s requested 1nstruct1ons is not prejudlclal

“_State \A Hughey, 339 S C 439 529 S E 2d 721 (2000)
- Jury Charges L
“The law to be charged must be determmed from the ev1dence presented at tr1al » State -

V Cole 338 SC 97, lOl 525 SEZd 511 512 (2000), Statev Goodson 312 SC 278 440' '

S.E. 2d 370 91994) State V. Lee 298 S C 362 380 S E. 2d 834 (1989) “An appellate court w1ll K

not reverse the tr1al Judge s dec151on regardlng a Jury charge absent an abuse of dlscretlon ” State h

o V. Mattlson 388 S.C. 469 479 697 S E2d 578 584 (2010) “To warrant reversal atnal Judge s

7" refusal to. glve a requested Jury charge must be both €rToneous. and preJud1c1al to the defendant ”

IMattlson 388 S. C at 479 697 S E 2d at 583 State V. Games 380 S C 23, 31 667 S E. 2d- 728 '

: ‘732 (2008) State V. Huckabee 388 S C 232 694 S E2d 781 (Ct App 2010) cert denzed See“r,. _

Sm1th V. Wlnnlngham 252 S C 464 166 S E 2d 825 (1969)

Ty
e e
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. If there is any ev1dence to warrant a Jury 1nstruct10n a tr1al court must upon request glve -

' ithe 1nstruct10n State v. Smlth 391 S C 408 706 S. E2d 12 (2011) The refusal to grant a

’requested Jury charge that states a sound prrnc1ple of law appl1cable to the case at hand .
' /

_ const1tutes an error of law State v. Bryant 391 S.C. 225 705 S E2d 465 (Ct App 2011) A S

-

: trral court commlts error when it farls to g1ve a requested charge on an 1ssue rarsed by the,

' evrdence presented Lee 298 S C 362 380 S E 2d 834 The court has a duty to charge the jury ., .

' as to the law applrcable to, the facts brought out in the testrmony State V. West 138 S. C 421 .
136 S E. 736 (1927) A trral Judge is bound to lay before the Jury the prlncrples of law as’ are‘

applrcable to the case as made by the ev1dence State \A Blackstone 157 S C. 278, 154 S E 161

(1930) State V. Faulkner 151 SC 38 149 SE 108 (1929) State V. Dodson 16 SC 453~

(1 881) The purpose of Jury 1nstruct10ns are to enhghten the _]ury and to a1d them in arrlvrng at a'

_ correct verdlct State V. Hewrtt 205 S C 207 3L S. E 2d 257 259 (1944)

When revrewmg a Jury charge for alleged €ITor, the charge must be con51dered as a whole '-

" in lrght of the evrdence and issues presented at trral State V. Huckabee 388 S. C. 232 694 S.E. 2d |

781 (Ct. App. 2010) Davesv Clearv 355 sc 216 224 584 SE2d 423, 427 (Ct App 2003).

A Judge S charge toa Jury is sufﬁc1ent 1f as a whole 1t is substantrally correct and covers the law

, apphcable to the case State v Burton 302 S. C 494 397 S.E. 2d 90 (1990) State V. Jackson, | ,- '

~297 S C 523 377 S. E 2d 570 (1989) State V. Rabon 175 S C 459 272 S. E 2d 634 (1980) A;‘

Jury charge whlch 1s substantrally correct and covers the law does not requlre reversal State v .

I Foust 1325 S C 12, 479 SEZd 50 (1996) State V. Hoffman 312 S C. 386 440 S. E2d 869‘
. S(1994) | ’ : ,
| '.LesSer-iHCIuded' offenses | - R

P

" . The trial court is.required to charge'a'jury on a lesser included,offense"if there is evidence



from which it could be 1nferred that the defendant comm1tted the lesser rather than the greater ;

offense. State V. Drafts 288 S C 30 340 S E 2d 784 (1986) Dempsev V. State 363 S. C 365 |

e 610 S E 2d 812 (2005) To warrant the court in e11m1nat1ng the offense of manslaughter 1t’ ’

- should Very clearly appear that there is, no ev1dence whatsoever tendmg to reduce the cr1me fromi
’ ) . N

murder to manslaughter State \A P1ttman 373 S C. 527 572 647 S. E. 2d 144 168 (2007) See

o State v. Byrd 323 S. C 319 322 474 S E 2d 430 432 (l996)(hold1ng that where death is caused-_ v:
‘ by the use of a. deadly weapon words alone however opprobrlous are not sufﬁc1ent to constltute |
- a legal provocatlon but words accompanled by hostlle acts may, accordlng to the '01rcumstances
' 'reduce a charge from murder o voluntary manslaughter) Plttman 373 S C at 573 647 S E 2d at' :
7168 (recognlztng that both heat of - pas51on and sufﬁcrent legal provocatlon must be: present at the
".'tlme of the kllhng) When determlnmg whether the ev1dence requlres a charge on voluntary‘('
manslaughter the court must : v1ew the evldence in the llght most favorable to the defendant ..
State v. N11es 412 S. C 515 772 S. E 2d 877 (2015) Prttman 373 at 572 73, 647 S E 2d at 168 13'
To receive a voluntary manslaughter charge there must bc ev1dence of sufﬁcrent legal )
provocatlon and sudden heat of pass1on Nlles 412S.C. at 522, 772 S.E.2d at 880 State v. Cole, |
338 S. C 97 101 525 S E. 2d 511 513 (2000) ' “The tr1al court may and should refuse to charge

on g lesser 1ncluded offense where there is no evrdence that the defendant commltted the lesser

. than the greater offense ” N11es 412 S: C. at 524, 772 S E 2d at 881 quotmg State v, Smlth 315 ’

'S.C. 547 549 446 S. E 2d 411 412 13 &(1994) “Declmmg to charge the lesser 1nc1uded offense

s warranted when it ¢ very clearly appear[ ] that . no ev1dence whatsoever [ex1sts] tendmg to'

& The fact that the defendant offered a drfferent defense at tr1al such as a11b1 does not affect the..-

' analys1s of whether the defendant was entitled to an instruction on a lesser included offense such .
as voluntary manslaughter as the defendant is entltled to’ the beneﬁt of all 1nferences from the
evidence. State v. Knoten, 347 S. C 296, 555 S E2d 391 (2001) Therefore in conductzng the

_analysis of whether. appellant. was -entitled- to an instruction -on voluntary manslaughter .
Respondent has not con51dered the fact appellant s defense:at tr1al ‘was alibi. -' :




R

C

reduce the crime from murder to manslaughter State v Glbson 390 S. C 347 355 56 701

"SEZd 766 770- 71 (Ct App 2010) quotzng ‘State v, Bravbov 387 SIC: 174 179 691 SE2d _‘ =

. 482 485 (Ct App 2010) Cole 338 SICaf 101 525 SE2dat513
The Mertts ’:
RERN S " Judge Cq'lze:dicfj'ﬁorVQbuse hzis'discr,etioni.
.”Appellant argueshrsm}urder and ;_coi’responding f-?weapon..COnviction and ;li-fe"-‘;sentence» Co

sho"uldn ‘be reversed'\b_e"caus'e He alleges ﬂ _‘he;-',was' entitléd} t0" an instruction on_ voluntary |

~ rharslaughter. Appellantis'uvvrong: State vf_"s*tam‘etsf’,,'38‘8.s.°c. 590, 698 S'.E;.Z.d 604 (‘20;1'0).' =

As prev1ously stated “The trral court must determme the law to- be charged based on the- ‘

vevrdence at trral ” State V. Smrth 363 S C 111 609 S E2d 528 (2005) State v. Crosbv 355

/8. C 47 51 584 S E 2d llO 112 (2003) A “When the record contalns no, ev1dence to support 1t a.

- ‘voluntary manslaughter Jury charge should not be glven Smlth 363 S C at 115 609 S E 2d at "

- '530 referencmg State v Coolev, 342 S C 63 67 68 536 S E. 2d 666 668 69 (2000)

In determmmg whether the evrdence requlres a. charge of voluntary manslaughter the "
Court vrews the facts 1n the lrght most favorable to the defendant State v. Byrd 323 S .C. 319
321 474 8. E 2d 430 431 ( 1996) “However an 1nstruct10n should not be g1ven unless ]ustrﬁed '

by the ev1dence 7. State V. Moultrre 273 S C 532 534 257 8. E 2d 730 731 (1979) “IfaJury

1nstruct10n is provrded 1o the jury: that does not ﬁt the facts of the case; 1t may confuse the j Jury

State \'4 Blurton 352 S C 203, 208 573 S E 2d 802 804 (2002) ThlS Court w1ll not reverse the

trlal court ] ruhng regardrng Jury 1nstruct10ns unless the tr1al court abused its dlscretron State V.

Wllhams 367 S.C. 192 195 624 S E. 2d 443 445 (Ct App 2005)

Sl



In State v. Cole 338 S C 97 525 S E 2d 511 (2000) the Supreme Court prov1ded the )

: followrng deﬁnltlon of Voluntary manslaughter :

’ Voluntary manslaughter is the unlawful k1111ng of a human bemg in".
... sudden heat of passion upon sufficient legal provocatron Heatof - = -
 passion alone will ‘not suffice 16 reduce - murder- to. voluntaryf IR
. - manslaughter. Both heat .of ‘passion and . sufficient. legal: "
K provocatlon must be present at the t1me of the krllmg

’ .Col"e'; 3,58"S;C at’ 101 525 S. E 2d at 513 (1ntemal c1tat10ns omltted)

The sudden heat of pas51on upon sufﬁc1ent legal provocatronﬁ .-
0 which' mitigates a felomous killing to manslaughter ‘While itneed * * - -
. ..not-dethrone reason ent1rely, or shut out-knowledge and volition,
- must be such as would naturally d1sturb the sway of reason, and-
render the mind of an ordinary-petson 1ncapable of cool reflection, -
* and produce what, accordlng to' huian experience, may be called -
an: uncontrollable 1mpulse to do v1olence o

’C le, 338 S.C. at 101-02, 525 SE2d at 513 (quotmg Statev Byrd 323 S.C. 319 474 SE2d

430 (1996) See also State v. Starnes 388 s c 590 698 SE. 2d 604 (2010)

e
o
Cok

'“Mere words no matter how opprobrrous are 1nsuff101ent to constltute adequate legal

N,

provocat1on when death 1s caused by the use of a deadly weapon ? State V. Rogers 320 S. C 520 .

» -;525 466 SE2d 360 362 (1996) Further merely d1splay1ng a w1111ngness to ﬁghtl

L

- unaccompanled by any overt threatenrng act toward a defendant does not constltute sufﬁcrent

legal provocatlon See State V. Johnson 324 S E: 38 40 41 476 S E 2d 681 682 (l996)(hold1ng .

kthe trial properly refused to charge voluntary manslaughter desp1te testlmony that 1nd1v1duals
:approached the defendant as they were- “trash talkrng and that one of the 1nd1v1duals removed'
hlS hat and “stepped out a lrttle b1t ? demonstratmg a wrlllngness to ﬁght because there was 1no

. ev1dence that anyone made an overt threatenmg act toward the defendant)

% .

“Moreover the exermse of a legal rrght no matter how offenswe to another 1s never.in

' 1'law deemed provocatlon sufﬁcrent to Just1fy or. mltlgate an act of v1olence’” State v Holland



: .‘385 S. C 159 682 S E 2d 898 (2009) quotzng State V. Ivey 325 S. C 137 142, 481 S. E2d 125 :

127 (1997) “A v1ct1m s attempts to re51st or defend hrmself from a crime, cannot satrsfy the
sufﬁcrent legal provocatlon element of voluntary manslaughter ” State v.’Shuler, 344 S C 604 ,

632, 545 S.E. 2d 805 819 (2001) Nor does a thrrd party s physrcal attempts to stop a defendant ‘

from commlttlng an assault constltute sufﬁcrent legal provocatlon to reduce murder to a

‘manslaughter Holland 385 S C at 168 79 682 S E 2d at 902 - (3”l party s attempt to protect_‘,:

- v1ct1m of assault by physwally try1ng to stop defendant from commrttmg assault could ‘not

constltute legal provocatron as 3 party was actmg lawfully) referenczng Ivey 325 S.C. at 142, .
48ISE2dat127 L |
And, engaging 1n a physical Strug"g'le wi’th‘someone ‘who instituted a physlcal a'ssault'zor a. -

threatened physrcal assault w1ll not constltute sufﬁcrent legal provocatlon to reduce murder to-

voluntary manslaughter Holland 385 S C. at 169 682 S E2d at 903 (v1ct1m 5 struggle or :1
wrestlmg w1th assa1lant d1d not constltute sufﬁc1ent legal provocatlon reducmg murder to
‘ 'voluntary manslaughter as the v1ct1m was actlng lawfully in resrstrng and defendmg hlmself from‘ .

defendant s aggressron) quotzng y 325 S C at 142 481 S E2d at 127 (“The exercrse of a

3 v

legal rrght no matter how offenswe to another 1s never in law deemed a provocatlon suffrcrent'

to Justlfy or mltrgate an act of v1olence ”) and Shuler 344 S.C. at 632 545 S. E. 2d at 819 (“A

- victim’s attempts to re51st or defend hlmself from a cr1me ‘cannot satrsfy the sufflcrent legal, o

o "provocatron element of voluntary manslaughter ”) and referencmg State V. Tvson 283 S. C 375

379, 323 S E2d 770 772 (1984)(hold1ng the tr1al court properly refused to charge the j Jury on
voluntary manslaughter because ev1dence of a struggle as the v1ct1m re51sted a-crime’ showed the

Victim was defendmg hrmsclf),. S

: “W'he'thge_r' or. not ‘the.ifacts :constitute_~a sudden Ahea‘t of passion is an appropriate question



h  for the court.”” N11es supra State V. Hemandez 386 S C 665 662 690 S E. 2d 582 586 (Ct

) App 2010)(crtatron omltted) “In determrnrng whether an act whrch caused death was’ 1mpelled: o
by heat of passron or by malrce all the surroundmg crrcumstances and- condrtlons are to be taken -

) .into’ con51deratron 1nclud1ng Upreylou‘s relatrons and condrtrons conn‘e.cted‘ w1th the tragedy, as
: "lwell as those ex1st1ng at the trme of the krlhng ? P1ttman 373 S C at 575 647 S. E 2d at 169

(c1tat10n omrtted))

Appellant called no w1tnesses at trlal who were present when the crrmes were committed.
Appellant d1d not call Clark or Pee Wee or any of the other gang of armed perpetrators

) Appellant drd not call any frlends or- relatrves of the deceased v1ct1m such as “Red” or “BooBee
-as w1tnesses. Appellant'drd:‘not testrfyat ’trral. SRR

The State called the’ only eyew1tnesses at tr1a1 The State called Krlgore Brewton and ,

1

Angela Geter [Anrtra Geter d1d not actually wrtness the murder havmg gone in. the house to call- ‘

- polrce after tellrng the gang of armed men. to leave ] None of these w1tnesses provrded evrdence

of . sufﬁcrent legal provocatron or heat of passron to Justlfy an 1nstructron on voluntary

manslaUghter. Starnes,388¢S;C:'59Q, 698 S‘.A'E‘.2d 6_04. -

Angela (leter testlﬁed she ‘saw two (2) men walklng down Howard Street and they,_‘ij
“called out” Kllgore The two (2) men kept walkrng, and a few mlnutes later the two (2) men'_ .
' retumed w1th three (3) addrtronal men wrth them They came rnto the end of her srster s
| drrveway and “called out” Kllgore agarn Krlgore approached the gang of men Krlgore and the

' men were argulng Then Brewton got mvolved 1n the drscusswn Then the v1ct1m came out of B

«the house and he went out and confronted the gang of men. . Angela Geter could hear words :



be1ng exchanged and then someone shot the deceased v1ct1m kllllng h1m She saw the deceased
_v1ct1m fall after he was shot (R pp 80 87) Thls ev1dence does not support heat of passron or‘-;

'sufﬁc1ent legal provocat1on Starnes supra

: Anitra Geter baSi‘cally te'stlﬁed .to the .same ‘thing except she did.nOt 'Witness the actual‘ kl "

shootmg of the v1ct1m as she had gone to call pol1ce after she told the gang of men to leave the‘:j;‘:-f

i ‘end of Her drrveway The record shows by the t1me she got 911 on the phone the Vlctlm had“ |

been shot and SO had Kllgore and Brewton (R pp 101 06 State S. Ex 52 [911 call]) This '

ev1dence does not support heat of passron or sufﬁcrent legal provocatlon Stames

Krlgore test1ﬁed he and h1s fr1ends/relat1yes 1nclud1ng the Vlct1m were unarmed Hei_ :
| test1ﬁed he got 1nto'an altercat1on outs1de the llouor house with Clark and Pee Wee; but ‘appellant"., -
was not there Then later, .at Geter s home he was 51tt1ng in Brewton s car when he lookedt “
‘ beh1nd the car and saw the gang of men surroundrng them. He got out and Clark was w1th four |

'(4) other men 1nclud1ng appellant who was v1srb1y armed w1th a prstol 4 Another man wrth;, ¥

R

3 Clark and appellant was also v1srbly armed wrth a p1stol Clark 1mmed1ately began talkmg about .

" the earl1er altercat1on outsrde the hquor house Kllgore thought Clark wanted to ﬁght h1m untll

appellant stated w1th a gun in. hlS hand 1t ‘was not gomg to happen hke that Kllgore ’.

o ‘1mmed1ate1y began backmg up try1ng to get to Brewton s car Brewton approached the gang of -

armed men and attempted to calm them down The v1ct1m then came out of Geter 'S home and N

saw his relat1ves surrounded by the armed gang of men and confronted them He. told Clark he :

“~

was not afra1d of the1r guns and he d1dn t care about the1r guns “F ya ll’s guns Appellant thenj

grarsed hlS gun and shot the v1ct1m 1n the face k1111ng h1m Appellant then tumed h1s gun on

0

. ';K1lgore and Brewton and started shootmg at them They ran. At least one (1) other member of

r'appellant s gang began shootmg at Kllgore and Brewton too. Krlgore and Brewton were_

,.“_-253




/
Y

wounded The gang of armed men then ﬁred another round of shots’ at Krlgore and Brewton or
Geter s house (R pp- 107 152) Thls ev1dence does not support heat of passmn or sufﬁc1ent

legal provocatron, Starnes.‘ -

Fmally, Brewton-testrﬁed to: leavmg the l1quor housekand parkmg‘\hls car in Geter s
‘ drlveway He testlﬁed he was talklng to Angela and An1tra Geter on the1r front porch when he
heard a commotion behlnd h1m He turned around and a group of. armed men had Kllgore :
surrounded at the end of Geter s dr1veway He approached the men and tr1ed‘tolcalm the -
N srtuatron down' and thoughtv; hev had_done_‘ so.. :Theu.,v1ct1m came out,-ofvthe house as thls was .all -
occurring and saw the m'erdij w1th /th‘e guns, surr;ounding'hi‘s'cousins _at the end,of his girlfriend’s
| sister’s driveway.. The v1ct1m came‘tothe defehse' of his cousins ard confronted the men at the
- end of the dr1veway The v1ct1m was: unarmed and told the men/he was not afrald of’ the1r guns
whlch the gang of men were v1s1bly dlsplaylng. ‘Appe‘llant .and the V1ct1ml)umped lnto each -
other several tlmes The v1ct1m then sa1d I am gomg to go get my gun too At that “point,
appellant ra1sed his ﬁrearm and“\shot the V1ct1m in the face klllmg him. Appellant then turned hlS
» gunon Brewton and Kilgore and 'started shooting at_thern. At least, o_ne of appellant S gang. .
‘ _members maybe more also began shootmg at Brewton and Krlgore The record shows one ”of.
;appellant ] gang fired at least s1xteen (16) shots at the- surv1v1ng victims and Ms. Geter s house
o The gang of armed men then ﬁred another round of shots at the surv1v1ng v1ct1ms as thﬂey were‘

_ leavmg the area (R pp 273 307) Th1s testlmony does not support a charge on voluntary

manslaughter Starnes

“The requirement that this' Court view:the' evi'de'ncerin’the' light mOst fayorable to the ..
defendant does not allow thls Court. to throw out all reason from its analys1s or to- 1gnore B

“overwhelming clear eyld_ence ofa defendant’ “m1551on of Vlolence ” Holland 385 S. C at 170,

26
®
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-confuse the jury.”): lYEY
(holdlng that' wherg" 0. ‘ac

U7 Welfind no-- abuse of, dlscretlon.

: Blurton 352 S C..at 208,.573 S;E"Zd at’ 804 (“If ajury’ instruction:*
s prov1ded to the jury’ that does not. ﬁt the facts of the case, it.may

tions- by the ‘v1ct1m constltute legalf :

i provocatlon a charge on:

g "Therefore the tr1a1 court properly;dechned to g1ve thrs charge Seer B

_325 SC at’ 142; 481 SE2d at 127,

luntary manslaughter is not requlred)
'Therefore we ‘are¢” unable to -

_ A “f_reverse on thls ground See xerhams 367 S C. at 195, 624 S E: 2d_;‘\. J‘_’f e Al
"vat 445 (holdlng ‘that thls Court will:not reverse a ruhng on a Jury*{; RTINS ’

N t}1nstructlon unless:the trlal court abused 1ts dlscretlon)




‘ the armed men, confronted them and told them he was not afrard of therr guns and he was gomg B
to go and get hlS own gun Appellant who had come to the cr1me scene armed w1th a loadedx o

'ﬁrearm then shot and krlled the v1ct1m Appellant then turned and ﬁred on the survrvmg .

‘4"v1ct1ms Appellant ﬁred at least Six- (6) shots at the vrctlm and h1s fr1ends/relat1ves w1th hrs 45:'- e

alrber prstol Co perpetrators w1th appellant also ﬁred on the surv1v1ng v1ct1ms at least twenty .
(20) tlmes possrbly twenty one’ (21) t1mes Even v1ew1ng the ev1dence in the llght most'
- ,favorable to. the appellant thls case 1s not one of voluntary manslaughter State V. Nlles 412{'

': S C. 515 n. ll 772 S.E. 2d 877 (2015) State V Shuler 344 S.C. 605 545 S E: 2d 805 (2001)(“A

- ~"v1ct1m S attempts to resrst or defend hlmself from a crime cannot satlsfy the sufﬁc1ent legal =

'7: /} . S <

1 provocat1on element of voluntary manslaughter ”) State v Knoten 347 S. C 296, 314 555""'""

o SEZd 391 400 (2001)(Burnett J dlssentmg) There was no, sufﬁc1ent legal provocatlon | -.", .

Judge Cole d1d not abuse h1s drscretlon in ﬁndmg there was no' heat of pass1on “Whether =

,or not the facts constltute a sudden heat of passron 1s an approprlate questron for the court o

: Nlles supra Hemandez 386 S C at 662 690 S E 2d at 586 (c1tat1on omltted) P1ttman 373 S C |
| at 575, 647 S E. 2d at’ 169 (“In determmmg whether an act Wl'llCh caused death was 1mpelled by:
_heat of passion or by mahce all the surroundlng crrcumstances and cond1t1ons are to be taken
. into cons1derat10n 1nclud1ng prev1ous relat1ons and condltlons connected w1th the tragedy, as.'
' well as those ex1st1ng at the t1me of the klllmg (cltat1on omrtted)) |
y The appellant s. dec1s1on to co‘mewto Howard Street and walk to, the cr1rne scene arrned"-
. ~w1th a loaded deadly weapon. alongnwnh a group of armedmen' dlscounts any cla1m that'_‘ _
_ .appellant in any way acted in a sudden heat of pass1onl Rather appellant clearly planned for the
‘ poss1b111ty he m1ght have to d1scharge h1s weapon to accomplrsh hlS purpose there on Howard

f

Street 50 d1d hlS co- perpetrators and appellant d1d i fact l(lll the V1ct1m And appellant and‘

“‘ 28 wr



" his co defendants shot at two (2) of the vrctlm s fr1ends/relat1ves 1nclud1ng K1lgore the person
. Clark was. angry with over the earher altercatlon Both Kllgore and Brewton were wounded
| These sallent facts cannot be 1gnored Nlles 412 S C at 523 24 772 S E 2d at 881 referencmg
,Plttrnan 373 S.C. at 575 647 S E 2d at 169 (“In determlmng whether an act which caused death -

waslmpelled b;.heat of passron lor by malrce all the surroundlng cncumstances and condltlons;

: are to be taken 1nto cons1derat10n 1nclud1ng prleV1ous,relatlo”ns and condmons connected wrth the .
-.'tragedy, as well as those ex1st1ng at the tlrne of the krllrng r(01tatroﬂnﬂ omltted)) ln other words :
there was nothrng sudden about appellant slor h1s co- defendants demsron to shoot at‘the vlctlms

Appellant’s new argurnents ih ‘fa:vor 'of ’:voluntary rnanslaughter have no rnerit ‘-"either.
Appellant argues there ‘was ev1dence of more. than two 2) gunsvbelng ﬁred at the sceng and , _'
' therefore one (l) of" the v1ct1rns must have had a gun Appellant argues thrs ent1tles h1m to a .
voluntary manslaughter charge As d1scussed multlple 9mm and 45 auto shell casrngs were |,
: _'found at the scene and down Howard Street toward Spartanburg, one (1) fired. bullet Jacket that

- was con51stent with .a 9mm was’ found onrMs.. Gete’r S front porch‘*and- another bullet was found

in. front’ of the front porch However thrs does not estabhsh or prove the victim or- any of h1s'-
_. frlends/relatlves were arrned It establrshes at.least ‘a second arrned man with appellant as
de‘scrlbed, bythe eyewrtnesses, ﬁred"on the "ﬂ‘eelng VlCtlHtS and- in the drrectl_on of Ms. Geter s
| ,horn'e-' The‘ bullet jacket foundlonjthe ‘front porch‘ near whe.re the h—ouse-was.struck by a}bu'llet-
" was con51stent w1th a 9rnm wh1ch was ﬁred by one (l) of appellant s co- perpetrators 'l“wenty |
‘(20)' 9mm shell ﬁred shell casmgs ‘were found in Howard Street from in front of the end of the

: drlveway of 1066 Howard Street and down Howard Street toward downtown Spartanburg (See '

State’s Ex 57 Crime Scene Dragrarn) The physrcal ev1dence also estabhshes someone else 1n. _'

A



Fal

locatlon th1s ﬁred bullet 1s

o ev1denCe does not support‘ an 1nSt‘

the gang of men with appellant also ﬁred in the d1rect1on of Ms Geter s res1dence The other
. ool B

bullet, consistent w1th a.10 mm or 40 calrber weapon was found in front of the front porch of

Ms. Geter’s resrdence (State s Ex 57) Thrs bullet could have come from one: (1) of the other =

gang of men with appellant or was s1mply unrelated to the cr1me Krlgore and Brewton test1ﬁed‘ o

' two (2) of appellant ] gang of men Were vrs1bly arrned one (l) of whom was appellant but they '

' 'could not tell .if any of the other men 1nclud1ng Clark were armed or not Because of» 1ts: ‘

").
g

'7consrstent w1th comrng from the vrctrm or any of hrs,"

: frrends/relatrves It is consrstent w1th comlng from someone standmg at the end of the dr1veway

ﬁrlng toward Ms Geter s house Addltlonally, the eyewrtness ‘who w1tnessed the armed men

1.

fleerng and firing back at Ms Geter s, ‘horie testrﬁed two (2) mien were ﬁrmg back at Geter s

house Only four (4) 9mm shell casrngs were found in thrs area No 45 cal1ber ‘shell casrngs

e L“

~“were found in thrs area Appellant was carrymg a 45 calrber p1stol Another type of weaponA -

~ could have been ﬁred here toward the V1ct1ms and Geter s res1dence Furthermore all of the 45 )

s .

calrber shell casrngs found at the crlme scene came from the same gun and all of the 45 calrber '

_ bullets came from the same gun 1nclud1ng the bullet from the deceased v1ct1m s splne Thls »

: " X/l‘ 'A. . N PO J

,on on voluntary manslaughter State v Starnes supra |

Appellant also argues one (l) w1tness/vrct1m [K1lgore] stated 1n hlS recorded statement to -
pohce that he ﬁred the - frrst shot therefore he had a gun g1v1ng Trise" to sufﬁcrent legal -

provocatron and heat of pass1on Th1s wrtness testlﬁed at tr1al and den1ed telhng polrce that he

fired or- shot a gun (R pp 135 39) The wrtness test1ﬁed that 1f you wrll lrsten to the recorded . |
statement you w1ll hear h1m say he was 1n shock” not that he shot a gun (R pp 135 39) The o
: detectrve who took the recorded statement also testrﬁed and also denled the w1tness [Kllgore]

- said that he shot ﬁrst (R pp 205 06) The detectrve testrﬁed K1lgore stated he was 1n shock” o




S

,after w1tness1ng hlS cousm the v1ct1m murdered by appellant (R pp 205 06) The tape

recorded 1nterv1ew of Kllgore was played to the Jury Respondent has rev1ewed the tape

L & ,"s:h

recorded 1nterv1ew of Krlgore several tlmes and submlts Krlgore does not say that he shot ﬁrst
' ;but that-?h"e Was ‘in shock” at ﬁrst when hlS cousrn was shot in’ the face by appellant' -

(Defendant s Ex l Recorded Statement of James Kllgore) Respondent 1nV1tes thls Court to-
review the same. Contrary to appellant s argument th1s ev1dence does not support a charge of

‘voluntary“rnanslaughterp Starn_es,;supna.).,;;; o

o

residue. partrcles on l’llS hands that th1s is, ev1dence the deceased may have ﬁred a weapon

._4‘- .
~& . . -

"thereby entrtllng h1m toa Voluntary manslaughter charge However the SLED expert testlﬁed

Appellant also argues' thatfbecaus‘e}the deceased,(victim;teSted positive for.;gun primer L |

- .the victim test1ng posrt1ve for gun prlmer re51due partlcles was cons1stent w1th the v1ct1m hav1ng L

been shot at close range as testrﬁed to by the eyew1tnesses (R pp 337 47) In’ fact the expert
testlﬁed e1ghty percent (80%) of v1ct1ms have gun pr1mer re51due on the1r hands from bemg shot
The expert also testrﬁed that Brewton and Krlgore were negat1ve for gun prlmer re51due (R pp ‘ﬁ_

337 47) "All eyew1tnesses testlﬁed the deceased V1ct1m d1d not have a gun and in fact stated he ; ’

L2 ',
WOE,

 was. gomg to go get hlS gun when he was shot Th1s ev1dence does not support a charge of

voluntary manslaughter Starnes supra e

Appellant also 01tes several cases argulng they support his argument that he was ent1t1ed '
to a voluntary manslaughter charge However as the appellant in Stames supra appellant here o
ftakes our case law and turns pr1mar11y fact drlven hold1ngs Wthh do not conta1n the same facts o

. as those 1n the present case 1nto broad statements of law See Starnes 388 S C at 597 698

.»\ -9

- S E 2d 608 09 (“leen appellant s argument Wl’llCh takes our case law and turns prlmarlly fact,

-dr1ven holdmgs 1nto broad statements of law we take th1s opportun1ty to clarlfy the law i

o, A -



‘regardlng. how a defendant s' fear regardmg an ’attack or-a- threatenrng act relates to voluntary‘
manslaughter”) None of those cases c1ted by appellant 1nvolve a defendant belng called to. come _
’. to the scene w1th a loaded ﬁrearm to retalrate'agamst an 1nd1v1dual for a much earher altercation.
None of those cases 1nvolve a gang of- armed men walkrng‘ up a dark street surroundlng the -
vrctrms in a place where they had a rlght to be the dr1veway ofa relatrve and friend. None of
: those cases 1nvolve a gang of men. ﬁrmg multlple shots at mu1t1ple v1ct1ms k1111ng one (1. and |

%woundmg two (2) others. As a result those cases are s1mply not controllmg on these facts Id

As shown Judge Cole d1d not abuse hrs d1scretron in dechmng to charge the Jury on.
voluntary manslaughter Glbson 390 S C at 355 56 701 S E2d at 770 71 (Dechnmg to charge '
the lesser 1nc1uded offense is warranted when 1t-'very clearly appears that no ev1dence_: :

-»whatsoever [ex1sts] tendlng to reduce the crlme from murder to manslaughter) There was.

; I ; . . / ey

" nelther sufﬁcrent legal provocatlon nor sudden heat of passron as defined and recognlzed in the’ |

law Stames 388 S.C. 590 698 S E. 2d 604. What the ev1dence at trial showed was appellant
.came to the scene armed with: a loaded handgun and: Jomed a gang of armed men bent on‘ '
retahatmg for an earher affront to Clark appellant’s “boss. . Appellant and his gang of _
assomates ultlmately carrred out that retahatron by murderrng the victim in his g1rlfr1end’
srster s drrveway and woundrng two (2) of h1s frlends mcludrng the one (l) who commrtted the .
affront to appellant’s cohort and “boss ”? Clark Appellant S conv1ct10n and sentence for murder
: must"be afflrrned.

'- 'Igl'arr:n"less Error B

‘ Even assummg arguendo appellant was somehow entltled toa voluntary manslaughter‘ o

1nstruct10n he now alleges he should have rece1ved the fa1lure to do so was harmless under the

, tpartlcular facts of thls case. See State V. Mlddleton 407 S.C.3 12 755 S.E.2d 432 (2014)(ﬁnd1ng

'32:



harmless error analys1s is approprrate for the fa11ure to‘charge a lesser 1ncluded offense) S_tate_\_/_ |
| "Battle 408 S. c 109 757 SE 2d 737 (Ct App 2014)(same) £ The fa11ure to grve the spec1f1c :
charge now argued was harmless where the evrdence and all reasonable 1nferences shows
appellant was called to come. to crlme scene and came to‘the crlme scene w1th a loaded frrearm to 1 E
' commrt an act of v1olence wrth a group of armed men in retahatlon for what occurred out51de

. another locatron the: quuor house State v Brvant 369 S.C. 511 633 SE2d 152 (2006)

“When con51der1ng whether an error w1th respect to a Jury 1nstruct1on was harmless we must'z-
"deterrnlne beyond a reasonable doubt that the error complalned of d1d not contrrbute to the -

i verdrct ” Mrddleton supra quotzng State v Kerr 330 S C. 132 144- 45 498 S E 2d 212 218‘-

‘ '(Ct App 1998‘) | “In makrng a harmless error analysrs our 1nqu1ry is not what the verdict would.

' .have 'been had the Jury been grven the ‘c.orrect charge but whether the .erroneous charge';-- ’
contrlbuted to the-verdlct rendered ? Id cztatzon omztted ‘“Thus whether or not the error wash
‘harmless rs a fact 1ntensrve 1nqu1rv a2 ‘Id ” A fact 1ntens1ve 1nqu1rv shows Judge Cole s not N
chargrng voluntary manslaughter d1d not contrrbut(e to the verdlct '

Appellant s defense at tr1a1 was that he was not the perpetrator of the crimes. 2

I
¢

‘ Appellant s defense was. that he was at home at the tlme of the crlmes and could not have

commrtted the offenses Appellant s defense ‘was that he d1d not even have possessmn of the cell :

¥ Our appellate courts “have prev1ously held ‘the refusal o charge the Jury w1th a requested .
instruction is subject to harmless error analysis. - State- v. Lee- Grrgg, 374 S.C..388, 649 S.E.2d 41
- (Ct. App. 2007), aﬁ‘rmed 387 S.C. 310 (2010); State v. Jeffries, 316 S.C. 13,21, 446 S.E.2d 427,

431 (1994)(harmless error analysrs is approprrate where the error complained of is a “trial error”

rather than a “structural defect” in the trial’ mechanrsm itself). See also Lee Grlgg T oal CJ .
concurring. Contra State v nght 278 S.C. 641 664 S. E 2d 465 (2008) - T
2 As previously noted, the fact’ that appellant asserted -an alibi defense at trial is 1rrelevant in. the o
legal analysis ¢ of whether he was entitled.to a jury instruction on voluntary manslaughter Knoten,

. supra,; howeyver, it is certarnly relevant in, determ1n1ng whether the failure to instruct on the lesser
included offense was harmless beyond a reasonable: doubt ‘See-Middleton, 407 S.C. 312,755
S. E2d 432, Battle 408 S C. 109 757 S. E2d 737, Kerr 330 S.C. at 144- 45, 498 S. E 2d at218 )




'.x","

' phone at the time of the calls from Clark therefore he could not have been called to come to the o
J/ rﬁ‘}i, B . N

i

scene with a, loaded ﬁrearm Appellant s defense was that he was a scapegoat for the murder of -
the victim. Appellant S defense was that he was 1ncorrectly 1dent1ﬁed by Kllgore and Brewton o
the only two (2) eyew1tnesses . L L

However the ev1dence at tr1al showed appellant came to: the scene armed w1th a deadly g

weapon, a 45 cahber p1stol The ev1dence [cell phone records] showed appellant came to- the

oo ,f

scene at the behest and request of Clark after Clark was shoved or pushed out51de the quuor
house by K1lgore The evrdence at trial. showed not only that appellant came to the scene armed E
V'but also at least four (4) other men at least one (1) of whom was also armed w1th a: deadly .
weapon a 9 mm p1stol The ev1dence showed appellant Clark and at least three (3) men then -
walked up Howard Street and surrounded the vrctlm s frlends/relatlves 1nclud1ng K1lgore and

:Brewton in Ms Geter S dr1veway The ev1dence showed appellant ﬁred one (l) shot Wthl’l

struck the v1ct1m in the head [face] k1ll1ng h1m 1mmed1ately, and appellant then turned hlS gun on’

" Kllgore and Brewton Appellant ﬁred at least s1x (6) shots 1nclud1ng at K1lgore the person who: o

' had the earlrer altercatlon w1th Clark At least one (l) of appellant s co defendants poss1bly
- more also ﬁred a 9mmplstol at Kllgore and Brewton or at Geter s home at least 51xteen (16) .
. tlmes at the end of l\/ls Geter ] dr1veway | The gang of armed men then ﬂed together w1th two";,\
. (2) armed men then shootrng back another round of shots at the v1ct1m ] fr1ends/relat1ves or Ms
| Geter s house The gang of men then ﬂed the area Appellant ﬂed in a veh1cle that ‘was parked :

‘. down Howard Street by prearrangement Here there was overwhelmmg ev1dence of mallce o

See S.C. Code Ann Sect1on 16- 3 50 (deﬁnmg manslaughter as: “the unlawful klllmg of another"

wrthout mallce express or 1mp11ed ,,), State v Blassmgame 271 S C 44 46 244 S E2d 528 "

y 529 (1978)(Voluntary manslaughter is an 1ntent10nal killing Wl'llCh lacks the element of mal1ce) '
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