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The Appellants have petitioned this Court for a rehearing of its recent
published decision in Charleston Electrical Services, Inc. v. Rahall, Op. No. 5614
(S.C. Ct. App. filed January 16, 2019). The Appellants respectfully submit that the

following points were overlooked or misapprehended by the Court:



In its opinion, this Court ruled that the Respondent Wanda Rahall was “a
social guest in the Apartment” because she “did not possess or control any portion
of the Property” and because she “did not pay rent, taxes, or utilities related to the
Apartment and maintained a separate residence in Myrtle Beach.” (Slip Op. at 4).
As a result, the Court concluded that she owed no duty to protect or warn her
elderly mother of dangerous conditions known to her to be present on the premises
where Rahall admittedly lived.

The Court respectfully erred in concluding that Rahall was a “social guest”
herself and owed no duty to protect and/or warn to Elsie Rabon. The Court relies
on a flawed analysis on this issue by looking at such factors as payment of rent,
utilities, and taxes or the existence of more than one residence. That is not and
should not be the test for determining whether a person qualifies as a “possessor”
of property who owes a duty to protect and/or warn licensees upon that property.
The Court cites no authority, and there is none, for the test employed. There is no
authority that holds that a person who is a permanent (or non—transitqry) possessor
of property must have an ownership interest or formal relationship as a lessee in
order to owe a duty of care related to the very property where she admittedly lives.

Additionally, the test employed by this Court fosters bad public policy. The

Court places a duty to protect or warn only on the owner (or formal lessee) of



property and upon no other resident or possessor. There should be no correlation
between ownership and the duty to warn or protect.'! A person, such as Rahall,
who resides on the property and has knowledge of dangerous conditions should not
be given a pass only because she has no financial nexus or responsibility for the
property, or, even more so, because she has more than one residence. If this is the
law, any person who lives in a residence but does not pay to live there, would owe
no duty of care. That is not and should not be the law.

The Appellants do not suggest that a transitory person who is at the premises
only briefly and on occasion owes a duty of care as a “possessor,” but Rahall’s
presence was not occasional, and she was not transitory. She lived there. By
Rahall's own sworn testimony, it is undisputed that Rahall's fiancée, George
Kornahrens, was the owner of the premises located at 60 Romney Street. He
leased a portion of the premises to CES, but he also resided in an apartment at the

premises together with Rahall. In her deposition, Rahall testified that she and

: During oral argument and, as clear from the Court’s opinion, it appears that the

Court has not distinguished between the various duties of care that may arise in a premises
liability case. The Court focuses on the duty to correct or control a dangerous condition on the
property, which arguably falls only on the owner or lessee of the property. Indeed, in this case,
Charleston Electric Services owed such a duty and hence settled with Elsie Rabon, which
triggered this action for contribution. During oral argument, the court asked about a hypothetical
situation where there is a dead, hazardous tree that needs to be removed from the property. In
that situation, the duty of care falls on the owner or lessee. But that situation is entirely
inapposite to the case presented. Here, the Appellants do not assert that Rahall owed a duty to
correct or control any condition on the property. That duty would fall on the owner or lessee.
Rather, the Appellants contend that Rahall owed a duty to protect and warn her elderly mother --
her guest on the premises where she resided -- and that duty is not contingent on having a
financial interest in the property.



Kornahrens had been "together" since May 2005, and that they had been engaged
to marry for the previous four years. (R. 281). Rahall testified that during 2010,
she resided at 60 Romney Street "all the time" but then further explained that she
had "really been staying here I would say 70 percent of the time since 2008." (R.
282). Rahall also described 60 Romney Street as "where we live, me and George.."
(R. 304). In addition, Rahall had her own key £o the apartment and was able to
come and go as she pleased. (R. 317, 340). She also permanently kept clothes and
other personal effects at the apartment. (R. 319).

Importantly, Rahall never described herself as a social guest on the premises
or someone who only occasionally was on the premises. Thus, consistent with
premises liability law, Rahall qualified as a "possessor" or "occupier" of the
property, and thus, owed a duty of care to her mother, as a social guest, as the law
requires. As the Appellants have argued, the duty of care is not owed only by the
persoﬁ or entity that actually owns or has a legal interest in the premises, but also is
owed by a person that regularly lives at the premises, which explains why South
Carolina case law addresses the duty owed by a "possessor" rather than an
"owner." See, Neil v. Byrum, 288 S.C. 472, 343 S.E.2d 615, 616 (1986). In sum,
ownership interest or other legal interest in the property is not determinative of
who owes a duty to protect and/or warn. The “possessor’” need not have a financial

nexus to the property in order to owe a duty to protect or a duty to warn of a



dangerous condition on the property.

This Court also erred in 'treating the premises consisting of 60 Romney
Street as distinct parts so as th> conclude that Rahall, even if a “possessor” or
“occupier” of the apartment where she lived with Kornahrens, was not a possessor
of the remainder of the premises such as the yard where the dog Gunner lived. The
apartment and the shop were part of tfle same building and shared the yard, all of
which was owned by Kornahrens, to whom Rahall was engaged and with whom
she was living. For premises liability purposes, the yard should not be
distinguished or dissected from the remainder of the prerﬁises. The possessors of
the premises as a whole include Rahall given that she was not some transitory
guest.

Furthermore, the Appellants have alleged that Rahall owed Rabon, who was
an invited guest at 60 Romney Street by Rahall, a duty to protect and a duty to
warn of the dog’s propensity to jump up on persons. Importantly, the Appellants
are not arguing that Rahall had a duty to control the dog in any respect or to control
the yard. Thus, the fact that the yard may have been in the “exclusive possession”
of Charleston Electric Services in a legal sense has absolutely no bearing
whatsoever on the duties to protect and/or warn owed by Rahall to her elderly

mother.



In sum, under South Carolina premises liability law, Wanda Rahall, as a
"possessor" of the premises where she was living on a regular basis owed a duty to
her elderly mother — the social guest on the premises — to protect and warn her of a
dangerous condition or activity on the pfemises. On rehearing, the Court is
respectfully requested to find that a duty of care was owed by Rahall to her mother
under these facts.

II.

In addition to owing al duty of care as a "possessor" or "occupier" of the
premises, the Appellants presented an alternative theory as the legal basis for a
duty to care to be owed by Wanda Rahall. South Carolina law recognizes that
there is a duty to warn or otherwise protect "where the defendant has a special
relationship to the victim." Faile v. South Carolina Dept. of Juvenile Justice, 350
S.C. 315, 334, 566 S.E.2d 536, 546 (2002). (Emphasis added). Here, the
relationship between Rahall and her elderly mother is specifically the type of
special relationship that gives rise to a duty to warn and/or protect under the factual
circumstances of this case.

In its opinion, this Court disposed of this issue simply by recognizing that
“[o]ur jurisprudence has not extended a legal duty to children to protect, warn, or
supervise a parent.” (Slip Op. at 5). The Cou{t, however, failed to engage in any

meaningful analysis of the issue. The lack of existing precedent on a particular



issue does not mean that the issue cannot be raised and is not deserving of careful
consideration and analysis as a novel issue. In other words, the lack of existing
“jurisprudence” does not dispose of a novel issue. That is particularly true where
South Carolina law does already recognize a duty to protect and/or warn "where
the defendant has a special rélationship to the victim." Faile, 566 S.E.2d at 546.

This Court needs to examine whether the “special relationship” recognized
in Faile includes a parent-child relationship. Clearly, the law recognizes a special
- relationship that fnay give rise to liability where a parent fails to protect a minor
child from danger. See, State v. Claypoole, 371 S.C. 473, 639 S.E.2d 466, 468 (Ct.
App. 2006) (court' "acknowledged the nature of the parent-child relationship places
~a legal duty upon the parent to take all reasonable steps to protect the child from
harm"). See also, Brewer v. Murray, 292 P.3d 41, 50 (Okl. Ct. App. 2012) ("[a]
uniformly recognized special relationship is that which exists between parent and
child"). The same should be true where an adult child fails to protect an elderly
parent from danger.

In its opinion, this Court did “note the record contains no evidence Rabon
was physically or mentally incompetent or unable to care for herself.” (Slip Op. at
5). However, whether a duty to protect and/or warn exists under particﬁlar facts
shoqld not be contingent on whether the victim is incompetent or not. By analogy,

a parent still owes a duty of care to a minor child regardless of the child’s age or



competence. Moreovér, as addressed above, it is important for this Court to focus
on the duty alleged. The Appellants are not suggesting that the law requires an
adult child to control his/her élderly parent. This case involves only a duty to
protect and warn an elderly parent of a dangerous condition. Any other legal duty
is not at issue.

In short, the relationship between an adult child and an elderly parent under
the facts as presented in this case gives rise to a special relationship that creates a
duty to warn or otherwise protect the elderly parent from a danger that was known
or should have been known to the adult child. The Appellants submit that that
issue, even if novel and for which there is no existing jurisprudence in this State, is
nonetheless deserving o'f full consideration and analysis, and on that basis, a

rehearing should be granted.



CONCLUSION

Based on the foregoing discussion, the Appellants respectfully request that
the Court rehear its published decision and reverse the Order issued by Master-in-
Equity Mikell R. Scarborough and the judgment entered in the Respondent's favor.
The Court is requested to find a duty of care was owed and breached by the
Respondent under the facts of this case and to remand for entry of judgment in the

Appellants' favor.
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