STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THIRD JUDICIAL CIRCUIT
COUNTY OF CLARENDON ) DOCKET NO. 2016-CP-14-00417
Joyce Strothers, )
)
Plaintiff, ) ORDER GRANTING SUMMARY JUDGMENT
) TO CLARENDON COUNTY COUNCIL
Vs. ) ON AGING
)
Clarendon County Council on Aging,) RECEIVED
)
Defendant. ) JAN 31 2019
)
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This matter is before me pursuant to the Motion for Summary Judgment filed by the
Defendant Clarendon County Council on Aging (hereinafter “Defendant”) on April 10, 2018.
BACKGROUND

Taking the facts in the light most favorable to Joyce Strothers (hereinafter referred
as “Plaintiff”), the Plaintiff began her employment with Clarendon County Council on Aging
(hereinafter referred to as “Defendant”), on April 23, 2013 in the position as a part-time
Program Coordinator. She worked in conjunction with Wisteria Way, a senior housing
community. On or about July of 2015, Wisteria Way terminated the Plaintiff's employment
and she became a full-time employee of the Defendant. The Plaintiff was a full-time
Program Coordinator at the time she became a full-time employee of the Defendant.

On February 28, 2016, the Executive Director, Tom Mahoney, was terminated from
his employment with the Defendant. The Plaintiff alleges that she was told by Board
Members that she would serve as the Interim Director. She alleges that she was advised of
this at a staff meeting. The Plaintiff also alleges that there was no extra compensation for

these extra duties.
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The Plaintiff’s allegation that she was Interim Executive/Finance Manager, in

- addition to her role as Program Coordinator seems to be contradicted to some degree by

~ the employment position document that was executed by the on May 6,2016. This

.. document stated that her joi3 title was Program Coordinator well after she claimed that she
was declared the Interim Executive Diréctor. | | |

On or about June 18, 2016, the Defendant hired Ruth MCBride as the new Finance
Manager. The Plaintiff was instructed by the Board to report to Ms. McBr‘ide.- The Plaintiff,
in her Complaint, claimed' that tliis was a‘breach of the terms and conditioné of her |
employinent contract.

The Plaintiff alsb.éileged m her Cpmplaint and her Memorandum that Ms. McBride
removed the checks and balani:ési in terms 6f the Defendant's obligations to be in
compliance with the Procurement Code énd State Law. Despite the numeroiis blanket
éllegations of the Plaintiff, there was never any specific allegations demonstr.ated in the
. record regarding violations of law. The Plaintiff also alleged in her Complaint that the ‘

Executive Director position was posted in a covert manner by the Board in an- effort to

deprive her of the.ability t(i apply for the pdsition. However, the Plaintiff did ai)ply for the
_' position on July 19, 2016. | |

On July 18, 2016, the'Plaintiff was in a Board Meeting in which the Board i/oted to

' sell'va pickup trucii that was in their parking lot. Ori the same date, the Piaintiff contactied
her husband (who‘had a different}last name than the Plaintiff) to come purchase the truck.
| He paid $600.00 on the same day as the Board Meeting and the Plaintiff was the one who
- wrote the receipt to her husband. The minutes of tiie Board Meeting reflect that the

‘meeting was commenced at 11:30 a.m. and concluded at 1:34 p.m. Somewhere between
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the conclusion of the Board Meeting and the closing of the office, the Plaintiff contacted her
husband, he came to the offlce and paid $600.00 for the truck.

. The Plaintiff alleges that a Board Member told her to sell the truck for $600 00 to
anybody.. She also claimed that the. Defendant routmely conducted business with the
Plaintiff knowmg that he was her husband.

On August 19, 2016, the Plaintiff was given a termination notice from the Board
Chairman. The Board terminated the Plaintiff effeotive August 19, 2016 for selling the -
truck. The Board spec1f1cally mentioned that the Board had identified two potential buyers
for the truck. Immediately following the Board Meetmg, the Plaintiff so]d the truck to her
husband wh1ch was not approved nor directed by the Board of Directors. They cited that
this was a conflict of interest. The Plaintiff alleges that there was nota conflict of interest
policy maintained by the Defendant. Thus, she was following the direction of the Board
Members and not violating any policy that existed for conflicts of interest.

The Plaintiff’s Denosition testimony contradicts a lot of allegations in the Plaintiff’s
Coinpiaint concerning violations of law. The Plaintiff stated that she did not develop any -
procurement polioies within the agency. (Plaintiffs Deposition at Page 72, Lines 24 -25
- and Page 73, Lines 1-5). The Plaintiff further testified that the Defendant was subject to .A
the Procurement Act of the State of South Carolina. (Plaintiff's Deposition at Page 119,
Lines 10-16). | | | |

The Plaintiff also testified that when she made cornolaints about the procurement
~ policies of the Defendant, and she provided suggestions for improvernent, those .

suggestions were enacted by the former Executive Director as well as the new Finance
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M‘anager, Rufh McBride. (Plaintiff's Deposition at Page 111 through Page 112 and..
- Page 120, Lines 14-24). | | |
The Plaintiff alleges that her reasons for termination wer.e'p_retextual and retaliatory
| for raising issues about their violations ofla;/v and ofthé Procurement Policies. She also
testified t}‘l‘at- the Defenda.nt violated hef job description by placing additional duties 6n her.
She claimed that the basis ofher contract was th\e job description and personnel policy of
the Defendant. |

‘ The Plainfiff filed an action for é Breach of Contract, é Breaéh of Contfact with
Fraudulent Intent and Wfongfui Discharge in Violation of Public Policy.

PLAINTIFF'S ASSERTION THAT SUMMARY JUDGMENT IS PREMATURE

The Plaintiff alleged that the Summary Judgment Motion was premature. The

Plaintiff stated at this procedural juncture,'discovery was still ongoing, and the Plaintiff had

not had an opportunity to fully and fairly conclude discovery. The Plaintiff requested a
date to depose Ruth McBride. The Plaintiff contends that the Motion for Summary
Judgment is improper at this time because it is an extreme i‘emedy to be cautiously evoked,

and it “must not be granted until the opposing party has had a full and fair opportunity to

corﬁplete discovery". Baughman v. Americdn Tel. & Tel. Co., 306 S.C. 101, 112,410S.E.2d -
543 (1991).. o
The.Court agrees that Summary ]udgmeht silould be cautiously invoked only-'a-fter a
full énd fair opportunity to complete discovery. The Court notes that the Complaint was
filed by the Plaintiff on or about Nox}erﬁber 9, 2016_. The bart_ies exchanged writteh
“discovery and the DépoSitién of the Plaintiff was taken by the Defendant’s attorney on

October 17, 2017. The defense attorney represenfed to the Court that the Plaintiff’s
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attorney never fequested a Deposition until Monday, September 17, 2018. The Court was
advised ;chat the fequést was in the alternative to a Mediaﬁon. The defense attorney
represented that the Mediqtiqn was goiﬁg to continue and was cancelled the last minute.
There was never any further request by the Plaintiff's attorney to take a Depositibn. The
Plaintiff's attorney did not dispute that ailegation.
| Furthermore, the Defeﬁdant’s attorhey stated that the Summary ]udgrﬁent Motion

was previously on the Non-Jury Motion’s Roster. The Plaintiff's attorney requested for it to
be continued from May due tb the fact that he had some recent health issues and wésr.
unable to conduct discovery. The _Defendént's-attorney coﬁsented to this r'eqUést for a
continuance. There was no further request for discovery during fhat interim peribd.

The case v_vz;ls recently on fhe Jury Trial Roster in which the Plaintiff had it continued
in order to schedule Mediation and conclude discovery. There still has been no discovery .
conducted since that time.

The'l"laint_iff has not advanced any good i’eason why theré né discovery was
conducted after the filing of this Motion. Five .(5) months has elapsed since the filing of the

Summary Judgment Motion and conducting the Heaﬁng. As the Court stated in

Middleborouah Hoﬁzontal Prop. Regime Council oqu-Owners v. Montedison, 320 S.C. 470,

| 479-80, 465 S.E. 2d 765, 771-72 (Ct. App. 1995), there was no gqod feason why there was
insufficient ti.mé under the facts of the case to develop d;)cumentatién in opposition to the
Mo'tion for Summary Judgment. The Plaintiff could not afticulate any such reason. |
Furthermofe, éince \the case was already continued on one ocgasidn, the Plaintiff was

hardly- caught by su'rprise. As in'MiddIebdrough, the Plaintiff never made a formal Motion
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for Continuance or pointed out any specific manner how she would be prejudiced by her '

inability to conduct discévery. .

This Courtfinds that there has been no 'good reason advanced why thefe was
insufficient time under the facts of the case to develop documentation in opposition to this
- Motion for Summary Judgment. Furthermdre,_thfs Court finds that further discovery was
unlikely to create any genuine issue of material fact. See, Baughman, 306 S.C.at i12, 410

S.E. 2d 537 (a non-moving party must demonstrate that further discovery will likely

' uncover additional relevant evidence); V(Se‘e also, George v. Fabri, 345 S.C. at 452, 548 S.E.

2d at 874; Purpose of Summary Judgment is to dispose of c'asevs which do not require a fact

ﬁnder). '

With all thét being considered, this Court finds fhere was not an appropriate
~ demonstration that further discovery would likely uncover additional relevantvé\./.idence or
a good reason why there was insﬁffigiént time und_ér the facts of the case tq develop
documentation in oppositi'on'of. this Motion since the filing of the sarﬁe. Lastly, the Plaintiff
has not filed a formal Motio..n for a Continuance of this Hearing: Tﬁérefore,‘this Court
respectfully declinés to find that Summary Judgment is premature.

STANDARD OF REVIEW

Since it is a drastic remedy, summary judgment should be cautiously invoked so that no -

person will be improperly deprived of a trial of the disputed factual issues.” Baughman v. Am.

Tel. & Tel. Co., 306 S.C. 101, 112, 410 S.E.2d 537, 543 (1991) (quoting Watson v. S. Ry. Co.,420 |

F.Supp. 483, 486 (D.S.C.1975)). An appellate court reviews the grant of summary judgment

under the same standard applied by the circuit court. David v. McLeod Reg’l Med. Ctr., 367

~ S.C. 242,247,626 S.E.2d 1, 3 (2006). The circuit court should grant summaryjudément “if -
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- the pleadings, depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to 'any material fact and that the

" moving party is entitled to a judgment as a matter of law.” Rule 56(c), SCRCP. In determining

whether any triable issues of fact exist, the evidence and all reasonable inferences therefrom

must be vieWed in the light most favorable to the non-moving party. Law v. S.C. Dep’t of Corr.,' g

368 S.C. 424, 434, 629 S.E.2d 642, 648 (2006); “A court considering summary judgment neither
makés factual determinations nor considers th_evmerits of competing testimony;_h'owever,-‘

summary judgment is completely appropriate when a properly supported motion sets forth

facts that remain undisputed or are contested inv a deficient manner.” David, 367 S.C. at 250,

626 S.E.2d at 5.

DISCUSSION
1. THE COURT CONCLUDES THAT THE PLAINTIFF HAS FAILED TO
SHOW A GENUINE ISSUE OF MATERIAL FACTS AS IT RELATES TO
THE CAUSES OF ACTION ALLEGED BY THE PLAINTIFF.

A. PLAINTIFF’S BREACH OF CONTRACT CAUSE OF ACTION

The Plaintiff allegés that there wés a breach of the contract. She alleged'i.n her
Complaint that fhere was an Employee Handbook which formed a contract in her
Complaiht. Hov_vever; in her Deposition, she élaims that there was an Erﬁplqyment Manual
but does not remembér the exact details of the Manual. The Plaintiff further testified that
she was told not to‘ use the hal;dbook beéause it was “out df date, out of compliance, and it

was going to be revised and nothing in the handbook was relevant.” (See, Plaintiff's

Deposition at Page 115, Lines 17-25).
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The Plaintiff also alleges that she was orally promised a job as Interim Executive
Director alth_oggh she was not péid for the.same. There are not-any minutes or
documentary evidence Which reflect that arrangement.

In South Carolina, employmeht is presumed t6 be “at will”, meaniﬁg thét

employment may be terminated at any time, for any reason, with or without cause. (See,

Hessenthaler v. Tri-County Sister Health, Inc., 365 S.C. 101, 616 S.E. 2d, 694, 697 (S.C. 2005).
: "The doctrine dictates that empl.oyment for an indefinite terfn is terminable by either the
.employee or the efnployelr for any reason or for no }eason without internal liabiiity for

| Wrongful discharge.” baVis V. Orangeburg-Calhoun Law Enforcement Commission, 344 S.C.
240, 246,542 S.E. 2d 755, 758‘ (Ct. Abp. 2001). One exception to this rule is that an
employee has recourse if she can show ;chat her employe-r COﬁtractually altered her at will

employment and that her dfscharge was in vioiation of that contract. Id. at 246-247.

An oral promise might be sufficient to alter an employee at will status, but it must be

definite and made with specific intent to create an employment contract. See, Prescott v.

Farmer’s Tel. Co.-Op., inc., 3558.C.'330, 336-337 (1999) (To be binding, an offer of
employment must_be definite. In addition, it rhust be one which is “intended of itself to
create a legal relation on acceptance”). It has been well settled that under South Carolina

Law, occasional promises that an employee will be terminated “for cause” or “just cause”

are insufficient to alter an employee at will employfnent. (See Davis v. Orangeburg County

Law Enforcement Commission’s alleged statement from supervisor that Plaintiff could be

terminated for just cause was insufficient to alter Plaintiff's status as an at will employee);

Taliferro v. Associates Corp. of North Amerzca112 F. Supp. 2d 483, 497 (S.C. 1999). Affd

- 229 F.3d 1144 (4th Cir. 2000). Indefinite assurances of job security are insufficient to -

8
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modify an at will employment arrangement. See, Prescott v. Farmer's Telephone Co-Op Inc.

(Vague assurances of job security even if repeated, do not give rise to contractual rights), -

Sullivan v. Cato Corp.. No. 8: 04-65 1-Gra-tBh'h, 206 WL 644469 at 16 (D.S.C. March 9, 200 6).

The Plaintiff’s allegations center around the Personnel PAol_i(':y and her Job
Descripﬁon. Those are the two documents that the-Plai‘ntiff téstiﬂed to in her Déposition
that formed the basis of her contract. First, her Job Description, (which was produced by
the Plaintiff in discovery), states “Not a Coﬁfract" on the bottom of the document. The
document provides qualification fof the pdsifion. The further requirements are, who the |
Plaintiff is respon.sible to reporting and the job requirements. It also States, “the Job
Description is subject to mddififat_ion at the discretion of the Executive Director”.

. To be enforceable in.contract, general policy statements must be definitive in

nature, without promising specific treatment in specific situations. See, e.g. Ex Parte Amico

Fabrics and Fiber Co., 729 So. 2d 336,339 (ALA. 1998j. (“To become a binding promise, the

language used in the handbook.... Must be specific enough to constitute an actual offer

rather than a mere general statement of policy”). Quoted in Hessenthaler v. Tri-County

Sister Health Inc., 365 S.C. 101, 616 S.E. 2d 694 (2005).

The Court further stated in Hessenthaler, quoting Ross v. Times Mirror. Inc., 164 Ut. -
13 665 A. 2d 580, 584 (1995). (“Only those policies which are definitive in form,

communicated to the employees, and demonstrated in an objective manifestation of the

efnployee's intent to bind itself will be enfdrced."). See also, Bookman v. Shdkesneare Co.,

314 S.C. 146, 148-149, 442 S.E. 2d 183, 184 (Ct. App. 1994).
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The provisions of the Job Descriptiori are not specific a_nd do not make any promise
concerning the Defendant’s employment. Therefore, this Court cannot find this Job
. Description is an enforceable contract. |
The Defendant concédes that the disélaimer language does not éompiy with the

requirements of S.C. Code Ann. §41-1-110. However, the Plaintiff cannot point to anything

contained within the personnel policy that would create a contract or a breach of the same. -

The Plaintiff sDeposi_tio_n teétimoﬁy focused on the promotipn policy. ’fhe

promotion policy stated, “it éhall be the .pqlicyvof the Council on Agipg to fill vacancies on
the basis of merit and fitness and; in so far as is possible, to promote employees into higher
positions.” The Plaintiff alleges that she should h;elv_e been promoted to Executive Director.‘

The ‘Plaintiff' s attorney, throughout his argument, did not identify any épeciﬁc
breaches of contract. The fact that the promotion policy states that vacancies will be on the
basis of merit with vacancies being promoted from within, insofar as possible, does not
mandate an autométic promotion from current employeés. This Court' finds that such an’
interpretation 'wéuld strain the credulity of the promotion policy.

This Court finds that thgre was not ahy specific‘breach as it relates to the p-rbmotion
policy, pérsonhel policies, job description ovr any handbobk that‘has been specifically |
idéntified‘ by the P‘laintiff in the record 6r 'i.n h.:er argument. Rather, the Plaintiff argﬁed that
the handbook’s policy.disclaimers are insufﬁcient as a matter of law. While the Court
agrees that the policy disclaimer does not comply with the t_efms of S.C. Code Ann.A §41-1-
110, fhat ddés ﬁot automatically creéte a contract. Rather, the presumption of ahy policies
énd/or handbooks not being av contract is not afforded to the Defendant since they did no£

comply with the aforementioned Statute. However, the burden of proof still remains upon

10
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the Plaintiff to demonstrate a contract. They must establish all the elements of a contract in
order to proceed with their Breach of Confract Claim.

The Plaintiff has failed td idénti:fy any specific contractual promisés p_rbvided in the
personnel policies. The fact that the contract is found not to be in compliance with S.C.

"Code Ann. §41-1-110 does not, in and of itself, create a contact between the employer and
- employee. | |

Furthermore, even if this Court foun:d that the personﬁel guidelines were an
a»p'propl"ia.te basis for the formation of an employment c.ontracvt between the Plaintiff and |
the Defendant, the Plaintiff canhiot identify any specific Breacﬁ of Contract. The promotion

policy states that the vacancies will be on the basis of merit and fitness. There is a policy to
promote from within but that is nota mandate Whi_c_h js specifi-cally stated in the policy.
Furthermore, this Court notes thét the Pléintiff applied for the Executive Director pdsitidn
on ]ul;ll 19, 2016 and was terminated on August 2, 2016 for selling the truck to her
husband. The Executive Director position was not filled on the date of the Plaintiff's
termination. In fact, the Plaintiff Has not even established that the interviev;/ process had‘
begun.

To the extent that the iPl‘ainti'ff would allege there was a violation of the grievance
procedure, her own Deposition teétimony demonstrates that she did.not follow the
grievance »procedure. The Plaintiff testiﬁedthaf she did not exercise an Aﬁpeal. -She
received mixed signals ‘from the secretary and wrote a lettef (See, Plaiﬁtiff’s Deposition
téstimoriy at Page 110, Lines 13-25 and Page 111, L}nes 1-12).

| The Court concludes that the evidence in this_ case le‘-_ad‘s to only on;inference, that

the job description and pefsonnel policies do not constitute a contract, Therefore, since the

11
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issue of whether the personnel policy and job description constitute a contract should lead

to only one conclusion, it now becomes a matter of law. See, Small v. Springs Industries, Inc., -

292 S.C. 481, 485, 357 S.E. 2d 452, 455 (1987). (Helding the issue_ofwhether a e'ontract

| 'existed should be submitted to a jury only when the existence of a contract is in question .
and the evidence is either conflicted or a mix of more than one inference.) These two
policies and the Plaih_tiff’ S alle‘gatien_s do not Conﬂiet nor are they subject to more than one
inference. Therefore, your Defendant is granted Summary Judgment on the Plaintiff’s
Breach of Contracf Cause of Action.

B. DEFENDANT HAD A “REASONABLE GOOD FAITH BELIEF" FOR ITS
DECISION TO TERMINATE THE PLAINTIFF

" Further, even assuming for the sake of argument that the Pla.inti'ffhad'produced
evidence of an employment contr_acf containing a provision requiririg your Defendant to
" have just cause to terminate her er‘hhloyment (which the Plaihtiff has failed to do), the
record nonetheless shows that your D‘efer.xdant possessed a "reesonable good'faith belief
for believing that such cause existed to terminate the Plaintiff.”
South Carolina case law h.olds that-when an employer possessed “a reasoria_ble good

faith belief that sufficient cause existed for the employee’s termination, the employer will

not be liable for breaching an employment_contfact with an employee even if the contract ’

only allows termination for cause.” In determmmg whether ]ust cause” or good cause”

ex1sted for employee’s termination; the South Carolina Supreme Court observed in Conner

- v. City of Forest Acres, 363, S.C. 460, 473, 611 S.E. 2d 905, 911 (2005), that “the fact finder
must not focus on whether the.employee actually committed misconduct; instead, the focus

must be on whether the employer reasonably believed. it had cause to terminate.” Citing,

C‘dhner v. City of Forest Acres and Prescott v. Farmer’s Telephone Co-op Inc., 328 S.C. 379,
12 '
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491 S.E. 2d 698, 705 (Ct. Apb. 1997), iRev'd. on other grOunds, 335S.C. 330,516 S.E. 2d |
923, (1999). The South Ca.rolina Court of Appeals reiterated that “employers caﬂnot be
expected to act as judges, so the"test is not whether the employee actually committed
misconduct, but rather the émployer had a reasonable good faith belief that it had cause to
terminate.” |

Importantly, to defeat the Plaintiff s breach of contract claim in the Complaint, your
Defendant is not requifed to show t};af thev Plaintiff actually committed any. misconduct
whatsoever. In other words, it is n.ot necesgary for the employer to prove that the Plainfiff
tommitted the misconduct in order for it to prevail on fhe Summary Judgment Motion..
Instead, the employer’s is entitled_l to j’udgment as a matter of law if it simpiy sﬁows that had
“a reasonable good faith belief” that causes the Plaintiff’s terminatibn. |

Dkespite the Plaintiff’s allegations to the contrary, the Board met July 18, 2016. In the
Board Minutes, it states én Page 2, “Mr. Aaron Jones asked if the Board gives it okay to sell
the pickup truck that we ﬁave just sitting in the parking lot. Mr. Woddy HaynAes fn_ade a
motion that we sell the truck. Clara Nelson seconded. Motion carried.” PIainﬁff’ s own
Deposition te‘stimor’ly confirmed that the Board Mee‘ting began at 11:30 a.m. The
adjournment was at 1:34 p.m. The Plai;xtiff then sold the truck to her husband sémewhere
between 1:30 pm and tl-1e'timé the facility closed. | | |

The Board Minutes do ﬁot reflect, nor is there any wéy possible for the Boérd to
determine how they could receive the most money for this truck bé_ decided upon by the
time the Plaintiff contacted her husband to purchase the truck. The Plaintiffs own
Deposition testimony states that she is the one that contacted her husband. (See, ,

'Plaintiff's Deposition at Page 94, Lines 22-25 and Page 95, Lines 1-6). Furthermore,

13
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the personnel policy which the Plaintiff alleges formed the basis of her contract, contained
a definition of immediate family. The Plaintiff testified she was not aware that as in her

role as a procurement expert, that nepotism and self-dealing was not in violation of the

Internal Revenue Code or the Procurement Code. (See, Plaintiff's Deposition at Page 101

through 103.)

Under South Carolina ease law, this evidence is more than epough te provide your
Defendant with a reasonable good faith belief that cause existed for th‘e Plaintiff's
termination. Even assuming that she had an employhent eontract with your Defendant
that prevented t'e'.rmineti‘on upon just cause, the alleged self—dealingwith her hu-sband is a

geod faith reason for termination by the Board. For example, the Court of Appeéls in

Lingard v. Carolina V-Prods,, 361 S.C. 442, 605 S.E. 2d 545 (Ct. App. 2004) held that the
conclusions of the employer do not have to be uﬁcontested facts but-m_ust simply be
supported by enough evidence to support their good faith belief in the catxse for
termination. Id. at 5'50; Thle Court went on to state that although the dieputed facts would
normally present a jury question as to the existence of an 4employment contract, the
employer demonstrated a good faith belief that sufficient cause existed to justify the
'e.mployee's termination and that South Carolina Law does not allow ]udges and juries to.
appear unchecked into employment dec1e10ns ” 1d. The Court ruled that the good faith
belief was a matter of law.

The Court finds that the Defendant had a good faith belief in regards to the
termination of the Pléintiff | |

C.  THEPLAINTIFF S BREACH OF CONTRACT ACCOMPANIED BY A FRAUDULENT
ACT CLAIM FAILS ASA MATTER OF LAW

14
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1. First, the Plaintiff cannot maintain a cause of action of Breach of Contract
accompanied by a Fraud because there was no contract upon which to base that claim. See

Cain v. United Ins. Co., 2325.C. 397,402,102 S.E. 2d 360, 362 (1958). (Holding that the

Plaintiff could not maintain an action for Fraudulent Breach of Contract because the alleged-

contract was invalid or did not exist); Anthony v. Atlantic Group, Inc., 909 F. Supp. 2d 455,

472 (D.S.C. 212) affirmed (July 12, 2013) (finding that there was no employment contract
for which to base the Plaintiff’s claim 'f(.)r frauduleﬁt breach of contract). .

2. Alternétively, assuming that there was a (;‘ontract, the Plaintiff’ s claim for a
Breéch 6f Cbntract Accompanied by a Fraudulenf Act fails. To p.ro‘ve a claim for Breach of
Contract Accompanied by a Fréudulen't Act,a Plaintiff fnust prové (a breach of contract;

(2) Fraudulent intent regarding the breach of the contract and not merely to its making;

and (3) a fraudulent act accompanying the breach. Armstrong v. Collins, 366 S.C. 204, 223
at 621 S.E. 2d 368, 377 (Ct. App. 2005). |

The Plaintiff, in her Complaint,»allegves‘anumber of issues for her Breachlof Contract
with Fraudulent Ihtent which were rebutted by her in her Deposition. Specifically, that she
relied upon promises in the Defendant’s handbook and policies and p.rocedure as well as
violations of the Procurement Cdde.

| The crux df the Plaintiff’s claim for fraudulent -actioﬁs was that the Defendant’s

~ decision to téfmiﬁate her employme'r‘lt.fo’r the saie of the pickup truck to her husband
wifhout the permission of the Board was false and pre-textual.

Itis well settled that Summat;y Judgment is appropriate on claims of Breach of

Contract accompanied by fraud when alleged breach arises out of an at will employmeht

'>contract. See, Granfv. Mt. Vernon Mills, Inc., 370 SC 138,152, 634 S.E. 2d 15, 23 (Ct. App.

15

21¥00%1dO9L0Z#3SVYO - Sva1d NOWV\IOO - NOOGNZHV1O - Wd O.L3€ 60 AON 81L0C - a3T1d ATIVOINOYLOT T3



2006) (Granted Summary Judgment on empleyee's Breach of Contract Accompanied by
Fraud Claim after finding at will employment status); The Defendant argued that the |
Plaintiff even executed another employment étatus form on May 6, 2016 (before her
termination) in which s‘he acknowledged that she was an at will ernployee.

The Plaintiff’ s claim fails as a matter of law-for two reasons. Firs'c, there was no
contract alcering her status as an at will employee. As explained above, the Plaintiff was an
at will employee of the Defendant. Additionally, the Plaintiff has not produced sufficient
evidence to show that the at will 'nature ef the employment was altered by the Defendant.
‘Because there is no contract modifying the Plainciffs at will employment, her Breach of
Contract Claim Accompanied by Fraudulent Intent cannot survive Summary Judgment.

. See. e.g. Grant, 370 S.C. 138, 152.

| Second, the Plaintiff has failed to rallege any independent fraudulent act '
accompanying the Breach. The Plaintiff s claim is that the Defendant breached their alleged
promises to Plaintiff by terminating her employment based on her alleged issues
concerning the procurement policies. The Plaintiff's argument is that the stated reasons for
her termination are not the true r'easons (i.e.rpretextual). The Plaintiff further alleges that
those same pretextual reasons are the fraudulent acts th_at support her claim. The law

* states that an accompanying fraudulent act must to “separate and distinct from the acts

constituﬁng the breach of c'ontract". Smith v. Canal Insurance Company, 275 S.C. 256, 260,

269 S.E. 2d 348, 359 (1980); D.R. Horton, Inc. v. Westcott Land Co., LLC, 398 S.C. 528, 526

730 S.E. 2d 340, 355 (Ct. App. 2012). Affd. in part as modified, vacated in part, 410 S.C.
319,764 S.E.2d 701 (2014). There must be a separate and distinct fraudulent act

accompanying the breach.
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“The South Carolina Court of Appeals’ reasoning in D.R; Horton is instructive on thvis
point. ‘That case involved a dispute between person and real estate _developelf over a
'cpnveyance of real property. On appeal, thé real estéte developer sought to overturn a
lower court’s grant of Summary ]udgment, .among othér things, ifs claim for Breach of
Contréct Accompanied by Fraud. .The develoﬁer argued that the pur.chaser breached a
conveyance agreement by stringing along the transaction and refusing to abide by thé
agreement for pre-textual reasons. Id., 550, 556. The Appellate Court found that while the
ﬁurchasers “shift in reasons” for refusing to ab'id.e by thé contract might evidence

purchaser’s intentional breach of the agreement, it was not evidence of an independent

fraudulent act. D.R. Horton, Inc, 398 S.C. at 556. The Court found that the same alleged pre-
textual reasoné constitute an alleged Breach of Contract cannot als6 form the basis of the
fraudulent act. The szime is true in fhis case. The Plaintiff cannot reiy on the séme p’ré-
text.ual reasons to prove both the elementé of Breach of Contract and the Fraudulent Act
Aécompanying the Breach.

A showing of fraudule'nt.inten‘t relating to the breach of contact “requires pfoof of

fraudulent intent relating to the breaching of the contract and not merely to its making”.

Harperv. Etheridge, 290 S.C. 112,119, 348 S.E.2d 374, 378 (Cf. App. 1986). It must be
separate and distinct from the breach itself. Moreover, it must be “an act” as the South

Carolina Court of Appeals noted in Foxfire Village, Inc. v. Black and Veatch, Inc. 304, S.C. 366,

375,404 S.E. 2d 912, 918 (Ct. App. 1991). “No decision of this Court or the Supreme Court
has ever held that either nonfeasance for a mere statement without more'satisfies a
requirement that the breach must be accompanied by a fraudulent act.” Foxfire at 376, 404

S.E.2d at 918.

17

LLVOOf-LdOQLOZ#BSVO - Sv3aid NOWWOQ - NOAN3YVY1D - Wd 0L:€ 60 AON 810Z - 3114 ATIVOINOYLOTI 13



‘The Plaintiff has specifically alleged a fraudulent act and accompanying alleged'
breach is the “are false and pre-textual reasons and done for the purposes of eliminating
her position as a result of her attempt to report the illegal practices committed by the
Defendant”. The Plaintiff cannot ‘prevail oﬁ _the fraudulent aét theory because she testified
in her Deposition that there was no report of the illegal practices committed by the
Defendant and a mere statement as to.why she was fired éannot satisfy the Breach of
Contract for Fraudulent Intent.

Thus, the Plaintiff cannot ;satisfy any of the three prongs.of.the cause of action. The
Plaintiff ca»rlmot show that there was a contract that was breached; that there wa_sl
, fraudulen_t intent relaﬁng to the breach; and that there was any fraudulent act directly
connected to the breach.

| ThuS, the Defendant is entitled to Summary Judgment as a matter of law on the _
Plaintiff's Breach of Contract with Fraudulent Intent Claim.

-D. THE PLAINTIFF’S CLAIM FOR WRONGFUL TERMINATION FAILS
BECAUSE SHE WAS AN AT WILL EMPLOYEE AND THE PUBLIC POLICY
EXCEPTION DOES NOT APPLY

In South Carolina, employment at will is presumed absent the creation of a specific

contract of émployment. Barron v. Labor Finders of S.C.. 393 S.C. 609, 614, 713 S.E. 2d 634,

© 636-37 (2011). Citing, Mathis v. Brown & Brown of S.C. Inc., 389 S.C. 29, 310, 698 S.E. 2d,

773,778 (2010). An at will employee may be terminated at any time for ény reason or for

no reason, with or without cause. Mathis, 389 S.C. at 310, 698 S.E. 2d at 778. Nevertheless,

the Plaintiff advances her claim for wrongful termination under the “Public Policy

Exception” to the At Will Employment Doctrine.
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Under the public policy exception as quoted to the At Will Employmént Doctrine, “an
at will employee has a cause of action in tort for wrongful termination v'vhere there is a
retaliatory termination of the at will employee in violation of a clear mandate of public

policy”. Barron at 614, 713 S.E. 2d at 637.

The primary source of the declaration of the public policy of the State is the General
Assembly;‘(the Court assumes this prerogative only in the absence of legislative

declaration). Citizens Bank v. Heyward, 135 S.C. 190, 133, S.E. 2d 709, 713 (1985). See,

Barron, 393 S.C. at 617, 713 IS.E. 2d at 638. (Stating the determination of what conétitutes

public policy for the purposes of the Public Poliéy Ekception to the At Will Employment
Doctrine is a question of law for the Courts to decide).

The Public .Policy Excep;ion applies in cases wh'ethér either (1) the employer
requires the employee to violate the law, or (2) the reason for the employer’s terfninétion

itself is a violation of the criminal law. Barron, 393 S.C.at 614, 713 S.E. 2d at 637; See,

Ludwick v. The Minute of Carolina, Inc., 287 S.C. 2>19, 225,337 S.E. 2d 213, 216 (1985).
(Holding the Public Policy Exception is ixivoked when an employer fires an at will

employee, as a condition of retaining employment, to violate the law); Culler v. Blue Ridge

Elec. Co-Op.. Inc., 309 S.C. 243, 246, 422, S.E. 2d 91, 93 (1992). (Finding an employee.would
,' have a cause of action for wrongful discharge if he was discharged because he refused to

contribute to a political action fund). The Barron Court found that the Public Policy

Exception is not limited to these situations; however, an exception has not yet been

‘extended beyond them. 393 S.C.614,713 S.E. 2d at 637.
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The Courts have essentially created a third prong when the Court determines there
was a violation of public policy. The determination of what constitutes a public policy is a

question of law for the Courts to decide. Barron, 393 S.C. at 617,713 S.E. 2d at 638.

The Plaintiff does not allege .that the Defendant required the Plaintiff to violate the
iaw. She stated they were violating the law with the failure to follow the South Carolina
Procurement Code in her Complai.nt. Howe\lfer, her Deposition testimony, as referenced
herein, disputes that the Defendant was even required to follow the Soath Carolina
Procurement Code. Furthermore, her complaints cancernihg their policy of how
purchasing was performed was the reason leadership ad'opted her recommendation for
improvement. | | |

The Plaintiff also does not allege that the reason for the employee’s termination was
itself a violation of the criminal law. Thus, the only determination is whethel.'.the Plaintiff’s

complaint of her termination as an at will employee was in violation of a clear mandate of

public policy. That is a determination for the Court alone to determine. The Plaintiff stated

that she did not see any blatant law violatioh in regards to the-pr‘ocurement practices of
your Defendant. (See, Plaintiff's Deposition at 137, Lines 6-9).

Despite the Piaintiff’s Deposition testimony; the Plaintiff alleged in her Complaint
that the Defeﬁdant engaged in a “pattern and practice of systemati‘cally and covertly
removing checks and balances in tefms of Defendant’s obligations to remain in compliance
with the South Carolina Procurement Code and‘State Law which would result in Defendant

‘ be'ing.found in violation of the law itself in the even to an audit.” (Plaintiff's Complaint at
Paragraph 51). Thefe isno .testimon.y in the record concerning this allegation. The

Plaintiff even agreed in her Deposition that there is no Statute in South Carolina that says
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that the Defen’dan"C should have to follow the policy fhat 'the‘ Plaintiff recommended to her
leadership as it relates to 1‘)urchasingT (See, Plaintiff’'s Deposition at Page 137, Line§ 24-
25 and Page 138, Lines 1-2). The Plaintiff even stated.that, to her knowledge, there were
no Statutes, State or Federal, reléting to the Procﬁrement Code_that,were violated while she
was employed. (See, Plaihtiffs Deposiﬁon at Page 138, Lines 2-7).

The Plaintiffs corﬁplairits do not contend that the Defendant demanded that she

violate the law, or her termination violated any law. Her Complaint and.Depositio‘n“ '
testimony do not state sufficient facts in which fhe Couft could determine a violation _of any

public policy.

7

As kthe Court stated in McNeiI v. South quolina Department of Corrections, 404 S.C.
186, 743 S.E. 2d 843 (2013). “Simply stated, a litigant must allege more than a general
statement that her discharge violated public policy. The Complaint must set forth specific
allegations that would enable the Court to determine what part of Public Policy was
violated.” |

| The Plaintiff’s Complaint alleges that the violation was a failure to follow the South

Carolina Procurement Code. As mentioned earlier, a 501(C)(3) Corporation is not required
to follow the South Carolina Procurement Code. S.C. Code Ann. §1_1-35-40(2) states that
only governmental bodies (as defined in S.C. Code Ann. §11-35-310(18)) are to abide by the
South Carqlina Prbcuremént Code.. The. Council on Aging does not fit this definitioﬁ ofa
governmént body. |

Furthermore, the Plaintiff's own Deposition testimony states.that your Defendant
never violated any State or Federal Statutes while she was emplo;r—ed. Thus, the only

allegatioh of the violation ofpublic policy that is alleged in the record is that she was
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discharged for personal, pretextual and scapegoating purposes. The Court has

resoundingly stated in McNeil that these type of general allegations do not supporta
wrongful discharge actibn. |

| ’f‘he Plaintiff continued to argue at trial and in hér Memorandum in Opposition to.
Summary Judgment that she was retaliated against and fired for rep_drting the Defendant’s
illegal activities. The Plaintiff faAiled to produce any evidence from.the record that.shows '
any illegal activity committed by the Defendant or her attempts to report the same. In fact,
her Deposition te‘stimony contradicts that argument. Specifically; she te‘stiﬁed that thefe
were no statutes; State or Fedéral, relating té the Procurement que that was vio]at_ed

during her employment. See, Plaintiff's Deposition at Page 138, Lines 2 through 7.

Based upon the reécord and arguments of counsel, this Court finds that the Plaintiffs -

claim for wrongful discharge in violation of public policy fails as a matter of law.

CONCLUSION

None of the evidence contained in the record supports the Plaintiff’s causes of action for .

Breach of Contract, Breach of Contract with Fraudulent Intent, and Wrongful Discharge in
Violation of Public Poliby. The evidence in tﬁe r;aco,rd supports only one inference. That
 inference is that the Plaintiff has failed to establish the existence of a contract as well as the
Defendant’s bréach. Furthermore, there is no evidence to establish that the Plaintiff was
di.scharged in violation of Public Policy. Thus, the Defendaht is entitled to Summary Judgment
as a matter of law.

NOW, THEREFORE, based upon the foregoing, it is hereby
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ORDERED that the Defendant, Clarendon County Council on Aging’s Motion for

‘Summary Judgment pursuant to Rule 56 SCRCP is hereby granted and that the Plaintiff's

action is dismis_séd with prejudice as to the Defendant, Clarendon County Council on Aging.

AND IT IS SO ORDERED.

George M. McFaddin, Jr.
Presiding Judge for the Court of Common Pleas
- Third Judicial Circuit :
- At Chambers:

Sumter, South Carolina.

2018.
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~ Clarendon Common Pleas

Case Caption: . Joyce Strothers VS Clarendon County Council On Aging
Case Number:  2016CP1400417

Type: Order/Summary Judgment

So Ordered

S/George M. McFaddin, Jr., #2759
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