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.. ARGUMENT IN REPLY

Appellant’s trial counsel adequately preserved - for review objections to Timothy Lee’s

qualifications to testify to blood spatter.analysis and the reliability of his opinion and to the

reliability of Stan Richards’ opinion.

' Respondent argues that Appellant 1nadequate1y preserved object1ons to defects in the

' expert quahﬁcat1on rulmgs made by the'trial court concemmg Timothy Lee and Stan Rlchards

Imtial Brief of Respondent at 24 State v. Mimi Joe Marshall Case No 2017- 002329 (Ct App’

ﬁled Nov 26, 201 8) Respondent s argument fundamentally mrstakes the issue because it falls to

_recognize that a: tr1al court’ S'rulmg on . an expert ;w_1_tness s quallﬁcatlon is d1st1nct from the

requirement that it consider the reliability of the expert witness’s testimony before ruling on the -

testimony’s admissibility.

A trral court’s ruling upon an expert w1tness s qualiﬁcatlon is but oné in a series of rullngs

made in the completion of a tr1al court’s gatekeeping duty See State V. Counc1l 335 S C 1 20-, .

21, 5 15 S.E.2d 508, 518 (1999) Spec1ﬁcally, the trial court must rule that the ev1dence w1ll ass1st.

the trier of fact, the expert w1tness is quahﬁed and the underlying science is reliable Id Any '

3

rullng by the trial court upon the threshold issue of either expert’s qual1ﬁcat10n is distinct from the

' trial court S rellabllity determ1nat10n See Watson V. Ford Motor Co., 389 S C.. 434 446 447 669

-.S E. 2d 169 175 (2010) (01tations om1tted) (.only after the trial court has found that expert.

testrmony is necessary to assist the Jury in resolvmg factual .questlons, the expert is quallﬁed in the

particular area, and the testimony is reliable, may the trial court admit the evidence...). -

“Even though the reliabli,lity" of a witness’s testimony is not a pre-requislte to determining

el -

whether or not the witness is an expert, it is a pre-requisite to determining the admissibility of the |

witness’s testimony. CompareState'v. Tapp, 398 S.C.'376, 388, 728 S.E.2d 468, 474-475 (2012)
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: '(ﬁndlng rehabllity isnota pre- reqursrte to determlnrng whether or not wrtness is an expert) w1th

) State v. Whrte 382 S.C. 265 273- 274, 676 S E.2d 684 688 (2009) (01tat10ns omitted) (ﬁndlng
: expertlse reliabllity, and abllity of the testlmony to assist the trier of fact are threshold'
determinatlons ‘necessarily made prior to ‘the admissmn of expert.testlmony). 'Trial counsel
adequately preserved objections to the _qualiﬁcation and reliability of Timothy Lee ‘.as a “crime
scene analyst” and to t_he' underlyingreliability of Stan Richards’ testimony. .
- Timothy Lee: .

The Assistant Solicitor offered Timothy Lee only as an expert in cr'irne scene processing. ‘.
R/l l78' 1. 9;25 ‘.Ho‘weyer L.e‘e”;sv testimony crossed into the purview of a crime.scene analyst a
dlstmctly dlfferent f1eld Notably, our Supreme Court has expressly desrgnated blood spatter "

analysrs as an example of sc1ent1ﬁc ev1dence precisely the type of eV1dence Wthh must be.

. subjected.to reliability i 1nqu1r1es under Counc1l and Rule'702 SCRE. See State v. Whaley, 305 S.C.

138,142, 406 S.E».2d-369, 371 (‘_1991‘);@ Qolrlgﬂ, 3\353$.C. at 20-21, 515 S.E.2d at 518.
.Lée was proffered‘ as »an. expert’for whom the State claimed they had no questions “about
. blood.” R. 171 ll 13 14 AsLee began to opine on the location of the blood- lettrngs origin defense
counsel made a contemporaneous objectlon to both: hlS qualiﬁcation to offer op1nion and to the
underlyrng rehabillty of the methodology employed R. 194, 1. 16 Defense counsel trmely
objected to the lack of methodologlcally rel1able processes underpinmng any opmlon testimony.i
Lee could offer on vyhat the blood spatter showed, an opinion squarely within the ‘realm of crime
scene analysis yersus crithe scene Aprocessinz‘g. R. 1709, ll. 17-21.Thus, defense counsel"s objection
went .to the heart of Lee’s qualiﬁcation;
. Further, 'defense coun'sel established:.lthat neither Lee nor anyone else “did rabl_ood spatter

analysis of the) scene.” R. 168, 11. 2-5. Defense counsel established that no underlying tests had



been perfornied in fabricating.Lee’s opinion nor had the scene been documented properly. R. l'69,
1. 21 - R. 170 1.3, Defense cOunsel asserted 'that Lee’s opinion was not capable. of Ameeting the
' reliab1l1ty standard as 1nformed by the factors stemmlng from State v. Jones, 273, S. C 723 259
‘S E.2d 120 (1979) R. 170 ll 5 lO Spec1ﬁcally, Lee testified, « .And when you'look over here,
you see more sta1n1ng that s heavier, so that gives us an 1ndicatlon that a blood letting occurred
within.” Defense counsel then repeatedly clariﬁed his objection stat1ng that Lee s testimony was
beyond the scope of h1s qual1ﬁcation and that the trial court had not yet determmed whether or not
Lee’s opinion was reliably derlved under Rule 702 SCRE. R. 194, L 23 R 195 1. 4, R. 195, 11
12-15,R. 198 ll 16-25, R. 203, 11. 10 12, R. 203, 1L 24 25

In response; the as51stant solicitor offered ev1dence only of Lee S educat1onal
qualifications, fa1l1ng to prov1de the trial court w1th the evidentiary touchstones of Lee’ s
underlylng methodology, something expressly required by the Supreme Court s holdmg in State
v. Counc1l 335 S.C. 1,515 S.E. 2d 508 (1999) The trial court then ruled the test1mony adm1551ble
IW1thout conducting the requ151te analys1s of his expert1se and methodology, and defense counsel
again renewed his objection R. 203 ll 10-12, R. 203, ll 24 25. Defense counsel never ceded this
objection nor allowed Lee’s telstlmony to go,for_ward W1thout repeated challenge. R. 194, L. 23 -
R. 195,14, R 195 1. 12- 15 R. 198, 11. 16 25,R: 203, 1. 10-12, R 203, L 2’4-25, R..205, 1. 18,
R207118R20817R21018R210112 | |
Stan Richards -

Regarding Stan Richards, defense counsel highlighted the seope iof his objection during an
blin camera hearing R. 414 .17 -R. 415 1. Defense counsel noted that he objected to‘Richar'ds’

~

lack of adherence to the protocols he himself wrote and to the reliability of his test1mony Id. The. -
/ : .

trial court overruled defense counsel’s in-camera objections R 416, 1. 23 R 417, 1. 16. When



the assistant soiic.itor offered Stan Richards as an expert, defense counsel re-raised his objection.

R. 458, 11..18-20. Thus, defense counsel never ceded his objection to the réliability of Richdrds’

opinion. Coe e ' -

N
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As reques;f[ed in his ‘brigejf., ;nd‘for the féésons provided in‘ the initial brief and this reply,
Appellaﬂt regéectﬁ;lly réquest§ fhét ‘thisuc‘:Ourt reverse his conviction for murdef and sentence of
life imprisoriment. | .l
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