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INTRODUCTION

Respondent Ph1ll1p Fran01s Luke Hughes on behalf of the Estate of Jane K Hughes B

- \
_(“Hughes”) has pursued years of htrgatron agarnst Bank of Amerrca N A - (“BANA”) that he

.

‘4 concedes is frrvolous The tr1al court dlsmrssed each of Hughes clarms on multrple grounds that L

the cla1ms d1d not exrst in South Carolrna that all clarms were time barred and that all clalms were ;-'
barred. by res ]udzcata and collateral estoppel Desprte thrs the court later ruled that BANA’

' resultmg Motlon for Sanctlons (the “Motlon”) was both “untlmely and premature and that BANA |
. must wait until the conclus1on1 of _Hughes _ applea_l to‘rmove for sanctlons. Therefore, the narrow |
issue before this’ Courtls Whether BANA"shtMotion ‘was filed -in7a timely-'mgnner and should be' ‘
.- ' consrdered on the merrts by the lower court ,

) In oppos1t10n to BANA’s appeal Hughes ﬁrst clarms that BANA falled to preserve the |
trmelrness rssue because BANA neglected afﬁrmatrvely to assert that its Mot1on was tlmely durmg
lower court proceedlngs To the contrary, BANA dzd afﬁrmatlvely state that its Motlon was t1mely_ _

: )

in its Memorandum in Support of 1ts Motlon Furthe)rmore even 1f BANA had not staked out this

' p051t10n~—whrch was 1mphclt in its very decrsron to -pursue the Motlon—BANA 1s‘not requlred to . |

' ’argue preemptlvely that 1ts Motron was trmely -
Hughes also argues that this Court should afﬁrm that the Motion-was both untlmely and

’premature because Hughes merrts appeal of the drsmrssal of h1s clalms was pendlng before the

South Carohna Court of Appeals at the t1me of BANA’s Mot1on In fact courts in South Carolma

'v'.have expressly found that under the FCPSA partres are Aot obhgated to wa1t for the resolutlon of o

- pendlng appeals and that the statute further requlres that a motron for sanctrons be ﬁled w1th1n ten L

days of Judgment in the lower court Srmllarly, a Rule 1 l motlon must be ﬁled ina tlmely fashron

- \ -
whrch may be before a ﬁnal resolutlon in the appellate court As: a result BANA’s Motlon seekmg

‘ 'sanctrons under the FCPSA and Rule 11, was tlmely and not premature

] 109302770_7



Hughes further clalms that the lower court.con51dered BANA’s ‘request” for ksanct1ons at '
, the_ l\/lotlon to‘ Dlsm1SS ments;heartn"g and opted not to grant them; which Hughes' clalms constitu_tes‘ '
a second and.independent;basis' for the c'ourt’is‘ 4dec_i_‘si‘0n 6 de’n'y \lBANA"sM"otio'n for Sanct_i‘ons_.u A _:b
| Teview of ‘ -the ~ :hearing"‘ transcrlpt howe\h/e‘r} _:demonstrates. that' ‘-BANA"s | Counsel | explici‘tly. :
d1scla1med 1t was movmg for sanct1ons at that juncture A rev1ew of the order grantmg BANA’ '

' Mot1on to Drsmlss conﬁrms that the trlal court d1d not deny a purported request for sanctlons when A

t

‘ rul1ng on BANA’S Mot1on to Dlsmrss

Flnally, Hughes argues that he d1d not rece1ve sufﬁ01ent notice of the bas1s for BANA’ o

\ .
Motlon Hughes did not raise thls 1ssue in the lower court and 1t was not a part of the lower court S

3

order, a_n_d"H_ughes therefore'-waivedthis argument. Furthermore’, Hughe_s and his Counsel were

on clear notice,that BANA‘ was seeking sanctions ’.basedon 'Hugh'es’ second‘ round’of frivolous
lltlgatlon as ev1denced by the part1es ommunlcauons BANA’s Mot10n and supportmg

-

memorandum Hughes oppos1t1on to the Motlon and the attendance of Hughes Counsel at the

Mot1on hearmg
§ BeCause BAN.A’s‘Motion was timely, the decisiOn,ofthe trial.court should;he reversed'and
remanded for appropr1ate further proceedmgs A | | E
. % ARGUMENT

1 HUGHES MISSTATES THE STANDARD OF REVIEW

1

Hughes clarms that an abuse of d1scret10n standard apphes reasomng that when “the L

. appellate court agrees w1th the -t'r1al court s factual determ1nat1ons ina de01s1on to award sanctlons, ‘
it con51stently apphes an. abuse of dlscret1on standard Tof] rev1ew (Hughes Br 11) The trial

court however made a determmatron of law (the t1me11ness of the Mot10n for Sanctlons under

Rule 11 and the FCPSA) to undlsputed facts (when the Motlon for Sanctlons was ﬁled) ‘and thus,

" 109302770 7
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: ‘the Court is “free to rev1ew whether the trlal court properly apphed the law to those facts with a.
-de novo: review. WDWProps V. Czty ofSumter 342 S C 6 lO 535 S E. 2d 631 632 (S C. 2000)'

- see also Goldston V. State Farm Mut. Auto. Ins Co 358 S C. 157, 166, 594 S E. 2d 511 516 (S C.

Ct App 2004) (accord) In such cases the appellate court is ¢ not requlred to defer to the c1rcu1t ‘

Yo

~ court’s legal conclusxons ” Dreher v. Dreher 370 S C 75 79 634 S E 2d 646 648 (S C 20006).:
Based ona de novo review of law the trial court s den1al of BANA’s Motlon for Sanct1ons should-’ .

- be reversed and the case remanded for appropr1ate further proceedlngs

IL. BANA PROPERLY PRESERVED ALL ISSUES F OR APPEAL “

Hughes argues that BANA fa1led to “preserve the issues 1t seeks toraise on appeal because' ’

1t d1d not afﬁrmatlvely assert that its Motlon ‘was t1mely in lower court proceedlngs (Hughes Br RESAN

1

a

Contrary to Hughes contentron BANA dzd argue that 1ts Motlon was t1mely in its -

e Memorandum In Support of MOthIl for Sancttons exp11c1t1y statrng that

This court retains Jur1sd1ct1on to consider BANA’s Mot1on for Sanctlons
‘despite Plaintiff' appealing this Court’s- order on BANA’s Motion to Dismiss.
See SCACR Rule 205; see also Pee Dee Health Care v. Estate of Thompson,
"418.8.C. 557, 571, 795 S.E.2d 40, 48 (S.C. 2016) (rejecting argument that -
sanctions motion should not be filed until after conclusion of the appeal); In

re Beard, 359S.C. 351, 358, 597 S.E.2d 835, 838 (noting that “a motion for
sanctions. [under-the FCPSA] must be- ﬁled w1thm ten days of the notice of .
entry ofJudgment”) Lo s S R

®RpBsAY

( o

Even 1f BANA had not made clear 1ts posmon that the Motlon was t1mely—wh1ch is

llmphc1t in BANA’s dec151on to ﬁle the Mot1on in the ﬂrst place——the outcome would not change -‘ o

~ South Carohna Appellate Court Rule 201 prov1des that “[ ]ppeal.. may be -taken as prov1ded by

law from any ﬁnal Judgment appealable order or de0151on and does not*requlre that partles have

' argued or brlefed issues ultlmately ruled on' by the lower court lndeed appellate courts routmely



’ rev1ew dec1s1ons by trlal courts that were made on a sua sponte basrs See eg.; Relzford v

Mltsubzshz Motors Credzt ofAm Inc., No 2004 UP-537 2004 WL 6336777 at *l (S C Ct. App
- ‘Oct 21, 2004) (cons1der1ng the appeal of the lower court s sua sponte grant of summary Judgment
" for the defendant on: statute of llmltatrons grounds) As a result BANA was not requlred to
preemptlvely argue that its l\/Iotlon was tlmely ﬁled | |
| Hughes argument that BANA was obllgated to ﬁle a. l{ule 59(e) motron prlor to seekmg -
an appeal of the trial court s Order is 1ncorrect Courts have held that, if the losmg party has ralsed'.
an’issue in the’ lower \court but the court falls to rule upon 1t the party must ﬁle a Rule 59(e) motron';. -
. to alter or amend the Judgment in order to _pres’erve; the.rssue for appellate r(ev1ew.w_* Spenc,e V. :
- Wingate, 381 S. c 487 489';96 vé74»s'E' 2d "l'649“ 170»-(2069). Rule 59(ej is-lnot.applica’ble where,
llke here, an issue was ruled: upon by the lower court Elam v. S. C Dep 't of Transp 361 S.C. 9 :
| 24, 602 S.E. 2d 772 780 (2004) (“[O]ur rules contemplate two ba51c 51tuatlons in whlch a party |
.should consrder ﬁhng a Rule 59(e) motlon A party may wish to ﬁle such a motion when she
_ beheves the\court has mrsunderstood farled to fully cons1der or perhaps farled to rule on an .
argument or rssue and the party w1shes for the court to recon51der or rule on 1t A party must file :
such a motion when an issue or argument has been ralsed but not ruled on, in order to preserve it .‘ ‘
; 'for appellate rev1ew ” (emphas1s in orlglnal)) Pye V. Estate of Fox, 369 S.C. 555 565 633 S.E.2d
' 505 510 (2006)
Hughes furthcr argues that the 1ssue regardrng whetherthe tr1al court should have granted |
| BANA’s Motlon on the merits 1is not properly before this Court because the trlal court never‘
'reached the merlts. Ho_weyer,‘ BANA is no_t askmg thrs-Court to reach the merlts since that was_ o
" never riiled on by the lowercourt | The only is_sue ruled onlby' the lower court was the timel'lness.)

R

¥
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of the“'sanctions m’otion.' BANA requests that t'h'e trial courtbe reversed on this point and the matter
-' remanded for a determmatlon on the' merrts (App Br l 9 17)

L THE LOWER COURT S DECISION WAS NOT BASED ON.JUDGE
KELLY’S SUPPOSED CONSIDERATION OF SANCTIONS : '

Hughes argues that Judge R Kerth Kelly consrdered BANA’s “request” for sanctions at
. the Motion to- Dlsmlss hearlng and opted not to grant them whlch Hughes clarms constltutes a

: .second and 1ndependent bas1s for Judge Grace Gllchrlst Knre s subsequent decrslon to deny
- BANA’s Motion for Sanct1ons (Hughes Br. 15 18) Hughes pos1t10n is 1ncorrect on multlple_-
fronts o | | | |

. Flrst ‘as noted i in BANA’s AppelIant Brref BANA’s counsel never requested sanctlons at '

' the merits hearlng but 1nstead descrlbed the behav1or of opposmg counsel as sanctlonable ” (See

R, p 525 hnes 7- 12) In fact BANA’s counsel specrﬁcally clarlﬁed that BANA had “not brought _'

a motion for sanctlons at that t1me (whlch was before the ruhng d1sm1ss1ng Hughes clalms on. .

'multlple grounds) (R p 525 11nes 10— 12) erew1se Judge Kelly s Order on the Motlon to "
DlSD’llSS did not rule on sanctrons and he Was under no obligation to sua sponte grant sanctions.
) (SeeR pp 5- 15) | L

| Second -even 1f BANA’s )(Iounsél‘had ‘requested sanctio'ns at the' merit.s hearrng, the trIal :

‘court did not base its dec1sron on thrs 1ssue J udge Kme S Order exphcrtly states. that “[t]his matter'

is currently pendmg before the South Carohna Court of Appeals as Appellate Case Number 2018- o

7 000568 and has not yet been fully adjudlcated Accordmgly, Defendant s Motlon for Sanctlons

i / .
is untlmely and premature.q (R pp 1-4 (empha31s added)) ‘The trial court merely noted that
BANA’s counsel raised the' issue of ! sanctlons at the.hearmg in the course of descrlbmg Hughes i

o _argument agalnst sanctlons—not as a bas1s for 1ts ruhng [Id (notmg that “Plamtlff and hrs counsel ,

obJected to the grantlng of Defendant s Motlon for Sanctlons argurng, in part that the Court when '

Yo

109302770_7



p'resented,with the opportunity to consider,the sametconduct for wh_ich Defendant‘»presently seeks

. sanctlons declmed to’ award sanctions. 7).

: Thrrd,_,even,-assumlng that Judge Kme’s decision was based On a “prior decision to decline' k

'_ to issue an award of sancti‘ons as Hughes cla1ms (Hughes Br. at 17) thrs Court should overtum |
:the trial court’s 'decision:-as error. In fact BANA’s counsel never requested that Judge Kelly
:1mpose sanct1ons and Judge Kelly never ruled on the issue. Thus 1t would be reversible error for_
; the trlal court to deny the motlon on these grounds See Se Szte Prep, LLC v Atl Coast Buzlders" .
L& Contract_ors,, LLC, 394 S.C. 97, 104,.713‘ S;E‘.Zd 650, 654 (Ct. App.p201 -l) (a ’decrsmn regardmg |
sanctlons can be overturned if the deci'sioni‘is-'c'ontroll'ed by an erro'r of 'law or .is based on
»,..unsupported factual conclustons) ‘ . |

" BANA’S MOTION WAS TIMELY UNDER THE FCPSA AND RULE 11
(.

1. BANA S Motlon For Sanctlons Was Tlmely Under The FCPSA

ot

Hughes argues that, BANA’s Motron for Sanctlons was premature under the FCPSA

\

because it was: ﬁled whlle h1s appeal was pendlng The FCPSA, however does not requlre that"
» partres delay in brlnglng a motlon for sanctlons untrl ﬁnal resolut1on of an appeal and in the =

¢

: .context of post-judgment sanctlons, courts ,requrre that the motion be ﬁled w1th1n ten ’_daysv of the" '

judgment. | ? | S
| The FCPSA provides 'that an attorney may.'be sanctioned‘for'"“ﬁling a frivolous pl'eading; B

'motron or document” (§15 36- lO(A)(4)(a)) “makmg fI'lVOlOUS arguments a reasonable attorney:

| :would belleve were not reasonably supported by the facts” (§15 36 10(A)(4)(b)) or. “maklng'

‘ frrvolous arguments that a reasonable attorney would believe were not warranted under the’ ex1st1ng

Taw. (§15-36- lO(A)(4)(c))

- The FCPSA also provldes an avenue for sanctions after the resolution of the case. Pursuant. L

1093027707 : e P



10§ 15-36-10(C)(1)(a).and (¢), an attorneéy and party shall be sanctioned under the FCPSA if; “[a]t

v

- . X P ..\ - ~ - : g ; " . . N N .
~ the conclusion of a trial and after a verdict for or a verdict against damages has been rendered ora .* -

case has been dismissed by a'directed verdict, ‘summary -j'udgment or judgment notwithstanding
the verd1ct upon motron of the preva111ng party,” the court ﬁnds that “(a) a: reasonable attorney in

. the, same c1rcumstances would bel1eve that under the facts hlS c1a1m or defense was clearly not

1

warranted under ex1stmg law and that a good falth or reasonable argument d1d not ex1st for the

_extenswn modlﬁcatlon or reversal of ex1st1ng law or “(c) a reasonable attomey in. the same -

,clrcumstances would bel1eve'_.that the case or defense was frlvolous as not.’_reasonably founded tn

' fact or was interposed merely for delay, or.was merely brought flor a purpose other than'securing :

RETEE

'-proper d1scovery, Jomder of proposed part1es or adjud1cat10n of the cla1m or defense upon wh1ch

. the proceedmgs aré based ”? S C. Code Ann § 15-36- lO(C)(l)(a) and (c)

The South Carolma Supreme Court has held that “sanctlons may be awarded under FCPSA-

. PR ; ) .
regardless of whether or not' the.case has been tr1ed to. VGI‘dlCt ) long.as the tnal court finds by a

: preponderance of the ev1dence that the party should be sanct1oned under the terms of the Act.”

Holmesv E Cooper Cmty Hosp Inc 408 S C 138 153 758 S E2d 483 491 (S C. 2014)

' The FCPSA does not requlre that part1es delay in brlngmg a mot1on for sanctlons until ﬁnal :

A -x"resolutlon of the appeal'v and -Hughes‘pomts to no author1ty for this pomt.ﬂ To the contrary, courts

that have consxdered the t1m1ng of a motien under the FCPSA have held that the motion must be ,.

‘brought at the latest w1th1n ten days of entry of Judgment Indeed [m]otlons made pursuant toﬂ

" the FCPSA are post tr1al mot1ons and thus a party has ten days after the ﬁhng ofa court order to

).

file amotion pursuant to the F_CPSV.A,”‘ See,Holmas, 408 S.C. at 160-61, 758'lS.E.2d.a_t 495. Courts

reason. that “because a trial ,j'udg’,e retalns jurisdictiOn pursuant to Rule 59(e), SCRCP, to alter or

amend a judg‘rne‘nt withfn ten “daysof its issuance, a'motion for vsanctic’)ns would be timely if filed

-
\
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within ten days of Judgment ” Id (c1t1ng Rutland 2 ‘Holler Denms Corbett Ormorrd & G.arner"v. .
: (Law Fzrm) 371 8. C 91 96 637 S. E2d 316 319 (Ct App 2006)) | |
Here the trial court d1smrssed Hughes Complalnt in its ent1rety and as Hughes concedes
‘;entered its [notlce of entry of Judgment] on Marchr20 ‘201-8-.” '(Hughes Br. at 22 n.2) BANA
'moved for sanctrons on March 29 201 8, nine days after the trial court d1sposed of Hughes case—
" within the timeframe. requrred for ﬁlrng a mot1onv for sanctrons after an- entrylof Judgment by,
. Rutland and Holmes Accordmgly, BANA’s Motlon under the FCPSA was t1mely ﬁled and the‘
: _trlal court S decrs1on sho)uld be reversed and remanded for further consrderat1on of the merits of
the Mot1on | .

| 2 BANA S Mot10n For Sanct10ns Was T1mely Under Rule ll

Hughes argues that the Supreme Court s very recent remand 1n Pee Dee Health Care P A .
Y Dstate of T hompson renders BANA’s Motlon for Sanctlons unt1mely and premature (Hughes- 4
" Br. l9) Contrary to Hughes readlng of Pee Dee the South Carolma Supreme Court largely upheld. |
the Court of Appeals prlor decrsron that a Rule 1L Motlon must be brought wrthm a reasonable
' trme after the drscovery of the sanct1onable behavror—further tust1fy1ng the timeliness of BANA’
Motion for Sanctrons under Rule 11. Pee Dee 818 S E 2d 758, 767 (S C 2018) |

In Pee Dee the Supreme Court oplned that “we- cannot dlsagree w1th the court ot‘ appeals
‘ holdlng ‘that a party must ﬁle a mot1on for sanctlons pursuant to Rule 1 l w1th1n a reasonable trme
.-of d1scover1ng the alleged 1mpropr1et1es' o Id Accordmgly, the Supreme Court held that
.. agree with the’ court of appeals that _a‘Ru_le 1 l mot1_on is | untrmely if the xcrrcurt courtf
-, cons1derrng all releyant' crreumvstances in the eontent of the litigation:—determlnes’.the mot'ionyvas '
- not tlled- in a reasonahleperiod of time;after the discovery lof the alleged miseonduet.” dd.

CLL ¢ .
N
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‘ ‘abuswe behav1or ” Id. at 766.

" The Supreme Court then determined that it Was' reasonable for counsel in Pee Dée to wait

for the resolution of three pending appeals before filing a motion for sanctions because counsel’
o . : B . r‘\,

vspemfic cncumstances Justiﬁed the delay Id at 766 In partlcular counsel for the defendant
- believed that a sanctions motion would only exacerbate the already contentious litigation further .

delaying a dec151on on the merits and costlng his client more money Id. Based on these spe01f1‘c

. r

'crrcumstances the Supreme Court found that it was ot unreasonable for the defendant S counsel

to wait until the resolution of the appeal_s to file*a.motion for sancti‘ons, noting that counsel had.

: made the ‘understandable 'détermination that ﬁling 'thhe sanctions motion before then Would not

serve the purpose of “deterrlng future litigation abuse but rather would only encourage more

In reaching' this decision, the South Carolina Supreme Court clarified that its determination -
. . S s -" W - N ' . . s

: regarding timeliness of the. motion for sanctions “[be"gan] with the premise that,early flling,—and ) :

.quick resolution—of legal claims is always to be promoted ” Id at 765. Nothing in- Pee Dee

suggested that a party was oblzgated to wait until the resolution of any pending appeals before

'ﬁling a motion for sanctrons To the contrary, the court 1mplied that a party would have to prov1de |

separate Justiﬁcation 1f it waited until resolution of an appeal to ﬁle a Rule 1 l ‘motion., Id at 766

Con51stent w1th the Supreme Court S de0151on in Pee Dee BANA S Motion was timely

'\

filed in accordance w1th the Supreme Court s mandate that a Rule ll Motion be pursued w1th1n
| a reasonable time: of discovering th'e alleged improprieties.” Id. at 767. For BANA-to wait until

" after the appea'ls process to,file its Motion would risk a ruling that its delay was unreasonable under -

N

- the circumstances, especially where BANA intended for its Motion to serve as an immediate - -

1093027707



' deterrent of further litigation abuse Id see also Grzﬁ‘ inv. Sweet 136 N C App 762, 765 1525 o

S. E 2d 504, 506 (2000) (ﬁndrng that the plarntlff falled to ﬁle h1s mot1on for Rule 11 sanct1ons

l;_

Aw1th1n a reasonable time of detectlng the alleged 1mpropr1ety where he wa1ted over th1rteen months }

after the supreme court den1ed the defendants petltlon for d1scret10nary rev1ew) Rice v. Danas B

s

| Inc., l32 N.C. App: 736 514 S E 2d 97 (1999) (ﬁndrng that ‘the ‘motion for sanctlons wads not "

t1mely ﬁled where the defendant cla1med it was aware of the plamtrff’ s sanctronable conduct prlor ’

to ﬁhng 1ts answer. but warted unt1l after the jury Verdlct to file its motlon for sanctlons)

Because BANA s Mot1on was ﬁled w1th1n a reasonable t1me of Hughes and h1s Counsel s '

. sanct1onable behavror the Motlon was tlmely and should be cons1dered on the merlts

Iv. HUGHES WAIVED ANY ARGUMENT THAT HE DID NOT HAVE
SUFFICIENT NOTICE OF BANA’S MOTION ' :

Hughes clalms that BANA d1d not glve “adequate not1ce of 1ts 1ntent to seek sanctlons on -

' certam grounds —in partlcular that BANA farled to prov1de notice that 1t was pursumg sanctions

o agalnst Hughes regardlng h1s breach of ﬁduc1ary duty, conversmn and SCUTPA clalms and on

the ba51s that he filed clalms knowmg they were barred by the statute of hmltatlons (Hughes Br. =

37) He does not dlspute that BANA prov1ded notlce of each of these 1ssues in its Memorandum
~in Support of 1ts Motron whrch was ﬁled on May 28 2018 but argues that BANA should have
also made these arguments in 1ts underlymg Motron ﬁled on March 29 201 8 2 [Id ]

Hughes did not _ralse thrs issue in the,lower_court and it-was not a'lpart of the lower court’_s

order; and Hughes theréfore waived this argument. As Hughes points out in his response (Hughes

.o

motion until, after the resolut1on of Hughes appeal

Hughes also concedes that BANA provrded sufficient notlce that 1t was pursumg sanctions
against Hughes based on l’llS frivolous- fraud cla1ms N
1093027707 . I T o o

It would also be unreasonable to require BANA to file a motion for sanctions under the FCPSA ‘
pursuant to the ten-day time limit and then require that BANA walt to file a separate Rule 11

/'



.jBr 13) 1ssues and arguments‘ are preserved for appellate review, only when they are’ ra1sed to .-
and/or ruled upon by the lower court. E g Wllder Corp V. Wllke 330 S C 71, 76, 497 S, E 2d
- 731, 733 (1998) Pye 369 S C at 564 633 S E. 2d at 510 (holdlng that because an issue was ralsed.
for the first t1me on appeal/ and was not ruled upon by the trial Judge it was not preserved for

» rev1ew) Desplte submlttrng an opposrtron to BANA’S Motlon and attendlng the hearmg on the

Mot1on Hughes never argued that the Mot1on should be denled because he was not afforded'

' sufﬁcrent notlce under the FCPSA and Rule 11 (See generally R pp 372 451 R. pp 494 518) o

The tnal court l1kew1se d1d not deny BANA’s Mot1on on this bas1s (See R pp 1 4) Accordmgly,
Hughes noticé argurnent cannot be con51dered now. ) ‘:"

Furtherrnore Hughes and his Counsel had sufﬁcrent notice of BANA’s Motion. Under the

' FCPSA a person is ent1tled to not1ce and an opportunlty to respond before the 1mpos1t1on of

_’ sanctlons S C. Code Ann § 15 36 lO(D) In part1cular a court or party proposmg a sanct1on"

' pursuant to the FCPSA must “notlfy the court and all part1es of the conduct const1tut1ng a v1olat10n :

o

’ and upon not1ﬁcat1on the attorney, party, or pro se. lmgant has th1rty days to respond to the

P S

allegat1ons. Id Under Rule 11 “a s1gn1ng party or attomey 1s ent1tled to not1ce and an
opportumty to. respond prlor to 1mpos1t1on of sanctions under Rule 11 SCRCP ” Burns v.

'_Umversal Health Servs Inc 340 S C 509 514 532 S E 2d 6 9 (Ct App 2000)

-~

BANA complled w1th the requlrements under the FCPSA and Rule ll BANA’s ﬁled its |

) Motion on March 29, 20-1 8 "two months before the hearmg. The Motlon 'clearly descrlbed Hughes :

l

" sanctionable- conduct 1nclud1ng his decrslon to br1ng clalms that were barred by the statute of '

lnnrtatlons R. pp 287 288) cla1ms for convers1on and breach of ﬁdu01ary duty that he conceded (

© were. barred by res Judzcata and collateral estoppel (R P 290) and a cla1m under SCUTPA wh1ch

I'was barred by the clear language of the statute (R pp 288 289) BANA also dlscussed each of '

S

S - ) , 11
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: these 1ssues in its Memorandum Wthh was ﬁled on May 28 201 8, four days before the hearlng_'

‘ on the Motlon Hughes and hlS Counsel clearly had sufﬁcrent opportumty to respond Hughes o

Counsel filed an Opposmon on May 30, 2018 and also attended the hearlng on the Motron (See :

~

generallyR pp 328-369; R pp 372 451, R pp. 494 518) The trial court d1d not issue its decision .
.\ untrl July 3, 2018—more than three months after BANA 1n1t1ally filed its Motron The foregorng L
| afforded Hughes w1th more than sufﬁcrent notrce and opportunrty to respond to, BANA s Motron
The one ca/se crted by Hughes only underscores this pomt In Burns v. Umversal Health
Servs Inc the court found that the sanctroned party was not prov1ded with sufﬁcrent notice where
' _[n]o motion for sanctions vyas ﬁled prior to the hearlng‘ and the only-notrce provrded was an oral; '
,motion for Sanotions v_at the veonielusion' ofa hearing on the de_fendant;s motion to‘vdismiss. | 34(l SC .
509,' 512, 532 S‘v.E.2d 6,8(CtApp 2060). In contrast_ here, B‘ANA-ﬁled"a Moti_on for‘SanCtions
.'ahd Memorandum in ‘Support—whieh set'fort’h s»i_gniﬁeant detail and ju‘stifrcation for i_mp'OSing,
‘ sanotions;and each party was given an opportunity to be heard at the _.Moti‘on héaring. -

CONCLUSION

For the reasons set forth above and 1n BANA’s Appellant Brref thrs Court should rule that

‘ BANA s Motion for Sanctlons was t1mely and remand thrs matter to the trral court for approprrate a
) ! - .'\

_further proceedlngs 1nclud1ng the entry of approprlate sanctlons and grant any such other rehef

. R
-asis Just and reasonable .

J -

- Even before BANA ﬁled 1ts Motion, BANA made clear to Hughes™ Counsel on multrple‘ ; =
occasions that it believed his and his clrent s conduct was sanctionable. In particular, BANA’s

*+ Counsel sent Hughes® Counsel a demand on March 21, 2018, informing Hughes’ Counsel that o

BANA would file a sanctions motion if Hughes’ Counsel refused to.cover BANA’s costs of ﬁ,

\defendrng Hughes® repeated, baseless lawsuits. BANA’s Counsel also made clear during the

federal proceedings that it- con51dered Hughes’ pleadings to constitute sanctionable behavior
under Rule 1. Hughes even argues in his own Opposition that BANA’s Counsel requested
sanctions during the hearing on the Motion to Dismiss before Judge Kelly in February 2018.
" 109302770_7 S



Respectfully submitted, January 29, 2019,
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