RICHEY AND RICHEY A PROFESSIONAL ASSOCIATION

ATTORNEYS AT LAW
RODNEY W. RICHEY ) POST OFFICE BOX 10916
LOLA S. RICHEY . GREENVILLE, SOUTH CAROLINA 29603
(864) 467-0503
(864) 467-0646 FAX
Rﬁ ) E@EEVEE)
FEB 05 2013
January 28, 2019 S.C. SUPREME COURT

The Honorable Daniel E. Shearouse
Clerk of Court '
The Supreme Court of South Carolina
Post Office Box 11330 ’
Columbia, SC 29211

RE:  Michael F. Wiggleton vs. The State of South Carolina
Case No: 2017-CP-42-1250

Dear Mr. Shearouse:
Please find enclosed a Notice of Appeal and an affidavit of service for the same. Also, I
have enclosed a copy of the Order from which the appeal is taken. Please clock and file the

copies and return them to me. Thank you for your help and if you should have any questions
please feel free to call me.

RICHEY AND HEY, P.A.

I

Rodndy Richey /

RWR/
Enclosures
cc: Jordan Cox, Esquire
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THE STATE OF SOUTH CAROLINA RECEIvE i

IN THE SUPREME COURT FEB ¢ 5 2819

APPEAL FROM SPARTANBURG COUNg % SUPREWE CouRT
Court of Common Pleas
HONORABLE J. MARK HAYES, II
2017-CP-42-1250
MICHAEL F. WIGGLETON, SCDC# 167168
APPELLANT,
vs.
STATE OF SOUTH CAROLINA,
RESPONDENT.

NOTICE OF APPEAL

Michael F. Wiggleton appeals the denial of his Post Conviction Relief. The Post
Conviction Relief Action was heard and denied by the Honorable J. Mark Hayes, I, Circuit

Judge on November 7, 2018 an Order issued on January 25, 2019 and filed on

. January 25, 2019. The Appellant received notice of the judgme 011/7 2822019.

Rodnédy Richey, Esqpire
Attorney for the Appellant
33 Market Point Drive
Post Office Box 10916
Greenville, SC 29603
(864) 467-0503

(864) 467-0646 fax

Other Counsel of Record:

Jordan A. Cox, Esquire

Office of Attorney General State of SC
Post Office Box 11549

Columbia, SC 29211-1549



THE STATE OF SOUTH CAROLINA
IN THE SUPREME COURT RECEIVE i
APPEAL FROM SPARTANBURG COUNTY FEB 05 2§18

Court of Common Pleas
HONORABLE J. MARK HAYES, II
2017-CP-42-1250
MICHAEL F. WIGGLETON, SCDC# 167168

S.C. SUPREME COURT

APPELLANT,
Vvs.
STATE OF SOUTH CAROLINA,
RESPONDENT.

AFFIDAVIT OF SERVICE

I certify that I have served the Notice of Appeal on the State of South Carolina by
depositing copy of it in the United States Mail, postage prepaid, on January 28, 2019, addressed
to their attorney of record, Jordan Cox, Esquire Office of Attorney General State of South
Carolina, Post Office Box 11549, Columbia, SC 29211-1549.

e

Rodﬁey Richey, E qulre
Attorney for the Appellant
33 Market Point Drive
Post Office Box 10916
Greenville, SC 29603
(864) 467-0503

(864) 467-0646 fax

Dated: January 28, 2019




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) FOR THE SEVENTH JUDICIAL CIRCUIT
)
Michael F. Wiggleton, #167168 ) Case No. 2017-CP-42-1250
Applicant, )
)
V. ) AMENDED ORDER OF
) DISMISSAL
State of South Carolina, - )
~ Respondent, )

o

42-5669). Applicant was subsequently indicted in January 2014 for trafficking lonios
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grams (2014-GS-42-0249), trafficking cocaine, 400 grams or more, and possession of a weapon
during the commission ofa violent crime (2014-GS-42-0248 count I and II). John B. White, Jr,
and Ryan F. MecCarty, Esquires, represented Applicanf. Deputy Assistant Solicitor Derrick B.
Bulsa of the Séventh Circuit Solicitor’s Office represented the State,

On October 21, 2(516, Applicant pleaded guilty as indicted to PWID and trafficking, 10-28
. grams, before the Honorable J, Derham Cole. Pursuant to a negotiated sentence, Judge Cole -
sentence Applica.nt to imprisonmen; for consecutive terms of twelve years for trafficking cocaince
and thirty monthg’ home detention for poséessidn with interit to distribute cocaine, Thaétai? i
dismissed the remainirig charges. Applicant did not appeal his guilty plqa or sentence.

FACTUAL HISTORY
\ 3
On or about June 28, 2013, Applicant was driving a vehicle in the area of Arch Streetand :%-

4 G2 Wyl 6

Howard Street, within the city limits of Spartanburg, South Carolina. While on patrol, of”ﬁc‘és
- with the Spartanburg City Police Department observed Applicant fail to use a turn signal while
making a left tum. Officers paced the speed of Applicant’s vehicle as traveling forty-five miles
perhourina thirty mph zone, Officers initiated a traffic stop at this time,

Applicant was observed as attempting to hide something under the driver’s seat and officers
removed him from the vehicle in response. Applicant was subsequently searched and narcotics
were discovered in Applicazit’s pocket. It was later determined the narcotics amounted to 13-73

grams of cocaine, The stop occurred within a half-mile of Woodland Heights Elementary School
in Spartanburg County, South Carolina.

ALLEGATIONS
In his application for post-conviction relief, Applicant alleges he is being unlawfully held

in custody for the following reasons:
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1. Ineffective Assistance of Counsel
a. “Counsel did not import to the Applicant an understanding of the law on the
relation of the facts.”
b. “Counsel failed to articulate 4® Amendment violation”
C. “Counsel did not familiarize hi self with the facts of the case,”
d. “Coerced into Pleading guilty”
€. “Counsel failed to take me to trial”

SUMMARY OF TESTIMONY PRESENTED AT THE EVIDENTIARY HEARING
\\_

Applicant

'l !

. -9 .
search by law enforcement, indicating that it was a violation of the 4t Amendment, ABplicar




and these meetings were documented in the defense file. Counse] testified that after failing to
appear for a bond Tevocation hearing, a bench warrant was issued for Applicant’s arrestColinsel
testified that Applicant was not found unti] August 5, 2014, nearly a year after

was issued.

this to Applicant and thoroughly reviewed each item listed. This form was presented during the
PCR hearing, The documents provided by Counsel were marked as “State’s Exhibit 1.”

Counsel testified timat based on his experience, Applicant did not have a viable defense to
the charges he cventually pleaded guilty to. Counsel testified that he believed a possible defense

to the trafficking charges existed, but this would have no effect for the PWID charges. Counse]



did not believe g possible defense existed to the initial traffic stop and subsequent search of
Applicant.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

115, 118, 386 S.E.24 624, 625 (1989).

The reviewing court applies a two

-pronged test in evaluating allegations of ineffective
assistance of tria} counsel. Id. at 117, 386 S.E.2d at 6'25.

First, the applicant must prove that



would have been different.” Cherry, 300 S.C. at 1 17-18,386 S.E.2d at 625. With respect to guilty




acknowledged the legal advice provided by Counsel in letter form. Applicant has failed to meet

his burden of proof. This allegation is denied and dismissed with prejudice,
“Counsel failed 1o articulgte 4" Amendment Violation”

Applicant alleges Counse] rendered ineffective assistance of counsel, because Counse] did

not explain how the search of law enforcement violated his 4%

amendment rights, Applicant alleges
that if he had known he would have a possible defense of the traffic stop and subsequent search




appeared credible during his testimony and of his knowledge of Applicant’s case, Furthermore,
the documents provided by Counsel detailed the facts surrounding Applicant’s case and Counse]’s
detailed analysis of his legal advice for his charges. These documents were signed and
acknowledged by Applicant, contemporaneously, during Counsel’s representation. Applicant has
failed to meet his burdep of proof. The allegation is denied and dismissed with prejudice.

“Coerced into Pleading guilry”

failed to meet his burden of proof. Applicant failed to provide testimony as to how he was coerced

into entering his guilty plea. Applicant testified that jt was his decision to enter the guilty plea.

Counsel testified that it was always Applicant’

“Counsel failed to take me to triql”

Applicant alleges Counse] was ineffective for failing to take him to trial on his charges.
Applicant testified that he Iequested a trial from Counsel “hundreds of times.” This Court finds
Applicant has failed to meet his burden of proof. Applicant testified that it was his decision to enter

his guilty plea ang he did so freely. Counse] testified that if he had been instructed by Applicant to



“Failed to inform applicant of his right to appeal” 2

During the evidentiary hearing, Applicant alleged he was unaware of his right to @ealins

lawyer of my desire to appeal with 8 days of my conviction » (emphasis original).
This Court findg Counsel’s testimony credible on this issue. This Court finds the allegation

contrary to the record, Counsel’s testimony, Applicant’s testimony during his guilty plea



proceeding, and the “Advisement of Rights” form signed by Applicant. Applicant has failed to
meet his burden of proof. The allegation is denied and dismissed with prejudice.
CONCLUSION

Based on all the foregoing, this Court finds Applicant has not established any constitutional
violations or deprivations that would require this Court to grant his application for post-conviction
relief. Therefore, the allegations are denied and dismissed with prejudice.

This Court notes Applicant must file and serve a notice of appeal within thirty days from
the receipt of this Order by counsel of record to secure the appropriate appellate review. See Rule
203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an applicant has a nght to an,
appellate counsel’s assistance in seeking review of the denial of post-conviction relief. Z§u16 :'

-—v

71.1(g), SCRCP, provides if the applicant wishes to seek appellate review, post-conviction @ef u

counsel must serve and file 4 Notice of Appeal on the Applicant’s behalf, Applicant is dlrectegto

South Carolina Appellate Court Rule 243 for appropriate procedures for appeal. Al
ITIS THERE]F@RE ORDERED:

1. This application for post-conviction relief is denied and dismissed with
prejudice; and

2. Applicant shall remain in the custody of the State.

AL

AND IT IS SO ORDERED this ¢ > dayof ) O~ —

re31d1ng Judge
Seventh Judicial Circuit

Spartanburg, South Carolina
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The Honorable Daniel E. Shearouse
Clerk of Court

The Supreme Court of South Carolina
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Columbia, SC 29211
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