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E STATEMENT OF ISSUES ON APPEAL

~

L

The trial judge did not abuse her broad discretion by failing to dismiss Appellant’s

. murder indictment based on an alleged violation of Appellant’s speedy trial rights because the
approximately forty-four-month span of time between the end of Appellant’s successful appeal
of his earlier convictions and Appellant s subsequent retrial for his sixteen-year-old victim’s
.murder was not excesswely or unreasonably lengthy, was only partially attributable to the State, .
did not result from any-intentional willfulness or unteasonable neglect on the part of the State,
and did not cause any- meamngful prejudice to Appellant who was sefving a life sentence for

. 'cr1mes he commltted in Georg1a durlng the time period leading up to h1s most- recent trial.

L

The trial judge correctly found Appellant’s issue related to a claimed violation of the
Interstate Agreement on Detainers Act could not properly be relitigated prior to his most-recent
trial because the South Carolina Supreme Court had already addressed that particular issue in an
earlier appeal and’ b1nd1ngly determined no violation occurred. However, even if the issue could
have been addressed again prior to the retrial, no violation of the Interstate Agreement on '
Detainers Act occurred based on the speclﬁc facts and circumstances of Appellant’s case.



. STA’l‘EMENT or THE CASE

In J anuary of 2002 Appellant Steven Louis Barnes was arrested followmg a multi state |
. | 1nvest1gat10n into a brutal series of events that began in Georgia and ended in South Carohna
with the execution of a s1i<teen year old boy ina clearing in the woods. Subsequent to his arrest ,
Appellant was tried for and conv1cted of murder and kidnapplng during a capital jury trial
conducted inyNovemvber of 2010_ in the Edgefield County Court of General Sessmns, was

: sgnténced to death, and _successfully appealed'his convictions. At the conclusion of the lengthy

. appellate pro'cess »ste‘mming from 'Appellant’.s ﬁr}_sthtrial, the solicitor withdrew the death penalty
‘ notice and served timely notice on Appellant indicating the State would seek a sentence of lil‘e

. without parole upon conv1ct10n pursuant to Section 17-25-45 of the South Carohna Code of
Laws. On October 4, 2017 the Edgeﬁeld County Grand Jury re- -indicted Appellant for murder.
"}On October 9, 2017, a Jury trial was commenced on the murder charge in the Edgefield County
Court of General Sessions with the Honorable Diane Schafer Goodstein, circuit court judge, |
presiding. At the coriclusion of the ﬁve-day trial, the jury convicted Appellant as indicted.

Followmg the verdict the trial Judge sentenced Appellant to the statutorily mandated sentence of

life w1thout parole Appellant then timely filed a notice of appeal



| STATEMENT OF FACTS |

- On or around Labor Day in September of 2001 the srxteen -year-old v1ct1m Samuel

K \

Sturrup (“Victim”), returned to the Augusta Georgla home he shared with his mother Shlrley

_ Sturmp, in the company of an older acquaintance named William Harris. (Trl. Tr. pp. 208-211;

pp. 218-219' p- 222; p. 301; p. 372; p."4\55' pp.l5'52-553). Upon returnlng home, Victim took a

: ~shower and changed his clothmg wh1le Harr1s wa1ted for him nearby (Trl. Tr. p. 21 l) Once he

ﬁmshed gettmg ready, Vlctlm told hlS mother he was going to a cookout and-Victim’s mother

| .then watched as V1ct1m headed out. for the night and rode away'in a vehrcle drlven by Harrls
) (T-rl. Tr. pp. 21 14212). .Sadly,‘t_hat'would be:the}last tlme Vlcnm s mother ever saw her\ so‘n alive..

g (Trl Tr. p. 218)

After leavmg the home Harr1s drove V1ct1m to an Augusta resrdence that was known as |

“the Green House and Appellant Steven LOU.IS Barnes who went by “Big Man was wa1t1ng

for V1ct1m there1 (Trl. Tr pp 301- 304 p. 455 p 457 p- 490 p. 551) When VlCtlm arrlved

: Appellant angr1ly confronted hrm about money he belleved Vlctlm had stolen from h1m a few

~nights earlrer but Victim denied takmg 1t (Trl “Tr. pp. 304 305; pp. 357-358; p. 489) Desprte

Victim’s demal Appellant proceeded to spend the next few hours 1nterrogat1ng V1ct1m about the
money, assaultmg him, and ordermg Rlchard Ca_ve and Antomo Grlffm, who were h1gh school

students that Appellant had summoned to “the.Green HouSe’_’ that night, to assault Victim along

‘ with Charlene Thatcher who was:a young runaway that worked for Appellant as a prostitute.

-

- (Trl Tr p- 292; pp. 301 302 pp 304 306 p 323 pp 425 426 p. 429; p- 451-452; p. 462 p

495; p 547, pp. 554-556 . 558 pp. S61- 564) S e

As the assaults and 1nterrogat1on contmued Vrct1m eventually clalmed—falsely— ,

* Harris was Appellant’s half-brother. -(Ttl, Tr. p. 372; p. 457; p: 459; p. 31; p. 551).



he had; in fact, stolen Appellant s money, whrch he asserted was hldden at his family’s
‘resrdence (Trl- Tr. p. 308 p 321;p. 465 pp 564 565 pp. 592- 593) In response Appellant .
1nd1cated they would all go the resrdence to retrreve the money, but he warned he would klll
| everyone there if Vlctrm was not berng truthﬁll (Trl Tr. p. 321 p 565) At that pomt V1ct1m '
| ‘who was v1s1bly frlghtened agaln asserted he d1d not have Appellant s money, and Appellant
responded by assaultlng Vrctrm once more. (Trl Tr pp. 320- 323 p. 467 p. 484 pp 565- 566)
Appellant then. produced a gun drrected everyone to walk to some nearby rallroad tracks and
| encouraged the others to shoot Vlctrm (Trl Tr pp 323 324 pp 463 464 pp- 566 567)
However no one was w1lhng to shoot h1m at that tlme $O. Appellant dlrected everyone back to
“the Green House ? (Trl Tr p. 325 p 465 pp. 567- 569) |

o When they got back to the’ re51dence Appellant placed a phone call and shortly after
that, Alex and Jullo Hunsberger arrlved in the1r vehrcle (Trl Tr. pp. 325‘-326' p. 354' pp 467-
“ 468 pP- 570 571) Vlctlm was then loaded mto the trunk of the Hunsberger brothers vehrcle
“and everyone headed to South Carohna in two separate cars. (Trl Tr. PP 327 328 pp. 468 470;.

P 572) "Once in South Carohna the group drove to a ﬁeld in Edgeﬁeld County that was located

near property connected to the Hunsberger brothers family. (Trl Tr p. 470; p. 573) Appellant. -

: .then ordered everyone out of the vehlcles and Vlctlm was led to a clearmg m a wooded area at

, | ‘gunpomt (Trl Tr pp. 282 283 pp. 329 334 pp 471-473; pp. 574- 575) At that pomt S
Appellant forced Thatcher Cave and Grlfﬁn to shoot V1ct1m as he begged for hlS llfe before |
., . Appellant personally krlled V1ct1m by. shootlng hrm in the back of the head. (Trl Tr pp 335-
341, p.343; p 366 p 473 p 476 P 484 pp- 576 579) After V1ct1m had been krlled |
vAppellant drrected everyone away from the area, and they all eventually returned to Georgla

after dlsposmg of the murder weapon along the way (Trl Tr p. 344 pp. 477- 479 pp 585- 586). -



,Upon their return, Appellant ordered\everyone to burn thelr clothlng and threatened to k111
anyone who talked about what had occurred (Trl Tr p 346 p- 487 Pp- 589 591)
Thereafter as days began to pass and V1ct1m did not retum home his mother became
.worried and contacted the authorltles in Georgla to alert them of his dlsappearance (Trl Tr pp-
| 212 213 pp. 217- 218 P 263) She then began frantlcally searchmg for her son, and she made |
contact with Appellant multlple t1mes in her efforts to locate him. (Trl. Tr. p. 21-4' p. 216).
When she did so,-Appellant denled knowmg where Vlctlm was and opmed V1ct1m was most

- likely with a partlcular unnamed grrl z (Trl Tr pp. 216 217) Meanwhlle a few days after the |

murder Appellant contacted Grlfﬁn and 1nformed h1m he dlscovered the money he thought had

‘been stolen'by-Vlctlm ‘was actually shredded in hrs own backyard by his dogs. (Trl. Tr. p. 592).
Upon dehverlng that news, Appellant remarked “What s done is done.” (Trl Tr p- 593)

— A

Subsequently, as the reason for Vlctlm s dlsappearance contlnued to remain a mystery to

e
\ . . . e

: _everyone but those 1nvolved Grover vDars a hfe-long resrdent of Edgeﬁeld County, dlSCOVCI‘ed a
human skull on h1s famlly s property on the afternoon of November 19 2001, after notlclng
vultures in the area a few days earher (Trl Tr Pp. 212 218 pp 224 225; pp. 228- 229 p- 231
p. 239 p. 242). Immedlately in response Da1s alerted the authorltles and law enforcement
officers from the .Edgeﬁeld County Sherlff’ S Ofﬁce qulckly'responded to the property to .
investigate. (.Trl. Tr. pp. 229-230; -pp;‘.2;34'_234);_ During the ensuing' searches that tooklplace‘, .
- officers recovered the skull along w1th various other'items »including a femur bone a nurnbe'r of ‘: ‘
bone fragments a 40 callber shell casmg, some Jeans a belt with Victim’ S ﬁrst name engraved ‘
lon it, a belt buckle, and a key rlng contammg several rtems 1nclud1ng a supermarket revvards

,card connected to Victim. (Trl. Tr: P 240; p. 244; pp. 251-252; p; 259; p. 262; pp- '393-39,4;1p.' '

2 Slnce the 'girl was fictitious, Appellant obv1ously d1d not prov1de Vlctlm s mother w1th any
1dent1fy1ng information. (Trl. Tr. p: 217) : :



3§9) Furthermore, ofﬁcer‘s found avdarl< stainfon the. ground 1n a clearing that appeared to have L
' been the location where a body had decomposed and several ﬁred prOJectlles were later, found
‘bur1ed nearby (Trl Tr. P. 256 257 p 391, pp 393 394 p. 396) Ult1mately, through those .
dlscoverles the ofﬁcers were able to determme the remains found on Dars S property belonged =
to Vrctlm who was conﬁrmed to have been k1lled by a gunshot to the head (Trl. Tr. pp 262-
.263 pp. 637-647). " | |

After V1ct1m s death was dlscovered law enforcement agencres 1n both South Carollna 3 ‘,
.and Georgia Jomtly 1nvest1’gated the,murder and that- 1nvest1gatron culmlnated in the arrests of -
: vAppellant and the other 1nd1v1duals 1nvolved in Georgra over an eight-day span'of time 1n
CJ anuary of 2002.3 (Trl Tr. p 267, p 523 p: 536) Followmg Appellant s apprehensron an
arrest warrant was 1ssued in South Carolrna on J anuary 25 2002, and the Govemor of South
Carollna requested Appellant s extradrtlon to. the state a. llttle overa month later so he could face
‘.trlal for Victim’s murder (Court s Ex #3 (State’s Appendrx) pp 1- 3) Thereafter a hear1ng A
‘was held in Georg1a on Apr1l l7 2002 ‘and Appellant wa1ved extradltlon at’ that trme (Court s
, Ex #3 \p 4). A few days after that, a formal order was issued authorlzlng hlS extrad1t1on to -
South Carolma (Court’s Ex # 3 p 4) However, Appellant remalned in Georgra for the time -
bemg, was ultrmately tried and conv1cted of numerous charges there in December of 2003 and -
. received an aggregate sentence of l1fe in prrson in that state (Trl Tr p- 724 Order Denylng
~ Motions to Dlsmlss p. 1 p. 15 Court s Ex # 3 p. 7) )
Subsequently, through a document postmarked February 12 2005 the solicitor i in. .

' Edgeﬁeld County recelved a request for the dlsposrtlon of the charges Appellant had pendmg

s When officers in Georgia came to arrest Appellant, he saw them coming through a surveillance
system installed at his residence, and he attempted to flee through a back window. (Trl. Tr. pp.
480-481; pp. 634-635). However, the officers had the residence surrounded, and Appellant was .
'qulckly apprehended outsrde (Trl Tr. p 482 PpP- 634 63 5) ' :

: 6



'_‘" there pursuant to the Interstate Agreement on Detamers Act (“the IAD Act”) (Court s Ex. # 3,

p. 6). In response, the solrcrtor arranged for Appellant who was st111 1mpr1soned in Georgia, to

be brought to South Carollna and Appellant was extradrted to the state on May l8 2005
j(CourtsEx #3,p.6). L

- After Appellant was extradited, the Honorable erham P. Keesley, circuit court judge,
conducted a hearing i in response to Appellant ] IAD Act ﬁhng (Court’s Ex. # 3 pp. 7-9).
'Followrng the hearlng, Judge Keesley 1ssued an order on May 27 2005 acknowledgrng the case |
,would likely be tried as a caprtal case based on the sollc1tor s representatlons and ﬁndmg good
cause ex1sted to contmue Appellant s trlal beyond the deadlmes estabhshed by the IAD Act in
llght of the specrﬁc c1rcumstances mvolved (Court s Ex # 3, pp 7- 9) -

Shortly thereafter on June 5, 2005 an attorney was appomted to represent Appellant in

K ‘ :'South Carolina. (Court s Ex. # 3 P 10) Subsequently, on August 10 2005 the Edgeﬁeld

| ‘County Grand Jury formally 1nd1cted Appellant for k1dnapp1ng (Court s Ex #3,pp. 11- 12) A

' drfferent attomey was then appomted to replace Appellant s earher counsel on September 1,

' 2005 (Court’s Ex. # 3 pp- 13- 14) Followmg the new attomey S appomtment as counsel
Appellant—wh1le represented by counsel—ﬁled an 1mproper pro se “Mot1on to Dismiss
Pursuant to the Agreement of Detamers § l7 11 10, Art1cle V (c)” on September 8 2005, w1th

.the Edgefield County Clerk of Court, ;but that i 1mproper ﬁlmg was never acted_up_on. (Court’s
.Ex#3 pp. 1825) i o | - |
Thereafter on November l 2005 the Honorable J Cordell Maddox, Jr circuit court

judge, ‘was vested with excluslye Jur1sd1ctlon over Appellant s case. '(Court s Ex. # 3, p." 31). A

4 Around the same tlme Appellant personally subm1tted a motlon seek1ng self—representanon
along with a number of letters that purportedly had been sent to h1s counsel and contained - ,
demands of counsel regardmg his speedy trial r1ghts (Court s Ex. # 3, pp. 15 17; PP 27- 30 pp- Co
- 32- 36) ) o



:llttle over a month later the Edgeﬁeld County Grand Jury formally 1ndlcted Appellant for.

. murder (Court’s Ex. # 3 pp 37 38) Shortly after that the sollcrtor provrded wrrtten notice to

L Appellant through hrs counsel on December 13 2005, the State would be seekmg the death

j
: penalty in h1s case. (Court ] Ex # 3 p 39) On that same date J udge Maddox conducted a

hearmg in the Edgeﬁeld County Court of General Sessrons with all partres present 1nclud1ng

' Appellant and his counsel (Court s Ex #3,p. 40) Followmg the hearmg, Judge Maddox

1ssued an order conﬁrmrng Appellant was properly arra1gned and had no objectlons or add1t1onal

.requests at that t1me (Court’s Ex # 3 p 40)
A short time later Judge Maddox 1ssued an order that was ﬁled onF ebruary 16 2006
apporntrng an addltronal attomey for Appellant as requlred by South Carolina law (Court s Ex.

H 3, PD. 4l-42). A few vmonths after that, Judge Maddox conducted a hearing on May 16, 2006,

{

in regard to the scheduling-of the cas'el for trial wlth all"parties present including Appellant'and- " :

both his attomeys (Court sEx. # 3 p 43) On that same date, Judge Maddox 1ssued an order
' .conﬁrmrng he drscussed potentral trral dates with the partles and determmed Appellant s case

L could not.be brought to trial in 2006 r“[b]ased upon the court schedule as well as that of the.

attorneys|[.]” (Court sEx. # 3 p 43) Asa result Judge Maddox 1nd1cated Appellant s tr1al

: would be scheduled for J anuary or February of 2007 (Court s Ex # 3, p. 43).

Subsequent to that a trral date was not scheduled unt1l Judge Maddox 1ssued an order

' dated Aprrl 17 2008 settrng Appellant s trral for the weeks of June 16 2008 and June 23 2008,

and dlrectlng a Jury to be drawn on the‘ mornmg of May 19 2008 (Trl Tr Pp. 73-74' Court S.

Ex # 3, P 44) Thereafter Just days before the Jury was to be drawn Appellant s counsel moved )

Is .

for a contmuance m 11 ght of the fact the defense was stlll not yet ready to proceed forward w1th

the death penalty trial. (Court’s Ex,:#;3,-p. 45). In res_ponse, Judge Maddox issued an order» :



| ﬁndlng good cause had been shown for a contmuance and Appellant S case was contmued

beyond the scheduled trial dates unt1l such a tlme as 1t could be set for tr1al (Court s Ex:#3, p.
‘ 45) A few weeks after that, Judge Maddox 1ssued an. order at Appellant s counsel s request
: d1rect1ng the Georgla Department of Correctlons to perm1t Appellant ] 1nvest1gator to interview
. >w1tnesses pertlnent to the case who were 1ncarcerated at that t1me (Court’s Ex. # 3, pp. 46 -47). |
Subsequently, onJ anuary 25 201(J an order was 1ssued appomtlng the Honorable R. .
o Knox McMahon 01rcu1t court Judge to pre51de over Appellant s case gomg forward 5 (Court s -
Ex 4 3 p 48) Followmg the appomtment of the new Judge a capltal Jury tr1al was commenced

| on November 8 2010 m the Edgeﬁeld County of General Sess1ons w1th Judge McMahon -

: pres1d1ng (Court s Ex. # 3,p. 49) At the outset of tr1al defense counsel moved for the case to
‘--,be d1sm1ssed due to an alleged v1olat1o‘n of the IAD Act (Court s Ex # 3,pp. 50 51) However . |
| the tr1al Judge demed defense counsel’s motlon and the tr1al proceeded forward (Court s Ex. # l

3 p 55) ‘Subsequently, at the conclus1on of the multl-week tr1al the jury conv1cted Appellant as

1nd1cted and, followmg a sentencmg hearmg, recommended a sentence of death whlch was

' ‘1mposed by the trial Judge. (Order Denymg Mot1ons to Dlsmlss,‘p. 4). Appellant then timely -

filed and perfected an appeal.” (OlrderDenying Motions to Dlsmiss, p. 4).

-1 .

B Accordmg to defense counsel Judge McMahon was appomted because the defense retamed the
services of an expert whose 1nvolvement neces51tated Judge Maddox s recusal (Trl Tr. p 74).
) s As was later acknowledged by defense counsel the sollcltor d1d not seek any contlnuances on " |
- behalf of the State prior to Appellant® s first trial’ for Victim’s murder and, 1nstead engaged in
repeated efforts to have the. case brought 10 tnal (Trl Tr. pp 72 74)

7The records assoc1ated w1th Appellant s appeal followmg h1s cap1tal trial are ava1lable on the
- South Carolina Appellate Court Public.. Appellate Records for State \A Steven Bames South
. Carolina Appellate Court Public Index, ~ : *

https /lctrack. sccourts org/publ1c/caseV1ew do"csIID 29776
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- ‘Thereafter, follovving brieﬁn‘g and oral argument the 'S'upreme Court issued' adivided' |

’ op1mon in wh1ch it reversed Appellant ] conv1ct10ns and remanded for a new trial due to an error- . ‘
l

' regardmg Appellant s attempt to walve hrs nght to counsel State V. Bames Op No 27322

'-(S.C. Sup. Ct. filed Oct. 16, 2013). After ~the Supreme Court 1ssued its dec1sron, .the State ﬁled a
petltron for rehearmg, and the petition was den1ed (Order Denylng Motlons to D1sm1ss p. 4)
However the Supreme Court issued a substltuted op1n1on in wh1ch it agam reversed Appellant s.

onv1ct1ons and remanded for-a new tnal State v. Barnes 407 S C. 27 30, 753 S.E.2d 545 547

- (2014). Importantly though through its op1n10n the Supreme Court expressly addressed
- ‘Appellant’s IAD Act claim and unanimously concluded he warved‘ his rlghts under the act. Id. at

37, 753 S.E. 2d at. 55() 551. The Supreme Court then issued a remlttrtur on January 31, 2014

' _ (Order Denymg Motlons to D1sm1ss p 5)

t,&‘

' After rem1tt1tur was 1ssued Appellant sought the appomtment of counsel and a hearmg'

. “ on the matter was held on Aprll 23 2014 in Lexrngton County Court of General Sesswns with }

Judge Keesley pres1d1ng Appellate Records for State v. Steven Lours Bames .South Carollna

4 Appellate Court Publrc Index https: //ctrack sccourts. org/publlc/caseVlew do"csIID 56950
Followmg the hearmg, Judge Keesley 1ssued an order on June 3 2014 dechmng to rule on the
matter in hght of the order appomtmg Judge McMahon to, pres1de over Appellant s case. Id
The Honorable Dlane Schafer Goodsteln crrcult court Judge was then appomted to presrde over -
Appellant s case. gorhg forward Id Shortly after that Appellant ﬁled a pro se notlce of appeal: B
(1n an attempt to appeal J udge Keesley S order Id |

Thereafter, on June 20 2014 the Supreme Court 1ssued an order d1sm1ssrng Appellant s_ |
pro se appeal as an improper 1nterlocutory appeal: ki_. Followmg the 1ssuance_ of that order, "

- Appellant filed a pro se.motion to reinstate, a pro se petition for an extraordinary writ, and a pro " ,
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Ch ) Lot . X . . .

se pet1t1on for orlgmal Jurrsdrctron Id However on August 25 2014 the Supreme Court 1ssued

\
an ‘order denylng Appellant s L se ﬁlmgs and dlrectmg Judge Goodstem to conduct a hearlng -

{

' '-on Appellant ] request for appomtment of counsel Id Furthermore on that same date the

foone
\ o

= h Supreme Court, 1ssued another remlttrtur Id

' Followmg the 1ssuar‘1‘celof the secvond rem1tt1tur a hearrng on’ the‘ matter of appomtment of '
..‘counsel was held on September 1 1 2014 1n Edgeﬁeld County Court of General Sessmns w1th

' _Judge Goodstem presrdlng (Order Denylng Motlons to Dlsm1ss p 5) Durlng the hearlng, |

- Judge Goodstern appomted counsel to represent Appellant and demed the State S request to : -

_‘remstate h1s earlrer convrct1ons due to the appomtment of counsel 5 (Order Denymg Motrons to h .

_ Drsm1ss . 5)

' In: hght of J udge Goodstem s ruhngs the State ﬁled a Pet1t10n for Wr1t of Cert1orar1 Due B

o h'to Exceptronal Crrcumstances in the Supreme Court on September 17 2014 and the pet1t1on was o
N .

X granted on November 20 2014 (Order Denymg Motrons to Dlsmlss p 5) Thereafter A

o T

- -followmg br1eﬁng and oral argument the Supreme Court 1ssued a d1v1ded op1n10n 1n wh1ch 1t

I‘ ,,\

]
i ‘.afﬁrmed Judge Goodsteln S order appomtmg counsel to Appellant State v. Barnes 413 S .C. 1

‘ 2 774 S E. 2d 454 455 (2015) The State then petrtroned for rehearmg, and the pet1t10n was 1.~ |
demed (Order Denyrng Motrons to DlSInlSS p 5) Subsequently, on August 10 2015 the

. "%Supreme Court agam 1ssued a remrttrtur (Order Denymg Motlons to Drsmrss p 5)
Followmg the 1ssuance of the thrrd remlttrtur a pre-trral hearmg was held on J uly 7

: '2017 (Pre Trl Tr p 1) Durmg that hearmg, the solrc1tor wrthdrew the death penalty not1ce

c, .,:11.

. ’_8 At that t1me the solrcrtor was prepared for trlal (Trl Tr p 114)

J® Prror to that pomt one of Appellant S defense counsel obtamed an order of protectlon in a case
unrelated to Appellant s that remaified in place from July of 2015 until’ December 16, 2016, o
B wh1ch prevented any advancement of Appellant s case for a per1od of approxrmately seventeen i

i AT
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and served t1mely notice on Appellant 1nd1cat1ng the State would seek a mandatory sentence, of
life w1thout parole based on Appellant’s pnor conv1ctrons (Pre-Trl. Tr pp- 3 7) Furthermore
,durmg the same hearlng, Judge Goodstem scheduled Appellant s trial to begin on October 9, |
2017. (Pre-Trl. Tr. p’. ‘16). However' Judge Goodstem noted'rt would’be necessary for her to
| communlcate with the Supreme Court to ensure she would stlll be pres1d1ng over the case.
followmg the w1thdrawal of the death penalty notlce (Pre-Trl Tr. p. 21) , |

| Subsequently, on October 4, 2017 the Edgeﬁeld County Grand Juryre- 1ndlcted
Appellant for murder. (Trl Tr p 9; p 1 18 Indlctment) A few days later, a Jury trlal was |
commenced as scheduled ln the Edgeﬁeld County Court of General Sessions w1th Judge
_' Goodsteln pres1d1ng (Trl Tr p. 1) ”At the outset of tr1al defense counsel moved for
: Appellant s case to be dlsmrssed due to alleged vrolatrons of the IAD Act and Appellant s
constltutronal speedy trial rights. 10 (Trl Tr p. 15) However after con51der1ng the arguments of
counsel, the trial Judge denled both motrons and the trial proceeded forward (Trl Tr p 116 .
‘ pp 160 161 pp 180-181; Order Denymg Motlons to D1sm1ss pp 1- 18) Durmg trral Cave
Grrfﬁn and Thatcher all testlﬁed about the events that led up to V1ct1m ] death and they o
'1dent1f1ed Appellant as the 1nd1v1dual who orchestrated Victim’s execution. (Trl Tr PP.. 301- '
343 pp. 453- 476 pp 552 579) Thereafterat the conclusron of trlal the j Jury conv1cted

Appellant as mdrcted and the trial Judge sentenced h1m toa mandatory term of 1mpr1sonment of l‘

lrfe wlthout parole_. (Trl_.Tr. p. 718;p. 729).

~months. (Trl Tr. pp. 49- 50; pp. 113- 115 p. 163) Shortly after that, anewly -elected sol101tor ‘
" with no prior involvement in Appellant s case took office in Edgeﬁeld County’s c1rcu1t on
January 11,2017. (Trl. Tr. p 50 p. 59; pp. 62 63). '

S support of the request for drsmlssal defense counsel prlmarlly rel1ed upon wr1tten motrons
that were not filed until August of 2017 (Trl Tr. pp. 15 16 p. 56; p. 116).
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. ARGUMENT-
L

| The trial judge did not abuse her broad discretion by failing to dismiss Appell‘ant’s
murder indictment based on an alleged violation of Appellant’s speedy trial rights because
the approximately forty-four-month span of time between the end of Appellant’s successful
appeal of his earlier convictions and Appellant’s subsequent retrial for his sixteen-year-old
victim’s murder was not excessnvely or unreasonably lengthy, was only partlally
attributable to the State, did not result from any intentional willfulness or unreasonable -
neglect on the part of the State, and did not cause any meamngful prejudice to Appellant,
~ who was serving a life sentence for crlmes he commltted in Georgla durmg the tlme perlod
~ leading up to his. most-recent trial, - " '

Appellant contends the trial Judge erred by fa111ng fo dlsmrss h1s murder 1nd1ctment based

_onan alleged V1olat10n of h1s const1tut10nal speedy tr1al r1ghts In support of that contentlon
- Appellant mamtams the trlal Judge 1mproperly farled, to con51der as part of her speedy trial
analysis the entiretime period be'tvileen h1s .arre"St in connection to: his sixteen—year-old victim’s |
murder and his eventual retrlal that occurred roughly forty four months after his convictions
- from his earlier tr1al in connect1on to the same murder were reversed on appeal n Then relymg
on the “extraordmary” ﬁfteen year perlod of delay he contends the tr1al Judge should have

‘ consrdered Appellant mamtams hrs murder 1nd1ctment should have been’ dlsmlssed because the |

delays mvolved were allegedly largely attrlbutable to the State, he purportedly validly asserted

s hlS speedy trial rlghts at various pomts prror to hlS orrgmal trial’s. commencement and he

r

11 Notably, in raising that partrcular clarm on appeal Appellant made an entirely conclusory
~ argument that-included no citations to any supporting authority. (App. Br.p. 9;p. 11). Asa
result, that unsupported and conclusory argument was not properly preserved for appellate.

. review and should be deemed abandoned on appeal. See State v. Jones, 344 S.C. 48, 58, 543
S.E.2d 541, 546 (2001) (finding an argument to be abandoned where it raised in a conclusory

manner); Glasscock. Inc. v. United States Fid. & Guar. Co., 348 S.C. 76, 81, 557 S.E.2d 689,.
691-692 (Ct. App. 2001) (holding an argument raised on appeal in a conclusory fashion without
citation to authority was abandoned for appellate purposes and noting “South Carolina law -
clearly states that short, conclusory statements made without supportlng authorlty are deemed

‘ abandoned on appeal and therefore not prcsented for review”). e
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| suffered presumptrve——but otherw1se unspemﬁed——prejudlce as a result of the delays 12 To the

N contrary, the trral Judge correctly lrrn1ted her speedy trral analy31s to the delays that occurred

.between the p01nt when remrttltur was 1ssued at the concluswn of Appellant s appeal of his |

or1g1na1 convictions and the date of Appellant ] retrral for his vrctlrn s murder as those were the B
" only delays pertinent to"the\'analysisl.' Furtherrnore,' the trial judge 1n novway abused her_

" discretion by failing tofdis:rn“is's Appellant’s case based on an alleged speedy trial yi'olation T
 because theroughly forty-four-month perlod of ‘delay,at issue was not excessively or’} -

- ' unreasonably lengthy, was only partrally attrlbutable to the State was not the result of any

.' wrllfulness or unreasonable neglect on the part of the State and d1d not result in any actual or .

meanrngful prejudrce to Appellant who was serv1ng a life sentence for crimes he commrtted in |

Georgla durmg the tlme perlod he was awaltrng retrlal Under such crrcumstances Appellant S

A‘ ‘ speedy trial r1ghts were not v1olated and the ‘trial Judge correctly decl1ned to 1mpose the extreme

sanctron of dlsmrssal 1n4 his cas__e, Appellant. ] convrctlon should beaffirmed. . =

[RELEVANT FACTS| -

‘Less than two months before Appellant s most—recent trial was scheduled to begrn '

- defense counsel submltted a motxon- seekrng for the case to be dismissed based on an alleged

12 Slgnrﬁcantly, in his appellate brief, Appellant does not contend the trial Judge abused her
discretion by ﬁndlng no speedy trial violation occurred due to the delays incurred from thé date
of the issuance of remittitur in January of 2014 to the date of the retrial in October of 2017.
(App. Br. pp. 4-17). Instead, Appellarit. solely contends the trial ]udge abused her discretion by
_ not finding a speedy trial violation occurred in lrght of the delays associated with the entire

. period of time between the date of his arrest in January of 2002 and thedate. of the retrial. (App."

. Br. pp. 4-17). Therefore, assuming the trial judge correctly determined the speedy trial analysis
in Appellant’s case should have been limited to the time period from the end of his first appeal to -
“the retrial date, any issue Appellant had with the trial judge’s speedy trial ruling has been
“abandoned on appeal as Appellant has not challenged the trial judge’s finding no speedy trial

++ violation occurred frdm the limited period of January of 2014 to October of 2017. See State V.
Sampson, 317 S.C. 423, 427,454 S.E.2d 721,723 (Ct App 1995) (1nstruct1ng unchallenged and
'unappealed rulings are the law of the case). . N



. Vrolatlon of Appellant S state and federal constrtutronal rrghts to a speedy trial. (Pre Trl Tr p

16; Trl Tr. p 15; Speedy Tr1al Motlon pp 1- 21) In support of that motlon defense counsel

: -d1scussed the var10us actrons undertaken in Appellant s case from the po1nt of hrs 2002 arrest
untrl l'llS scheduled retrlal and marntarned the State was responsrble fo.r erght years and seven -
months of delays durrng that time perlod (Speedy Trral Motron pp 1 1 14) Furthermore
defense counsel appeared to. suggest the reasons s for the delays were not’ satlsfactory, alleged

: Appellant repeatedly asserted hlS speedy trial rrghts through his TAD Act clarm and various pro
se filings, and argued»Appellant suffered enormous > prejudice asa result of the delays due to B
-potential discrepancies in the testl,rnony of the .w1tne_Sses and the severe’ condrtrons of hrs' |

-confinement while. awai'tingitrial_.n» .:(S'peedy Trral Motion,:pp. l.4;20). Eor those reasons',"

-~ defense co‘unsel‘iconte‘nded V.Appellant’s speedy trial r:i"ghts \X/ere vlolated and his case should be

3 dlsmlssed based on the roughly elght year delay before hrs orlgrnal trral and the roughly ﬁfteen—
year delay before his scheduled retrral (Speedy Trral Motron pp 20- 21) f o - .

Subsequently, at the outset of Appellant s trral the trral Judge conducted a hear1ng on the '

speedy trral drsmrssal mot1on (Trl Tr pp 15 16) In support of the motron defense counsel

‘reasserted his clarms regardrng the delays prror to Appellant s most recent trral and marntarned
'.the entire perrod from Appellant S ’arrest to retrral was pertrnent to the speedy trral analysrs (Trl.

{ Tr pp 21 -26; pp 37 39) However defense counsel conceded the speedy tr1a1 issue had not

- ’prevrously been addressed by a c1rcu1t court Judge was not raised at Appellant s ﬁrst trral and

was not raised o on appeal followmg the conclusron of that trral (Trl Tr. p 78) Furthermore

B Notwrthstandmg the. fact Appellant was servrng a life sentence for crimes he commltted in
Georgia at the time he was being confined in South Caroliria prior to the retrial, the spe01ﬁc o
conditions of Appellant’s pre-trial conﬁnement were the direct result of his own commission of-

‘numerous disruptive, violent, and vex1ng acts at the various facilities where he was held prior to .

the retrial, (Trl. Tr. pp. 53-55; p. “724; Order Denyrng Motions to D1sm1ss P 1 p 15 Court s
Ex. #3 p. 7 Court sEx #4 (Safekeeper AfﬁdaVIt) pp 1- 6) ‘ -
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defense counsel conceded the var1ous L se ﬁlmgs submltted by Appellant wh1le he was ’
represented by counsel d1d not have to be con51dered as valld assert1ons of hlS r1ghts due to the '
prohibition on hybrld representat1on in South Carohna (Trl Tr pp- 37 -39). Nevertheless

defense counsel 1ncons1stently argued those L 0 se ﬁllngs somehow could and should be
onsrdered as proper speedy tr1a1 assertlons (Trl. Tr. pp. 37- 39) In rebuttal the sol1c1tor argued
the only relevant time frame for the speedy tr1al analy51s in Appellant s case was the t1me per1od
from the i issuance of remlttltur followmg the reversal of hlS cap1tal murder conv1ct1on to the date a
- of. h1s most- recent trlal wh1ch the sol1c1tor acknowledged was sufﬁ01ently lengthy such that _
consideration of the relevant speedy trlal factors was warranted. (Trl Tr pp. 40- 41; ; Pp. 46- 47
: Court s Ex: #2 (State s Speedy Trlal Issue Memorandum) pp- 6-9; p 21) The solicitor then
| drscussed the various perrods of delay 1nvolved in the case, noted the State made repeated
| attempts to get Appellant s case scheduled for tr1al and d1d nothmg to 1ntentlonally delay the.
case, pomted out Appellant was respons1ble fora number of the delays and asserted Appellant .
suffered no meanmgful prejud1ce as a result of any delays that were 1ncurred 1 (Trl Tr pp 48-'“
“55p63 CourtsEx #2, pp- 922) 5 |

After cons1dermg the arguments of counsel the tr1al Judge found no speedy trial v101at1on

occurred in Appellant s case. (Trl Tr p. 116 pp 180 181 Order Denymg Motlons to: Dlsmrss ) ‘“

p. 18) In support of that conclu51on the tr1al Judge determmed the relevant time per1od for the .

speedy tr1a1 analys1s in Appellant s case began with the issuance of rem1tt1tur in J anuary of. 2014

4 Notably, supporting the sohc1tor s assert1ons defense counsel cand1d1y acknowledged he
engaged in regular meetings with the solicitor prior to Appellant’s most- recent trial, ’
- characterized those meetings as “very substantlve ” and noted the sollc1tor gave Appellant’s.case .
“full attention” during the time per1od leadrng up to the schéduling of the retrial. (Trl. Tr. p. 58;

p. 60). Moreover, defense counsel further acknowledged he never suggested to the solicitor
Appellant’s case needed to be scheduled for trial during the course of therr d1scuss1ons leadmg
‘up to the retrial. (Trl Tr p: 60). ‘ :
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after his original conyictions were reverse'd; reyiewed the var_io_us delays that were incurred from
that point in.time 'go‘iné forward. and found delays totaling‘appror(irnately two years and three N
months were attr1butable to the State (Trl Tr pp: 108 1 16; pp 161 175; Order Denylng
Motrons to Drsmrss pp 8- 9) However the trial Judge concluded the reasons for the delays were |
largely neutral deterrmned the delays were not delrberately caused by the State, found Appellant .
: only validly ralsed a speedy trral cla1m for the ﬁrst t1me in August of 2017 and held the
prejudrclal effects of the delays were largely mrmmal whlle Appellant rece1ved a beneﬁt from
the delays through the wrthdrawal of the death penalty notlce 15 (Trl Tr pp 109- 116 pp 161-
175; Order Denylng Motions to Drsmlss pp. 9 14). Followmg that rullng, the trial Judge
. proceeded w1th an analysrs of the entire trme per1od 1nvolved in Appellant s case-in the event 1t
proved to be necessary and concluded no speedy trial violation occurred even if the delays | *_
1nvolyed in that tlme per1od were consrdered due to the fact the earl1er delays were largely
- attributable to contlnuances requested by the defense coupled w1th the fact some time was
legrtrmately needed for 1nvest1gat10n and preparatron prlor to the orlgrnal .devath penalty tr1al
(Txl. Tr. p. 175 pp 178 181 Order Denymg Motrons to Dismiss, pp. 14- 18). Accordmgly, for
all those reasons, the tr1al Judge declmed to impose the extreme sanction of dlsm1ssal in-

Appellant’s case. (Trl Tr. PP 180 181 Order Denymg Motrons to D1sm1ss p. 18)

lSTANDARD OF REVIEWI

In cr1m1nal cases appellate courts srt to review errors of law only State v. WllSOl’l 345

S C 1,5, 545 S. E 2d 827 829 (2001) When revrewmg a rul1ng on'a speedy trlal motlon on .

s1n f1nd1ng the reasons for the delays was largely neutral the trral Judge noted she regularly
engaged in status conferences with the parties in an effort to get Appellant’s case scheduled for -
* trial, and she indicated a number of the delays were associated with the solicitor’s preparations
and discussions with defense cdunsel, ‘which ultrmately led to the withdrawal of the death -

l penalty notice. (Trl. Tr. p 59; p 61; Order Denyrng Motions to D1smrss p. 11). '
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‘ “appeal the appellate court rev1ews the tr1al Judge s ruling under an abuse of discretion standard

| State v, Hunsberger 418 S. C 335 342 794 S E. 2d 368 371 372 (2016) see State V. Reaves

~ 414 S, C 118 132, 777 S. E 2d 213 220 (2015) (“[A] tr1al court’ s decision as to whether to. -
dismiss an 1ndictment based on speedy tr1al grounds is rev1ewed for an abuse of discretion )
) “An abuse of dlscret1on occurs when the conclusmns of the trial court either lack ev1dent1ary ‘ |

) support or are controlled by an error of law ” State V. McDonald 343 S.C. 319 325,540 S. E 2d

464, 467 (2000) see.also Umted States \A Summers 666 F 3d 192, 197 (4th C1r 201 1)

‘ :(1nstruct1ng an. appellate court w1ll not ﬁnd a trial Judge S rul1ng constituted an abuse of

" discretlon unless it was arbitrary andirrational). | . ‘

. Pursuant to both the United States Constitution "and the South Carolina Constitution an
- accused in-a criminal prosecution has a constltutionally guaranteed right to a: speedy trial. See

' u. S. Const. amend. VI (“In all criminal prosecutlons the accused shall enJoy the rlght toa
speedy and public trlal[ ]”) S.C. Const art. I § 14 (“Any person charged w1th an offense shall

A enJoy the right toa speedy and publ1c trial[ ]”) That rlght is /de51gned to protect agamst anxiety

‘ stemmmg from publrc accusatlon of a crime and to limlt the pOSSlblllty of a lengthy pre-trial

-

delay impairing an accused’s defense State v, Langford 400 S.C. 421 440 735 S E 2d 471,

481 (2012) However most 1mportantly, the right toa speedy trial is chieﬂy desrgned to prevent

undue pre- trlal 1mpa1rment of 11berty See Umted States V. Loud Hawk 474 U. S 302 3 12

(1986) (“[T]he Speedy Trial Clause s core concern 1s 1mpa1rment of liberty[ ]”) Critically
’ 'though the- cr1m1nal trial process is desrgned to move at a deliberate pace due to the many

procedural safeguards 1nvolved and, thus the essential guarantee prov1ded by the right toa

speedy tr1al is the orderly expedition ofa charge as opposed to mere ‘speedy expedmon Umted 4
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_ States V. Ewell 383 US. 116 120 (1966) see Beavers v. Haubert 198 U S. 77 87 (1905) (“The

rrght of a speedy tr1al is necessanly relatlve It is consrstent with delays and depends upon |
circumstances.' It secures rights'to'a defendant;‘ It does not preclude th'e rights of pubhc
justice.”). | | | | | l |

- In order to trigger a speedy tr1al analys1s a crlmlnal defendant s tr1a1 must have been
delayed for a per1od of t1me that is presumptrvely prejudicial, which is necessarlly dependent on
the partlcular 01rcumstances of' each case Langford 400 S. C at 442 735 S.E.2d at 482
.Notably, a srmple prosecutron for ordrnary street crime may have a lower threshold for a
Ipresumptrvely preJudlcral delay: than arnore complerr consplracy case.” & jIn South Carolina, a.
delay of over two years has previOUSly been found to be sufﬁcient to trigger a speedy At.rial

J
. analy51s State V. Waltes 270 S C. 104 108 240 S. E 2d'651; 653 (1978) L1kew1se the United

States Supreme Court has suggested a delay of roughly one year could—ln certam ‘.

circumstances—be presumptrvely prejudlcral See Doggett V. Un1ted States 505 U. S 647 652

. 1 (1992) (“Dependmg on the nature of the charges, the lower courts have generally found
postaccusatlon delay presumptrvely preJudlclal’ at _least as it approaches one year. ). _However,

~even where a delay _that is pre'sumptively prejudlcral eXists,a speedy trial determination “:is nbt

f based on the'passage of a specrf e perfod of time” ‘and'dela'yl alone ;is not sinéularly dispositive.

' State v. Pittman, 373 S.C. 527 549 647 S:E:2d 144,155 (2007) (emphas1s added) see State V.

‘ Brazell 325 S C 65 75 480 S E.2d 64, 70 (1997) (recognizing “delay alone is not drsposmve ).
U1t1mately, once a speedy tr1a1 analy51s has been trlggered the questlon of whether a
defendant’s speedy trial rrghts have been vrolated is necessarlly dependent on the. spec1ﬁc

| crrcumstances of the defendant s partrcular case. State v, Roblnson 335 S C. 620 625 518

S.E. 2d 269, 272 (Ct App. 1999) When attemptmg to answer that questron several factors o
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e should be cons1dered State v Kennedv, 339 S C 243 249 528 S E 2d 700, 703 704 (Ct App

' 2000) Spec1ﬁcally, a court analyzrng‘avspeedy tr1al cla1m should cons1der (l) the length of the o .

'_ delay, @) the reason for the delay, (3) the defendant s assert1on of h1s rrght and (4) whether any

l

B preJudlce was suffered by the defendant as a result of the delay Barker v ngo 407 U S 5 14

© . his earher convrct1ons and ended w1th ]

"f~530 (1972) Notably though none of the four factors 1s alone necessary or sufﬁcrent for a ‘
‘ Pﬁndmg of : a speedy trlal Vlolatlon Id at 533 Instead “they are- related factors and must be

4cons1dered together w1th such other c1rcumstances as may be relevant ” Id “In sum, these

; . ‘factors have no tahsmamc quahtles courts must stlll engage ina dlfﬁcult and sens1t1ve balancmg

_',process i Id S ‘

',,‘

" In the case sub ]udlc the date of Appellant S, retrlal for V1ct1m s murder occurred on a

‘a \'

.date roughly ﬁfteen years and e1ght months after h1s arrest in connectlon to the crlme However .

'Abecause Appellant s. retr1a1 was preceded by an earher tr1al that Appellant had already recerved

! along w1th an appeal in Wthh no speedy tr1al 1ssues were ralsed or addressed the relevant delays

‘for purposes of the speedy tr1al analys1s 1n Appellant s case 1nvolved a perlod of roughly forty-

' four months that began w1th the 1ssuance of rem1tt1tur followmg Appellant S successﬁtl appeal of

e,-"start of h1s retrlal for V1ct1m s murder See Levm V.

Y

«_'Af"State 816 S. E 2d 170 177 (Ga Ct App 2018) (“Where there has been an‘appeal ora’’

‘;.f';d1smlssa1 of the charges and a subsequent re- 1ndlctment the court measures the delay from the

R

: ﬁlmg of the remrtt1tur in the tr1al court ”) Icgoren Vi State 653 A 2d 972 978 (Md Ct Spec

B App 1995) (“[I]n construmg a party s rlght to0a speedy trlal under the Slxth Amendment of the RS

Federal Const1tut10n , We are generally, absent extraordmary crrcumstances not present here -
. RS . -; ‘; . ¢ 4 P“\: . . N .

‘ A‘only concerned w1th the per1od between the recelpt of an appellate mandate 1f the next prror

T 'conv1ct10n 1s reversed and the subsequent retr1a1 or the perlod between the declarat1on of a

'
S




- . .A(

‘ m1str1al and the commencement of the retr1a1 ”) Duplantls v. State, 708 So. 2d 1327 1334

',/

(MISS 1998) (“[T]he speedy trlal clock beglns to run for purposes of determmmg a vrolat1on of a

) _.defendant s right to speedy retrral on the date this Court reverses hlS ﬁrst conv1ct1on ”) State V.

Kula 579 N W. 2d 541 547 (N eb. 1998) (concludlng a speedy tr1al analys1s conducted in regard

to a retrlal followrng an appellate grant of anew trral should only 1nvolve an exammatron of the
time perlod between the appellate dec1s1on and the retrral unless the error necessrtatlng the grant

of the new trral was the result of mlsconduct purposefully de51gned to delay the proceedmgs or

deny the defendant a rlght toa speedy trlal) see also State v RlOS 388 S C. 335, 342, 696 .

S E 2d 608 612 (Ct App 2010) (“[A] party cannot acqulesce fo an issue at tr1al and then

~compla1n on appeal ”); State v. Passmore 363 S.C. 568 584 611 S. E 2d 273 282 (Ct App

- -,2005) (“The issue preservatlon requrrement apphes to assertrons of constltutlonal v1olat1ons[ ]”)

cf Brewrmzton V. State 705 S. E 2d 660 662 (Ga 201 l) (“Whlle typlcally the tlme for speedy »

trlal attaches at the date of arrest (or date of 1nd1ctment/accusat1on 1f earher) in thrs case R

‘ appellants Brewrngton and Gary Brown were' actually tr1ed Although they moved for d1smlssal

. on speedy trial grounds pr1or to the1r November 2009 trlal they d1d not appeal the den1al of” that ‘

‘ mot1on prlor to be1ng trled Therefore asto these two defendants the relevant tlme frame for

purposes of the 1nstant motlon t0. dlsmrss on constltutronal speedy tr1al /grounds is from the date

of the m1str1al November 25, 2009 through the date the motion was demed on March 16

2010.”). Nonetheless as the pertrnent delays mvolved in Appellant s case totaled over three

_ years those delays—Just as the sollcltor acknowledged durlng the retrlal———were sufﬁ01ently

vlengthy such that cons1derat1on of the relevant speedy tr1al factors was necessary See Barker

407 U. S at 530 (“Untll there is some delay whrch is presumptlvely pre]ud101al there is no

a necessny for 1 mqulry into the other factors that go 1nto the balance ”) see also Brazell 325 S C.

)



at 75 480 S.E. 2d at 70 (recogmzmg delay——-although not dlsposmve———may be sufﬁcrent to
trlgger review of the relevant speedy tr1al factors) e |
Tumrng to the f1rst of the relevant factors the delays 1nvolved 1n Appellant S case were
unquestlonably lengthy Cf Brazell 325 S C at 76 480. S E 2d at 70 (characterlzlng a delay of
, -three years and ﬁve months as “lengthy ). However a substant1al amount of the delays that |
‘occurred prrorﬂ to Appellant S. retr1a1 were. not attrlbutable to the State Spec1ﬁcally, followmg the . -
1ssuance of remlttltlur 1n J anuary of 2014 Appellant sought the apporntment of counsel from a
trral Judge without: Jurrsdrctron over h1s case and then promptly attempted to pursue an 1mproper
’ 1nterlocutory appeal of the trlal Judge S non- mer1ts based order wh1ch drrectly resulted in over |

four months of delays that extended from Aprrl of 2014 until August of 2014 and that were inno -

way attrlbutable to the State See State V. Dukes 256 S.C. 218 223 182 S E. 2d 286 288 (1971)

(“The delay must be attrlbutable to the State before the appellants can complam bR _sLalso _S_t_at_e_,l
v. Miller Mlller 289 S C 426 426 346 S E 2d 705 705 (1986) (“ln South Carollna a cr1m1nal -
defendant may not appeal unt1l sentence has been 1mposed ”) Beyond those delays one of
_‘Appellant S defense counsel was unable to work on Appellant s case due to an order of . h
‘protectlon that was-in- place from J uly of 2015 untrl December of 2016 wh1ch resulted in roughly’ .
seventeen addrtlonal months of delay that were not caused by the State in any way See Wartes
_270 S. C at 108 240 S E. 7d; at 653 (con51der1ng Wa1tes s counsel 's actions delaytng the trral

when assessmg whether a speedy trral v1olatlon occurred) Accordlngly, when those delays are |

| subtracted from the approx1mately forty four month perlod from the orrglnal 1ssuance of

: 'remrtt1tur to Appellant s retr1al the State could only truly be held respons1ble for delays totalmg : R o

LR
a l1ttle less than twenty three months m Appellant s case, wh1ch was not an, except1onally

lengthy perrod of trme for a murder case to be brought to’ trlal ina county w1th a llmrted number

£
i



. of terms of court. See. Langford 400 S C at 444 735 S.E. 2d at 483 (“[T]he State moved: w1th
' reasonable haste g1ven the few General Sessmns terms scheduled for Edgeﬁeld County durmg

that t1me ”) see also Umted States V. Gregory, 322 F. 3d 1157 1162 (9th C1r 2003) (holdmg an

twenty two month perrod of delay was not excesswely long” for speedy trral purposes)

'» Turnmg to the second of the‘relevant factors the ‘delays 1ncurred that were attrlbutable to .

the State were incurred for legltrmate reasons and d1d not result from any willful, 1ntent10nal ‘or.
tmproper attempts to delay the retrlal See State V. Smlth 307 S C 376 380 415 S E 2d 409

41 1 (Ct App: 1992) (ﬁndlng the defendant bears the burden of showmg a speedy tr1al delay was )

due to the neglect and w1llfulness of the State s prosecut1on) Spec1ﬁcally, some of the delays

_that occurred followmg the 1ssuance of remrttltur in J anuary of 2014 were ass001ated w1th the

\process of determmmg which tr1al Judge would pre51de over Appellant s case, Wthh was a
\

. largely neutral reason for delay See J akup0v1c v State 696 S.E. 2d 247 250 (Ga 2010)

3 (explamlng delays assoc1ated w1th changmg Judge ass1gnments welgh mrmmally against the -
e State) Slmrlarly, the delays between September of 20l4 and August of 2015 were mcurred by A '

the State s ﬁlmg of an appeal in the Supreme Court s orlgmal Jurlsdlctmn wh1ch was.a o

. legltrmate reason for delay that was extended due to the Supreme Court’s decmon to grant the S

* State’s petrtlon before ultlmately rejectmg the State S arguments ina dzvzded oplmon See Loud g
Hawk 474 U S at 3 1 5 (“Grven the 1mportant pubhc mterests in appellate rev1ew 1t hardly need ’

be sald that an 1nterlocutory appeal by the. Govemment ord1nar11y isa va11d reason that Justrﬁes f .
. -delay In assessmg the purpose and reasonableness of such an appeal courts may con51der. ;

" several factors These 1nclude the strength of the Government s posrtlon on the appealed 1ssue ,

= -'the 1mportance of the 1ssue in the posture of the case, and——ln some cases—the seriousness of

*the' cr1me ”) Furthermore the delays between J anuary of 2017 and July of 2017 were 1ncurred ‘
Loy . T e . N W . . :

)
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'based on the 'need' for a newly-.elebted.solicitor to beCOme famillar with Appellant?.’sicasé'and the

expansrve record that had been developed in 1t up to that pornt Wthl’l was a largely neutral

~ ‘reason for delay 16 See Prttman 373 S C at 549 647 S E 2d at 155 (“A vahd reason presented B

.by the State. may Justlfy an approprlate delay ”) see also Kennedy, 339 S.C. at 250 251, 528

'_S E 2d at 704 705 (ﬁndrng the complex1ty of the case wh1ch requlred substantral t1me to . :

1nvest1gate and prepare constrtuted a legltlmate reason for the delay in brrnglng the case to tr1al)..‘

Thereafter, the delays between July of 2017 whrch was the t1me perrod durmg whrch

-Appellant s retrlal was scheduled and the date of retrlal were related to the avallabrlrty of a: '

_surtable term of court for the tr1al Wthh was a neutral reason for delays Cf State V. Chapman
/ .

) 289 S. C 42 45 344 S E 2d 611 613 (1986) (“A portlon of the delay was caused by the normal

' condrtlon of the docket The constltutlonal guarantee ofa speedy trral affords protectlon |

_'only agarnst unnecessary or unreasonable delay ”) Thus as all the delays attrlbutable to thefj' ’

| State were 1ncurred for reasonable and legltrmate purposes as opposed to for the 1mproper

"« purpose of delay, the non w1llful reasons for the delays 1nvolved in Appellant s case dld not

- estabhsh hlS speedy trlal rlghts were v1olated See Wheeler V. State 247 S. C 393 400 147 -
S. E 2d 627, 630 (1966) (“A speedy tr1al does not mean an 1mmed1ate one; it does not 1mply N -

- undue haste for the state too is entltled to reasonable t1me in whlch to prepare 1ts case it srmply ;ﬂ--

’ means a trral w1thout unreasonable and unnecessary delay )

Turmng to the thlrd of the relevant factors Appellant d1d not raise any clalms related to

) hrs speedy tr1a1 rrghts untll roughly forty two months after the appeal of hlS or1g1nal conv1ct10ns

| 1 S1gn1f1cantly, the sollcltor had been prepared o’ go forward w1th Appellant s retrral prror to the

issuance of the order of.protection for one of Appellant s defense counsel: (Trl. Tr. p. 114).
However, by the time the order of protéction expired over a year later, a new solicitor had been
elected, and no members of the prosecutron team that had prevrously been 1nvolved in -
vAppellant s case, were st1ll 1nvolved w1th it. (Trl Tr 2 71) ‘

- 24'
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L -had ended and unt1l after hlS retr1al had already been scheduled 17 Cf. Wartes 270 S C at 109
240 S E 2d at 653 (“We th1nk it 51gn1ﬁcant that Waltes represented by counsel walted |
approx1mately twenty e1ght months before cla1m1ng he had been demed h1s const1tut10nal rrght

to a speedy tr1al ”) see also Langford 400 S C at 440 735 S. E 2d at 481. (recogmzmg delay is'

: not an uncommon defense tactlc) In fact Appellant never actually sought a speedy tr1al and
1nstead wa1ted untll _]U.St two months before l’llS scheduled retrlal was set to beg1n to seek
o dzsmzssal whrch wasa requested remedy consrstent w1th a des1re to avo1d the prospect of tnal

2 entlrely as opposed to a genume desrre for an actual speedy tr1al See Unlted States V. Frye 489

F.3d 201;211-212 (Sth Cir. 2007) (“An assertron of [the] r1ght [to a speedy tr1al] isa demand for‘
a speedy trial, wh1ch will generally be an ob_] ectxon to a contmuance ora motron ask1ng to go 10
trl‘a-l. Frye ] repeated motions for dlsmlssal of the capltal charge are not an assertlon of the |

right, but are an assertion of the"remedyf A m'otlon for d1sm1ssal is not ev1dence that the <

defendant wants to be tried. promptly Frye s motlons for dlsmlssal do not amount to an’

_ assertron of his speedy tr1al r1ghts ” (c1tat10ns and 1nternal quotat1ons omltted)) see also Barker ‘

17 n seeking a reversal of the trlal Judge s refusal ‘to d1sm1ss hlS case fora speedy trial v1olat1on
Appellant contends he properly asserted his constltutlonal speedy trial rights. years before he . .
filed his speedy trial disrhissal motion in August of 2017 through his submission of:an IAD Act
claim and various pro se filings. (App Br. pp. 13-15)." Importantly though, Appellant s IAD Act

. claim did not constitute an assertion of his constitutional speedy trial rights since an IAD Act .

claim is based on distinct statutory——as opposed to const1tut1onal—prov1s1ons See State v.
. N1ckerson 322 P.3d 421, 423 (Mont. 2014) (“The constitutional right to a speedy trial is distinct
. from theright to a speedy trial under-the IAD.”); see also State v. Allen, 269 S.C. 233 237-238,
237 S.E.2d 64, 67-68 (1977) (analyzing a constitutional speedy trial claim separately and
“distinctly frorn an TAD Act ¢claim); State v. Tiicker, 376 S.C. 412, 416, 656 S.E.2d 403, 405 (Ct. -
- App. 2008) (recognlzmg “the rights created by the IAD are statutory in nature and do not rise to
j 'the level of constitutionally guaranteed rights”).- ‘Moreover, to the extent Appellant submltted
- various pro se filings that might have referenced his speedy trial rights, those filings were.

ﬁ'submltted while he was represented by counsel and, thus, were legal nullities as opposed to valld_ o

assertions of his constitutional rights that could properly be considered at trial and on appeal.

See State v. Stuckey,333 S.C. 56, 58, 508 S. E.2d 564, 564-565 (1998) (holding substantive pro -
-~ se filings submitted by a cr1m1nal defendant who is represented by counsel should not be

E accepted and cannot. properly be con51dered by the court) ' :

T
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407 U. S at 5 35 (“[T]he record strongly suggests that wh11e he hoped to take advantage of the
| - delay in Wthh he had acqulesced and thereby obtam a dlsm1ssal of the charges he deﬁmtely d1d '
not want to be trred ) Accordmgly, Appellant s farlure to t1mely and legltlmately seek a, speedy : ': |

' -retr1al in hrs case greatly weakened any clalm he may have had of a v1olat10n of h1s speedy tnal
| , rrghts See Barker 407 U S at 531 532 (“The defendant s assert1on of hlS speedy trlal r1ght
is ent1tled to strong ev1dent1ary werght in' determmrng whether the defendant is bemg deprived of :
| .the rlght We emphasrze that fazlure to' assert the rzght wzll make zt dzﬁ‘ cult for a defendam‘ to -

‘ prove that he was denzed a speedy trzal (emphasrs added)) Moreover the fact Appellant s
| scheduled retrlal was. conducted shortly after he ﬁrst ﬁled hrs speedy trlal d1smlssal motron o

| helped ensure h1s speedy tr1al rrghts were not v1olated srnce he actually recelved a trral almost .

ylmmed1ately after he asserted h1s\r1ghts See Roblnson 335 S. C at 626 627 518 S E 2d at 272

(recogmzmg in a case 1nvolv1ng a ﬁve year delay Robmson s speedy: trral r1ghts were not -
"vrolated when he was tr1ed w1th1n one year of ﬁrst formally mov1ng to dlsm1ss h1s case) |

| Frnally, turnmg to: the fourth of the relevant factors Appellant d1d not suffer any
'H-meanmgful preJudlce asa result of the delays assocrated wrth h1s case and 1nstead actually
: recelved a beneﬁt from the delays in the form of the State s w1thdrawal of the death ‘penalty
notlce See Barker 407 U S at 532 (“PI‘C_]udlCC should be assessed in. the lrght of the o
| 1nterests of defendants Wthh the speedy tr1a1 rrght was desrgned to protect Thrs Court has
‘1dent1ﬁed three such mterests (1) to prevent oppresswe pretrlal 1ncarcerat10n (11) to m1nrm1ze

,'anx1ety and concem of the accused and (111) to 11m1t the poss1b111ty that the defense w1ll be

E ’:1mpa1red ), see also Un1ted States V. James 712 F App X 154 163 (3rd Cir. 2017) (recogmzmg :

pre_]udrce resultrng from delays can be offset for speedy trral purposes by a defendant s rece1pt of :

<

a beneﬁt asa result of the same delays) P1ttman 373 S C at 553 647 S E 2d at 157 (concludmg .

a0
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Prttman s speedy trral rrghts were not vrolated where he recelved some: beneﬁts as.a result of the»

delay”) Add1tronally, Appellant d1d not suffer any actual prejudrce such as the loss of a wrtness‘ .
\ .

* or some ev1dence helpful to the defense due to the delays 1nvolved 1nlh1s case and thus hrs v

%

defense was not 1mpa1red by any delays 18 See Ewell 383 U S. at 122 (rejectmg a cla1m of “
preJudrce as msubstantral speculatrve and premature where the defendants ment1on no spec1f1c ‘
ev1dence Wthh has actually d1sappeared or, has'been lost and no w‘ltnesseswho are known to’
have dlsappeared”) cf Langford 400 S C at 446 735 S E 2d at 484 (“[H]e cannot pomt to any‘ |
‘evidence of anx1ety caused by the st1gma of bemg accused of these crrmes ) Moreover to the b
extent the delays could have had any 1mpact on the memones of the w1tnesscs who testrﬁed
durrng the retrlal that 1mpact would have affected the State equally 1f not more 50 in hght of the." _
fact the State had the burden of provmg Appellant S gurlt beyond a reasonable doubt See Ewell

383 U.S. at 122 123 (“[I]t should be recalled that the problem of delay is the Govemment s too

for it still carrres the burden of provrng the charges beyond a reasonable doubt ”); cf Sm1th 307 e

e >

S C at 381 415 S E 2d at 412 (“Hls argument that he was prejudlced because h1s w1tnesses
memorles faded also lacks merit because the same d1sadvantage hampered the State ).
Furthermore because Appellant was.servmg a hfe sentence 1mposed for crimes he comrrutted in.
Georgra throughout the ent1re perlod of t1me he was awartmg hlS retrlal Appellant was not |
mcarcerated for any perlod of t1me 1nkSouth Carolrna durrng whlch he would not have otherwrse

o been mcarcerated See State V. Monroe 262 S C 346 350 204 S E. 2d 433 435 (1974)

(“Durlng the perrod of delay, he was fully occup1ed servmg tlme under val1d sentences for whrch _TT'V 4

. he recerved full credlt ”) see also Loud Hawk 474 U:S. at 312 (1nstruct1ng 1mpa1rrnent of -

18 On appeal, Appellant has not even attempted to 1dent1fy any-actual preJud1ce suffered asa -
result of the delays invelved in his case and, instead, has elected to rely. solely on a presumption - :
of preJudrce in seekingt reversal of the tr1al _]udge s speedy trral rulmg (App Br pp 14- 17)

' ."27 .
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. 11berty” is the most 1mportant concern for speedy tr1al purposes) Accordmgly, the absence of

_any actual prejudlce resultmg from the delays leadmg up to Appellant s retrial strongly

. } demonstrated Appellant s speedy tr1al r1ghts were not v1olated by the delays See State A '

: Coope 386 S. C 210 218 687 S E 2d 62, 66 (Ct App 2009) (charactenzmg preJudlce to the

r

, defendant as the most 1mportant factor in an analy51s of whether a speedy trlal v1olat10n

l occurred) see also Loud Hawk 474 U S. at 315 (recogmzlng the “p0551b1llty of prejudlce is

Agenerally not alone sufﬁcrent to support a clalm of a speedy trlal VlOlathIl) see generally Umted

"AStates V. Mar1on 404 U S 307 324 325 (1971) (“[N]o one suggests that every delay caused
: detr1ment to a defendant s case should abort a cr1m1nal prosecutlon ) |
Because the relevant c1rcumstances in Appellant s case do not suggest the forty four- o
month per1od of delays—of wh1ch less than twenty-three months could properly be attrlbuted to
.the State—between the end of Appellant S appeal of his orlgmal convrct1ons and hlS retrlal for
V1ct1m s‘brutal murder was the result of any unreasonable or wlllful actrons on the part of the .‘ 5
- State or resulted in any meanmgful preJud1ce to Appellant Appellant s- speedy trlal r1ghts were .
- not violated and the extreme sanctlon of a dlsmlssal of Appellant s murder 1nd1ctment was .

wholly unwarranted 19 See Loud Hawk 474 U S at 317 (“We cannot hold on the facts before , "

"15Even assuming the time perlod from Appellant s arrest inJ anuary of 2002 to the end of h1s ﬁrst
‘appeal in January of 2014.could somehow properly be considered as part of’ the speedy trial .

- -analysis, the delays. associatéd with that part1cular per1od of time also did not violate Appellant s

speedy trial rights due to the fact they were not excessive, were not willful or purposeful were

incurred for legitimate reasons, were not incurred- followmg any valid constitutional speedy tr1al -

a -right assertions, and did not result in any meaningful prejudice to Appellant See Barker, 407

U.S. at 530 (instructing the pertinent factors to be considered as part of a speedy trial analysrs are | '

- 'the length of the delay, the reasons for the delay, whether any assertions of a defendant’s speedy

trial rights were made, and whether. any. prejudice resulted from the delay)., Spe01ﬁcally, {lookmg

. to the circumstances associated with. the earlier delays, the delays incurred between January of .

2002 and- December 0f 2003 were largely attributed to the fact Appellant was being prosecuted at

. that time for crimes he committed in Georgia, ‘which constituted a legltlmate reason for the e
. delays that could not be held agalnst to the State See sberge 418 S.C. at 345 346 794

28
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- us, that the de,la'y's: asserted by respondents wéi'gh:'éufﬁciehtly in support of their Speédy trial

claim to 'vi‘olate t_he'S_jpeed,y' Trial Clause. They do fj‘ot justify the sé;'ver_e fem‘édy of dismissing

- the indictment.”); see alsé Doggett, 505 US at _657*(“[0]ur toleration of such negligence varies
inversely with its protractedness|.]”); cf. Cooper, 386 S.C. at 217-218, 687 S.E.2d at 66-67
(éfﬁr»mihg..fhe":derﬁ'all of Cooper’s speedy ';fiél‘.mdtioh Wilere‘thé delqy‘in‘ bringirig the case to ‘trial :

Ba

. S.E.2d at 373 (“[W]heri a defendant viblates the laws of multiple sovereigns, one jurisdiction.
" must nécessarily wait at the ‘prosecutorial turnstile.” ” (citation omitted)). Likewise, a number of -
the delays were associated with cﬁthViniianices granted;at défense counsel’s request, time granted
+ for investigative purposes at defense counsel’s request, and the longer period of time need for
preparations in a defense penalty case; which constituted legitimate reasons for delay that were
almost entirely attributable:to the defense. See Vermont v. Brillon, 556 U.S. 81,92-93.(2009)-
(recognizing delays caused by dc{fénse \COAunsel’s,continuahce' requests are attributable to the
defendant and not the State when conducting a speedy trial analysis). 'Additionally; a number of
the delays were associated with the changing judge assignments in Appellant’s case, which
~ constituted'a largely neutral reason for delay. See Jakupovic; 696 S.E.2d at 250 (instructing
delays associated with changing judge assignments only weigh minimally in a speedy trial
‘analysis). Furthermore and highly:significantly, none of the delays resulted from the lack of .
preparedness on the part.of the solicitop as the -solicitor,\corvl_sistently expressed a readiness to -
- proceed forward with Appellant’s original trial prior to its commencement, which str'ongly S
demonstrated none of the delays were willfully incurred for the purpose of intentional delay. See

Pollard v. United States, 352 U.S. 354, 361 (1957) (recognizing the constitutional right to speedy

trial is designed to guard against “purposéful or oppressive” delay); cf. Hunsberger, 418 S.C. at
1344, 794 S.E.2d at 372 (identifying the fact the solicitor declined the trial judge’s invitation to -

" conduct Hunsberger’s trial duririg a special term of court as significant to the speedy trial

analysis). Finally, the delays between the date of Appellant’s trial in November. of 2010 and the
end of the subsequent appeal in January of 2014 were simply not relevant to any. speedy trial
analysis as Appellant had already received a trial by that point in time. See United Statesv.
‘Bizzard, 674 F.2d 1382, 1386.(11th Cir. 1982) (“The time between a conviction and a reversal
which requires retrial is clearly not counted for speedy trial purposes.”). Accordingly, even if the
broader time frame Appellant contends, should have been considéred could have properly been - . -
' considered as part of the speedy trial analysis in his case, the trial judge nonetheless did not

- abuse her broad discretion by declining to ‘impose the extreme sanction of dismissal since 1o -

speedy trial violation actually occurred no matter which time span was considered. Cf. Pi'ttmah,“
373°S.C. at 552, 647 S.E.2d at 156-157 (“The record does not reflect any intentional or malicious -
" delays'by the prosecution, nor does the record reflect any negligent prosecutorial behavior in ‘
corinection with this case. Additionally, the delays attributable to'the defense were also .

3 reasonable in light of the circumstances of this case. Although it took a long time for the case _:t'o o
" come to trial, any delay was the result of the complexities of this case. The justifications for the -

~ delay offered by both parties in this case weigh in favor of a finding that Appellant was not
~ deprived of his right to a speedy trial.”).” - : i oo

290,



' » was at least forty four months) Accordmgly, the trlal Judge d1d not abuse her broad dlscret1on
o »by farhng to dlSIl‘llSS Appellant s case. See Langford 400 S. C at 442 735 S. E 2d at 482 (“A

. 'court ] decrslon on whether to. d1smlss on speedy tr1al grounds is rev1ewed for an abuse of

‘. dlscretlon ) see also Brazell 3258, C at 76 480 S E. 2d at 70- 71 (“Although the delay was :..
lengthy and the Justlﬁcatlon was unsatlsfactory, Brazell’s rlght to a speedy trlal was not denled l;
| when one balances the Barker factors The long delay was negated by the lack of prejudlce to
- , 'the defense There is no evldenee that the delay was w1llful or 1ntentlona1 ”) cf., State V. Evans
; 386 S. C 418, 425 426 688 S E. 2d 583 587 (Ct App 2009) (ﬁndlng no error m the demal ofa

.motlon to dlsmlss based on an alleged speedy tr1a1 v1olat10n where the delay prlor to tr1a1 was

approx1mately twelve years) Appellant S convrctron should be afﬁrmed

V '30’; :\ '.'



L
The trial ]udge correctly found Appellant’s issue related to a clalmed vmlatlon of
the Interstate Agreement on Detainers:Act could not properly be rehtlgated prior to his
most-recent trial because the South Carolina Supreme Court had already addressed that
particular issue in‘an earlier appeal and bindingly determined no violation occurred. - _
‘However, even if the issue could have been addreéssed again prlor “to the retrial; no v1olatlon
of the Interstate Agreement on Detalners Act occurred based on: the specnﬁc facts and '
clrcumstances of Appellant’s case S S o : :

Appellant contends the tr1al Judge erred by declmmg to dlsmlss hlS appeal for‘ an alleged

| v1olat10n of the IAD Act In support of that contentron Appellant read1ly acknowledges our | i '
Supreme Court already addressed and rejected the IAD Act cla1m in an ‘earlier appeal
Nonetheless Appellant as'serts the tr1al Judge could have and. should have recons1dered the issue -

“ .

and dismissed the murder 1nd1ctment because the IAD Act S tlme 11m1ts were purportedly

' “clearly” exceeded in h1s case. To the contrary, the Supreme Court addressed Appellant 3 cla1m
of an IAD Act v1olat10n in an earher ‘appeal and found Appellant had walved the 1ssue wh1ch
was a rulmg that became the law of. the case and thus was not subJ ect to further review or
.Aalteratlon by the trlal Judge Therefore the ‘tr1al Judge correctly declmed to recon51der the :

: 'Supreme Court s blndmg ruhng on the matter However even if the tr1a1 Judge could have |

. .somehow addressed an issue- that had already been resolved w1th ﬁnahty by the Supreme Court o
Appellant Stlll would not have been entltled to dlsmlssal because no IAD Act v1olat1on occurred

_m his case m l1ght of the contmuances properly granted prlor to the exp1rat1on of the IAD Act s

apphcable time. l1m1ts Appellant S conv1ct10n should be afﬁrmed

[RELEVANT FACTSI

Shortly after. Appellant s case was rescheduled for h1s most recent tr1al defense counsel
: subm1tted a motlon seekmg for the case to be d1sm1ssed based on an alleged v1olat10n of the IAD

Act’ st1me11nes (Pre Trl Tr p 16 Trl Tr p 15 IAD Act Mot1on pp '1- 6) ln support of that



_the contmuances were. somehow 1mproper because they were purportedly 1ssued w1th

.

motron defense counsel acknowledged numerous contmuances were granted in Appellant S case

. after the IAD Act matter had been ralsed (IAD Act Mot1on pp 3 5) L1kewrse defense counsel

o acknowledged the Supreme Court had already rejected Appellant s c1a1m of an- IAD Act

-

vrolatron (IAD Act Mot1on p. 5) Nonetheless defense counsel mamtamed the orders grantmg

' Furthermore defense counsel asserted the contrnuances granted d1d not adequately cover” the :
full per1od of t1me from 'Appellant s extradrtlon to South Carohna unt11 Appellant S flrst trlal,

: wh11e the record from that trral allegedly d1d not contam all the relevant 1nformat10n regardmg

the IAD Act 1ssue (IAD Act Motron p 5) For those reasons defense counsel argued

'Appellant s case should be drsm1ssed for an IAD Act v1olat10n (IAD Act Motlon P 6)

Subsequently, at the outset of Appellant S. trral the trral Judge conducted a hearmg on the

: conceded Appellant s IAD Act clalm had prevrously been addressed and rejected by the

Supreme Court and he then rested on the arguments rarsed in the pre trlal motron (Trl Tr. pp )

- 15- 16) Followmg those remarks the sol1c1tor asserted the Supreme Court had already ruled

deﬁmtlvely on Appellant s IAD Act 1ssue through 1ts earher dec1s1on and therefore argued that

- . issue could not appropr1ately be ralsed agam to the tr1a1 Judge (Trl Tr pp- 40 41 Court s Ex. #

v1olat10n occurred in Appellant s case: even 1f the 1ssue could have properly been addressed by

: the trral Judge (Court s Ex #1 pp 8 17)

After con51der1ng the arguments of counsel the tr1al Judge concluded Appellant ] IAD

.;,

. Act issue had already been resolved (Trl Tr p 68 p 160) Furthermore the tr1al Judge found

oy

_ 1rregular1ty” and w1thout Appellant S express consent or warver (IAD Act Motron p 5) E o

‘ 'IAD Act drsmrssal motron (Trl Tr. pp 15 16) In support of the motron defense counsel agam D

' 1 (State S. IAD Issue Memorandum), pp 6 8) Moreover the sollc1tor argued no IAD Act " .



.""; s

| nothmg new had been presented callmg 1nto questron the Supreme Court s de01s1on on that
partlcular issue. (Trl Tr pp 160 161) Spec1ﬁcally, the trlal Judge held

~The Supreme Court decrs1on in [Appellant] s 1n1t1al trral reversrng
[Appellant] s conviction and sentence of death .. fully dlsposed
“-of the IAD claim. [Appellant] has failed to present any new.
-evidence to Justrfy questioning that decision. Additionally, there .
\has been no new IAD action commenced- subsequent to that - - °
_ decision. Accordmgly, [Appellant’s] motlon to dlsmlss for ’
vrolatron of the IAD is hereby denled :

o
. -

(Order Denymg Motlons to Drsmlss p 6) Therefore the tr1a1 Judge declmed to drsmlss

-

. “Appellant s case based on an alleged IAD Act v1olat10n (Trl Tr. pp 160 161 Order Denymg

Mot10ns to Dlsmrss p 6; p 18) \

|STANDARD OF REVIEW[

| On appeal an appellate court srts to revrew ‘a tr1al Judge s rulmgs solely for errors of law
o State v. Hurell 424 S C 341 351 81 8 S E 2d 21 26 (Ct App 201 8) In cases mvolvmg issues ‘
,regardlng comphance w1th the requ1rements estabhshed by the IAD Act the IAD Act s terms arei

- mandatory and'a rulmg contrary to‘those terms ord1nar11y constrtutes an error of law ML

Patterson 273 S C 361 363 364 256 S. E 2d 417 418 (1979) see State V. Holbrook 274 S. C 4,

6, 260 S.E. 2d 181 182 (1979) (“[T]he 120 day t1me 11m1tat10n 1mposed under [one of the IAD
Act S. art1cles] is mandatory and requ1red d1sm1ssal of the charges agarnst appellants w1th ,
prejud1ce ”) However when a contlnuance is requested wrthm the t1me llmrts estabhshed by the | T

o IAD Act a tr1a1 Judge is vested w1th broad d1scret10n m regard to whether to grant or deny one,

-and the trral Judge s rullng on the matter w1ll not be drsturbed on appeal absent a clear and

_prejudlclal abuse of dlscret1on See State V H111 409°S. C. 50 59 60, 760 S E. 2d 802 807 (2014), R

. & KU
'(“[W]e wrll reverse a c1rcu1t court s dec151on to grant a contmuance under the IAD only when it L

amounts to an abuse of drscretlon ”) Patterson 273 S C at 363, 256 S E.2d at 418 (“It is o



‘axiomatic that the deci'sion to grant a 'cOntinuance is generally within the trial'cou'r't’s ‘

dlscret1on ”) see also State V. Ravenell 387 S C. 449 455 692 S E. 2d 554 557. (Ct App 2010) '

Y-

(“The trial court’s denral ofa motlon for a contrnuance wrll not be dlsturbed on appeal absent a

clear abuse of d1scret1on ”) State V. Yarborou,qh 363 S C 260 266 609-S.E. 2d 592 595 (Ct

: App 2005) (“The grantmg of a. motron for a contlnuance is w1th1n the sound d1scret10n of the
trial court and w1ll not be d1sturbed absent a clear showmg of an abuse of dlscretron )

S1gn1ﬁcantly, appellate reversals of tr1a1 Judges rullngs on contrnuance requests are about as

rare as the proverbral hens teeth ? State V. Lvtchﬁeld 230 S C 405, 409 95 S.E.2d 857 859

P « Y

aosn. - o A R
| NALYSIS

_ A Correctness of the Trlal J dge’s Conclusnon Appellant’s IAD Act Claim Could Not Be |
' Relltlgated in nght of our Supreme Court’s Earlier Appellate Decision Addressmg That
e Exact Issue : :

Thelaw-bf—the-case doctrine is 'a' doctrine based on the idea a court’s decislon upon a rule
- of law reached in a case “should contmue to govern the same - issues in subsequent stages in the

same case. ” Arrzona V. Cal1forn1a 460 U S 605 618 (1983) Pursuant to the law-of-the case

doctrlne “a party is precluded from relltlgatlng, after an appeal matters that were elther not
. / '
‘ rarsed on appeal, but should have been or ralsed on appeal but expressly reJected by the

appellate court ? Judv v. Martrn 381 S C 453, 458 674 S E. 2d 151 153 (2009) In other

words that doctr1ne prohlblts 1ssues Wl’llCh have been dec1ded in a prror appeal from bemg

'6

g ‘relltlgated in the trral court in the same case.” Ross V. Med Univ. of South Carolrna 328 S C “
51, 62 492 S E. 2d 62, 68 (1997) “Whrle the [law of- the case] doctrrne has been referenced as -

.drscretronary, it is recogmzed that prrncrples of authorrty -do 1nhere in the mandate rule that ,

o34



binds a loWer COurt on remand. to"th'e"law of the case established on appeal . Atkins v. 'Wilson,'

’ 417 S. C 3 l7 788 S E 2d 228 235 (Ct App 2016) (footnote and crtatron omltted)
In the case at bar Appellant sought to- have his charges drsmrssed by the trial Judge after :
- the’ trral Judge revrewed and reconsrdered our Supreme Court s earlrer decrsron/rej ectrng the IAD
} '~Act clarm However as\defensev counsel readrly acknowledged to the tr1al Judge and Appellant
' contmues to acknowledge on appeal Appellant prevrously rarsed h1s IAD Act clarm durmg hlS
' earl1er d1rect appeal and our Supreme Court expressly addressed and I'CJ ected that partrcular "
| clarm in demdmg that appeal See Barnes 407 S. C at 37 753 S E 2d at 550- 551 (“[W]e need :
* *not reach any of appellant s other 1ssues save that alleged he was entrtled to dlsmrssal of all
‘ charges under the IAD Act On the face of thls record it appears appellant walved hlS speedy
.,',trral rrghts under this Act and we therefore declme to reverse on thrs ground ”) cf Ross 328
- S.Cat 62-63, 492 S E 2d at 68 (“In Ross I, the Court specrﬁcally determmed the lower court had
drscretron under prov1s1ons of the APA to order dlscovery concernlng alleged 1rregular1t1es in the A
, grrevance proceedlngs at MUSC and durmg the grrevance process MUSC s General Counsel
and Vice- Presrdent had vrolated provlsrons of the APA prohrbltmg ex parte communrcatron In
. arrrvmg at these conclusrons the Court necessarrly dec1ded the APA was applrcable to. MUSC S
grlevance proceedmgs The lower court was bound by thrs decrslon as the law of the case.
: Accordlngly, the lower court erred by concludlng the APA d1d not apply to the grrevance
proceedmgs before: MUSC ”) Beyond that fact followmg the i issuance of the Supreme- Court s

decrsron Appellant d1d not: seek rehearlng or ra1se any other challenges to the rullng on the IAD |

' t;Act cla1m even though appellate success on that issue would have entrtled him to a complete

o

' drsmrssal of hrs charges as opposed to. the new trral he was able to obtaln See State V. Samnson

o A'3l7 S. C 423 427 454 S E. 2d 721 723 (Ct App 1995) (explamrng unchallenged and ’



A unappealed rulmgs are the law of the case) Furthermore nothlng prevented Appellant from .
| presentmg all the 1nformat10n he sought to present m support of h1s IAD Act clalm durlng h1s
latest tr1al when he orlglnally ra1sed that issue to both the trlal Judge from the. ﬁrst tr1al and the

,Supreme Court on appeal See J dy 381 S C at 458 674 S E 2d at’ 153 (mstructmg a party

‘ cannot relltrgated a matter that elther could have been ra1sed in an earl1er appeal or was expressly

. :"_irej ected by an appellate court. ) Accordlngly, because Appellant had a full and falr opportumty E

| ‘to raise h1s IAD Act cla1m and that cla1m was re]eeted by both the or1g1nal trlal Judge and our

e

- Supreme Court the Supreme Court s rulmg on Appellant s IAD Act cla1m was b1nd1ng and

'Appellant was precluded from havmg that issue rel1t1gated agam at the outset of hlS most recent ,

4t

‘ tr1al See Statev Gilbert, 277 S C 53 58 283 S E 2d 179 181 (1981) (“Appellants allegat1ons 3

o A that the1r confessmns should have been suppressed have been con51dered by 1 th1s Court and "

\

resolved adversely to the appellants These matters are therefore Tes Judlcata (cltatlon o

' omltted)) see also Tavlor V. Unlted States 59 F App X 58 60 (6th C1r 2003) (“The law of the ( o

- case doctrlne holds that once an appellate court has ruled on a part1cular issue; absent exceptlonal

- c1rcumstances the ruhng is ﬁnal and must be followed by the dlstrlct court on remand ”) Asa

result the trial Judge correctly declmed to rehtlgate an 1ssue that had already been ﬁnally '

resolved by our Supreme Court See State v. Patrlck 318 S.C. 352 358 457 S E 2d 632 636
(Ct App 1995) (holdmg the Supreme Court s rulmg on Patrlck’s IAD Act clalm durmg an

: vearl1er appeal was b1nd1ng) Appellant s conv1ct10n should be afﬁrmed

B Absence of an IAD Act Vlolatlon Even Assummg the: Trlal Jugge Could Have
. Addressed and Reconsndered the Issue ‘ o o

The IAD Act isa compact entered 1nto by 48 States the Unlted States and the Dlstrlct o E -

o of Columbla to estabhsh procedures for resolut1on of one State s outstandlng charges agamst a ‘ _ -

o prlsoner of another State' ” New York v. Hlll 528 U S. 110 111 (2000) (c1tat1ons omltted)

36



Critically, the IAD Act was desrgned to create “cooperatrve procedures” between the states and .
' the federal government in order to “encourage the expedrtlous and orderly d1sposrt10n of’ .
outstandmg charges and detalners agalnst pr1soners 1ncarcerated in other Jurrsdlctlon based on
| '*the “uncertamtles caused by such charges and detalners S C Code Ann § 17. 1 1- lO art l see'
\State V. Flnley 277 S C. 548 550 290 S E 2d 808 809 (1982) (“The purpose ofI A D 1s to . |
‘: foster the expedltrous d1spos1t10n of charges outstandmg agamst prlsoners SO, as to ehmmate
uncertainties wh1ch accompany the ﬁlmg of detarners ”) | |
Based on the IAD Act two. drstlnct deadhnes are rmposed upon the State after a detamer

‘ agamst a defendant held in another Jurlsdrcnon is ﬁled—a 180- day deadhne and a 120 day
deadhne See S.C. Code Ann § 17 11 10 art III(a) (settmg out a 180- day deadhne for the L

: commencement of trlal) S. C Code Ann § 17 11 10, art IV(c) (sett1ng outa 120 day deadlme

| for the commencement of tr1al) Specrﬁcally,,when a defendant ﬁles a. request complylng w1th

J the IAD Act s requlrements for ﬁnal drsposrtlon in connect1on to a ﬁled detarner the defendant |
_' | “shall be brought to tr1al w1th1n one hundred and elghty days after he shall have caused to be | ‘b -
dellvered to the prosecutmg officer and the approprlate court of the prosecutmg ofﬁcer s
’ Jurlsdlctlon written notice of the place of hlS 1mprrsonment and hrs request fora ﬁnal d1sposrt1on
. to be made of the indictment, 1nformat1on or complamt » S C Code Ann § 17 11 10 art III(a),. - |
‘ L1kew1se “trlal shall be commenced w1th1n one' hundred and twenty days of the arrlval of the |
pr1soner A1n the recelvrng state” when a defendant is transferred pursuant to a deta1ner regardless :
' .of whether the defendant ever requested ﬁnal d1spos1t10n S C Code Ann § 17 11 10, art IV(c). 7
Ord1narlly, ifa defendant is not brought to trlal w1th1n the apphcable statutory perlod the IAD » |
Act requrres the trlal Judge to drsm1ss the pend1ng 1ndlctment 1nformat1on or complalnt w1th

Vo

_-_prejudlge.»s.c. CodeAnn.§17—'l_1\-105 art. V(o). N



oo ~

Cr1t1cally though notw1thstand1ng the deadlmes estabhshed by the IAD Act a. trlal Judge
with Jurlsdlctlon over the case 1s vested w1th statutory authorlty to expand the deadhnes by
“grant[ing] any necessary or reasonablecontmuance” for ¢ good cause shown in open court”
.when “the prlsoner or hlS counsel” ls present S C Code Ann § l7 11-10, art III(a) see S. C
- Code Ann § 17 ll 10 art: IV(c) (provrdmg “for good cause, shown in open court the pr1soner or. -
his counsel be1ng present the court havmg Jurlsdlctlon of the matter may grant any necessary or
reasonable contmuance”) Moreover beyond the trlal Judge s authorlty to expand the deadhnes
for good cause, a defendant—or counsel actmg on the defendant S behalf——can wa1ve ‘the -
'_deadhnes estabhshed by the IAD Act in multlple ways 1nclud1ng by requestlng contlnuances or

' agreemg to a trlal date outsrde of the Act S deadhnes See Hlll 528 U.S. at 115 (recogmzrng

g defense counsel can waive an lAD cla1m by agreemg to.a tr1al date outsrde of the deadlmes »

- ‘estabhshed by the IAD Act) see also leey, 277 S C.at 551 290 S E. 2d at 809 (“In the 1nstant '
" case, appellant s motlon was the cause of the delay, the prosecutlon 1nd1cated it was ready to
- proceed to tr1al We belreve a defendant cannot cause the delay in the tr1al and then expect o

dlsmrssal of the charges because the case was not trled w1th1n the one hundred twenty day

i

" ‘per1od ), State v. Allen, 269 S C 233 238 237 S E 2d 64 67 (1977) (“The provrslon in Sect1on ,
‘ _,‘IV(e) for d1smlssal of an 1nd1ctment where a. prlsoner is returned to the orrglnal place of
' 1mpr1sonment wlthout a trlal has no apphcatlon when as here the State is ready for trial and the
prlsoner requests and obta1ns a contmuance ”) R o SR
- In the Appellant s case nerther the State nor any ofkthe c1rcu1t court ]udges 1nvolved in
- the case;Just as'the Supreme Court has prev1ously- concluded—vrolated the requrrements ‘of the -

| . IAD Act before Appellant was brought to trlal for V1ct1m s murder See Bames 407 S C at 37

- ':753 S E.2d at 550- 551 (dechnmg to d1sm1ss Appellant s case for a purported IAD Act Vlolat1on) 'v



s Accordmgly, even assummg Appellant s IAD Act cla1m could have somehow been addressed by -
l the tr1al Judge desp1te the fact it had already been addressed and re_]ected by the Supreme Court
no IAD Act v1olat10n occurred in Appellant s case .4 N

: Cr1t1cally, regardless of whether Appellant actually trlggered the 180 day deadlme or the B

B 120 day deadhne was the apphcable deadlme that began runmng when Appellant was extradlted i o
/‘ :

Lo .to South Carolma from Georgla the c1rcu1t court took proper statutor1ly authorlzed actrons '. |

W1th1n the deadlmes estabhshed by the IAD Act Demonstratlng that fact ona date only 102 _

) ‘days after the 1n1t1al purported tr1gger1ng event and seven days after Appellant was brought to

o South Carolma Appellant appeared p_r_o_ se’ before Judge Keesley, and a hearmg was conducted -

- on hrs IAD Act claim in open court Then two days after that, Judge Keesley issued.a wr1tten
' order ﬁndmg good cause exrsted to contmue Appellant s tr1al beyond the 180 day deadlme R
’ ' ‘mandated by the IAD Act Specrﬁcally, m ﬁndmg good cause ex1sted Judge Keesley

e

| 'determmed Appellant s case was gomg to be a cap1tal murder tr1al spe01ﬁc procedures appl1ed

to such trrals in South Carohna a pres1d1ng Judge would have to be appoxnted terms of court R R
;would have to be mod1f1ed the d1scovery assocrated w1th a death penalty case would have to be

:conducted and there was no. reasonable way the case could be brought to tr1al under the |
) ':t1meframe establlshed by the IAD Act wh1ch were all leg1t1mate and we1ghty reasons for
| N contmumg Appellant s death penalty tr1al See S C Code Ann § 17-11- 10 art.. III(a)
‘(authorlzmg the presrdmg Judge to grant “any necessary or reasonable contrnuancel for good
o cause shown in open court” when an IAD clalm is before him or her) of. Hrll 409 S. C at 59 60
760 S. E 2d at 807: (cons1der1ng the magmtude of the charged crime 1n determmmg whether the
e trlal ]udge abused hlS dlscretlon by grantlng a; good cause’ contmuance under the IAD Act)

| Therefore in Appellant s case a c1rcu1t court Judge w1th proper Jurlsdlctlon over the matter

s



y

. ,' granted a reasonable and necessary contmuance upon a showrng of good cause before erther the

" 180- day deadhne or the 120 day deadlme of the. IAD Act had exp1red and there was nothrng
suggestmg Judge Keesley abused h1s dlscretron by grantrng that contmuance See H1ll 409 S. C
at 59, 760 S E.2d at 807 (“[W]e wrll reverse a c1rcu1t court s dCClSIOI’I to grant a contmuance

_ under the IAD only when 1t amounts to an abuse of drscretron ”) see also Lvtchﬁeld 230 S. C at

| 409 95 S E. 2d at 859 (“The grantrng or refusal of a motlon for contlnuance is w1th1n the ‘

' drscretlon of the trlal Judge and h1s dlsposmon of such a motron W111 not be reversed on appeal
" unless it is shown that there was an, abuse of dlscretlon to the prejudlce of appellant o

V [R]eversals of refusal of contmuance are- abo1ut as rare as the proverbral hens teeth ”) As a

' result no IAD vrolatron occurred when Appellant s case was contmued past the deadlmes |

Foe

" estabhshed by the IAD Act.

Beyond the fact no IAD vrolatlon occurred as a result of J udge Keesley s grant of a
: proper contrnuance no subsequent v1olat10n of the IAD Act occurred before Appellant was’
;- : | brought to tr1al Crltlcally, unt1l February 16 2006 it was not poss1ble for Appellant to be
"brought to trlal in h1s death penalty case as he did not have—and had not warved the rrght to
s have—the requlsrte two speclally quallﬁed attorneys needed for a caprtal murder trlal to proceed
forward See S. C Code Ann § 16 3 26(B)(l) (“Whenever any person is charged with murder
and the death penalty \1s sought the court upon determlmng that such person is unable
' ﬁnanc1ally to retain adequate legal counsel shall appomt two attomeys to defend such person in._ jl |
R the tr1al of the action.. One of the attomeys SO appolnted shall have at least ﬁve years experlence‘ :
" asa l1censed iattorney and at least three years ‘.expe‘rrence in the actual tr1al of felony cases .and

. only one of the attorneys SO appomted shall be the Publrc Defender ora member of hrs staff ”)

‘Then shortly after Appellant s second attorney was appornted J udge Maddox who by then was

. s
f



_ pres1d1ng over Appellant s case, conducted a hearmg in an effortto schedule Appellant ‘s tr1al
" i and was forced to contmue the case agam because nelther the court S schedule nor the schedules
of the attomeys;-—rncludlng Appellant s attomeys—were such that a trlal could be scheduled for
‘the remamder of 2006 After that Appellant d1d not make any- formal or leg1t1mate requests for
hrs case to be promptly trred and d1d not rarse any add1t10nal arguments pursuant to- the IAD Act

pnor to Judge Maddox schedulmg hlS case for trral in June of 2008 20 Instead once the case: was - »

,scheduled for that time per10d Appellant s counsel moved for a contmuance to glve them t1me to

S Critically, although no leg1t1mate obj ectlons pursuant to the IAD Act were raised after Judge
Keesley granted the initial good cause contlnuance Appellant———through an improper pro'se

" motion dated September 5, 2005, and filed on Septermber 8, 2005-—personally sought for his case

+ to be dismissed pursuant to the IAD' Act (Court’s.Ex. #3, pp. 18-25).. Likewise, in. November
‘of 2005, Appellant personally: submrtted to.the Edgefield County Clerk of Court several letters
" he had allegedly sent to his counsel mdlcatmg he did not wish counsel to seek any. contmuances
-on his behalf. (Court’s Ex. # 3, pp. 32- -36). Notwrthstandmg the fact it was for counsel-—and not ‘
' Appellant—to make the necessary ‘'scheduling decrs10ns for the defense, none of Appellant’s pro -
se filings, which were legal nullities in lrght of the fact he was represented by counsel at the: time
he submitted them, constituted legrtrmate objections under the IAD Act, and the circuit court’
" judges involved in ‘Appellant’s case correctly took no action on any of those filings. -See Jones v.
_ State, 348 S.C. 13, 14, 558 S.E. 2d 517,517 (2002) (“There is no constitutional right to hybrrd '
) representatron either at trial or on “appeal.?”); Fosterv. State, 298 S.C. 306, 307,379 S.E:2d 907,
"907 (1989) (ordering the Clerk of Court to return a substantive pro se document filed whlle the
petitioner was represented by counsel); see.also Hill, 528 U. S.at 115 (“Schedulrng matters are
" plainly among those for which agreement by counsel generally controls. This case does not -
Ainvelve a purported prospectlve -waiver of all protectron of the IAD’s time limits or of the IAD
generally, but merely agreement toa specrﬁed delay in trral ‘When that subject is under -~~~
. con51derat10n only.counsel is in a position to assess the beneﬁt or detriment of the delay to the
. 'defendant’s case. Likewise, only counsel isin a posmon to. assess whether the defense would
' even be prepared to proceed any’ earlier. Requiring express assent from the defendant himself for
“such routine and often repet1t1ve scheduhng determinations would consume time to.no apparent
purpose. The text of the IAD, moreover, confirms what the reason of the matter suggests: In. :
allow1ng the court to grant good ~cause continuances’. when either ‘prisoner or his counsel’ is -
present it contemplates that scheduling questions may be left to counsel.” (citation omrtted)) cf.
Miller v. State, 388 S.C. 347, 347, 697 S.E.2d.527, 527 (2010) (“Slnce there is no right to
‘hybr1d representation” that is part1ally pro se and part1ally by counsel, substantive documents, L
with the exception of motions to relieve counsel, filed pro se by a person represented by counsel :
are not to be accepted unless:submitted by . counsel. ‘Because petitioner was represented by
L counsel, the pro se motion -was not proper, should nét have been accepted, and should not have
" been ruled upon The mot1on was essentrally a nullrty ke (c1tat10ns omitted)). -



complete therr preparatlons for the caprtal trlal Just before a Jury pool was drawn and J udge .

'l\/laddox granted the defense s request and contmued the case: unt11 such time it could be set for
tr1al As Appellant S. defense was, not yet ready for trral long after Judge Keesley granted the

. ‘.mrt1al good cause’ contlnuance 1t is: abundantly clear nelther Judge Keesley nor J udge Maddox
abused the1r broad dlscretlon in contrnurng Appellant s case beyond the deadllnes set out in n the

IAD Act 21 See State V. Colden 372 S C 428 437 641 S.E. 2d 912 917 (Ct App 2007)

. (recognlzmg tr1al Judges have broad dlscretlon and are shown great deference on the grant or

- demal of contmuance requests) Moreover by actually seekmg addrtlonal cont1nuances beyond

" the 1n1t1al cont1nuance granted by Judge Keesley, Appellant S defense wa1ved any rlght to

7 complaln of an IAD v1olat10n when h1s case was ﬁnally brought to tr1al at a t1me when all srdes

. were ready to proceed See H111 528 uU: S at 115 (recogmzrng defense counsel—even w1thout ‘

- express consent from the chent be1ng represented——could effectrvely wa1ve a defendant s rrght to

A be brought to tr1a1 w1th1n the 180 day perlod specrﬁed under IAD Act by agreelng to a tr1al date

-

z Regardmg Judge Maddox s May 2008 order grantlng defense counsel’s motlon for a good
cause continuance, there is no: indication in the order the continuance was granted following a _; ‘
. hearing conducted in open court with-either defense counsel or Appellant present as requ1red by
the IAD Act.. See S.C. Code Ann: § 17-11-10, art. ITI(a) (permitting a trial judge to grant “any -

R necessary or reasonable continuance” upon “good cause shown in open court” when “the *-

' prisoner or his counsel”); S.C. Code Ann.’ $ 17-11-10, art: IV(c) (permitting a trial Judge to: grant

“any necessary or reasonable contlnuance” upon “good cause shown in.open court” when “the
* prisoner or his counsel”). Importantly though no_objection was, raised to the sufficiency of the
order after it was issued, and, thus, ‘Appellant cannot properly challenge its sufﬁc1ency now. See
~ Hill, 528 U.S. at 118 (“[Making dismissal of an indictment turn on a hypértechnical d1st1nctlon]

- would enable defendants to escape Justlce by w1ll1ngly accepting treatment 1ncons1stent with the

" TAD’s time limits, and then recanting later on. ‘Nothing in the IAD requires or even suggests a
distinction between waiver proposed and wa1ver agreed to.”); see generally State v. Burnett, 226
 S.C. 421,424, 85 S. E 2d 744, 746 (1954) (“A defendant may not reserve vices in his trial, of

~ which he has notice as here, taklng his chances of a- favorable verdict, and in casé. of .
disappointment, use the error to obtain another trial. ”); State v. ‘Ballew, 83 S.C. 82, 87 63.S. E

' 688 690 (1909) (“The general prmmple that a party can not take his chances of a successful _
o 1ssue reserving vices in the trial; of which. he has notrce for use 1n case of drsapporntment is
) un1versally recognlzed and obv1ously Just ”) T :




outsrde that time perrod) see also Brown V. Wolff 706 F.2d 902 907 (9th C1r l983) (explammg '

[a] prrsoner may waive hlS IAD r1ghts 1f he afﬁrrnatwely requests to be treated ina manner
. contrary to the procedures prescr1bed by the IAD” whlle also findmg the pet1t10ner by expressly

© agreeing to contlnuances up to the date of his trlal “acted contrary to the speedy trral prov1srons

. of the IAD”) Un1ted States V. McIntosh 514 F App X 783,, 795 (lOth C1r 2013) (“A defendant -
may wa1ve hlS IAD rlghts by agreemg toa tr1al date that is later than the Agreement requlres . -
'.Here the Govemment mo.ved to de51gnate the case a complex case and to exclude all time prlor -
to trial for purposes of the Speedy Trlal Act The Government s motlon requested a trlal date of

October 24 2010, Well beyond the IAD ] 120 day deadlme At a hear1ng on that motlon
Defendant was present w1th hlS counsel and d1d not object to. the later trial date Because he d1d f:
| not do so, ‘he yvawed h1s rlght to go to trial w1th1n 120 days of h1suarlr1val ln the Dlstr1ct of : |
Kansas ”) cf Allen 269 S. C at 237 237 S E 2d at 66. (holdmg the defendants request for a |
contlnuance amounts toa walver of the1r ri ght to now contend that they were depr1ved of the -
‘rlght to a speedy trlal of the charges aga1nst them”) Accordmgly, Just as our Supreme Court -
prevrously concluded no IAD Act v1olat1on occurred in, Appellant s case, and therefore .
Appellant was not entltled to dlsmlssal eyen assummg the issue could have been addressecl and

reexammed by the tr1al Judge Appellant s convrct1on should be afﬁrmed

s



CONCLUSION

For all the foregoing reasons, it is respectfully submitted that the judgment and

conviction of the lower court be affirmed.
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