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INTRODUCTION

~This case is bcforé this Court on app'éal frbm the entry of .summaryxjudgment
in favor of lPlaiﬁtiff-Réspondent Cjalléwassie Island Members Clﬁb, Inc. (‘A‘CIMC..”),
which is a member-ownéd amenities club on Callawassie Island, Beaufort County,
South Carolina. CIMC filed this 1aWsuit to enforce ité contractual righté. CIMC
seeks to recovér dues _énd ét_her amounts due from the Defendants Gregory L. Martin
and Rébécca L. ‘Martin,'vlvho- are é’quity n;émbers of CIMC. (R 21-31). _CIMC
claims that, under the governing doc.:umelbﬁs‘; Athe»l\/'Iartins ag'reed/to and are f_equired
to continﬁe to meet their ﬁnanéial ob}igations until CIMC reissues their memb.ership
to a new member. Reissuanc¢ can 6¢cur ejfuher by transfer in cbnn;:cti_on_ with the
sale of the Martins’ property on Callawa'ssie" Island or sale via the membership resale
list. | | .

CIMC Has a finite number of members -- and, consequently, a finite funding
source _‘_‘ because it iS ‘orgar:lized alongside the Cal‘lawassie Island real estate
community that it serves. ’CIMC’_s éurviv’al‘ depends upon all of its members paying |
their fair share of .operéti»ng éosts unti_l» their membership is re‘is.sued to a ﬁew
meémber. This \is what every mémber agfees to when he or she prchases a
membership in CIMC.

| Several .controlling documents, which héve been amended and revised over

the years, have governed membership in the Club. Those documents.iriclude, in.



descenddin‘g order-of primaciy,v CIh/IC's By-Laws, Plan ft)r Offerrng of _Memberships,
and General Club Ruled. | | |

The Martrns have asserted'eounterclaims and argued, for Various reasons, that
| they are not obligated to remain members of .C‘IMC and can abandon their,ﬁnancral g
responsibiliti_es to their fellow memhers vrheneyer they want. In their Second
Amended Ansvrer and Ceunterclarms, the Martins asserted counterclaims for_breach
of contract and negligent mlisrepres:entati.on. (R. 78:90).

The trial court correctly granted CIMC summary judgment as to Appellant
Gregory. L. Martin because} the' unambigueus .dOcuments jprovid‘e that CIMC is
‘ _entltled to the relref demanded The trral court denied summary Judgment as to |
Defendant Rebecca L. Martin, pendmg the completlon of further dlscovery (R 1 1)
Gregory Martin filed an appeal to thlS Court - |

On May 2, 2018, this Court issued an unpubllshed oplmon affirming in part
and reversing in part the trial court's entry of summary Judgment in favor of CIMC,
th,ding that:

(a) The trial court correetly held that a contract existed between
CIMC and the Appellant; '

(b)  The trial court improperly granted summary judgment to.CIMC
on its claims as to whether the Appellant's resignation from the
Club 1mmed1ately ended all of his obligations to the Club, in llght
of this Court's opinion in The Callawassie Island Members Club,
Inc. v. Dennis, 417 S.C. 610, 790 S.E.2d 435 (Ct. App. 2016).



(c) The trial court improperly granted summary judgment to CIMC
on its claims because there is a scintilla of evidence that whether
the Appellant was "expelled" from the Club and whether the
Club's governing documents were improperly changed on the

~ issue of. expulsmn : '

(d) The tr1al court 1mproperly granted summary Judgment to CIMC
~ on its claims because, pursuant to this Court's ruling in Dennis,
S.C.. Code Ann. §33-31-620 does not require a resigning
member of the Club to continue paying dues until reissuance of
their membership, notwithstanding the part1es clear agreement
to the contrary; :

(¢) The trial court-improperly granted summary judgment to CIMC
as to Appellant's breach of contract counterclaims, because (as
set forth above) there are ambiguities in the governing contract
documents; '

(f)  The trial court properly granted summary judgment to CIMC as
to the Appellant s negligent m1srepresentat1on countercla1ms

(g In l1ght of'the foregomg rulings, this Court also reversed the grant
of attomeys fees to CIMC; and

(h) In light of the foregoing rulings, this Court did not address
CIMC's additional' sustaining grounds, pursuant to Futch v.
MecAllister Towing of Georgetown, Inc., 335 S.C. 598, 613, 518 -
S.E.2d 591, 598 (1999) (holding appellate court need not address

remaining issues when resolution of prior iss'uevis dispositive).

Both part1es filed petitions for rehearing. While those pet1tions were pending,
the South Carolma Supreme Court 1ssued a published op1n1on in the related case of |
The Callawasszie Islanq’ Members Club, Incf v. Dennis, 42'5‘S.C. 193, 821 S.E_.2d 667 .
(20.18). Thereaf‘ter, on Novemher 3‘0., 20.18, this Court ‘granted both ‘sides’_ petitions |
for rehearing and authorized the ﬁling of supplemental briefs in light of the Supre‘me

. )
Court’s decision in Dennis.



ARGUMENTS

I. - The Supreme Court’s opinion in the Dennis case establishes that the
contractual requirement that Club members continue to pay dues, fees,
and other charges until their membership is reissued is valid and
enforceable under the Nonproﬁt Corporation Act.

-In its opinion filed -May 2 2018 thls Court 1nterpreted the South Carolina o

Nonproﬁt Corporatlon Act of 1994 and concluded that S.C. Code Ann § 33-31-620
of the Act “does not requlre re31gned members to continue paying dues that accrue
after they resign.” (Sllp'Op. at 7). For this holdmg, this Court relied excluswely on_
its prior analy51s in The Callawassie Island Members Club Inc. v. Dennis, 417S. C A.
610 790 S E.2d 435 (Ct App. 2016)

However, the Sup_rerne Court‘~subsequent1y reversed that ‘portion of this
Courf;s prior D‘ennivsd'eci's‘ion. Speciﬁc‘alllyv,_th'e Supreme Court held: '

The court of appeals’ reasoning ignores subsection 33-31-
620(b), which provides, “The resignation of a member
does not relieve the member from any obligations the
member may have to the corporation as a result of
obligations incurred -or commitments. made before
resignation.”  S.C. Code Ann. '§ 33-31-620(b) (2006).
Subsection 33-31-620(b) contemplates two categories of
debt for which a resigned member continues to be
responsible after resignation: (1) “obligations incurred ...
before resignation” and (2) “commitments made before
resignation.” S.C. Code Ann. § 33-31-620(b). The dues,
fees, and other charges the Dennises owe fall into the
“commitments made” category. The 1994 Plan -- which
was in effect when the Dennises joined -- and the 2008
Plan -- which was in effect when the Dennises resigned --



The Callawassze Island Members Club Inc v. Dennis, 425 S. C 193, 821 S E. 2d

pay dues, fees, and other ‘eharges until the reissuance of his membership,. Moreover,
this Court must construe S.C. C»Qde Ann.‘§‘33-3 1-620 as upholding the requirement -

that Martin continue to pay dues, fees, and other charges after his resignation (or his

court’s ruling that Martin owes dues, fees, and.other charges incurred prior to

both provide that a member who resigns from the Club
must continue to pay membershlp dues, fees and other

‘charges “until his or her equity-membership is reissued by .

the Club.” “When the Dennises joined the club, they made

a commitment to continue to pay dues, fees, and other =

charges durmg the period of time after resignation and
before reissuance of the membership. Therefore, we find.
the requirement that members. continue to pay dues, fees,

and other charges after . resignation until, their
membersth is rezssued is not prohzbzted by section 33 -3 1 -

- 620.
667, 673 (2018). (Empha51s added)

" In applying the Supreme Court’s ‘Denhz’s decision to the case at bar, it is

- beyond dispute that the Appellant Martin, like the Dennises, made a commitment to .

unilateral attempt to force an expulsion by non-payment). Consequently, the .tria‘l '

reissuance of his membership should be affirmed.

II.

question the Denrﬁses are contraetually bound to the Members Club.”- Deﬁnis, 821

The Supreme Court’s op‘in.ion‘ in the Dennis case supports this Court’s
- prior ruling that the Appellant was a member of CIMC.

In its decision in Denhis, the Supreme Court recognized that “[t]here is no -



S E 2d at 670 n. 2 The Supreme Court explamed
,. The Dennlses argued to the court of appeals there was no.:, E .
. evidence the1r Island Club membershrp transferred to the =
E Members Club.. The ‘court “of ‘appeals rejected ‘this "
argument stating, “We hold a question of fact does not *
. exist as to- whether Appellants were members of - [the R
N ,Members Club] ” 417 S C at 615 790 S.E. 2d at 438 We"
agree ‘ .
de
The same is true in 'the»p'resentcase. " Th‘is Court has;preyiousl:y'-ruled that “a
question of fact does notv-exist as ,to”Whether Martin .was a memberof CIMC”- biecauSe, -
o [t]he ev1dence in the record supports the c1rcu1t court S: ﬁndmg that Martm s‘j_‘,
o membersh1p in CIC transferred to CIMC upon the sale of the club ” (Sllp Op at 2) o
',L1kewrse thrs Court noted that “Martm also contlnued paymg dues and recelvmg
' *the beneﬁts of membershlp well after CIMC took control of the club ” (Shp Op at

'2) That ruhng is fully supported by, and con51stent w1th the Supreme Court s" .

_decrs1on in Denms and,should be upheld on -rehearmg. -

L L The Supreme Court’s opmlon in the Denms case requnres the reversal of‘ :‘, '
o this Court’s prior rullngs that thereé exist genume lssues of material fact |
in dlspute that preclude the summary Judgment entered m CIMC’s favor. . -

'In Dennis, the Supreme Court began its analysis “with a general discussion of . -

o

~ This ruling was not chaljlenged- by Martin in‘his petition for reh‘earing.iﬁh. 1 : -



the mefnbership arrangement énd thé‘. merhbership cl_chmgnts that govern that
arrangement.”  Dennis, 821 S.E.2d »a;c 670. The Court récognized that three
documeﬁts -- fhe Bylaws, the "P‘lan, and the Rules -‘- “govern the membeféhip” and
that “[t]he three documents reference each- oth"er and are intended to operate
together.” Id. The Supreme Court detemﬁined that "“[w]hen the ‘Dc.'nnises resigned
in 2010, the membérship'aocuméhts 1n ieffe'ct'\fvvere,the 2008 Plan, the 2009 Bylaws,
and the 2009 Rules.” Id. The_SUpremé Court also fouhd “[t]heré is no evidence that
the various amendments to the docume.nts,vsv/}ere 1n ‘ény Way contrary to. the BylaWs,
Pfan, andv Rules in .place}at' thé time of t’he 'aﬁ;ehdﬁents.” Id; ]éy footnote, the
Suprémg Court re'cognizéd thé followihg_: |

The 1994 Bylaws pr4ovidAe' the“BYlaws may' be altered,

amended, or repealed.” The 1994-Plan provides the “Plan

may be amended in accordance with the Bylaws.”

Similarly, the 1994 Bylaws provide the board of the Island

Club have [sic] the authority to “[a]dopt, alter, amend, or .
repeal the Rules governing use of the Club.”

Id.,n.l.
The same is true in the present case. Martin has alleged that he resigned or
otherwise t.ri.ed to force his expulsion from CIMC by non-paymeht in late 2011 or at

least by June 2012.2 At that time, like in Den_nis‘, the membérship documents in’

2 In his Amended Answer and Countérclaims, Martinhsought “a finding that the

Defendants obligations to the Club terminated at the time of their resignation in November 2011.”.
(R. 60). Later, in the Second Amended Answer and Counterclaims, Martin pled alternatively that
he was expelled from membership “since approximately,J une 2012 or earlier.” (R. 81). The record



effect were the 200é ‘i’le.m, the éOO9 Byiav&s, and the 2Q‘09‘Rule;s. ,Cofisequently,.
consistent with‘the 'Sui)rerr.l"e Cou‘rt’s d’ecils‘ion in Dénnig,'ihére is Iilloage.n.u.ine issvu,e of
matérial fact in dispute as to Wthh version of the goyemiﬁg'dbcuments c_énfrqls the -
relaﬁoﬁship betweeq Martin énd CIMC in the 201 1-2.01‘2‘ time frame.

: Likewi‘sAe,',c.onsistent with‘ the Sﬁpreme Court’lé'd'eCision in» Denﬁis, there is ﬁo
genuine issue of maferial fact;iin dispute régarding the authority for the CI_MC Board
to amend the General Club Rules without a vote of the full mer_nbers'h'ip. This issue
ﬁas arisen o'nlyxin thevcontext "6f Martm’s ffméndatbry expulsiqn” argument. Martin
- relies on language in the 2‘001 Rules étating: | ‘ﬁAny member whose account is not
settled within the four (4) n%onths périod folldwing _su.s}:)’e‘n.sion shall. bé expellled
frqm the Club.” (R. ‘135'4)." (Emphas_is adde‘d). However, in 2007, the Ru.les were
prbper}y amended, and the “mandatéry ‘expulsion” language was removed. The
2067 Rules state: “Any member Wﬁése account is not settled within the four (4)
month period followihg sﬁspenéion. may be’ eﬁipelled from the élub.” (R. 143.5).,
(Emphasis added). The 2009 R:ules. coptipued to use the same “may be ‘expelled”
language. (R. 1471). 'Citingthat-sanie' lahguagé, the’Supremer Court ‘in D‘enn.z's :

explaine‘d”that ‘cthé. 2009 Rulé‘s, ‘Which were 'ih effect when the Dennises re'signed,“»

also shows that Martin stopped péyi.ng his‘d'ue's, fees, assessments and charges in ldte 2011. (R.
30). I ' ' '



do not make expulsionvmandatory under any condition.” Dennis, 821 S.E.2d at 673.°
‘Those same 2009 Rules as applled to Martln show that expulsmn was 11kew1se not
‘mandatory in the 2011 2012 time frame
In its May 2,2018 e'pihion, this Court recognized that pursuant to the revision
adopted in the 2007 Rules and fetained in the 2009 Rules, “CIMC would not have
been obligated to expel Martin deepite his suspension.” - (Slip Op. at 6) B'Ut.this.
Court further wrote: . "‘H(')'wev‘er,/ Martin contehdsfthe governing docurﬁents were
improperly changed by CIMC to prohibit people from exiting the club.” (Slip Op.
at 6). This Court cited to aspfovision in the 2007 Pléh stating:
* The Board of Directors may, in its sole discretion 'ame‘nd .
or modify the Plan from time to time, so long as such
amendments .or modifications do not materially and
~adversely affect the rights of the Equity Members. Any

amendment or modification which materially and

adversely affects the rights of the Equity Members must

be approved by a majority of the votes-held by the Equity

Members so affected.
(Slip Op. at 6). Then, relying on Maftin’s affidavit that no such vote of the
membership was ever held, this Court found that “there is a genuine issue of material
fact regarding -whethef the goyerning docu‘mentsyv.ere improperly chahged and
whether the mandatory expulsioh provision was siill in effect at the time of Martin’s _

suspension from the club.” (Sllip Op. at 6). This Court’s erro.r, howeyer, Wasl in

3 The Supreme Court also found “there is no ambiguity as to eXp’ulsion from the
Members Club.” Dennis, 821 S.E.2d at 673. '



citing to the amendment provlslon for the Plan for Offering of Memberships rather
than the amendment proui'sion for the Generavalub Rules.4 As the Supreme Court
explains in Dennis, the BylaWs provide that the Board of Directors has the authority
to “[a]dopt, alter, amend or repeal the General Club Rules govem1ng use of the Club
and all its fac111t1es by members.” (R.. 1478) See Dennis, 821 S. E 2d at 670, n.1..
Thus, an amendment of the Rules does not requzre a vote of the Sfull membersth
Martin, in fact, does not cite to any evidence suggesting that the General Club» Rules
\Arere not properly amended in 2007 lo’r 2009. Moreover, he oi.tes to no contractual
document that required a\lot’e of themembers to approve any changes to the General
Club Rules

"As a .result,l contrary to what this Court previously determined, there is no
materlal ‘1ssue of fact in drspute The 2009 Rules govem Martin’s resrgnauon or
attempt to force his expulsron from CIMC durmg the 2011 2012 time frame, and
those Rules do not lnclude the “mandatory expuls1on provision. This is precisely
what the Supreme Court _ru-led in Dennis, and \_it .i/s equally applloable and binding in
this case. | | |

In sum,-there is absolutely no evidence that CIMC Board expelled Martin-

4 The 2007 and 2009 versions of the General Club Rules prov1de that "[t ]he Board .
of Directors reserves the right to amend or modify these rules when necessary and will notify the
membership of such changes. " Any such amendments or modifications shall be subject to and
controlled by the applicable provisions of the By-Laws and the Plan for the Offering of
Memberships." (R. 1425, 9 1.3 (2007 version); R. at.1496, ﬁ[ 1.3 (2009 version); accord R. at 1310
(1994 version); R. 1324, 9 1.3 (2001 vers1on))



from the Club. E.v.en if "suspende'd" from the':.Club for nOn-payment, Martin did.not
‘have the right to automatlcally expel" hlmself by 51mply remaining delmquent for

“four add1t1onal months Therefore regardless of whether Martin submltted his
i resignation or attempted to force his own expu151on by non-payment, Martin remains
obligated to pay his ydues, fe'e_s;- and other charge_s until such time as his membership
is reissued. That trial court ruling is fully»consistent with the Supreme Court’s

" decision in Dennis and should be affirmed. -

IV. The Supreme Court’s opinion in the Dennis case requires a ruling in the
| case at bar that the CIMC governing documents are unambiguous and
are not subject to interpretation using parol evidence.
In its opinion in Dennis, the Supreme Court rejected all arguments that the
governing documents -- the 42-008 Plan, the 2009 Bylaws, and the 2009 Rules -- are
ambiguous in any respect Flrst and foremost, the Supreme Court cited to Section

5.11 of the 2008 Plan, entltled “Payment of Dues and Other Charges by Resrgnmg

Members,” which states: “An Equity Member who is on the waiting list to sell

o hls/her membership will be obligated to continue to pay to the Club all dues, fees

and other charges ass001ated w1th his/her membership until his/her Equity
Membership »is reissued by~the Club.’f (R. 1448-1449). The Supreme Court
concluded that“‘[t]his language unambiguously 'provideslth‘e Dennises are obligated
to continue to pay all membership dues, fees, and other charges after resignation

7/

11



_untll their membershlp is re1ssuéd ? Den‘msv 821 S E.2d ét 670 lThe Supreme Court
recogmzed that “[t]here are no- prov131ons m the 2009 Bylaws or 2009 Rules that"
contradict this.” Id. | |
The Supreme Coﬁrf-ther; analyzed avri‘d I"eVGI"SGd the rulings of this Courtl in
Dennis .ﬁ.nding' ceﬁain ~amb_'1”g,1_1itie5' in the contract language:“.‘i ._Eir,st,‘ the Supreme’
Court r‘ejected‘ this Cou.ﬁ»’-s'reliance on differences iﬁ langhagé 't)e‘theenv the 1994
Bylaws and 1994 Plaﬁ as “-n'o.t. sufficient to create an ambi.guity” and as “irrelevant.”
Dennis, 821 S;E.2d at 671 -M‘or'eover, the -S.upreme Clouix"t e*plain_cd_that “Iéven if |
we were to treat the ‘ter.m,invat'io.n’. proyisiohténd the fresignatibn’ prbVisibri as
governing the same eveht,‘there 1S no ambiguity.;’ Id; The. Court, indeéd, focused .
on the 2009 Rules which state: ‘f’Any ‘mer'r‘lb.er may terminate memberShip in the
Club. Notwith.standin;’g 'tv_errn’ina;tion, th‘e‘:me\'mber shall remain lidble for ény unpaid
_ clﬁb .account, .me"mbership .du_es tand' chafge.s‘ (inclﬁding ény food and. .k;everag.e
minimurﬁs) until the membership is sold.”; Id |
The Supreme Cdﬁ'rt élso'rejééted)thi's_" Court’s ~determihéti.on that the term
“unpaid” in the 2009 R‘ulve.s was undéﬁned én‘d thus ambiguéué. Thé Suprerﬁe Court
wrote: |
| Finally, the term “unpaid” in’ the 2009 Rules is not
- ambiguous, despite the fact it is not defined. The court of
appeals explained its interpretation of this provision by
stating, “It-is unclear whether the language relating to

unpaid dues refers to unpaid dues owed at the time of
resignation or unpaid dues accruing before and after

12



resignation.” We find there is nothing unclear. “Unpaid”
~_means any payment the Dennises are obligated to make -
- according to the terms of the membership documents that
has not been made. We have already discussed that the
membership documents include obligations to pay before
and after the date of resignation. The Dennises admit they
have not made the payments. According to the plain
language of the membership documents, the Dennises’
unpaid dues, fees, and other charges are “unpaid.” -
Id. (Citation omitted).
These are important pdints for rehearing in the present case. In its May 2,
2018 opinion, this Court found the same ambiguities in the contract documents as
identified in its Dennis opinion. This Court recognized that “[t]he same governing
documents at issue in Dennis were used in this case” and then cited to the exact same
ambiguities discussed in Dennis, thereby concluding that “an’ ambiguity exists
regarding the obligation of a resigning member to continue paying dues post-
resignation.” (Slip Op. at 3-4). The Supreme Court, however, rejected that analysis
in its Dennis opinion, and thus, on rehearing; this Court is bound to conclude that
the same documents are not ambiguous, consistent with the Supreme Court’s
analysis of that very issue.
Moreover, the Supreme Court in Dennis rejected any reliance on extrinsic
evidence to argue that the governing documents are ambiguous. The Supreme Court

explained “because we find the terms of the membership documents are

unambiguous, no statements regarding the terms of those documents may be used to

13



- vary thelr othetwise clevar meaningv.-” Dennis, 821 S.E.2d at 672. The. Supreme Court
thus applied the parol evldence rule to bar consideration of testimony that'contradicts |
' or varies the terms of the‘memb‘e’rshi‘p documents,_ includlng testimony- of vlzhat the
members were allegedly told by Ellen Padgett, a former membersh1p coord1nator :
aboutthe expulsion‘process. In its May 2, 2018 op1n1on this Court rel1ed on the
-‘Very same oarol evidence, to preclude summary judgment. On.rehearjng, that
: evidence.must nouv be rejected cons‘istent '-With the Supreme 'Court’sl'decisi‘on in

Dennis.

V.  The summary Judgment on the Appellant’s breach of contract
counterclalm should be afﬁrmed ‘

In its May 2, 2018 opinion, this Court also re.versed summary judgment
entered on Martin’s bx;each of contract’c‘ounterclaim.' ‘This Court reasoned as
follows: “Because of_ the‘, inte._rrelated nature between Martin’s breach of contract
counterclaim and CIMC’s bfeach of cl.on'tract clalm and,:as stated above, the fact that
relevant portions of the governing documents are ambiguous, 'we reverse the circuit
court’s grant of summary judgment to ClMC.v” '(S_lip Op. at 7). This ruling should
be reverSed on rehearing.. 'AS-‘ discussed above,‘ithe Supreme Court in Dennis
determvin‘ed that the goIVerni'ng documents are not ambiguous and 'furt\‘h_er explained

that CIMC members, such as the Dennisesl_and Martin, _remain obligated for dues,

14



fees, and other charges until réisSuan¢e of their memberships. Thus, the’:summary
judgment on Martin’s breach of contraét‘couhterclaim should be affirmed.’

V1. The tfial court’s award of atto'rn'ey"'s fees and costs to CIMC should be
affirmed. S S )

In its May 2, 2018 op‘in.idn,v '_.this Court alsé 'reile?rsed the grgnt‘, of éftome_y’s
fees to CIMC because the summéry judg'me-nt on the merits wasl-revérse'd in.paft gnd
remanded. On réhcaring, CiMC requééts thgt the trial court’s award of attorney’s
fees and costs be reinstated and afﬁrmed. [f the sufnmary judgmént on the merits is
affirmed, the award of a_ttofﬁey"’s fees and costs should be affirmed as Weil;

CIMC rélies on,priér briéﬁ_ngén thils issue.r In sum, thé aﬁalysis by the trial
court should be afﬁrmed. Thg-‘gdvem‘ing' documents are properly coﬁstrued to
include the recovery of_“‘all coéts and .expenses”. to CIMC, inclﬁding réasonable
attAome,y"svfees, if a legal écti'oh is com.me‘nced‘ by CIMC “to collect an".'y amount
owed” or ‘;td_ enforce an_'}'/. .li‘ability‘l of a member to the Club.” (R ‘14'71)‘

Furthermore, Martin’s argument that the governing documents do not provide for

3 The Court’s analysis of the negligent misrepresentation claim in its ‘May 2, 2018

opinion is correct-and should be affirmed on rehearing. . In his petition for rehearing on this issue,
Martin argues that the expulsion language as contained in Section 13.3.1 of the 2001 Rules
constitutes a representation that “members must be expelled after nonpayment.” See; Martin’s
Petition for Rehearing, p. 3. However, as discussed above and as determined by the Supreme
Court .in Dennis, that expulsion provision was amended in the 2007 and 2009 Rules to be
discretionary rather than mandatory. As a result, Martin has not shown that any false
representation was made by the 2001 Rules. Instead, that representation was no longer in effect
in the 2011-2012 time frame because the Rules had been amended in the interim.
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C.IMC to recover attorney’s fe_e_s was: an »ri‘s{sq.e raised for the ﬁrst time 1n hlS Rule
59(;3) motion, which waé_ ~untir£1el'y. The trialv court, in fact, recognized that “CiMC’s
authority to coliecfc its attofne‘_y’s fees ... was raised for.)thé first time at,th'e hearing
for recOnside'ratioh."’ ‘(R.' 9). It is, however, well settled‘ that “a party cannot for the
first time raisé an issue by way of a Rulve 59(é) hotion that could have b'eeh "raised '
at trial.” Patterson v. Reiéz, 318 S.C. 183,:456 S.E.2d 436, 437 (Ct. App. 1995).
Hére, the. issué was nof e;/eri raised 1n theRuie 59(e) motion but rather for the ﬁrst‘
time at the hearing on the Rule 59(e) mbtiori, which is obviously not timely. (R.

333-334).
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CONCLUSION

For the foregoing reasons, the Respondent Callawassie Island Members Club,
Inc. respectfully requests this Court to affirm the trial court's grant of summary

judgment to CIMC, including the award of attorney’s fees and costs.
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