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The énutb QEaruIma Court of Appeals

JENNY ABBOTTKITCHINGS

. CLERK

V. CLAIRE ALLEN

DEPUTY. (‘ LER.\

Jesse Kirchner, Esquire

‘Michael A. Timbes; Esquire

Thurmond Kirchnet Timbes &
Yelverton, P.A.

15 Middle Atlantic Wharf, 101
Charleston, SC29401

Re:

Teseniar, Mark v. National Fire
Case #2011193671

Dear Counsel:

April 5, 2012

" _.POST OFFICE BOX 11629
COLU\lBlA SOU'IH CAROLINA 29211

1015 SLMTER STREET

‘COLUMBIA. SOUTH CAROLINA 29201

TELEPHONE: {$03).734- 1500
FAX: (803) 2341839

www,sceourts;org:

Enclosed is a copy of an Order of the Court'regarding your Motion in the above case. Pursuant
to.Rule 221(b) of the South Carolina Appellate Court Rules, thé remittitur in the case will be sent
to the Clerk of Court-for Charleston County after fifteen (15) days exclusive of the date of filing

this Order.

JAK/jt

CC:

Very truly yours,

John L. McCants, Esquire
John T. Chakeris; Esquire.

" Justin O'Toole Lucey, Esquire

Phillip Watd Segm Esquire
W. Jefferson Leath, Esquire
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The South Caralina Court of Appeals

Mark F. Teseniar & Nan M. Teseniar,

on behalf of themselves and others

similarly: situated, and Tweélve Oaks At

Fenwick Property Owners Association,

Inc., ‘Respondents,

Professional Plastering & Stuicco, In,
Maria Arias, and Miquel Rosales, Defendants,

National Fire & Marine Insurance

Company, Appellaiit;

The Honorable Kristi Lea Harrington
Charleston County -
Trial Court Case:No, :2008-CP-10-00049

ORDER

National Fire: & Marine Insurance Company (Na‘t‘ib‘nallFi‘ré)', who wés_ nota party to
the underlying .action_, has filed a notice of appéal from the trial court's oral ruling denying
'Naﬁonal Fire's request for a Special Verdict Form and/or General Verdict Form Accompanied by
Written Interrogatories pursuant to Rule 49, of the South Carolina Rules of Civil Procedure.
Respondents have filed a motion to dismiss, arguing National Fire cannot appeal from any matter
afising from the undetlying trial because National Fire was not a party in the action, and never
moved to intervene. National Fire filed a réturn‘."

After careful consideration, this appeal is dismissed. -See Rule 201(b), SCACR ("Only a

party aggﬁeved by ‘an order; judgment, seéntence or decision may appeal.);. Ex parte Condon, 354

-
by
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$.C. 634, 642,583 S.E:2d 430, 434-(2003) ("[Tlhe Attomey General is required, like everyons
élse, to formally-intérvéne and become a named-party before he can file-an. appeal.”).

IT 1S SO ORDERED.

Columbia, Souith Carolina

cc:  John L. McCants, Esquire
Jesse Kirchner, Esquire
‘Michael A. Timbes; Esquire
Johin'T. Chakeris, Esquire
Justin O'Toole Lucey; Esquire
Phillip Ward Segui, Esqiiite
W. Jefferson Leath, Esquire
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L o S Eliis, Lawhorne.
The South Cavolina Court of AAppealgsime o4

JENNY-ABBOTT KITCHINGS. . ~ POST OFFICE BOX.11629 .
COLUMBIA, SOUTH CAROLINA. 29211:

CLERK
o 1015 SUMTER STREET,
‘V.CLAIRE ALLEN " .COLUMBIA, SOUTH CAROLINA 29701

DEPUTY- CLERK TELEPHONE:: (803) 734-1890°
FAX:- (803)734-1839
www.sccourts:org

September 05,2012

Johin Lucius McCants
PO Box 2285
~ Columbia SC 29202

Re:  Teseniar, Mark v. National Fire
Appellate Case No.. 2011-193671

Dear Counsel:

The Order Denying’th_e:Pe‘t_i’t‘ion_er Rehearing was filed and mailed on August 30,
2012. The cotirt is considering the Suggestion for Rehearing En Banc; therefore,
the time limits to file the Petition for Certiorari are being held in abeyance. |

Very truly yours,

cc: Jesse A. Kirchner
Justin O'Toole Lucey
Phillip Ward Segui, Jr.
W. Jefferson Leath, Jr.
John T. Chakeris
Michael A. Timbes
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RRECEIVE]D)
002090 54983

10 6201
Ellls Lawhorne
&:Sims; PA.
TEI)B %nuth Carolina Court of Appeals
JENNY' ABBOTT KITCHINGS - POST OFFICE BOX11629 -
CLERK ’ . COLUMBIA SOUTH CAROLINA 2921%:
. - 1015.SUMTER S
V. CLAIRE ALLEN . COLUMBOII\ SOthATTH CA;l—gEIEN.I/.\ 29201
DEPUTY CLERK: TELEPHONE: -(803) 734-1890-

FAX: (803)734-1839
www.sccourts. org

December 05, 2012

John Lucius McCants
POBox 2285
Columbia SC.29202.

Re: Teseniar, Mark v, National Fire
Appellate Case No. 2011-193671

Dear Counsel:

Your Suggestion for Rehearing En Banc has been considered and rejected by the
Couirt. The remittitur will be sent in accordance w1th the South Carolina Appellate

‘Court Rules.

Very truly yours,

c¢:  Jesse A. Kitchner
Justin O'Toole Lucey
Phillip Ward Segui, Jr.
W. Jefferson Leath, Jt.
John T: Chakeris
Michael A. Timbes
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

Kristi Lea Harrington Circuit Court Judge

Case No. 2008-CP-10-0049

Mark F. Teseniar & Nan M. Teseniar, on behalf of themselves and others similarly
situated, and Twelve Oaks At Fenwick Property Owners Association, Inc., (from
December 16, 2008 0 Present).....u...cicumsssmmmsssssisssssssssmssizanse Plaintiffs/Respondents,

Professional Plastering & Stucco, Inc., Defendant,
-and-

National Fire & Marine Insurance Company, INC. .....coeeorneriviverrieresmnrenssssecrssesne Appellant,

PETITION FOR REHEARING AND SUGGESTION FOR REHEARING EN
BANC

John L. McCants, Bsquire
Ellis Lawhome & Sims, PA
1501 Main St., 5™ Floor
P.O.Box 8825
Columbia, SC 29201

(803) 212-4959

~ E-mail: jmccants@ellislawhomne.com
Attorney for Appellant :



Appellant National Fire & Marine Insurance Company (“Appellant”), by and
through the undersigned counsel; petitions the Court of Appeals, pursuant to Rule 221,
SCACR and Rule 219(b), SCACR, to rehear, en banc, the Order of the Honorable Johp
C. Few, filed on April 5, 2012, dismissing the appeal of Appellant,

STATEMENT OF CASE

On or about January 4, 2008, Respondents Mark F. and Nan M. Teseniar, on
behalf of themselves and others similarly situated, filed a civil action, C/A 2008-CP-1.
49, in the Court of Commons Pleas, Ninth Judicial Circuit, alleging design ang
construction defects, and resulting water intrusion damages, within the buildings
comprising the Twelve Oaks at Fenwick Plantation Horizontal Property Regime.
Respdndents filed the civil action initially against the developers but thereafter amended
their complaint to include numerous other parties involved in the design and construction
| of the buildings, including the architect, general contractor and subcontractors, including
Professional Plastering & Stucco, Inc. (“PP&S™). Appellant issued an insumﬁtx policy
with commercial general liability coverage to PP&S eﬁ'ectfve for the period May 30,
2003 to May 30, 2004 (the "Policy"). Appellant is pt.“oviding*a defense in_the civil action
(now on appeal- Case No. 2011196386) to éP&s by Jonathan J. Anderson, Esq, of

Anderson & Reynolds, LLC, pursuant to the Policy and subject to a reservation of fights.

On March 8, 2011, Appellant filed and served a Request for Special Verdict Form
and/or General Verdict Form: Ac;:ompanied by Written Interrogatories Pursuant to
S.C.R.Civ.P. 49 (the "Request") in the civil action. The Request came before the trial
court for a hearing on May 3, 2011; however, the trial court continued the Request until

the time of trial scheduled to start on May 9, 2011 against PP&S only. The trial court
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held a jury trial the week of May 9, 2011, on the causes of action against PPA_’LS. On May
13, 2011, prior to the. case going to the jury for deliberation, the trial court orally denjeq
Appellant’s Request. The trial court did not issue a written order. On May 13, 2011, the
jury returned a verdict in favor of Respondents in the amount of $7,723,225.00. The trig|
court entered judgment against PP&S on May 16, 2012, Appellant filed and served 3
Notice of Appeal on June 10, 201 1. On January 31, 2012, Respondents filed a motion to
dismiss Appellant’s appeal. Appellant filed a response to the motion to dismiss on
February 9, 2012. The Honorable John C. Few issued an order, filed on April 5, 2012,
granting the motion to dismiss.
ARGUMENT

Citing Rule 201(b), SCACR and Ex parte Condon, 354 S.C. 634, 642, 583 S.E.2d
430, 434 (2003), JudgeAFew ruled that Appellant had to be a named party in the civil
action in order to appeal the ruling against Appellant that is the subject of this appeal.
Judge Few misapprehended Rule 201, SCACIIQ1 and Ex parte Condon is distinguishable,

Rule 201(b), SCACR states, “[o]nly a party ‘aggrie;/ed by an order, judgment,
sentence or decision may appeal.” Appellant is a paﬁy. Appellant is a party to the motion

and order that is the subject of this appeal.z The fact that Appellant is the party to the

' OnMay 16, 2011, Respondents commenced a civil action in the Court of Commop

Pleas, Charleston Counfy seeking a declaratory judgment that Appellant and the other
insurers that issued insurance policies to PP&S owed indemnity to Respondents for the
judgment. The civil action was removed to the federal court and is now pending before
the Honorable C. Weston Houck of the United States District Court for the District of

South Carolina,

2 The usual cases on standing are the ones where a court must determine whether a

party is aggrieved by an order. See Beaufort Realty Co. Inc. v. Beaufort County, 346

S.C. 298, 551 S.E.2d 588 (S.C. App. 2001). The cases typically arise where a citizen or
group challenges some government action. Beaufort Realty Co,. Inc., 346 S.C. 298, 551
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ruling, which ig the subject of this appeal, distingu}shes this case from Ex parte Céndon’
354 8.C. 634, 583 $.E.2d 430. In Ex parte Condon, the Supreme Court dismissed the
appeal by the South Carolina Attorney General pursuant to Rule 201, SCACR, The
Attomey General was neither a party to the civil action nor the party to the speciﬁc‘ruling
that was being appealed in the civil action. The Attomey General’s interest in the civi]
action was only a general one,ﬁ based on his position as a state officer, and his belief that
he was charged to protect the interest of the citizens of South Carolina, Ex parte Condon,

354 S.C. 634, 640, 583 S.E.2d 430, 433. The specific interest of Appellant is much

different than the generalized one, in the ruling on appeal, of the Attorney General in Ex

parte Condon. Appellant is the specific party aggrieved by the ruling that is the subject

of this appeal.

Judge Few cited the language in Ex parte Condon, “[t]he Attorney General js
required, like everyone else, to formally intervene and become a named party before he
can file an appeal” as a basis that Appellant must be a named party. First, Judge Few’s
decision may be correct if Appellant were appealing the jﬁry‘ verdict or judgment in
Appellant’s name, not PP&S. It would be logical that Appellant should be a named pa&y

in that situation just as the Supreme Court said the Attorney General must be in Ex parte

S.E.2d 588 (South Carolina Coastal Conseivation League challenging decision by
Beaufort Zoning Board of Appeals); Carolina Alliance for Fair Employnient v. South
Carolina Dept. of Labor, Licensing, and Regulation, 337 8.C. 476, 523 S.E2d 795,
(S.C.App.,1999)(Carolina Alliance for Fair Employment challenging a South Carolma
wage notification statute governed by the South Carolina Department of Lebor, Licensing
and Regulation). Smiley v. South Carolina.Dept. of Health and Environmental Contro),
374 S.C. 326, 649 S.E.2d 31 (2007)(Property owner challenge to decision by Office of
Ocean and Coastal Resource Management/Scuth Carolina Depariment: of Health and
Environmental Control). The issue of standing also arises in cases where_the Court must
decide whether a named party to a civil action is aggrieved by a decision made within the
case. Shaw v, City of Charleston, 351 S.C. 32, 567'8.E.2d 530 (S.C.App.,2002). -
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Condon, The quoted language does not apply to present facts, Referring to 4 CJs,,

Appeal and Error, § 242 (2012), “[g]encrally, the only persons who may appeal include g
party to the action or procceding below, or fo the judgment or order, a lega]

representative of a party, or a person having privity of estate, title, or an interest thag

appears from the record.” Further, “[t}he term ‘party’ in a statute has been construed, not
in the technical sense as necessarily importing a litigant before the court in the
proceeding in which the judgment or order was rendered, but as including any one on
whosé interest it has a direct tendency to inure, and it has been held that one not a ‘party®
may névcrthcless be a ‘party aggrieved’ within statutes governing the right of review, A
statute granting a right to appeal by a person aggricved has been given a liberal
construction with regard to the word ‘person,’ as including a nonparty.” 4 C.J.S., Appeal
and Error, § 242 (2012). |

Second, Rule 201(b), SCACR has not been interpreted by the South Caroling
Supreme Court to require that an éggrieved party be a named party, of there is no
étanding to appeal. See In Ex parte Whetstone, 289 S:C. 580, 347 S.E.2d 881 (1986). In

Ex Parte Whetstone, a non-party witness appealed from an order directing him to attend a

deposition and produce certain documents. The respondent moved to dismiss the appeal
on the ground the order was interlocutory and not directly appealable. The Supreme
Court granted the motion to dismiss on the basis that an order directing a non-party to
submit to discovery is not immediately appeala,blc_:. mm, 289 8.C. 580,
347 S.E2d 881. The Supfeme Court held that the non-party witness had two alternatives

to contest the discovery:' 1) the witness méy either coxhply with the discovery order and

waive any right to challenge it on appeal, or 2) refuse to comply with the order and

Paged4
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appeal after he is held in contempt for his failure to comply. In Ex parte Whetstone, 289

S.C. 580, 347 S.E.2d 881, 882. In Ex parte Whetstone is judicial precedent for the italjc
_words cited above in 4 C.J.S., Appeal and Error, § 242 (2012). Reading Rulg 201(b)
SCACR to require that one must always be a named party to the civil action disregards
the cases where a party is specifically aggrieved by an order or judgment of the court, but

is not a named party to the civil action.

Third, formal intervention by an insurer will not insulate an insurer from the same

motion to dismiss pursuant to Rule 201(b), SCACR. If Appeliant formally moved to
intervene, and that motion was denied, Appellant would not have standing to appeal]
because it would not be a named party in that instance, The result is the same as here —
there is no standing to appeal. An insurer should have the right to appeal because the
insurer is the party to a specific order that aggrieves the insurer. Rule 201(b), SCACR
cannot be read to require in every case that a person or entity be a named party. The
focus for standing is on whether the party, subject to the order, judgment; sentence or
decision, is aggrieved to have standing on appeal. |

Fourth, requiring. formal intervention is incc.)nsisteni with the role of insurance
relative to the civil action in which li'ability of an insured is the issue. The South Carolina

Supreme Court has instructed insurers to take some action in the underlying civil action

as done by Appellant‘. See Auto-Owrers Insurance Co., Inc. v. Newman, 385 S.C. 187,

684 S.E2d 541 (2009) ("Newman"). In Newman, the Sduth Carolina Supreme Court

addressed the issue of insurance coverage for construction and design defects related to a
building’s envelope and resulting water- intriision claims to other portions of the building

structure. The facts in Newman are similar to the ones in the underlying civil action.

Page 5
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After the arbitrator issued an award in Newman, Auto-Owners Insurance
Company filed a declaratory judgment civil action with respect to the issue of inshrance
coverage for the removal and replacement of the stucco system and the allc;wance for any
resulting water damaged sheathing and/or framing. The trial court ruled in favor of the
homeovmer holding that the policy coversd both the cost for the removal angd
replacement of the stucco and the allowance for any water damaged sheathing and

framing. Auto-Owners appealed; The Supreme Court in Newman held that while there

was coverage for “property damage”, the insurance policy did not cover the cost to
remove and replace the stucco and relied on Exclusion n, the “Recall of Products, Work

or Impaired Property” exclusion. Newman, 385 S.C, 187, 197-98, 684 S.E.2d 541, 546.

Although the Supreme Court ruled that Exclusion n excluded coverage for the
removal and replacement of the stucco, the Supreme Court nonetheless required Aiito-
Owners to pay the entire judgment (removal and replacement included) becausel it found
that Auto-Owners had not addressed the issue in the underlying arbitration. The Supreme

Court stated the following:

Nevertheless, it is not possible from the record before the Court to
determine what portion of the arbitrator’s itemized list of damages may be
attributable to the removal and replacement of the defective stucco, and it
is not the purpose of this declaratory judgment action to relitigate the issue
of damages. Auto-Owners had an opportunity to raise this matter when
the issue of damages was litigated before the arbitrator, who issued a final,
binding award on the merits. 5 (Citation Omitted)

CONCLUSION
For the foregoing reasons, we affirm the trial court’s decision finding that
the CGL policy issued by Auto-Owners to Trinity covers the damage
awarded by the arbitrator to the Homeowner, Although we reverse the

trial court’s decision to the extent that it orders recovery under the policy
for the removal and replacement of the defective stucco, there is no
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evidence in the record indicating which damages may be aftributed to the
removal and replacement of the defective stucco.

Footnote 5 reads as follows:

Auto-Owners represented Trinity in binding arbitration, made mandatory
by the terms of the insurance contract. Auto-Owners did so with a
reservation of rights and an understanding that the coverage issue would
be reserved for judicial consideration in a separate proceeding. When the
arbitrator determined damages, Auto-Owners did not seek review of or
otherwise contest the damages award.

Newman, 385 S.C. 187, 198, 684 S.E.2d 541, 547.

Accordingly, Newman provides that an insurér takes some action in the underlying civi]
action,

Formal intervention by an insurer is inconsistent with its role relative to the
liability action involving the insured. Intervention by an insurer as a party pursuant to
Rute 24 of the South Carolina Rules of Civil Procedure is problematic and inconsistent
w1th other principles of law. An insurer should not intervene as could the Attorney
General in Ex parte Condon, To lllustrate, like in the present civil action, in
Northwestem Nat. Life Ins. Co. v. Council of Unit Qwners of Treetop Condominiums
907 F2d 1139 (Table); 1990 WL 86206 (4th Cir. 1990)(Unpublished), a horizontal
property regime filed a construction defect claim agahist the stucco applicator, The
stucco applicator had a liability insurance policy with Northwestern that was in effect at
the time of the allegedly defective construction. Northwestern disclaimed liability under
the policy to the stucco applicator, but agreed to pay the costs of the stucco applicator's
defense becduse there was at least the potential that the regime sustained damages

covered under the policy.

Page 7
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Northwestern moved to intervene pursuant to Fed. R.CiQ.P. 24(a)(2) as a party
defendant. Northwestern Nat. Life Ins. Co., *p. 1-2, Northwester argued that its interest
in the damages issue justified intervenﬁon as a matter of right under Fed.R.Civ.P,
24(a)(2) and, alternatively, that permissive interveption‘under Rule 24(b)(2) was
appropriate where common questioﬂs of fact respecting the 'natu:? and extent of the

regime's damages were present in both the underlying action and the coverage issue,

Northwestern Nat. Life Ins. Co., *p. 1. The district court did not permit intervention; and .

the Fourth Circuit Court of Appeals affirmed the decision. Northwestern Nat. Life Ins.
Co,, *p. 1-2,
The district court's decision to deny intervention was based in part on the conflict

with allowing an insurer to intervene as a naned party. Northwestern Nat. Life Ins. Co., *

p. 2. The district court found that trying a defective construction case and an insurance

coverage case in effect at the same time before the same jury raised “insurmountable.
problems,” including a conflict of interest in Northwestern's duty to defend the insured
while protecting its own interests, the possibility of prejudice to the insured from the

disclosure of his insurance coverage and the necessity of special verdicts on the damages

question, and concemns over res judicata and collateral estoppe! effects. Northwestern

Nat. Life Ins. Co., *p. 2. The district court opined that a declaratory judgment action was

the appropriate method to resolve coverage issues. Northwestern Nat. Life Ins. Co,, *p, 2,

Appéllant submits that _maicing the insurer a party to the underlying construction
defect action is inconsistent with other principles of South Carolina law. The appropriate
forum to decide coverage is a separate declaratory judgment civil action, which is what

Respondents did do and which is pending in Civil Action No.: 2:11-cv-01452-CWH
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(United States District Court, District of South Carolina). The constructidn defect civi]
action should be free of the mention of insurance. See Crocker v. Weathers, 240 SC
412, 126 S.E.2d 335, 340-41 (1962) (“The long-established rule of our decisions is that
the fact that a defendant is protected from liability in an action for damages by ins'urancé
shall not be ;nade known to the jury. The reason of the rule is to avoid prejudice in the
verdict, which might result from thgjut_’y's knowledge that the defendant will not have to
payit").

The Supreme Court hes a long history of not allowing the existence of insurance
to be introduced in litigation between a third party plaintiff and an insured. Hence,
Abpellant should not be made to intervene or ap_iaear in the underlying trial between the

Respondents and PP&S for the purpose of showing that certain damages may fall within

insurance policy exclusions. See Dobson v. American Indemnity Co., 227 s.C. 307, 87
S.E.2d 869, 870 (1955). The bar exists to prevent a jury’s liability determination from
being improperly influenced or prejudiced. See also Cox v. Employers Liability Assur.
Corp., 191 S.C. 233, 236, 196 S:E. 549, 550 (1938) (“The writer of this opinion, after
twelve years' experience upon the trial bench, knoﬁl;s of no more cffecﬁve method of
embalming a déferise than that of informing a jury in a negligencé.-case that the defendant
in the.suit is protected against their verdict by liability insurance.”); Horsford v, Carolina

Glass Co., 92 S.C. 236, 258-59, 75 S.E. 533, 541 (1912) (“There can be no doubt on the

bench or at the bar that, in an action by an employee against his employer to recover
damages for personal injury, both reason and authority forbid bringing into the evidence
or argument the fact that defendant is protected by employer’s liability insurance, Such

evidence or argument has a manifest and strong tendency to carry the jury away from the



real issue and to lead them to regard carelessly the legal rights of the defendant on the
ground that some one else will have to pay the verdict.”). |

The purpose of a declaratory judgment action is to assess the legal relationship
and responsibilities of the parties. SC Code Ann. § 15-53-20 (Supp. 2009) (“Courts of
record within their respective jurisdictions shall have power to declare rights, status and
other legal relations.”); 26 C.J.S. Declara_to:xi Judgments § 3 (2001) (“The object of ;;

declaratory judgment is to enable a party whose rights, privileges, and powers are

endangered, or uncertain, and to invoke the aid of the court to obtain a declaration of

rights or legal refations.”); 26 C.J.S. Declaratory Judgments § 66 (2001) (“A declaratory
judgment may be invoked to adjudicate the construction and operation of Iiabil'iiy or
indemnity insurance po]icié regarding the rights and liabilities of the parties,
Accordingly, a suit for a declaratory judgment may determine the extent.of coverage, the
insurer's liability and duties, such as the duty to defend or to indemnify the insured
against a claim on which the suit is brought.”). Declaratory' jﬁdgments allow a court 16
determnine the extent of an insurer’s liability due to thg_tjpe or categorizatidn of da:nagés,
but declaratory judgments do not establish the amounit of dainagm, that is for the trier of
fact. 22A Declaratory Judpments § 133 (2003) (“Declaratory suits to determine the
scope of insurance coverage have often been brought indepehdently of the underlying
claims, even though the exact amount to which the insurer may be liable depends on the
outcome of the underlying suits against the insured who seeks the declaratory
judgment.”). |

The Supreme Court has previouély reéognizéd the purpose of a declaratory

judgment action in an insurance coverage matter. In Sims v. Nationwide, 247 S.C. 82,
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84, 145 S.E2d 523, 523 (1965) evidence indicated the insured intentionally caused gz
vehicle collision, and intentional acts were excluded from the insurance policy involved
thére. Nationwide refused to defend Sims in the underlying tort action. Id. In the
subsequent indemnity case, Nationwide attempted to offer evidence that Sims’ action was

intentional and therefore excluded from the policy. Sims v. Nationwide, 247 S.C. 82, 84,

145 S.E.2d 523, 524. The trial court held that Nationwide was precluded from entering
this evidence since it did not do so in the underlying litigation between its insured and the
third party. Sims v, Nationwide, 247 S.C. 82, 145 S.E.2d 523.

On appeal, this Court reversed the trial court’s decision to preclude the insurer’s
ability to offer evidence as to the exclusion stating that the general rule—“where an
insurance company has notice and opportunity to defend an action against its insured, the
company is bound by pertinent material facts established against its insured, whether it
appears in the defense of the action or not"—is inapplicable where the interests of the
insured and insurer diverge in the underlying trial.”'Sims v, Nationwide, 247 S.C. 82, 84-
85, 145 S.E.2d 523,524 (emphasis added). In fecognizing that the interests of the insured
and insurer can diverge, the Sims court stated:

It is, however, obvious that the binding effect of a judgment against the

insured does not extend to matters outside the scope of the insurance

contract, and that the Insurarice Company is neither obligated to defend

nor bound by the findings of the court if the claim against the insured is

not covered by the policy. To hold otherwise would be to estop the

Insurance Company by the acts of parties in a transaction in which it has

no concern and over which it has no control, and to deprive it of its day in

court to show that the transaction is foreign to the contract of insurance. -

Sims v. Nationwide, 247 S.C. 82, 86-87, 145 S.E.2d 523,525 (quotmg Farm Bureau
Muitual Avito Ins. Co. v. Hammer, 177 F2d793 (4th Cir. 1949),

Page 11




In so holding, the Sims Court addifionally relied on the Restatement of the Léw of
Judgment, section 107(a), Comment (g), which states, “it is stated that this rule is binding
only as to issues relevant to the proceeding; and that the judgment against the indemnitee
does not decide issues as to the existence and extent of the duty to indemnify, and that i;i

a subsequent action the indemnitor may show that the circumstances under which he Was

required to give indemnity do not exist.” Sims v. Nationwide, 247 S.C. 82, 87, 145
S.E.2d 523,525. Accordingly, under §m when an insurer and an insured’s interests
diverge in the underlying case, an insurer may introduce evidence supporting its interest
in the declaratory judgment indemnity case. To hold otherwise would deprive the insurer
of its day in court. |

The appropriate forum to address inswrance coverage is in the declaratory
judgment action, not in' the construction defect liability civil action. Howéver, Newman
indicates that an ins;n"er may lose the ability to establish some distinction between
covered and uncovered damages in the declaratory judgment action unless the insurer
interjects itself to ask the fact finder to separate and v_alﬁe the elements of damage. If so,
the only avenue to do so is through special 'interroéatorie's,’ not inte‘rvéntion as a party,
The frial court denied Appellant’s proffer of special interrogatories, and the jury was
permitted to awérd an undifferentiated verdict. Therefore, the trial' court erred in denying
the Request,

CONCLUSION

The Court should rehear the decision of the Honorable John C, Few en banc.
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Respectﬁdl)’ Submltted %/

L McCants Esquxre
E s Lawhormne & Sirns, PA
150t Main St., 5 Floor
PO.Box 8825
Columbia, SC 29201
(803) 212-4959
E-mail; jmccants@ellistawhomne.com
Attorney for Appéllant

Apiil 20,2012,
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STATE OF SOUTHCAROLINA )
' ) COURT OF COMMON PLEAS

COUNTY OF CHARLESTON )
Mark T. Teseniar, etal )
' , )
Plaintifs, )
) ‘
V8, ) Case No. 08-CP-10-0049

) .
Fenwick Plantation Tarragon, LLC )
clal - )
)
Defendants, )

PARTIAL TRANSCRIPT OF JURY TRIAL
May 11-13, 2011

The within transcript is a portion of the jury trial held in the above-
captioned action-on May 10 through May 3, 2011, before The Honorable Kristie
L. Harrington, in Courtroom 4C ofthe Charleston County Courthouse, 100 Broad
Strest, Charleston, South Carolina; attended by Counse), as follows:.

APPEARANCES:

Jesse Kirchner , Esg.
Phillip Sequi, Baq,
John Chakeris, Rsq.
Jefferson Leath, Jr., Esq.
Justin Lucey, Esq.
Appearing for Plaintiffs

J.J. Anderson, Heq,
Christy Mahon
Appearing for Defendants

Vivian Cross, Court Reporter
Transcribed by
Debarah Garrison
Circuit Court Reporter - 9™ Judicial Cirguit
Pul Office Box 80}
Jobmy Jslabd; Sauth Carolina 2947
dGurison@aceaurie.org
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Mark T. Teseniar et al v. Fenwick Plantation LLC el al 527
CtxcNo, 08-CP-10-0049
Portiors of Jury Trial of May 11-13, 2011
Baforé The Honorabls Krirtie L. Hamrington

MR. MCCANTS: I’m John McCants on
behalf of Master Fire and Marine Insurance
Company. Do you want to take up my matter
after you finish with the case?

THE COURT: ! will simply -- I can
take up your matter very quickly. I am not
going to entertain any suggestions as to
requests to charge or as to verdict forms from
parties not listed in the case and not parties
to the case. I will, out of an abundance of
caution, mark your request to charge and your
verdict form as a Court’s exhibit. Thank you.

MR, McCANTS: Note my objection.
Thank you, Your Hornor.

THE COURf: Thank you. Hold on 6ne
secohd. One more time =- we need your name,
and if you could spell your last name for this
court reporter., I believe my previous court
reporter got everything. Stand right there,
If you'll just spell it. |

.MR. McCANTS: Your Honor;, I'm John
McCants, I’m here on behalf of National Fire
and Marine lnsurance Company. My last name {s
M-C-C_-A-N-T-S. -'

THE COURT: Thank you, Mr, McCants.
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Mark T. Teseniar et al v, Fonwick Plantation LLC et &] 528
Casc No. 08-CP-10-0049
Portioo of Jury Tvial of May 11-13,2011
Bafbre The Honoruble Kristls L. Harrlngton

MR, MCCANTS: Thank you, Your Honox,

THE COURT: Mr. Kirchnerf

MR, ANDERSON: Your Honor, 1 have
one other matter, We are going to need to
make a proffer of testimony of our witness,
Mr. Dawkins, and wondered when you wanted to
do that. .

THE COURT: I'm trying to
accommodate the jury’s  schedule, because one

individual, who is our foreperson, that needs

to beé out by 5:00 o'clock. 8o I'm trying --

we could -- while they deliberate you could
proffer Mr. Dawkins. That’s my inclination,

MR, KIRCHNER: Your Honor, I just
want to make it clear for the reéord that what
I'm concerned with is the ééquence, in that
the proffer has not been made prior to -- the
proffer is being made after the opportunity
for him to testify. And I wanted to make sure
that there was no waiver of any issue
concexrning that,

THE COURT: The record will be very
clear as to what we?re‘doing, and I will allow
him to be proffered. at an appropriate tiﬁe ie

it does not delay the proceedings any further
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Mark T, Tesenisr et al v. Fenwick Plantation LLC et a) 529
a3 No. 08-CP-10-049
Portisa of Jury Trial of May 11-13, 2011
Before The Ronogeble Kristie L. Hamvington

and that it will not indicate a waiver of any
objections that you may have. Thank you, Mr.
Anderson, |
MR. LUCEY: Your Honor, may I
approach and hand you our jury charges?

THE COQURT: I have one question to

>you is as to Defendants’ 17. That’s the only

question I have,

MR. LUCEY: We’ve reviewed that angd
have no objection, Your Honor.

THE COURT: You have no objection
to including Defendant’s 17. Is that correct?

MR. LUCEY: That’s correct,

THE COURT: Thank you. All the

jurors are here. Are we ready to proceed?

MR. MCCANTS: Yout'Honor, I just want
to make sure what you’re marking. 1Is it the
document I sent your law clerﬁ in the e-mail?

THE COURT: The lettér, It’'s a
stack of papers. And, Mr., McCants, I will
take that up. I'm really trying to get this
trial concluded to accommodate my jurors so
that we don’t have to -~ that I don’t have to
sequester them. All right? Because thef're

getting a little antsy.
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STATE OF SOUTH CAROLINA

INTHE COURT OF COMMON PLEAS

)
)
COUNTY OF CHARLESTON )
)
Mark F. Teseniar & Nan M. Teseniar, etal. )} CASENO.
. [ Plaintiff ) 08-CP-10-0049
)
v, ) MOTION INFORMATION FORM-
) AND COVER SHEET
Feawiok Plantation Terragon, LLC, Et AL )
Defendent. )
Plaintiff*s Attorney: ' Defendant's Attorney: ]
Phillip W. Segui, Jr., Esquire, Ber No, , Bar No.
Address: Address:
Segui Law Firm, PC
864 Lowcountry Blwd,, Suite A
Mt Pleasant, SC 29464 .
phoae: (843) 884-1865 fax: phons: fax:
e-pafl: other; cmmil:  other;

XIMOTION HEARING REQUESTED (atach writtea mation and complete SECTIONS I and 0F) |
FORM MOTION, NO HEARING REQUESTED (complete SECTIONS I and 1)

SECTION 1: Hearing Information —

Nature of Motion: Request for a Special Verdict and/or General Verdict me. eto.

Estimated Time Neoded: Court

BX) Written molion attached
] Porm Motion —~
1hereby move for in the attached proposed arder
—— 03/082011
Sigr ~_Date submifted

SECTKON IOI: Motion Fee
{X] PAID - AMQUNT: 25.00
(] BXEMPT: []Rule to Show Cause in Child or Spausal Support
(check reason) [ ] Domestic Abuse or Abuse end Neglect
[Jindigent States ] State Agency v. indigent Paxty

Sexually Violent Predator Aot [ ] Post-Conviction Relief

Mation for Stay in Bankruptcy
[)Motion for Publication (] Motion for Bxecution (Rule 69, SCRCP)
[ Propased order submitted at requieat 6f the court; o7,

reduced to writing from motion made in open court per judge’s instructions

Name of Court Reposter:
(lother
JUDGE'S 3 SECTION
[ Motion Fee to be paid upon filing of the atteched .
order, JUDGE
[J other:
'CODE: __Date:_
CLERK'’S VERIFICATION
: Date Filed:
Collected by:
[] MOTION FEE COLLECTED:

| £] CONTESTED - AMOUNT DUE:
SCCA/233 (1/2003)




STATE OF SOUTH CAROLINA
- COUNTY OF CHARLESTON

Mark F. Teseniar & Nan M. Tesenier, on
behalf of themselves and others similarly
situated, end Twelve Oaks At Fenwick
Property Owners Astociation, Inc., (from
December 16, 2009 to present),

Plaintiffs,

vs.

Fenwick Plantation Tarragon, LLC, A South
Carclina Limited Lisbility Company, fk/a
Feawick Tarmmgon Apariments, LLC, a South
Carolina Limited Ligbility Company; Charleston
Tarragon Manager, LLC, A Delaware Limited
Liubility Company, Taragon Development
Corporation, A Neveda Cotrporation; Summit.
Contractors, Inc; Fogleberg Koch Architects,
Inc.; Davelopment, Compliance & Inspections,
Ine.; H2L. Consulling Engineers; Twelve Oaks at
Fenwick, Property Ownets Association, Inc..
(from August 8, 2006 to December 15, 2008);
Professional Plastering & Stucco, Inc.; Johnzon
Companies, Inc. d/b/a Johnson Roofing, Inc.;
Los Campos; Inc.; North Florida Framing, Inc.;
Best Masonry & Too) Supply, L.P., as successor
in interest to Best Masonry & Tool Supply, Inc.,
as Successor in Interest to Megna Wall, Inc.; All
South Vinyl Products, Inc.; Msmuez
Construction, Inc.; J.T. Walker Industries, Inc,;
JT. industries d/Wa General Aluminum
Corporalion and General Aluminwn Company
of Texas, LP and J.R, Hobbs Co. — Atlanta LLC
fk/a JRH Merges Co,, LLC; Jamie Helman,
individually: Scoit Ferguson, individually; Chris
Cobbs;  individually: ~ Federal Insurance
Company; Maria Arias; Miquel Rosales; and
APS Entemrises Unlimited, Inc.;

Af

Qi e = e - ————
. emams mmet——

Defendants.

INTHE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
Civil Action No.: 2008-CP-10-0049
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Professional Plastering & Stuceo, Inc.
Third-Pasty Plaintiff,
V5.

Luis Martinez, Villagoraez Painting, Inc.; and
D.M. Painting;

Third-Party Defendants.

REQUEST FOR A SPECIAL VERDICT FORM AND/OR GENERAL VERDICT FORM
ACCOMPANIED BY WRITTEN INTERROGATORIES
PURSUANT TO S.C.R.CIV.P. 49

Nationa! Fire & Marine lnsurance Company ("National Fire"), by and through the
undersigned counsel, does hereby request that the Court provide a special verdict form to the jury
and/or a general verdict form accompanied by written Interrogatories, National Fire issued an

insurance poficy witii commercial geners! liability coverage to Professional Plastering & Stucco,
Nationa! Fire is

D LT S
————

Ine. (“Brnfessional Plastering”) for the period May 30, 2003 to May 30, 2004,

e R e b
. ——— e o — -

providing a defenss o Professional Plastering by Jonathan ). Anderson, EBsq. of Anderson &

.

Reynolds, LLC pursuant to the policy end a reservation of rights. T_‘Javﬁonal Fire is an intetested
parly in the civil action as one or more. parties may seek indcmﬁity under the policy for any
verdict, National Fire is informed and believes that the policy does not cover certain alleged
demages. In that regard, National Fire cites to the South Carolina Supreme Court decisions in

Crossman Communities of Nc;ﬁh Carolina, Inc. v. Harleysville Mutual Insurance Company, S.C,

Sup. Ct. Order dated January 7, 2011 pg: 32 (Shearouse Adv.Sh. No, 1)(Petition for Rehearing

Pending), Auto-Owners Insurance Co., Inc, v, Newmsn, 385 5.C. 187, 684 8.E.2d 541 (2009)

and L), Inc. v; Bituminovs Fire and Marine Insurance Compariy, 366 S.C. 117, 621 S.E24 3
(2009). ' .
St e e e e i 2. ) R




To avold potential prejudice with the verdict, National Fire requests that the Court
submit & special verdiot form and/or general verdict with special intenpgatorie_s ﬁthoul
reference to Netlonal Fire or insurance coverage. See Crocker v. Weathers, 240 S.C. 412, 126
SB.2d 335, 340-41 (1962)(“The long-esiablished rule of our decisions is that the fact that &
defendant Is protected from [lebility in an action for damages by insurance shall not be made
known to the jury. The reason of the rule is to avoid prejudice in the verdict, which mnght result
from the jury's knowledge lhal the defendant will not have to pay it™).

| Nationa! Fire requests the Court submit appropriste forms to the jury pursuant to
S.CRCiv.P. 49 for the jury to diffeventiate damages aneged to be caused by Professional
Plastering. National F_i;_e requests that the Court prepare these forms at such time during the
course of the trial as is appropriate based upon the cvidence presented at trial. National Pire

reserves all rights as to the issues of defense.and/or indemnity.

et ew " P em ey e —

Ellls Lawhome & Sims, P.A
1501 Main Street, Fifth Floor

Post Office Box 2285
Columbia, South Carolina 29202
(803)254-41%0
ATTORNEYS FOR NATIONAL FIRE, &
. MARINE INSURANCE COMPANY
Columbia, South Carolina ' .
Merch 8, 2011 . :

——fe X e em
. e




STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLBSTON Civil Action No.: 2008-CP-10-0049

Mark F. Teseniar & Nan M, Teseniar, on
behalf of themseives and others similarly
situated, and Twelve Oaks At Fenwick
Property Owriers Association, Inc., (from
December {6, 2009 to present),

Plaintiffs,

V8, CERTIFICATE OF SERVICE

Fenwick Plentation Tarragon, LLC, A South
Crrolina Limited Liability Company, fk/a
Fenwick Tamagon Apmunenﬁs, LLC, a South

Carolina Limited Liebility Company; Charlestrn 2 e s
Tammagon Manager, LLC, A Delaware Limited ofF = '
Lisbility Company; Taragon Development oM o= °T)
Corporation, A Nevada Corporation; Sumimit et S F."'
Contractors, [nc; Fogleberg Koch Architects; a2
Inc.; Development, Compliance & Inspections, au =z m
Inc.; H2L Consulting Engincers; Twelve Oaks at 525 O
Penwick Property Owness Association, Inc. 5 =

fiom-August-8,-2006 to-December_15,-2008); | ]
Professionsl Plastering & Stucco, Inc.; Johneon ) -
Companies, Inc. d/b/a Johnson Rooﬂng, Inc; | _ '

Los Campos, Ine; North Florida Framing, Inc;
Best Masonry & Tool Supply, L.P., a8 successor
in interest to Best Masonry & Too! Supply, Inc.
as Successor in Interest to Magna Wall, Inc.; All
South Vinyl Products, Inc; Marquez
Constructton, Inc.; J.T, Walker Industnas, Inc,;
JT. Industies db/a Gensral Aluminum
Corporation and General Alyminum Company
of Texag, LP and JR. Hobbs Co. — Atlanta LLC
fi/a JRH Merger Co., LLC; Jamie Helman,
individually; Scott Ferguson, individually; Chris
Cobbs, individually, Federal Imsurance
Company; Maria Arias; Miquel Rosales; and
APS Enterprises Unlimited, Inc.;

Decfendants.




Professional Plastering & Stucco, Inc,
Third-Party Plaintif,
vs.

Luis Mastinge, Villagomez Painting, Inc.; and
DM. Painting;

Third-Party Defendants.

I, Susen Beanett, an employee of the law firm of Bilis, Lawhome & Sims, P.A., do

hereby centify that I scrved a copy of a Request for Speclal Verdict Form and/or General

Verdict Form Accompanied by Written Interrogatories Puranant to S.C.R.Civ.P. 49 upon

the below-referenced counsel of recond this the 8% day of March 2011 by degositing a copy of

-. the same in the US Mail, postage prepaid and eddressed as follows:

Phillip W. Segui, Jr., Bsquire
Segui Law Firm, PC
864 Lowcouniry Blvd., Suite A
__Mt. Pleasant, South Camhna 29464
Jesse A, Kirchner, Bsquire
Tharmond Kirchner Timbes & Yelverton, PA
15 Middle Atlantic Wharf, Suite 101
Charleston, South Carolina 29401 -

Michael B. T. Wilkes, Esquirs
Ellen 8. Cheek, Esquire

Laura Johnson Bvans, Bequire
Wilkes Bowers, PA. -

127 Dunbar Strect, Suite 200
Spartaiburg, South Carolina 29306

Jonathan J, Anderson, Bsquire
Anderson & Reynolds, LLC

37 Y% Broad Street

Charleston, South Carolina 29401

Bvereit A, Kendall, II, Bequire
Christy B. Mahon, Bsquire
Sweeny, Wingete & Barrow, PA

S TR A e

John T. Chekeris, Bequire

The Chakeris Law Firm

Post Office Box 397

Clmﬂatnn, South Camlma 29402

WJeffersonLeath,Jr,Bsqmm ‘ -

Leath, Bouch & Seekings, LLC'
Past Office Box 59°
Charleston, South Carolina 29402

Randall C. Stonzy, Jr., Bsqulre

- Barbara J. Wagner, Bsquire

Bamwe{l Whaley Patterson & Helms, LLC
885 Istand Park Drive

Post Office Drawer H

Charleston, South Carolina 29492

Charles G, Blackbum, Bsquire
Murphy & Grantland, PA.

Post Office Box 6648

Columbia, South Carolina 29269
R. Biyan Bamos, Bsquiire

J. Geoffirey Osbom, Jr., Baquire
Rogers Townsend & Thomas, PC

......




Post Office Box 12129
Columbis, South Carolina 29211

Timothy A. Domin, Esquire
Clawson & Staubes, L1.C

126 Soven Farms Drive, Suite 200
Charleston, South Carolina 29492

Roy P. Maybark, Esquire

Jason A, Daigl, Esquire
Maybank Law Firm, LLC

Post Office Box 12579 _
Charleston, Sotith Carolina 29422

Robert D. Waltz, Bsquire
Keaveny Law Finm, LLC

445 Folly Road o
Charleston, South Carolina 29412

William A. Scatt, Bsquire
Pederson & Scott, PC

775 St. Andrews Blvd.
Charleston, South Carolina 29407

P mee Mo » emea

Post Office Box 100200
Columbia, South Cerolina 29202-3200

David S. Cabb, Bsqyire

Tumer Padget Graham & Laney, PA
Post Office Box 22129

Charleston, South Carolina 29413

Christopher M. Adams, Esquire
Charles L. Appleby, IV, Bsquire
Collins & Lacy

Post Office Box 12487
Columbia, South Cerolina 29201

M. Brittain Travis, Bsquire

Young Clément Rivers, LLP

Post Office Box 993 :
Charleston, South Carolina 29402-0993

Justin O. Lueey, Bsquire

Post Office Box 806
Mt. Plsasant, South Carolina 29465

Sugan Benrelt
Paralegal to Joln L. McCants
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Jouw L. McCAnTg
Dirsey Dul (163) 202499
JncceatsSelmiwhome.com

March 8, 2011

The Honorable Julle J. Anmstrong
e Charleaton County Clerk of Court
' 100 Broad Street Suite 106
Charleston, SC 29401.2258

RE;  Murk F. Teseniar and Non M. Teseniar, of al, vs. Fenwick Plantafion Tamagon,
LLC, et al. -
Civil Action No.: 2008-CP-10-0049
EL&S Fila No.: 002090-58983

Dear Ms. Amstong;

Enolosed herein for filing pleass find an original and one copy of a Request for Specia)
Verdict Form and/or General Verdict Form Accompanied by Weritten Interrogatorleg
Pursnant to 5.CRCiv.P. 49 in connection with the sbovereferenced matter. Please file the
original and retum a clocked-in copy of same to my office using the enclosed self-addressed,

Jpostage-paid envelape.

- By copy of this letter to counsel of record and attachied Certificate of Service, I gm
hereby serving each with a copy of same. ’

Thank you for your assistance in this matter and should you otherwise have any
questions or comments, please do not hesitate to contactme.

Wﬂﬂ

in L. McCants

With warm personal regards, I am

Si

JLM/sb
Enclosure(s)
ce: (w/ encl.)

Phillip W. Segui, Jr., Esquire

Elhe, Lewhoma & &tms, PA., Attonays at Law

1501, Main Street, §th Floor o PO Box 2285 = Columbia, South Carotina 20202 = B3 254 4100 = B03 770 4749 Fax = HsBwhoms com




. The Honoreble Julie ). Annstrﬁng
Page 2
March §,2011

John T, Chakeris, Esquire

Jesse A. Kirchites, Bsquire

W. Jefferson Leath, Jr., Bsquire
Michael B. T. Wilkss, Bsquire
Elien S. Cheek, Esquire

Laura Johnson Evans, Esquire
Randall C. Stoney, Jr., Esquire
Barbara J, Wagner, Bsquire
Jonathan J, Auderson; Bsquire
Charles G. Blackbum, Rsquire
Bverett A. Keadell, I, Esquire
Christy B. Mahon; Bsquire

R. Bryan Bames, Bsquire

J. Geoffrey Osborn, Jz., Bsquire
Timothy A, Domin, Esquire
David S. Cobb, Esquire

Roy P. Maybank, Esquire

Jason A. Daigle, Baquire
Christopher M. Adams, Esquire
Charles L. Appleby, IV, Esquire
Robert D. Waltz, Esquire
M. Brittain Travis, Bsquire
William A. Soott, Bsquire
" " Justin O Litcey, Bsquire




STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

MarkF, Tesenler & Nan M. Teseniar; on
behalfof themselves and others similarly
gituated, and Twelve Oaks At Penwick
Propesty Gwners Association, Inc., (Gom
December 16, 2009 to preseat),

Plaintiffs,

Vs,

Feawick lela_tion Tamsgon, LLC, A South
Carolinz Limited Liabilily Company, fWa
Peawick Tarmugon Apartments, LLC, a South
Carotina Limited Lisbility Company; Charleston

Tamsgen Manager, LLC, A Délaware Limited

Lishilily Company; Temragon Devolopment
Corpantfion, A Nevada Corporation; Summit
Contriciors, Inc; Fogleborg: Koch Architects,
Inc.;. Development, Coroplience & Inspections,
Irio.; H2[. Consulting Engineers; Twalve Qakz at
Fenwmk Propety Owners Assoclation, Inc.
(from August 8, 2006 to December 15, 2008);
Professional Plastaring & Stucco, Ino.; Johnson
Comypanies, Ino. d/a Jolmson Roofing, Hic;
Los Campog, Inc,y North Florida Framing, b,;
Best Misonry & Tool Sipply, LP., a3 muccessor
it interest to Best Masonry & Tool Supply, Iic.

8s Succeesor in Intereat to Magna Wall, Ine.; All
South Vinyl Products, Inc; Marquez
Consiriction, Inc.; J.T. Walker Industries, Inc,;
JT. Industries d/bfa Gemeral Ahumimum
Corporition and Gengral Aluminium Compaty
of Texes, LP and J R. Hobbs Co. ~ Atlanta LLC
fi/a JRH Merger Co., LLC; Jamio Helman,
indiwdmﬂy;SconFawm.hthhmly-ﬂm
Cobbs, individually, Federal Insurence
Company; Maria Arias; Miquel Rosales; apd
APS Brterprises Unlimited, Inc..

Defendants.

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

Civil Action No:: 2008-CP-10-0049
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Professional Plstering & Stucco, lac.
Third-Party Plaintiff,
Vs,

Lujs Martinez, Villagomez Painting, Inc.; and
DM. Painting,

Third-Perty Defendants,

Memorandum Submitted by National Fire & Marine Iusurance Company
Nationel Fire & Marine Insurance Company ("National Fire™, by and through the
iindersigned counacl, hereby submits this memorandum in' regards to its Request for a Special
Verdiot Form and/or General Verdiot Form Accompanied by Written Interrogatories Pursusiit to
© SCRCIvPA.

National Fire issued an insurance poliy with commercial general fiability coverage to
‘Defendant Professional Plastering & Shucco, Inc. ("Professional Plastering”) effective for the
peciod May 30, 2003 to May 30, 2004 {the "Policy”). National Fire is providing a defense to
Professional Plastering by Jonathan J. Arderson, Esq. of Anderson & Reynolds, LLC, pussuant
to the Policy and a reservation of rights to challenge any obligaﬁox:é for adaféxge and indemnity,
In addition, Audubon Insurence Compeny, a subsidiary of Chams U.s.. Inc., vis providing a
defense to Professional Plastering and retained Everstt A. Kendall, Bsq, and Christy Mahon, Eeq.

- of Sweeny Wingats & Bamrow, PA. to defend Professional Plsstering,
The subject civil action is a building construction defect one and concems a
condominium community focated in Charleston, S.C. known a3 Twelve Osks at Féawid.c
Plantation ("Twelve Oaks”). The buildings in Twelve Oaks consist of ten (10) residentia]

buildings, a pool house and & leasing center. Summit Contractors Group, Inc. was the general




contractor for the construction of the buildings and constructed the buildings in the early 20005

for Defendant Fenwiok Plantation Terragon, LLC, or other Ta_mgon entity, to be a 216 unit
spariment conplex,

Summit Contractors and Professional Plastering executed a Subconiract Agreement dated

March 14, 2002, for Professional Plastering to perform the “stucco” scope of work for the
construction of the buildings. Plaintiffs allege that Professional Plastering subcontracted with
Maria Ariss, Miquel Rosalos and APS Enterprises Unlimited, Inc., to perform the stucco scope
of work, (Rifth Amended Complaint § 14, 15). The City of Charleston jssued a Certificate of
Occupancy dated December 17, 2002 for the buildings. The Twelve Otks community was
converted to a condomimium regime in 2006. '

_ Plaintiffs commenced the civil agtion on or about January 4, 2008 complaining about the
conatruction of the buildinga and water intrusion dzmagss (See e.g., Fif\h Amended Complaint §
42). Plaintiffs allego as follows:

The design and construction defects hive resulted in repested water intrusion
into the rezidences, failure of the components of the exterior envelope; failure of
the structirs! system(s), and other consequential damsges fo the common
‘elements of the Association end to the interior of the units. Upon information
and belief, these adverse events have. occuired each and every year since
construction; end constifute ‘oocurrences' and ‘propety damage' and
compenzable damages under standard. and/or typical general lishility and/or
completed operations insuranice’ policies maintaided by the defendants herein;

further the negligence of each defendant has resulted in damage fo the work of
the others.

(Fifth Amendsd Complaint 1 42).
As to Profeasional Plastering, Plaintiffs allege, "{i]ts subcontract wes to cormectly instal]
the stucco exteriars with the proper details and coraponents so as to prevent water intrusion into

the buildings in accordance with the building code requirements.” (Fifth Amended Complaint §

T Wage.r

- fhaa. N

Page 31



8). Further, "[t]heso subconfractars were to coectly install the stucco exterlors with the proper
details and components so as to prevent water intrusion into the buildings in accordance with
building code requirements.” (Fifth Amended Complaint § 33). Plaintiffs allege as follows:
In violition of its contractual and common law dulies, Defendants Professional
- Plastering, Maria Arisas, Miquel Rosales, and APS Enterprises Unlimited, Inc,
did pot install the stucco and compunents in a competent and workmanlike
fashion and in conformity to the requirements of the building code, but rather
constructed the exterior building envelope of the buildings at Penwick in a
defectiva condition causing or contributing to tha leaks into the buildings and in a
manner which will require significant repair in order to maintain & water resistant
or waler management exterior as roquired by code and by good building practices,

(Fifih Amended Complaint § 34).

" Insurance coverage for the damages allsged by Plainiffs are not determined in this civi]
action. To the extent there is a verdict against Professional Plastering, National Fire has reserved
the right to bave a court determine issues regarding coveraga or indemnity under the Policy, The
pressat civil zction should otherwise be free of the mention of jnsurance. See Crocker v,

m;. 240 §$.C. 412, 126 S.B.2d 335, 340-41 (1962)(“The long-established rule of our
decisions is that the faot that a deféndant is protected from Lisbility in an action for damages by
insurance shall not be made known to the jury. The reason of the tule is to avoid i)mjudieein the
verdict, which might result froin the jury's knowledge that the defendant will not bave to pay it”),

Insurance coverage for & construction defect, building envelops, water intrusion cleim in

. South Carolina is addressed in _gto_-gw_n__nmmze.gg_.m_y..m!m 385 S.C. 187, 684

SE2d 541 (2009)("Newman"™) and
Harleysville Mutus) Insurance Company, S.C. Sup. Ct. Order dated Jemuary 7, 2011 p&sz
(Shearouze Adv.Sh, No. 1)(Petition for Rehtaring Granted)("Crossman®), :

The facts in Newman involved 8 constrvction defect claim arising out of the construction
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of & single femily house. The homeowner and homebuilder submited the claim to binding
arbitration; and Aute Owners Insurance Company provided defense counsel to the builder
pususnt (b g inswance policy with commercial general Hability coverage. The atbitrater
awarded damages to the homeowner based on a contracior’s ftcmiud cost ofnpa:r proposal that
included an estimats for the cost to ramove nnd'rephee. the Qlueco tiding, end included ap
allowanos to repair any water-damaged sheathing and framing that may be found once the smcm
was removed from the fiouse.- . .

After the erbitrator issued the award; Auto-Owners filed a declaratory judgment civjt
actmn. The izsue of coverage related to the damages for the retitoval and repleceruent of the
stuceo system and the allowance for water damaged sheathing and/or framing. The tial court
ruled in-faver of ths homeowner holding that the policy covered the damages for the removal and
replacement of the stucco end the allowince.

On appeal, the South Cerolina Supreme Count affirmed the trial court and issued g
decision holding thet the CGL policy covered the damages for the removalreplacement of the
stucco and the allowance. Aulo-Owners petitioned for a rehearing, which the Supreme Count
granted to Auto-Owners. The Supreme Cowst seheard a:gnmu!ts and issued a Sucond‘ decisian,
which seplaced the first ome. Sco Newmen, 684 5.B.2d 541. In um the Supreme Court hold
that there ws an occarrence of propaty. damage, ie; faulty construction, performied by 3
subcontractor to the builder (insured), (hat resutted in phyzically damaged sheatiing and framing
(property damage). The Court also held that the CGL policy did not cover the damages for the
removal and replacement of the stucco and relied on Exclosion N
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- C. Damages awarded for replacoment of the defective stacco

~ Auto-Owners finally argues that oven if an “oceumrence” werrants recovery for the
Homeowner's property damage, the trial court erved in determining that the CGL palicy
covered the arbitrator’s -itemized allowante for replacing and repairing the defective
stucco #velf'as an incidental cost to repairing the damage to other property. We agree.

Although the subcontractor exception preserves coverage for property damage that
would otherviise be excluded as “your work,” another polioy exclusion bars coverage for
damags to the defestive. workmanship itself, Specifically, the polwy exciusfon ptovutw
that the inurance does not cover dsmages “slginied for any loss, coat or expense .., for-
the repair, replacement, adjusiment, removal or disposal of ... * Your product’; .. ‘You'
work'; or ... ‘lmpaired peoperty’; if such product, wwkorpmpcnyu wanvn . from
use ... beosuse of & known or mspcmd defect, deficiency, insdequacy or dangerous
candition in it™ These terms unambiguously prohiibit recovery for the cost of removing
and replacing the defective stucco-even when the replacement of the defedtive work may

be!mldwmltolhcmpmofpmpﬂtydmgooomedbythcpohuy-andmumof
the beses for this Coutty acknowlcdgment that a claim solely for ecanomic losses
regulting fror faully workenship is part of an ingued's contrectua) Jiability which a
CGL poliay fs not intended to. cover. SwLﬂJSﬁ S.C. at 122, 621 S.E2d 2t 35,

Accondingly, we hold that any amount in the atbitrator'’s nllovmnce aliotted to the
vemoval and replacemenit of the defective stucco is not covered under he CGL policy.

Newntan, 385 SC 187, 197.98, 684 5.E.2d 541, 546.

In t&e}pment civil action, Plaintiffs have subxﬁiued 2 Preliminary Repair Estimate
prepared by ProCon & Associates, Inc. Among other things, the estimate includes separate line. |
item costs to remove and replace the stucco system, Professional Platering's work, and to vepair
water damaged or deteriorated building materials, At the app_mpﬁale ume, and if applicable,
National Firo believes that this document raay ba sufficient to distingulsh the different types of
damuges rolaliv to insurance coverage. However, although the Suprame Cout ruled that
Breluslon N excluded coverage for the removal and replacement of the stucco, the Supreme
Court raquired Auto-Owners to pay the-enfim judgment (removal and replacement nmludgd)

The Supreme Court stated the following: - )

Novctﬁelm.xnsnotpouib!eﬁ'omthemdbcfmedmcmwdstemnnewhat '
poxtion of the arbitrator’s itemized list of damages may be attributable to the removal and
replacement of the defective stucco, and it is not the purpode of thisdecharstory judgment
actian to relitigate the izsue of dimages, Auto-Owmers had en opportunity to raise this




matter when ths issue of daemages was litigated before the arbitrator, who issued a final,
binding awerd on the merits. 5 (Citation Omitted)

CONCLUSION
For fhe foregoing reasons, wo affirm the trial court's decision finding that the OGL palioy
fssucd by Auto-Owners to Trinity covers the damege awarded by the arbitrator to the
Hormeowner. Although we reversé the trial court’s decision to the extent that it orders
recarery inder the policy for the removal and replacement of the defective stucco, there
is no evidence in the record indicating which dimages may be atiributed to ths removal
and replavement of the dofective stucco,
Footnote 5 réads a3 follows;

Auto-Owners represented Trinity in binding arbitration, made mandatory by the teims of
the insurance contraet. Auto-Owners did so with a reservation of nights and an
umderstanding that the coversge issue would be reserved for judicll consideration in a

sepante prooceding, When the arbitrater determined damages, Auto-Owners did not seek
review of or otherwise contest the damages award,

Newman, 3858.C, 187, 198, 684 S.E2d 541, 547.
Accordingly, National Fire is before this court seeking the requested relief herein,

In Crosgman, Crossman Communities of N.C. constructed five condominium projects,

Like the homeowners in the preseat civil action, the horteowners filed suit against Crossman

Communities of N.C. after discovering constwuction defects and waler damages with o the

buildings. Ths homeowners alleged Crossman Commurities of NC. defectively constructed the

buildings, and a8 a result, the buildings experienced substantial decay and deteriorstion. The
parties stipulated thst the property damage resulted from water intrdsion, that the damage wag
progressive in nature, and the damage caused by the negligent constriiction of subcontractors,
“The trial court ruled there was property damage that vesulted from, and was in addition fo, the
subcontractors' work itself,’ anid thus, 'the property demage wea caused by an occumrence’.” Id, at
34. The Supreme Court reversed the trial court. The Supreme Court in Crossman also overruled
Newman, However, parties in Crosaman filed Pcliﬁ(;px for Rehearing before the Supreme Count,

Ll TR M . RS
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The Supreme Count grented the Petitions and scheduled oral argument for May 23, 2011,
Accordingly, Crogsman may niot be a final decision as of the irial of the present civil action.

The Supteme Court in Crossman stated, “{t}hus, the issie we must rezolve is; When
faulty wo:kmmshié directly causes further damage to non-defective components of an insured's
project, doss this necessarily conslitute an ocoumence?” Id. at 46. The Supreme Court held,
*[t]he maturat and expeeted consequence of negligently installing siding to these condeminiumsg
iz water intrusion and damage to the interior of the units. There is no_fortuity element present
under the factusl scezario.? Id, 2t 47. The Supreme Court stated, "wle hold that Puulty

workmanship can case an oocuszence,” Id, at 46. However, {f]aulty workmanship is 10t an
‘occurcence’.” Id, at 46.

The Supreme Court stated, “[w]e hold that where the damage (o the insured's property is
no mote than the netaral and probable consequences of faulty workmanship such that the (wo
cannot be distingnished, this does not conslitule an occurrence...” Il at 47, "To provide

coversge under these circumstances would transform the CQL policy inte a performarics

bond.." [d. at 49, "Rather, the damago was a direct result and the natural and expected

consequeace of faulty workmanship; fuilly workmanship did not ceuso a0 deourTence esulling

in damage.” Id, at 49, 50,

Ths Supreme Court 2ddressed the exception to Exclusion L by siating, "the subcontractor
exception is relevant daly if there is a finding of initial éoverage. That i, any property damag
for which en insured sesks coverage must have been caused by an ocourrence before the polioy s
iriggere” 1d: st 37, Tho Supremp Cout also sddrested Newman as folows: |

B e ot e o

15. We overrule Nowmsn to the extent it penmitted coverage for fiulty workmanahip that
djmﬂyuumfaﬂhsrdmgﬂopmpeﬂyinﬁwabmaofan‘ommme‘ with ity

..
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fortuity undérpinnings.” [d, at 49. The Supreme Couwrt atated, "[flor faulty workmanship
to give rise to potential coverage, the faully workmeanship must result in an occurrence,
that is, an unintended, unforescen, l‘ottuitoua. or injurious event." 14, at49. The Supreme
Qourt stated, “[dlamage that does not ariso from & fortuitous event is not an acourrence,
Damages to the insured's projeot that are the natural and probable consequences of frulty
workmanship do not eonsutute an ‘ocoumrence’.”

Id. ot 49,

Under the present circumstances, to avoid potentis! prejudice with the verdict, Nationa}
Fire requests that the court submit & special verdict form and/or general verdict with special
‘interrogatories and do so without reference to insurance, Seo Crocker v. Weathers, 126 S.E.24
335.

National Fire believes that any special intemogatories must be based on the svidence |
prosented at tral, Accordingly, it is premature to commit to specific interrogatories, However,
to provide &n example of the kinds of interrogatories thal may be applicsble, National Fire
submits tha atteched interrogatories; and requests thn‘t the Court amend or modify these forms g
qich time during the course of the tria} as is approprisie based tipon the e\ndenne admitted at
trial. Nationel Fire reserves all righits es to the issues of defense and/or indemnity.

“@Z"/Wf/

Johd L, McCants, Baquile”

Bllis, Lawhoma & Sims, P.A.

1501 Main Street, Fifth Floor

Post Office Box 2285 _

Columbia, S36uth Carolinz 29202

(803) 254-4190

ATTORNEY FOR NATIONAL FIRE &
MARINE INSURANCE COMPANY

Columbia, South Carolina
Agri} 29, 2011




-9 T

STATE QF SOUTH CAROLINA
COUNTY OF CHARLESTON

Mark F. Tesendar & Nan M. Teseniar, on
bdnlfommelvea and others similarly
situated, and Twelve Oaks At Fenwick
Propesty Owners Association, Inc., (from
December 16, 2009 to present),

Plaintiff},
V8.
Fenwick Pianfation Tamagon, LLC, A South

Carolima Limited Lisbility Company, fk/a
Fenwick Tamagon Apurtments, LLC, a Sonth

" Cearolira Limited Liability Company; Charfeston

Temegon Msnager, LLC, A Delaware Limited
Lizlnhty Company; Tamagon Development

Ino.,mcmulnqgl!ngms,‘l‘weive()almt
Fenwick Propety Owners Associafion, Inc.

(ﬁnmAugnsts.ZODGioDecmhuls 2008);.-

Profezsional Plasteting & Stuose, Int;; Jolinson
Companies, Inc. ¢/Va Johnszen Roofing, Inc.;
Los Crmpog, Fo.; Nozth Florida Framing, Inc.;
BmMaswy&TonlSupplyLP BS BUCCESE0r
in interest to Best Mesonry & Tool Supply, Ine:
2s Succeasor in Interest to Magna. Wall, Inc.,All
South Vinyl Products, Inc; Marquez
Constraction, Inc.; J.T. Walker Induatiies, Ino.;
LT, Indmum dib/a Genersl Aluminwn
and General Alwnimum Company
of Texas, LP and JR. Hobbs Co, - Atianta LLC
fk/a JRH Mesger Co,, LLC; Jamis Helman,
individually; Scott Foxguson individually; Chris
Cobbs, individually; Federal Insurance
Company; Mexia Arias; Miquel Rosales; and
APS Enferprises Unlimited, Inc.;

Defendants.

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
Civil Acilon No.: 2008-CP-10-0049
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Professional Plastering & Stucco, Inc.
Third-Party Plaintiff,
va.

Luis Martinez, Villapomez Painting, Inc.; and
D.M. Painfing;

Third-Party Dafendants.

EXAMPLES OF WRITTEN INTERROGATORIES

1. Do you find thet Dofendant Professicnal Plastering & Stucco, Inc.'s ("Professional
Plastering”) installation of the stucco system or its scope of work proximately caused any

physical injuryto tangible property other than Professional Plastering's work?

Yes ' No .

2. Ifyouanswer “yes” to Inferrogatory #1, please list or identify in the below space
the-physically injured tangible property other than Professional Plastering's work; and, if yoy
answer "yes" to Interrogatory # 1, stete tha dolfar amount of damages that you sward for the
physically igjured tangible property other than Professional Plastesing’s work. To answer this
interrogatory, you may use tho property deseriptions used in the ProCon & Associates, Inc.’s
Preliminary Repair Estimate.

Dollar Amount:

3. Do you find that Defendant Professional Plastering's installation of the stucco
system o its scops of work proximately caused any damages that are the costs {o repait and/or
replace Professional Plastering’s work? _

4, If you answered "yes” to Intervogatory 3, state the dollar emount of damages that
you award for the repair and/or replacement of Professional Plestering's wosk.




Dollar Amtount;

5. Do you find that Plaintifls bave met their burden of proof as to loss of uge
damages? If you answer yes, please identify the dollar amount that ig p

against Professional Pl

astering that represents loss of use damages.

Yes Dollar Amount:

art of your overall verdict
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

. APPEAL FROM CHARLESTON COUNTY -
Court of Common Pleas

Kristi Lea Harrington Circuit Court Judge

Case No. 2008-CP-10-0049

Mark F, Teseniar & Nan M. Teseniar, on behalf of themselves and others similarly
situated, and Twelve Oaks At Fenwick Property Ownmers Association, Inc., (from
December 16, 2008 10 PIESEN)..u.rreuenereressussmssisensssescermsrasmmissessssses Plamuﬁ‘s/Respondents

Professional Plastering & Stucco, Inc., Defendant,
-and-

National Fire & Marine Insurance Company, InC. ......ccceunnn. Snisssssmmsiresasseermsarasens, Appellant,

CERTIFICATE OF SERVICE

I certify that I have served a copy of the Petition for Rehearing and Suggestion for
Rehearing En Banc on Plaintiffs/Respondents and other counsel of regord by depusiting a
copy of same in the United States Mail, postage prepald on April _ (L, 2012, addressed
to the following attomeys of record:

Phillip W. Segui, Jr., Esquire

Segui Law Firm, PC

864 Lowcountry Blvd., Suite A

Mit. Pleasant, South Carolina 29464

John T. Chakeris, Esquire
The Chakeris Law Firm
Post Office Box 397
_ Charleston, South Carolina 29402
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Jesse A, Kirchner, Esquire

Thurmond Kirchner Timbes & Yelverton, PA -
15 Middle Atlantic Wharf, Suite 101
Charleston, South Carolina 29401

W. Jefferson Leath, Jr., Esquire
Leath, Bouch & Seekings, LLC
Post Office Box 59 :
Charleston, South Carolina 29402

Justin O. Lucey, Esqufre
Post Office Box 806
Mt. Pleasant, South Carolina 29465

Evereit A, Kendall, II, Esquire
Christy E. Mahon, Esquire
Sweeny, Wingate & Barrow, PA
Post Office Box 12129
Columbia, South Carolina 29211

Jonathan J. Anderson, Esquire
Anderson & Reynolds, LLC

37 % Broad Street

Charleston, South Carolina 29401

April_Z_Q_, 2012,

0L 2ul)

Johs L. McCants, Esq ire
Ellis, Lawhome & Slms, PA
1501 Main Street, Fifth Floor
Post Office Box 2285
Columbia, South Carolina 29201
(803) 254-4190

. Attorney for Appellant
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

The Honorable Kristi Lea Harrington, Circuit Court Judge

Case No. 2008-CP-10-0049

- Mark F. Teseniar & Nan M. Teseniar, on behalf of themselves and others similarly

situated, and Twelve Oaks At Fenwick Property Owners Association, Inc.,

(from December 16, 2008 to present)... rererearanns RT—— O
V.

Professional Plastering & Stucco, Inc., Defendant.

-and-

National Fire & Marine Insurance Company, InC. «.........cverveerenreeersemmeessssssemnenAppellant,

RESPONDENTS’ REPLY TO APPELLANT’S PETITION FOR REHEARING AND
SUGGESTION FOR REHEARING EN BANC

The above-named Respondents hereby request that this Honorable Court deny the
Petition for Rehearing and Suggestion for Rehearing En Banc of the Order of the Honorable
John C. Few dismissing the appeal filed by Appellant, National Fire & Marine Insurance
Company, Inc. (“Aépellant”). |

BACKGROUND

The factual setting and procedural postﬁre of the matter on appeal are crucial. Appellant

is not a party to the lawsuit captioned above. Instead, Appellant is an insurer that provided a

& defense t6 Professional Plastering & Stucco, Inc. (“PPS”) in the lawsuit under a reservation of
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rights. Appellant' never moved to intervene in the action, never made a formal appearance in the
action, and, in keeping With'the foregoing, never subjected itself to the jurisdiction of the circuit
court. Appellant’s only involvement in the week-long jury trial was to request' that the circuit
court submit special interrogatories to the jury? Notably, neither Respondents nor PPS, the only
parties actually participating in the trial, endorsed Appellant’s request. The circuit court denied
Appellant’s request from the bench Qvithout a written order. Appellant’s scant involvement in
the proceedings below is reflected in a short colloquy that occurred on the last day of trial, which
starts at page 527 of the trial transcript.

Appellant appealed the circuit court’s refusal to give the requested special interrogatories.
Thereafter, Respondents moved this Court for an Ordet dismissing Appellant’s appeal on the
basis that it lacks appellate standing to challenge the Court's decision. Because Chief Judge Few
neither overlooked nor misapprehended any matter of law or fact in dismissing Appellant’s
appeal, there is no basis upon which to grant Appellant’s request for a rehearing,

LAW ANALYSIS
L  CHIEF JUDGE FEW NEITHER OVERLCOKED NOR MISAPPREHENDED
ANY MATTER OF LAW OR FACT, AND REHEARING EN BANC'IS NOT
WARRANTED.

There is nothing raised in the .Appellani’s motion that deémonstrates an@g was

overlooked or misapprehended. The operable facts are undispu’ged and ﬁt squarely within the

well-settled precedent relied upon by Chief Judge Few, and Appellant’s request for rehearing is

merely a recitation of the arguments it previously made. Rule 221(a), SCACR, requires that

! Attention is drawn to the Motion Informatxon Form and Cover Sheet accompanying Appellant’s Motion
when it was filed. The section for “Defendant’s Attorney” is completely blank. Similarly, the moving attomey,
John L. McCants, Esquire, did not identify himself as counsel for either the Plaintiffs or a Defendant in the space
provided beneath his signature. The reason for this is self-explanatory: he did not represent any “party” in the
action, nor was he moving to intervene on behalf of any non-party claiming an interest in the case.

2 Presumably, Appellant intended to use-the answers supplied on its proposed verdict form i the underlying
liability trial against its insured as eviderice in a declaratory judgment action to address Appellant’s coverage
obligations stemming from PPS’s negligert constfuction. .

Page 2 of 12
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Appellant state with particularity the points that were overlooked or misapprehended by the
Court. Here, there are none. As the Order states, the decision to dismiss was made after “careful
consideration.”

Further, rehearing en banc is disfavored and will not be ordered except “(1) when

consideration by the full court is necessary to secure or maintain uniformity of its decisions, or

) whgn the proceeding involves a question of exceptional importance.” Rule 19, SCACR.
Chief Judge Few’s Order dismissinig the appeal is squarely on point with prior appellate court
" decisions addressing the exact issue presented herein. Further, Appellants’ material riglits, i.e.,
adjudication of its coverage responsibilities, are yet to be determined in an entirely independent
proceeding. With that in mind, these are pot the circumstances that warrant a rehearing or
review en banc.
II. APPELLANT DOES NOT GAIN STANDING TO APPEAL SIMPLY BY
FILING A REQUEST FOR SPECIAL INTERROGATORIES IN A
PENDING IN CASE IN WHICH IT HAS OTHERWISE MADE NO EFFORT
TO PARTICIPATE AS A PARTY.
Ex parte Condon, 354 S.C. 634, 583 S.E.2d 430 (2003) is directly on point, and Chief
Judge Few’s reliance upon its instruction is sound. In Co;zdon,-the Attorney General‘ was not a
party to the underlying action and never moved fo intervene. Nevertheless, the Attorney General
sought to appeal from the trial. In dismissing Attorney General Condon’s appeal the Supreme
Court observed,
..[TThe Attorney General is required, like everyonme else, to
formally intervene and become a named party before he can filé an
appeal. Accordingly, we dismiss this appeal based on the Attorney
General's failure to move for intervention as required by Rule 24,
SCRCP. Such a ruling avoids the necessity of addressing the
Attorney General's standing to become involved in this action, and

makes clear that the Attomey General is required to follow the
Rules of Civil Procedure when he wishes to become involved in a

case.
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Id. at 642, 583 S.E.2d at 434. Appellant argues Condon is distinguishable on the basis that,
unlike the Attormey General, Appellant is a “party” to its own motion. This logic is
ﬁmdamentall—y flawed, and, at most, reveals a distinction without a difference. In the literal
sense, Appellant was indeed a party to its own request. But that fact, standing alone, doés not
create standing to appeél. If Appellant’s lack of appellate standing is not clear from Condon, as
Appellant contends, it is nevertheless made certain by Ex Parte: South Carolina Department of

Motor Vehicles, 390 S.C. 457, 702 S.E.2d 568 (2010).

In Ex Parte SCDMV, the Department was not a party in the action, and it never mdved to

intervene pursuant to Rule 24, SCRCP, However, the Department did file successive motions
seeking reconsideration by the circuit court under Rule 59, SCRCP, although it never moved to
intervene. If Appellant’s logic were applied, the Department should have had standing to appeal
in Ex Parte SCDMV because the Department was a “party” to its own motions. However, the
Supréme Court, citing Condon, summarily dismissed the Department’s appeal, holding yet again
that a non-party may not appeal under such circumstances. Applying Condon and Ex parte
SCDMY, Appellant lacks standing to appeal regardless of whether Appellant was a party to its
own motion. Appellant has cited to no case that supports the distinction it attempts to make.

In support of its request for rehearing, Appellant also suggests that Chief Judge Few’s
Order has the effect of mandating that, in every circumstance, ‘one must first be accepted as a
party in the action before a right of appeal attaches. This is not correct-—the Order does not
impinge upon the acceptable circumstances where a non-party is legally aggrieved by an order,
creating standing to appeal. For example, cdnsider the situation where a non-party files a motion

to intervene under Rule 24, SCRCP. For thore than a century, it has been the law of this state
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that a non-party whose motion to intervene is denied has the right to appeal that denial.® See Ex
Parte Johnson v. Tunno, 63 S.C. 205, 207-08, 41 S.E. 308 (holding the denial of é motion to
intervene is appealable). This is precisely the situation in which a non-party is “aggrieved” by an
order. This also explains why the proper procedure would have been for Appellant to have
moved to intervene if it truly desired to participate in the trial.

Ex parte Whetstone, 289 S.C. 580, 347 S.E.2d 881 is equally unavailing to Appellant,
Whetsténe involved an appeal attempted by a non-party to the action after he was ordered to
attend a depositioﬁ and produce documents. The appeal was dismissed as interlocutory, rather
thaq for lack of ap'péllate standing. In that regard, Whetstone has no application to the present
matter except that it reiterates the requirement that a party must be aggrieved in the legal sense
before he may appeal. Id. at 581, 347 S.E:2d at 882. In addition, although not a part of the
court’s reasoning given that the appeal was dismissed as interlocutory, the power of contempt
over a non-party in the context of discovery arises ﬁ'om, inter: alia, Rules 37 and 45, SCRCP.
Both of these rules grant the circuit court the power to sanction non-parties for their failure to
comply with lawful subpoenas and discovery efforts. Forexample, Rule 45, SCRCP, provides
that “Failure by any person without adequate excuse to obey a subpoena served upon that person
may be deemed in contempt of the court from which the subpoena issued.”4 By its own terms,
Rule 45 subjects the non-party who fails without cause to abide by a lawful subpoena to the
enforcement powers of the Court. In stark contrast, it begs the question s to whether Appellant

ever subjected itself to the circuit couit’s jurisdiction in the case below,

g Appellants incorrectly state on page 5 of their. Motion for Reconsideration that, “If Appellant formally
moved to intervene, and that motion was denied, Appellant would not have standing to appeal because it would not
be a named party in that instance.” The reverse is true, .

4 Consider that the Court issuing the subpoena may be different from the circuit court in which thie action is
pending. The contempt power of the court provided under the Rules of Civil Procedure to enforce discovery bears
no rélation whatsoever to the facts or posture of the current appeal before this Court.
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Condon and Ex Parte SCDMYV control, and these decisions mandate that Appellant lacks
standing to appeal because it has not been legally aggrieved as contemplated under Rule 201 (b),
SCACR. Thus, Chief Judge Few corredtly applied the law of this state in dismissing Appellant’s
appeal without encroaching upon proper circumstances where a non-party may appeal. 5

I APPELLANT OVERLOOKS THE IMPRACTICALITY OF SUBMITTING
SPECIAL INTERROGATORIES TO THE JURY ON ISSUES THAT WERE
NEVER DEVELOPED BY THE PARTICIPATING PARTIES IN THE TRIAL.

In Auto Owners Insurance Company, Inc. v. Newman, 385 S.C. 187, 684 S.E2d 541

(2009),5 the Supreme Court agreed with the logic of Auto ‘Owner.s’ argument, but nevertheless

held the insurer responsible for the full amount of the arbitrator’s award, stating, “it is not

pgs_._sible from the record before the Court to determine what portion of the arbitrator’s itemized

list of damages may be attributable to the removal and replacement of the defective stucco....” |

Id. At 199, 684 S.E.2d at 547 (emphasis added). The “record before the Court” in Newman was
the record from the declaratory judgment action, which is-the proceeding from which that appeal
emanated. It is unclear from the Court’s opinion to what degree Auto Owners presented
evidence of the varying types or categories of damages in the course of the declaratory judgment
action. We are only told in the opinion that there was insufﬁcient information in the record for
the Supreme Court to parse the amount of resulting damages from the amount of damages for

removal and. replacement of the stucco in that case.” This point is interesting, especially if one

3 As Appellant’s Motion and Accompanying Memorandum before the circuit cowrt correctly point out, -

“Insurance coverage for the damages alleged by the Plaintiffs are not determined in thisaction.” Having reserved its
rights, Appellant is a party to a separate declaratory judgment action to have its coverage obligations determined. Its
day in court is yet to come, and it has not been aggrieved in legal sense in the underlying action.

s Newman was decided by an arbitrator well versed in construction defect cases. Presumiably, any concern of
mentioning the existence of liability insurance before a jury would not exist where the matter is decided by an
arbitrator familiar with construction litigation.

7 It appears the result in Newman, and the Supreine Court’s comment in footnote 5 of that opinion, give
Appellant concern that it must have the jury in the underlying trial of its insured's liability make the necessary
factual findings for Appellant to later use in its declaratory judgment action. Such a setting is ripe for conflicts of
interest. ' '
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keeps in mind how the evidence.and iséues were presented to the jury in the un&erlying liability
case against Appellant’s inswred, PPS,

In the course of the underlying trial against PPS, there was certainly no requirement that
Respondents present evidence of the damages they suffered in a manner that caters to a non-
party insuret’s particular requests or interests. In a trial to determine the liability of a contractor
fof defective work, damages proximately caused by the contractor’s negligence either exist or

* they do not—the particular “category” of damage, i.e., resulting damage versus replacement of
&efective work, is irrelevant in relation to the jury’s determination of whether the contractor
defectively constructed the building. Counsel for Respondents presented their case at trial in a
manner designed to benefit their clients’ interests, not to build a record for a non-party insurer’s
use in a coverage dispute. The same is true of the Defendant, PPS. Counsel for PPS did not (and
ethically should not)® present evidence and testimony designed to parse out covered types of
damages froxﬁ those that might not be covered by Appéllant’s policy. Doing so would serve only
the interests of Appellant and may very well be directly contrary to the interests of PPS. This is
where the rubber m,eeté the road: If neither Respondents- n(;r PPS offered any evidence in the
course of the trial to educate the jury on categorical differences between resulting damages to
other construction trades versus damages solely related to the repair and replacement of PPS’s
own work, it strains logic to expect that twelve jurors co'uld intelligently answer the special
interrogatories Appellant desired the court to submit. Twelve jurors should not be expected to
accomplish that which the learned Justices of the South Carolina Supreme Court could not
resolve in Newman in the absence of a sufﬁcient record of evidence to guide them. In effect,

Appellant wanted the jury to answer questions that were not litigated by the actual parties.

8 Cf. Twin City Fire Ins. Co. v. Ben Arnold-Sunbelt Beverage Company of South Carolina, 433 F.3d 365 (4th
Cir. 2005)(observing an attorney representing:an insured owes a-duty of loyalty to the insired and is forbidden to
undertake actions that are detrimental to the insured, such as communicating harmfu] information to the insurance

company). -

Page 7 of 12

A-56



Appellant correctly cites to Sims v. Nationwide, 247 S.C. 82, 145 S.E.2d 523 (1965) for
the proposition .that these questions must be dealt with in the separately pending declaratory
judgment action. In that proceeding, Appellant may offer whétever admissible evidence and
testimony it deems important, free from conflicts of interest with its insured, so that the tﬁal
court might have an adequate record from which to intclligenﬂy address the coverage issues
before it. If there is any confusion over what Newman requires of an insurer in this regard, that
confusion needs to be raised to and ruled upon in the course of the declaratory judgment action,
where Appellant is a party and can build its own record for meaningful judicial review. If
Appellant’s legal rights are affécted in that declaratory judgment proceeding, presumably it
would then have standing to appeal. Here, however, Appellant has no such standing, and Chief
Judge Few properly dismissed its appeal.

IV. REHEARING IS UNNECESSARY BECAUSE THE RECORD IS
UNCLEAR AND APPELLANT CANNOT PREVAIL ON THE MERITS.

Attention is drawn to the materials submitted in support of Appellant’s request for
rehearing. Among those materials is Appellant’s Memora.ndum submitted to the circuit court in
support of its request for special interrogatories, which étates,- “[Appella.nt] Believes that any
special interrogatories must be based ‘upon the evidence presented at trial. Accordingly, it is
premature to commit to specific interrogatories.” @demorandum Submitted by National Fire &
Marine Insurance Company, p. 9)(emphasis added). Also provided to this Court by way of
Appellant’s petition is the sample verdict form accompanying Appellant’s motion in the circuit
court, which is entitled, “Examplés of Wﬁﬁen Interrogatories.” (See Petition for
Reheaﬁng)(cmphasis added.) Even t'hough.,Appella.nt did not at that time commit to the
questions it wanted to submit to the jury, it provided examples “of the kinds of interrogatories

that may be applicable...” along with its Memorandum. (Memorandum Submitted by National
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Fire & Marine Insurance Company, p. 9)(emphasis added). There are no sﬁbsequent or amended
special interrogatories provided to this Court for consideration in support of Appellant’s petition
for rehearing. Whether the “Example” interrogatories or some subsequent iteration thereof are
now in dispute is unclear from Appellant’s petition. It is Appellant’s requirement to develop a
record sufficient for this Court review the alleged errors. Harkins v. Greenville County, 340 S.C.
606, 616, 533 S.E.2d 886, 891 (2000). Eithér way, Appellant cannot prevail.

The circuit court has the discretion to determine whether to submit special interrogatories
to the jury. Frazier v. Badger, 361 S.C. 94, 105, 603 S.E.2d 587, 592 (2004). “To warrant a
reversal, a party must show that he was prejudiced by the trial court's refusal to submit special
interrogatories.” Id. (citing Steele v. Dillard, 327 S.C. 340, 343, 486 S.E.2d 278, 279-80 (Ct.
App. 1997). While the foregoing standard touches on the merits of the matter rather than
Appellant’s standing to appeal, the point is worth coqsidering in light of Appellant’s request for a
rare rehearing en banc. It is. difficult to imagine how the circuit court abused its discretion in
denying Appellant’s motion when Appellant had not yet committed to any particular special
interrogatories when the ruling was made. To the extent Appellant intends to rely on any other
intc_::fogatories, they have not been provided to this Court for review. See Harkins, 340 S.C. at
616, 533 S.E.2d at 891. A rehearing of this matter would serve no purpose under these
circumstances. |

CONCLUSION
In light of the arguiments and authorities set forth herein, Respondents hereby respectfiilly

request an Order of this Honorable Court declining to reconsider its dismissal of Appellant’s

appeal,
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April 30, 2012
Charleston, South Carolina

FOR RESPONDENTS:

MICHAEL A. TIMBES
JESSE A. KIRCHNER

THURMOND KIRCHNER TIMBES & YELVERTON, P.A.

15 Middle Atlantic Wharf, Suite 101
Charleston, South Carolina 29401

Phone: (843) 937-8000
Fax: (843)937-4200

-AND -

Justin O’Toole Lucey, Esquire
Post Office Box 806
Mt. Pleasant, SC 29465

W. Jefferson Leath, Jr., Esquire
Post Office Box 59 .
Charleston, SC 29402

Phillip Ward Segui, Jr., Esquire
864 Lowcountry Blvd., Suite A
Charleston, SC 29464

John T. Chakeris, Esquire
Post Office' Box 397
Charleston, SC 29402
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CERTIFICATE OF SERVICE

The undersigned herewith certifies that she, on this date, January 31, 2012, did mail and

serve via regular U.S. Mail one (1) copy of the foregoing “Respondents’ Reply to Appellant’s

Petition for Rehearing and Suggestion for Rehearing En Banc” with proper postage affixed thereto,

to all counsel of record, at the following addresses:

John L. McCants

Ellis Lawhorne & Sims, P.A.
Post Office Box 2285
Columbia, SC 29202

Jonathan J. Andersori, Esquire
Anderson Reynolds & Stephens, LLC
37 Y Broad St.

Charleston, SC-29401

_ Randell C. Stoney, Jr., Esquire :
Bamwell Whaley Patterson & Helms, LLC
885 Island Park Drive, PO Drawer H
Charleston, SC 29492

Roy P. Maybank, Esquire
Maybank:Law Firm, LLC
P.0.Box 12579
Charleston, SC 29422

Charles G. Blackburn, Esquire
Murphy & Grantland, P.A.
P.O. Box 6648

Columbia, SC 29260

Christopher M. Adams, Esquire
Collins & Lacy, P.C.

1330 Lady Street, Sixth Floor
Columbia, SC 29211

M. Britain Travis, Esquire
Young Clement Rivers, LLP
Post Office Box 993
Charleston, SC 29402-0993

R, Bryan Barnes, Esquire

Rogers Townsend & Thomas, PC
220 Executive Center Dr., Winthrop Bldg.
Columbia, SC 29202-3200

David S. Cobb, Esquire

Turner Padget Graham & Laney, P.A.
P.0. Box 22129

Charleston, SC 29413

J. Blanton O’Neal, IV, Esquire
Hood Law Firm, LLC

172 Meeting Street
Charleston, SC 29401 -

‘Michael B. T. Wilkes, Esquire

Wilkes Bowers, P.A.
127 Dunbar Street, Suite 200

' Spartanburg, SC 29306

Robert D. Waltz, Esquire
Keaveny Law Firm, LLC

| -445 Folly Road
Charleston, SC 29412
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William A, Scott, Esquire

Rogers Townsend & Thomas, PC
775 St. Andrews Blvd.
Charleston, SC 29407

Timothy A. Domin, Esquire
Clawson & Staubes, LLC

126 Seven Farms Drive, Suite 200
Charleston, SC 29492 .

This__ &) _day of April, 2012.

Everett A. Kendall, II, Esquire
Sweeny, Wingate & Barrow, P.A.
Post Office Box 12129
Columbia, SC 29211

THURMOND KIRCHNER TIMBES & YELVERTON, P.A.

BY:
Moira W. Klerrigan
Legal Assistant to Mt

‘Page 12 of 12

A-61




THE STATE OF SOUTH CAROLINA
In the Court of Appeals

RECEIV

APPEAL FROM CHARLESTON COUNTY MAY 14
Court of Common Pleas s _ F = 2012

D

Kristi Lea Harrington Circuit Court Judge Ourt Oprpea,s

Case No. 2008-CP-10-0049

Mark F, Teseniar & Nan M. Teseniar, on behalf of themselves and others similarly
situated, and Twelve Oaks At Fenwick Property Owners Association, Inc., (from
December 16, 2008 to JR)ERI5 11 PN . «....-....Plamtlffs/Respondems

Professional Plastering & Stucco, Inc., Defendant.
-and-

National Fire &’Marine'Insurance CQmpany, INC. ot ee et veennen Appeuant;

REPLY TO RESPONDENT’S BRIEF IN OPPOSITION TO PETITION FOR
REHEARING AND SUGGESTION FOR REHEARING EN BANC

John L. McCants, Esquire -

Ellis Lawhorne & Sims, PA

1501 Main St., 5" Floor

P.0. Box 2285

Columbia, SC 29201

(803) 212-4959

E-mail: jmccants@ellislawhorne.com
Attorney for Appellant




Appellant National Fire & Marine Insurance Company (“Appellant”), by ang
through the undersigned counsél, hereby .replies to Respondent’s Reply to Appellang’s
Petition for Rehearing and Suggestion for Rehearing En Banc. ‘

ARGUMENT

The sole issue before the Couﬁ is whether Judge John C. Few erred in dismissing
Appellant’s appéal on the basis that Appellant lacked standing under Rule 201(b),
SCACR. Respondents moved to dismiss the appeal on the basis that Appellant lacked
standing under SCACR 201(b) because Appellant was not a named party in the
underlying civil action. Rule 201(b), SCACR states, “[o]nly a party aggrieved by an
order, judgment, sentence or decision may appeal.” Judge Few agreed with Respondent’;
position and citéd to Ex parte Condon, 354 S.C. 634, 642, 583 S.E.2d 430, 434 (2003) as
the basis that Appellant must be a namea party in order to have standing to appeal,

Appellant contends that Judge Few misapprehended the scope of Rule 201, SCACR, and

Ex parte Condon shouid not read in the absolute to requi;e aperson to be a namgd party
in order to have standing to appeal. . | |

General appellate law as outlined in Corpus Jurispruden‘ce Secundum (“CJs™)
shows the broader scope of appellate standing and that standing is not limited to persons

who are a named party to the civil action.! The scope of standing is broader and the

! 4 C.J.8.,, Appesl and Error, § 242 (2012) states, “[glenerally, the only persons who may appeal
include a party to the dction or proceeding below, or fo the judgment or order, a legal representative of g
party, or & person having privity of estate, title, or an interest that appears from the record.” Further, “Itlhe
term ‘party’ in a statute has been construed, not in the technical sense as necessarily importing a litigant
before the court in the proceeding in which the judgment or order was rendered, but as including any one
on whose interest it has a direct. tendency to- inure, and it has been held that ofie not & ‘party’ may
nevertheless be a ‘party aggrieved® within statutes govering the right of review. A statute granting a right
to appeal by a person aggrieved has been given a liberal construction with regard to the word ‘person,’ ag
including a nonparty.” 4 C.1.S., Appeal and Error, § 242 (2012).
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inquiry is more focused on whether a person is aggrieved by a particular order.

Respondents did not address the general principles set forth in CJS or show how South
Carolina is distinguishable. South Carolina law is in accord with the general Principles
set forth in CJS that non-parties aggrieved by a particular order have standing to appeal

such orders. See In Ex parte Whetstone, 289 S.C. 580, 347 S.E.2d 881 (1986), (finding a

non-party would have standing to appeal). Further, see also, Ex Parte Johnston v. Tunno
63 S.C. 205, 41, 308 (1902) for the proposition that a non-party person may appeal a

decision denying the person intervention into a civil action. Assuming the 1902 decision

survives the enactment of the later Rule 201(b), SCACR, Ex Parte Johnston is further
precedent for a non-party having standing to appeal a decision that aggrieves them.

Further, Ex parte Condon is not directly on point for Judge Few’s decision, ang

the distinction drawn by Appellant is one with a difference. In summary, Ex_parte

Condon is distinguishable on the basis that the Attomey General was neither a party {o

the civil action nor the party to the specific ruling that was being appealed in the civi]

action. In Ex Parte Condon, the Attorney General appealed a ruling of the trial court

granting the class Plaintiffs their attorneys’ fe_gs. Thé A&omey General believed he had
public duty as the South Carolina’s chief legal counsel to challenge the award. The
Attornéy General was challenging a ruling directed to the named parties in the civi]
| action. The Supreme Court held that the Attorney General’s general public interest in the
niling was insufficient; and to have standing to challenge the ruling, the Attorney .General
should have intervened and become a named party to the civil action. The Supreme
Court in-Ex parte Condon reached a logical result that is consistent with Rule 201,

SCACR. The court system cannot have persons, even if some have a more omnibresent
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interest, e.g., the Attorney General, challenging rulings and verdicts against named
parties in a civil action that do not directly aggrieve a nonparty. The reasoning of Ex
parte Condon would apply to the present appeal if Appellant were challenging a decisijon

by the trial judge that was directed against the parties in the civil action, ¢.g., dispositive

motion or evidentiary ruling. The logic of Ex parte Condon would apply if Appellant
wére'challeng_ing the jury verdict entered against Professional Stucco & Plast_ering, Inc. in

Appellant’s néme. In these instances, Ex parte Condon would be go.od.precedént.

Respondent cited Ex parte: South Carolina Department of Motor Vehicles, 390
S.C. 457, 702 S.E:2d 568 (2010) as support for their position. The facts in Bx parte:

South Carolina Department of Motor Vehicles are basically the same as the ones in Ex

parte Condon with the-exception that the SC Department of Motor Vehicles (“SCDM_\I”)

took one more procedural step than the Attorney General in Ex parte Condon. In Ex parte
Condon, the Attorney General directly appealed the underlying ruling without first ﬁling
post-trial motions. In Ex parte: South Carolina Department of Motor Vehicles, SCDMV

filed a SCRCP 59(e) post-trial motion first before pursuing the appeal.”

Respondent contends that Ex parte: South Carolina Department of Motor Vehicles

is authority for the proposition that even a non-party to a ruling (which the SCDMV was

| pursuarit to the order denying the post-trial motion) does not have appeliate rights, The

distinction is not material to the standing analysis. The intermediate, procedural step of

SCRCP 59(¢) does make the facts in Ex parté: South Carolina Department of Motor

Vehicles materially distinguishable from the ones in Ex parte Condon. In both cases, the

2 In Ex parte: South Carolina Department of Motor Vehicles, the trial court correctly ruled that
SCDMYV lacked standing because it was not a party; and the Supreme Court correctly dismissed the appeal
pursuant to.Rule 201, SCACR. -
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facts involved persons or entities that were, in fact, challenging underlying rulings -

between the named parties; and the Supreme Court’ correctly found that the Attomey
General and SCDMYV did not have standing to do so because they were not named parties

in the respective civil actions. Both Ex parte: South Carolina Department of Motor

Vehicles and Ex parte Condon are distinguishable from the present facts and should not
be read in.the abéolute to require a pefson to be a named party. |
As state& above, the sole issue .befor'e the Court is whether j'udge Jphn C. Fé;;v

erred in dismissing Appellant’s appeal. After responding to Appellant’s argument op
standing, Respondents briefed in Section III the ﬁracticability of the subxhitting special
interrogatories to a jury. In response to Section III, Appellant states that it has addresseq
in its prior briefs filed with the Court the inherent problems with an insurer appearing in
the underlying construction defect civil action; and appellant craves reference to those
arguments. Appellant will otherwise briefly address Respondents® overall point in
Section III in the following discussion.

Although the Supreme Court in Auto-Owners Insurance Co., Inc. v. Newman_
385 S.C. 187, 684 S.E.2d 541 (2009) ruled that an exélusion batred coverage for the
removal and replacement of the stucco, the Supreme Court required Auto-Owners to pay
the entire judgment (removal and replacement included). In effect, Auto-Owners was
bound by a general verdict or award. The Supreme Court stated the following:

Nevertheless, it is not possible from the record before the Court to

determine what portion of the-arbitrator’s itemized list of damages may be

attributable to the removal and replacement of the defective stucco, and it

is not the purpose of this declaratory judgment action to relitigate the issue

of damages. Auto-Owners had an opportunity to raise this matter when

the issue of damages was litigated before the arbitrator, who issued a final,
binding award on the merits. 5 (Citation Omitted)

-4-
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CONCLUSION

For the foregoing reasons, we affirm the trial court’s decision finding that
the CGL policy issued by Auto-Owners to Trinity covers the damage
~ awarded by the arbitrator to the Homeowner. Although we reverse the
trial court’s decision to the extent that it orders recovery under the policy
. for the removal and replacement of the defective stucco, there is no
~ evidence in the record indicating which damages may be attributed to the
rémoval and replacement of the defective stucco,

Footnote 5 reads as follows:

Auto-Owners represented Trinity in binding arbitration, made mandatory
by the terms of the insurance contract. Auto-Ownmers did. so with a
reservation of rights and an understanding that the coverage issue would
be reserved for judicial consideration in a separate proceeding. When the
arbitrator determined damages, Auto-Owners did not seek review of or
otherwise contest the damages award.

- Newman, 385 S.C. 187, 198, 684 8.E.2d 541, 547.

The Supreme Court did not provide instructions on the procedural mechanism for
an insurer to “defend” against a general jury verdict. The language quoted above has
created a great deal of uncertainty in the construction defect cases filed in South Caroling
where there may be CGL ipsmance policiés that may »cove,r some but not all of the
damages sought in a civil action. The present.maﬁer is no exception. Respondents filed a
declafatory judgment/collection actiéﬁ against Appellant and the other insurers who
issued CGL policies to Professional Plastering & Stucco, Inc. on the first busiﬁess day
after the jury verdict demanding that the insurers pay the full verdict without any regard

to segregating the damages between covered and non-covered ones consistent with the

principles of Newman. Having the jury answer special interrogatories submitted by the

trial court, that are consistent with the evidence ﬁresented to the jury, is a method that
addresses the concerns expressed by the Supreme Court in Newman. The proposed

special interrogatories submitted into the record by Appellarit were consistent with the




evidence admitted into the record and consistent with the rulings on coverage in
Newman, The Court did not submit them only because Appellant was not a named party.
Assuming a record supports the special interrogatories, which it did in this case, there ig
no prejudice to the named parties; and special interrogatories may achiev'e what the

Supreme Court had concerns with in Newman.

Finally, with regard to Section IV, Respondents’ arguments go to the mérit of the
appeal. Appellant has briefed issues in its Initial Brief. Appellant contends that such
arguments should be more fully briefed in substantive part of the appeal once the

procedural issue of standing is decided by the Court.

CONCLUSION

The Court should rehear the decision of the Honorable John C, Few en banc.

Jo L. McCants, Ff§qw;e

Elhs Lawhorne & Sims, PA

1501 Main St., 5 Floor

P.0.Box 8825

Columbia, SC 29201

(803) 212-4959

E-mail: jmccants@ellislawhorne.com
Attorney for Appellant

May 14, 2012.
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Plaintiffs/Respondents and other counsel of record by depositing a copy of same in the
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Phillip W. Segui, Jr., Esquire
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John T. Chakeris, Esquire
The Chakeris Law Firm
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

The Honorable Kristi Lea Harrington, Circuit Court Judge

Case No. 2008-CP-10-0049

Mark F. Teseniar & Nan M, Teseniar, on behalf of themselves and others similarly
situated, and Twelve Oaks At Fenwick Property Owners Association, Inc., .
(from December 16, 2008 t0 present)........c.covveiimemssnsisnrcimmsssissessissisisnenneneeenRESpONdents,

V.
Professional Plastering & Stucco, Inc., Defendant.
-and-

National Fire & Marine Insurance Company, Inc. .............cccvvveiiieeeincivcnnnnnnnn . Appellant,

MOTION TO DISMISS APPEAL

COME NOW the above-named Respondents, by and through their uhdersigned counsel,
and herewith move this Court for an Order dismissing the appeal filed by Appellant, Nationa]
Fire & Marine Insurance Company, Inc.!

* BACKGROUND

This appeal arises from a construction defect case commenced by Réspondents against
various defendants, including Professionalv Plastering & Stucco, Inc. (“PPS”). Appellant,
National Fire & Marine Insurance Company, Inc., is an insurer of PPS. Beforé trial,

Respondents settled the claims against all defendants except PPS. The trial against PPS ensued

! Case Tracking No.: 2011193671
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from May 9 through May 13,2011, The jury retumned a verdict in favor of Respondents, finding
PPS responsible for their significant da\mages.2 Appellant thereafter commenced this appeal.

To better understand the impropef nature of Appellant’s appeal, it is important at the
outset to note certain indisputable facts. Prior to trial, Appellant filed a written motion |
requesting a special verdict form and/or general verdict form with special interrogatories. (See

Exhibit 4, attached). However, Appellant is not a party to the litigation. Respondents asserted

no claims whatsoever against Appellant, and Appellant does not appear as a party in the caption
of its own motion from which this appeal arises.” More importantly, Appellant nevef moved to
intervene in the case pursuant to Rule 24, SCRCP. Respondents offered that they would consent
if Appellant wanted to join in the action as party, but Appellant refused. Although Appellant
never intervened, it did send counsel to observe the trial from the public gallery. However, the
attorney never made an appearance in the action. Before the case was submitted to the jury,
Appellant’s counsel renewed its request to be heard regarding Appellant’s own desires fof-the

format of the verdict form. The circuit court orally refused to hear the request, as noted in

Appellant’s Notice of Appeal. This appeal follows.

LAW AND ANALYSIS
Rile 24, SCRCP, provides for both intervention as a matter of right and permissive
intervention, and expressly requires that "a person desiring to intervene shall serve a motion to

intervene upon the partiés.” Appellants never moved to. intervene, despite Respondents’ offer to

2 PPS has filed its own independent appeal from the verdict. (See Case Tracking No. 201 196386). This
Motion to Dismiss relates only to the above appeal filed by Appellant.

3 Aftention is drawn to the Motion Information Form and Cover Sheet filed accompanying Appellant’s
Motion when it was filed. The section for “Defendant’s Attomney” is completely blank. Similarly, the moving
attorney, Joha L. McCants, Esquire, did not identify himself as counsel for either the Plaintiffs or a Defendant in the
space provided beneath his signature, The reason for this is self-explanatory: he did not represent any “party” in the
action, (See Exhibit 4, attached).
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consent to such a motion if Appellant so desired. One who chooses ot to participate cannot
complain on appeal of the result at trial. Rule 201(b), SCACR, is similarly instructive, providing
that only "a party aggrieved by an order, judgment, or sentence may appeal." (Emphasis added).
Two decisions handed down by the South Carolina Supreme Court are: directly on point and
mandate the dismissal of this appeal.

For example, the present facts are identical to those presented in Ex parte Condon, 354

S.C. 634, 583 S.E.2d 430 (2003). In Condon, the South Carolina Supreme Court dismissed an
appeal filed by then Attorney General Charlie Condon. The Attorney General was never named
as a party in the action, and he never moved at any point to intervene. After the trial, the
Attorney General nevertheless sought to appeal. In dismissing his appeal, the Supreme Court
aptly stated,

..[Tlhe Attorney General is required, like everyone else, to
formally intervene and become a named party before he can file an
appeal. Accordingly, we dismiss this appeal based-on the Attorney
General's failure to move for intervention as required by Rule 24,
SCRCP. Such a ruling avoids the necessity of addressing the.
Attorney General's standing to become involved in this action, and
makes clear that the Attorney General is required to follow the
Rules of Civil Procedure when he wishes to become involved in a
case,
M. at 642, 583 S.E.2d at 434,

An identical result was reached by the Suprémie Court after the South Carolina
Department of Mdtor Vehicles (“SCDMV”) tried to appeal from an order to which it was not a
party. Ex Parte: South Carolina Department of Motor Vehicles, 390 S.C. 457, 702 S.E.2d 568
(2010). Although the SCDMYV filed various motions with the court relating to the on-going

action, it never sought to actually intervene in the case. Relying on the “well-known rule of

appellate procedure that only an aggrieved party may appeal” and citing to its pﬁor ruling in
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Condon, the Supreme Court once again stated, “Having failed to intervene as a party, SCDMV's

appeal is dismissed.” Id. at 458, 702 S.E.2d 568.

As applied to this case, the foregoing authorities are clear and unambiguous in their

message: Because Appellant is not a party to the action and never sought to intervene in the

case, it cannot, as a matter of law, appeal from any matter arising during the course of the tria].

As such, Appellant’s appeal must be dismissed.

CONCLUSION

In light of the arguments and authorities set forth herein, Respondents hereby respectfully

request an Order of this Honorable Court dismissing Appellant’s appeal in its entirety.

January 31,2012 .
Charleston, South Carolina

FOR RESPONDENTS:

MICHAEL A. TIMBES
JESSE A. KIRCHNER

THURMOND KIRCHNER TIMBES & YELVERTON, P.A,
15 Middle Atlantic Wharf, Suite 101

Charleston, South Carolina 29401

Phone: (843) 937-8000

Fax: (843) 937-4200

-AND -

Justin O"Toole Lucey, Esquire
Post Office Box 806

~ Mt. Pleasant, SC 29465

W. Jefferson Leath, Jr., Esquire
Post Office Box 59
Charleston; SC 29402

Phillip Ward Segui, Jr., Esquire
864 Lowcountry Blvd., Suite A
Charleston, SC 29464

A John T, Chakeris, Esquire

Post Office Box 397
Charleston, SC 29402

Page 4 of 6

A-74



CERTIFICATE OF SERVICE

The undersigned herewith certifies that she, on this date, January 31, 2012, did mail and

serve via regular U.S. Mail one (1) copy of the foregding “Motion to Dismiss Appeal®, with

* proper postage affixed thereto, to all counsel of record, at the following addresses:

John L. McCants

Ellis Lawhorne & Sims, P.A.
Post Office Box 2285
Columbia, SC 29202

Jonathan J. Anderson, Esquire
Anderson Reynolds & Stephens, LLC
37 % Broad St.

Charleston, SC 29401

Randell C. Stoney, Jr., Esquire

Bamnwell Whaley Patterson & Helms, LLC
885 Island Park Drive, PO Drawer H
Charleston, SC 29492

Roy P. Maybank, Esquire
Maybank Law Firm, LLC
P.O. Box 12579
Charleston, SC 29422

Charles G. Blackburn, Esquire
Murphy & Grantland, P.A.
P.O. Box 6648

Columbia, SC 29260

Christopher M. Adams, Esquire
Collins & Lacy, P.C.

1330 Lady Street, Sixth Floor
Columbia, SC 29211

William A. Scott, Esquire .
Rogers Townsend & Thomas, PC
775.St. Andrews Blvd,
Charleston, SC 29407

M., Britain Travis, Esquire
Young Clement Rivers, LLP
Post Office Box 993
Charleston, SC 29402-0993

R. Bryan Bames, Esquire

Rogers Townsend & Thomas, PC

220 Executive Center Dr., Winthrop Bldg
Columbia, SC 29202-3200

David S. Cobb, Esquire

Tumer Padget Graham & Laney, P.A.
P.0. Box 22129

Charleston, SC 29413

J. Blanton O’Neal, IV, Esquire
Hood Law Firm, LLC

172 Meeting Street
Charleston, SC 29401

Micheel B. T. Wilkes, Esquire
Wilkes Bowers, P.A.

127 Dunbar Street, Suite 200
Spartanburg, SC 29306

Robert D. Waltz, Esquire
Keaveny Law Firm, LLC
445 Folly Road ,
Charleston, SC 29412

Everett A. Kendall, II, Esquire
Sweeny, Wingate & Barrow, P.A.
Post Office Box 12129

Columbia, SC 29211
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Timothy A. Domin, Esquire
Clawson & Staubes, LLC

126 Seven Farms Drive, Suite 200
Charleston, SC 29492

~ This 31* day of January, 2012.

THURMOND KIRCHNER TIMBES & YELVERTON, P.A.

BY:

Moira W. Kefrigan
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON

CASE NO.
08-CP-10-0049

Mark F. Teseniar & Nan M. Teseniar, et al,
[] Plaintiff

MOTION INFORMATION FORM
AND COVER SHEET

V.

Fenwick Plantation Tarragon, LLC, Et Al
Defendant.

Nt Nt Nt Nwl gl Nt Nl o Sl ot et

Plaintiff’s Attomey: Defendant’s Attorney:
Phillip W. Segui, Jr., Esquire, Bar Ng, , Bar No.
Address: Address:
Segui Law Firm, PC '
864 Lowcountry Blvd., Suite A
Mt, Pleasant, SC 29464
phone: (843) 884-1865 fax: : phone: fax:
e-mail: other: e-mail: other:
MOTION HEARING REQUESTED (attach written motion and complete SECTIONS Iand D) |
FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and YIT)

SECTION I1: Hearing Information
Nature of Motion: Request for e Special Verdict and/or General Verdict Form, ete.
Estimated Time Needed: Court Reporter Needed: ] YES / [JNO

SECTION I: Motion Type

——

Written motion attached
(] Form Motion — .
I hereby move for relj %f% . A;Zm the attached proposed order.
e QL ¢ Ll G 03/08/2011

Signghure of Attorney for [ IRlntiff/[ [Defendant =~ Date submifted
SECTION II: Motion Fee

.| X PAID — AMOUNT: 25.00
CJEXEMPT: []Rule to Show Cause in Child or Spousal Support
(check reason) [_] Domestic- Abuse or Abuse and Neglect
[] Indigent Status (] State Agency v. Indigent Party
[] Sexually Violent Predator Act [ ] Post-Conviction Relief
[[] Motion for Stay in Bankruptcy
[[] Motion for Publication  [] Motion for Execution (Rule 69, SCRCP)
(] Proposed order submitted at request of the caurt; or,
reduced to writing- from motion made in opén courtper Judge s instructions

Name of Court Reporter:
[ Other: .
JUDGE’S SECTION T
[] Motion Fee to be paid upon filing of the attachcd A
ordef, JUDGE
[} Other:
CODE: Date: |
CLERK’S VERIFICATION
Date Filed:

Collected by:
[] MOTION FEE COLLECTED: _
] CONTESTED — AMOUNT DUE: : ]

SCCA/233 (1/2003)




STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Mark F. Teseniar & Nan M, Teseniar, on
behalf of themselves and others similarly
situated, and Twelve Oaks At Fenwick
Property Owners Association, Inc., (from
December 16, 2009 to present),

Plaintif¥s,

Vs,

Fenwick Plantation Tarragon, LLC, A South
Carolina Limited Liability Company, fk/a
Fenwick Tarragon Apartments, LLC, a South
Carolina Limited Liability Company; Charleston
Tarragon Manager, LL.C, A Delaware Limited
Liubility Company; Tarragon Development
Corporation, A Nevada Corporation; Summit
Contractors, Inc.; Fogleberg Koch Architects,
Inc,; Development, Compliance & Inspections, |
Inc.; H2L Consulting Engineers; Twelve Qaks at
Fenwick _Property Owners_Association, Inc, |
(Gom August 8, 2006 to December 15, 2008);"
Professional Plastering & Stucco, Inc.; Johnson
Companies, Inc. db/a Johnson Roofing, Inc.;
Los:Campos, Inc.; North Florida Framing, Inc.;
Best Masonry & Tool Supply, L.P., as successor
in interest to Best Masonry & Tool Supply, Inc.,
as Successor in Interest to Magna Wall, Inc.; All
South Vinyl Products, Inc; Marquez
Construction, Inc.; J.T. Walker Industries, Inc.;
JT. Industies db/a Qeneral Aluminum
Corporation and General Aluminum Company
of Texas, LP and J.R. Hobbs Co. — Atlanta LLC
flk/a JRH Merger Co., LLC; Jamie Helman, |
individually; Scot! Ferguson, individually; Chris
Cohbs, individually; Federal Insurance
Company; Maria Arias; Miquel Rosales; and

APS Enterprises Unlimited, Inc.; ‘

Defendants.

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
Civil Action No.: 2008-CP-10-0049
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. Luis Martinez, Villagomez Painting, Inc.; and

Professional Plastering & Stucco, Inc.
Third-Pasty Plaintiff,

V8.

D.M. Painting;

Third-Party Defendants,

REQUEST FOR A SPECIAL VERDICT FORM ANDIOR GENERAL VERDICT FORM
ACCOMPANIED BY WRITTEN INTERROGATORIES
' PURSUANT TO S.C.R.CIV.P. 49
National Fire & Marine Insurance Company ("National Fire™), by and through the
undersigned cdunsel, does hereby request that the Court provide a special verdict form to the jury
and/or & general verdict form accompanied by written Interrogatories. National Fire issued an

insurance policy with commercial general liability coverage to Professional Plasterinig & Stucco,

JTne._(“Professional Plastering”) for the period May 30 2003 to May 30, 2004 Nat(onal Fire is

0 w— e B ———— . — e

providing a defense to Professional Plastering by Jonathan J. Anderson, Esq. of Anderson &
Reynolds, LLC pursuant to the policy and a reservation of rights. National Fire is an interested .
party in the civil action as one or more parties may‘seek 'il;demnity under the policy for any
verdict. National Fire is informed and believes that the policy does not cover certain alleged

damages. In that regard, National Fire cifes' to the South Carolina Supreme Court decisions in

* Sup. Ct, Order dated January 7, 2011 pg. 32 (Shearouse Adv.Sh. No. 1)(Petition for Rehearing

Pending), Auto-Owners Insurance Co., Inc. v. Newman, 385 S.C. 187, 684 S.E.2d 541 (2009)

and L-J, Inc. v. Bituminous Fire and Marine Insurance Company, 366 S.C. 117, 621 S,E2d 33

(2005).

. T T St 4t emma om

M e e ——




To avoid potential prejudice with the verdict, Natlonal Fire requests that the Court
submit a special verdict form and/or general verdict with special interrogatories without
reference to National Fire or insurance coverage. See Crocker v. Weathers, 240 S.C. 412, 126
S.E.2d 335, 34041 (1962)("The long-established.mle of our decisions is that the fact that a
defendant is protected from liability in an action for demages by insurance shall not be madz
known to the jury. The reason of the rule is to avoid pfejudice in the verdict, which might result
from the jury's knowledge that the defendant will.not have to pay it").

National Fire requests the Court submit appropriate forms to the jury pursﬁant to
S.CRCiv.P. 49 for the jury to differentiate damages alleged to be caused by Professional
Plastering. National Fire requests that the Court prepare these forms at such time during Ath_e
course of the trial as is appropriate based upon the evidence presented at trial. National Firé

reserves all rights as to the issues of defense and/or indemnity.

PR W g e ¢ e S G S X

L. McCants, Esquire

Ellis, Lawhomne & Sims, P.X,

1501 Mair Street, Fifth Floor
- Post Office Box 2285

Columbia, South Carolina 29202

(803) 254-4190

ATTORNEYS FOR NATIONAL FIRE &
_ MARINE INSURANCE COMPANY
Columbia, South Carolina ‘
March 8,2011
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Mark F. Teseniar & Nan M. Teseniar, on
behalf of themselves and others similarly
situated, and Twelve Oaks At Fenwick
Property Owners Association, Inc., (from
December 16, 2009 to present),

Plaintiffs,
vs.

Fenwick Plantation Tamagon, LLC, A South
Carolina Limited Liability Company, fk/a
Fenwick Tamagon Apartments, LLC, a South
Carolina Limited Liability Company; Charleston
Tarragon Manager, LLC, A Delaware Limited
Liability Company; Tamagon Development
Corporation, A Nevada Corporation; Summit
Contractors, Inc.; Fogleberg Koch Architects,
Inc.; Development, Compliance & Inspections,
Inc.; H2L Consulting Engineers; Twelve Oaks at
Fenwick Property Owmers Association, Inc.

(from-August-8;- 2006 to-December.-15, 2008);

Professional Plastering & Stucco, Inc.; Johnson
Companies, Inc. d/b/a Johnson Roofing, Inc.;
Los Campos, Inc.; North Florida Framing, Inc.;

Best Masonry & Tool Supply, L.P., as successor |

in-interest to Best Masonry & Tool Supply, Inc.,
as Successor in Interest to Magna Wall, Inc.; All
South Vinyl Products, Inc; Marquez
Construction, Inc.; J.T. Walker Industries, Inc.;
JT. Industies d/bfa General Aluminim
Corporation and General Aluminum Company
of Texas, LP and J.R. Hobbs Co. — Atlanta LLC
fik/a JRH Merger Co., LLC; Jamie Helman,
individuafly; Scott Ferguson, individually; Chris
Cobbs, individeally; Federal Insurance
Company; Maria Arias; Miquel Rosales; and
APS Enterprises Unlimited, Inc.;

Defendants.

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

Civil Action No.: 2008-CP-10-6049

CERTIFICATE OF SERVICE

A8

14N0J 40 WY310

ONOYLSWYY “r 3rinr
L) :OLRY 6- YYH 1107

J3Nd




Professional Plastering & Stucco, Inc.
" Third-Party Plaintiff,
vs. ‘ '

Lujs Martinez, Villagomez Painting, Inc.; and
D.M. Painting;

Third~Party Defendants.

1, Susan Bennett, an employee of the law fim of Ellis, Lawhome & Sims, P.A., do

hereby certify that I served a copy of a Request for Special Verdict Form andfor General.

Verdict Form Accompanied by Written Interrogatories Pursuant to S.C.R.Civ.P. 49 upon

the below-refereqced counsel of record this the 8" day of March 2011 by depositing a cbpy 6f

the same in the US Mail, postage prepaid and addressed as follows: ‘

Phillip W. Segui, Jr., Esquire

Segui Law Firm, PC

864 Lowcountry Blvd., Suite A

. ._Mt. Pleasarit, South Carolina 29464
Jesse A. Kirchner, Esquire

Thurmond Kirchner Timbes & Yelverton, PA
15 Middle Atlantic Wharf, Suite 101
Charleston, South Carolina 29401

Michgel B. T. Wilkes, Esquire
Ellen S. Cheek, Bsquire

Laura Johnson Evans, Esquire
Wilkes Bowers, PA

127 Dunbar Street, Suite 200
Spartanburg; South Carolina 29306

Jonathan J. Anderson, Esquire
Anderson & Reynolds, LLC

37 % Broad Street

Charleston, South Carolina 29401

Everett A. Kendal, II, Esquire
Christy E. Mahon, Esquire
Sweeny, Wingate & Barrow, PA

John T. Chakeris, Esquire

The Chakeris Law Firm

Post Office Box 397
Charleston, South Carolina 29402

W. Jefterson Leath, Jr., Bsquire
Leath, Bouch & Seekings, LLC
Post Office Box 59

Charleston, South Carolina 29402

Randall C. Storey, Jr., Esquire

Barbara J. Wagner, Esquire ,
Bamwell Whaley Patterson & Helms, LLC
885 Island Park Drive ,

Post Office Drawer H

Charleston, South Carolina 29492

Charles G. Blackbum, Esquire
Murphy & Grantland, PA

Post Office Box 6648
Columbia, South Carolina 29260

R. Bryaﬂ Bafnes, Esquire
1. Geoffrey Osbom, Jr., Esquire
Rogers Townsend & Thomas, PC

S R



Post Office Box 12129
Columbia, South Carolina 29211

Timothy A. Domin, Esquire
Clawson & Staubes, LLC

126 Seven Fanns Drive, Suite 200
Charleston, South Carolina 29492

Roy P. Maybank, Esquire

Jason A. Daigle, Bsquire
Maybank Law Firm, LLC

Post Office Box 12579
Charleston, South Carolina 29422

Robert D. Waltz, Esquire
Keaveny Law Firm, LLC
445FollyRoad

Charleston, South Carolina 29412

William A. Scott, Esquire
Pederson & Scott, PC

775 St, Andrews Blvd.
Charleston, South Carolina 29407

Post Office Box 100200
Columbia, South Carolina 29202-3200

David S. Cobb, Esquire

Tumer Padget Graham & Laney, PA
- Post Office Box 22129

Charleston, South Carolina 29413

Christopher M. Adams, Esquire
Charles L. Appleby, IV, Esquire
Collins & Lacy

Post Office Box 12487
Columbia, South Carolina 29201

M. Brittain Travis, Esquire

Young Clement Rivers, LLP

Post Office Box 993 o
Charleston, South Carolina 29402-0993

Justin O. Lucey, Esquire

Past Office Box 806
Mt. Pleasant, South Carolina 29465

Susan Bennett
Paralegal to John L. McCants




THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS -

APPEAL FROM CHARLESTON coUNnR e
Court of Common Pleas FEB 0 9 20 2

, Krisfi Lee; Harrinéo_n Circuit Court Judgesc Court Of Appea,s

Case No. 2008-CP-10-0049

Mark F. Teseniar & Nan M. Teseniar, on behalf of themselves and others similarly
situated, and Twelve Oaks At Fenwick Property Owners Association, Inc, (from
December 16, 2008 to present)........c.ccceeeereerecns iererer st enseesranens Plaintiffs/Respondents,

Professional Plastering & Stucco, Inc., Defendant.
-and-

National Fire & Marine Insurance Company, Inc. ........cccceveuuereeisncrernmmeneesserens Appellant,

RESPONSE BY APPELLANT NATIONAL FIRE AND MARINE INSURANCE
COMPANY, INC. TO RESPONDENT’S MOTION TO DISMISS

National Fire & Marine Insurance Company, Inc.. (“Appellant”), By‘ and through |
the undersigned counsel, hereby responds to Respondent’s Motion to Dismiss Appeal,

On or about Janﬁary 4, 2008, Respondents filed a civil action alleging design and
construction defects, and resulting water intrusion damages, within the buildings

comprising the Twelve Oaks at Fenwick Plantation Horizontal Property Regime.

Respondents filed the civil action initiallj{ against the developers but thereafter amended

their complaint to include numerous other parties involved in the design and construction

of the buildings, including the architect, general contractor and subcontractors. In thejr

ECEIVED



Fifth Amended Complaint, filed on May 9, 2011, Respondents sought relief against the
subcbntractor Professional Plastering & Stucco, Inc., ("PP&S"). The civil action was

scheduled for a-date certain trial to begin on May 9, 2011.

Appellant issued an insurance policy with commercial general liability COverage
to PP&S effective for the period May 30, 2003 to May 30, 2004. Appellant is providing
Aa defense in the civil action (now on appeal) to PP&S by Jonathan J. Anderson, Esq. of
Anderspn & Reynolds, LLC, pursuant to tﬁe Poljcy and subject to a reservation of rights,
On March 8,2011, Appellant served a Request for Special Verdict Form and/or Generg]
Verdict Form Accompanied by Written Interrogatories Pursuant to S.CR.Civ.P. 49 (the
"Request”). The purpose of the Requests was to do as instructed in Auto-Owners

Insurance Co., Inc. v. Newman, 385 S.C. 187, 684 S.E.2d 541 (2009)(“Newman™) and

segregate darmnages.

The Supreme Court in Newman held that while there was an occurrence of

property damage, i.e., faulty construction, performed by a subcontractor to the builder

(insured), that resulted in physically damaged sheaihir'lgiand framing (property damage), '

the CGL policy did not cover the cost to remove and replace the stucco and relied on
Exclusion N, the “Recall of Products, Work or Impaired Property” exclusion :
C. Damages awarded for replacement of the defective stucco

Auto-Owners finally argues that even if an “occurrence” warrants
récovery for the Homeowner's property damage, the trial court erred in
determining that the CGL policy covered the arbitrator's itemized
allowance for replacing and repairing the defective stucco itself as an
incidental cost to repairing the damage to other property. We agree.

Although the subcontractor exception preserves coverage for property
damage that would otherwise be excluded as “your work,” another policy
exclusion bars coverage for damage to the defective workmanship itself.
Specifically, the policy exclusion provides that the insurance does not

2
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cover damages “claimed for any loss, cost or expense ... for the repair,
replacement, adjustment, removal or disposal of ... ‘Your product’;
~“Your work’; or ... ‘Impaired property’; if such product, work or property
is withdrawn ... from use ... because of a known or suspected defect,
deficiency, inadequacy or dangerous condition in it”" These terms
unambiguously prohibit recovery for the cost of removing and replacing
the defective stucco-even when the replacement of the defective work may -
be incidental to the repair of property damage covered by the policy-and
serve as one of the bases for this Court's acknowledgment that a claim
solely for economic losses resulting from faulty workmanship is part of an
insured's contractual liability which a CGL policy is not intended to cover.
See L-J 366 S.C. at 122, 621 S.E.2d at 35. Accordingly, we hold that any
amount in the arbitrator's allowance allotted to the removal and
replacement of the defective stucco is not covered under the CGL policy.

Neiwrnan, 385 S.C. 187, 197-98, 684 S.E.2d 541, 546.

Although the Supreme Count ruled that Exclusion N excluded coverage for the
removal and replacement of the stucco, the Supreme Court nonetheless reqmred Auto-
Owners to pay the entire judgment (removal and replacement mcluded) because it found
that Auto-Owners had not addressed the issue in the underlying arbitration. The Supreme

Court stated the following:

Nevertheless, it is not possible from ‘the record before the Court 1o
determine what portion of the arbitrator’s itemized list of damages may be .
attributable to the removal and replacement of the defective stucco, and it
is not the purpose of this declaratory judgment action to relitigate the issue
of damages. Auto-Owners had an opportunity to raise this matter when
the issue of damages was litigated before the arbitrator, who issued a final,
binding award on the merits, 5 (Citation Omitted)

CONCLUSION

For the foregoing reasons, we affirm the trial court’s decision finding that
the CGL policy issued by Auto-Owners to Trinity covers the damage
awarded by the arbitrator to the Homeowner. Although we feverse the
trial court’s decision to the extent that it orders recovery under the policy
for the removal and replacement of the defective stucco, there is no
evidence in the record indicating which darmages may be attributed to the
removal and replacement of the defective stucco

Footnote 5 reads as follows:



Auto-Owners represented Trinity in binding -arbitration, made mandatory
by the terms of the insurance contract. Auto-Owners did so with a
reservation of rights and an understanding that the coverage issue would
be reserved for judicial consideration in a separate proceeding, When the
arbitrator determined damages, Auto-Owners did not seek review of or
otherwise contest the damages award.

Newman, 385 S.C. 187, 198, 684 S.E.2d 541, 547.

The Supreme Court did not provide spéciﬁc guidance on how aﬁ insurer is to raise
the matter of differentiating the verdict for the purposes of insurance coverage in the
underlying liability civil action; and, as argued in Appellant’s initial brief, the proper
procedure should be to do so in the declaratory judgment action.

In this matter Appellant’s Reque'st came before the trial court for a hearing on
May 3, 2011; however, the trial court continued the Request until the time of tria]
scheduled to begin the following week. (Transcript May 9, 2011, Pg.69). The. Honorable
Krista Lea Harrington held a jury trial starting on May 9, 2011 on Respondents’ causes (;f
action against PP&S. On May 13, 2011, prior to-jury deliberations, the trial court orally
denied National Fire's Request. (Transcript May 13, 2011 Pg. 527-28). The trial court
did not issue a written ,order‘but stated the court woﬁid not permit a non;party to be heard
on the Requests. (Transcript May 13, 2011 Pg. 527-28). Respondents did not submit a
written legal memorandum in opposition to the Requests, so Appellant is uncertain about
Respondents® assertion that they would consent to the intervention of Appellant as named
party. On May 13, 2011, the jury returned a verdict in favor of Respondents in the
amount of $7,723,225.00. The trial court entered judgment on the verdict on May 16,

2011. Appellant filed and served a Notice of Appeal on June 10,2011,

On May 16, 2011, Respondents commenced a civil action in the Court of

Common Pleas, Charleston County seeking a declaratory judgment that Appellant and the



other insurers that issued insurance policies to PP&S owed indemnity to Respondent for

the judgment. The civil action was removed to the federal court and is now pending

before the Honorable Weston Houck of the United States District Court for the District of
South Carolina.
| Appellant disagrees that it must' intervene pursuant to Rule 24 of the South

Carolina Rules of Civil Procedure and become a named party in order to comply with the

substance of Newman, A substantive part of the appeal is whether Appellant inust

intervene pursuant to Rule 24 of the South Carolina Rules of Civil Procedure. Appellant

disagrees that an insurer should do so and has briefed that position in its Initial Brief,

Respondent moved to dismiss the present appeal on the basis that Respondent was
not a named party to the civil action. Respondent contends that Rule 201(b), SCACR
requires Appellant to be a named party to the civil action in order to appeal the decision

of the lower court denying Appellants’ Request. In further support of its position,

Respondent cited Ex Parte Condon, 345 8.C. 634, 583. S.E2d 430 (2003) and Ex parte;

South Carolina Department of Motor Vehicles, 390'S.C. 457,702 S.E.2d 568 (2010).

Rule 201(b), SCACR specifically states, “only a party aggrieved by an order,
judgment, senteénce or decision may appeal.” Subparagraph (b) does not require that one |
be ‘a named party to the civil acfion. The subparagraph only requires ‘:that a party be
aggrieved by an order to appeal it. The Court has previously explained that under Rule
201(b), “[t]The word ‘aggrieved’ refers _to a-substantial grievance, a deniél of some
personal or property ﬁght, or the imposition on a ‘party of a.b'urdeti or obligation,»
Beaufort Realty Co. v. Beaufort Cnty., 346 S.C. 298, 301, 551 S.E.2d 588, 589
(Ct.App.2001). “A party is aggrieved by a judgment 6r decree when it operates on his or

5
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her rights of property or bears directly on his or her interest.” Id. Appellant is certainly
such a party as it filed the Request. Appellant filed the Request in accordance with

Newman, and the trial court denied the Request because Appellant was not a named

party. Whether Appellant, as an insurer, has to be a named party or not is substantive

issue on appeal.

In Ex parte Whetstone, 289 S.C. 580, 347 S.E.2d 881 (1986) confirms that  party

not named in the civil action has appellate rights. In Ex Parte Whetstone, a noh-pa_rty

witness ﬁppealed from an order directing him to attend a deposition and produce certajn
documents. The respondent moved to dismiss the appeal on the ground the order wag
interlocutory and not directly appealable. The Supreme Court granted the motion to
dismiss on the basis that an order directing a non-party to submit to discovery is not
immediately appealable. Id. at 580, 347 S;E;2d at 881. The Supreme Court held that the
non-party witness had two alternatives to contest the discovery: 1) the witness may either
comply with the discovery order and waive any right to challénge it on appeal, or 2)
refuse to comply with the order and appeal after he is held in contempt for his failure to
comply. Id. at 580, 347 S.E.2d at 882. In summary, a party not named in the civil actioh

does have appellate rights.

The facts in Ex Parte Condon and Ex parte: South Carolina Department of Motor

Vehicles are distinguishable from the present matter. In Ex arte: South Carolina

Department of Motor Vehicles, Réspondent petitioned the circuit court for a driver's

license. The statute relied on by Respondent required him to serve the State of South
Carolina., which was done. The betitiOn'proceeded toa heaﬁng, and the State did not

challenge the petition. The circuit court granted the relief requested by Respondent.




Respondent then served the order on The South Carolina Department of Motor Vehjcles
(SCDMV). Through a series of motions, the SCDMV challenged the order before the
circuit court but was unsuccessful. As a result, SCOMV appealed the order. The

Supreme Court dismissed the. appeal because the SCOMV was not a party to the cjvi]

action.

In contrast to Ex parte: South Carolina Department of Motor Vehicles; Appellant
did ask for specific relief of the trial judge at trial, and was denied the requested relief
Appellant is appealing the decision that it must intervene pursuant to Rule 24 of the
South Carolina Rules of Civil Procedure. In contrast, the SCDMYV did not appear before
the trial court in any way during the trial to contest the petition. Further, the SCOMV was
not speciﬁcally aggrieved by an order as was Appellant,

The SCDMV’s interest was similar to the generalized interests of the Attorney

General in Ex Parte Condon. In Ex Parte Condon, taxpayers filed a class action cjvi]

action against the State of South Carolina and the Department of Revenﬁe; among o.tﬁ'ers,
alleging that the taxpayets had failed to receive a certain sgle‘s fax exemption. As part of
a settlement, the Circuit Court awarded attomey fees to class counsel. The South
Carolina Attorney General filed a notice of appeal as to the award of attorney fees. The
Supreme Court held that the Attomney General could not appeal the award of attorney fees

because the Attorney General was not a party to the civil action.

In Ex Parte Condon, the Circuit Court did not issue an order that directly affected

the Attorney General. The order did not aggrieve the Attorney General. The order did
not direct the Attorney General to take any action. The Attorney General had a general

interest in the outcome of the civil action based on the Attorney General’s “duty to




protect the pﬁblic”. Id. at 640, 583 S.E.2d 430, 433. The Supreme Court held that the
Attorney Generé]’s duty to protect the public was an insufficient interest; and the
Attorney General was required to intervene pursuant to Rule 24 of the South Carolipa
Rules of Civil Procedure.

In contrast to Ex Parte Condon, Appellant is appealing the specific oral decision

by the trial court made in response to a written submission by Appellant. Appel]ant
disagrees that it must intervene pursuant to Rule 24 and become a party; and that
disagreement is a substantive part of the appeal. The rights of the Attomey General and

SCDMYV in Ex Parte Condon and Ex parte: South Carolina Department of Motor

Vehicles were more generalized and asserted by them as interested state agencies, In

contrast, the trial court’s dgcision specifically aggrieved Appellant and coupled with
Newman may deprive Appellant of rights with respect to the coverage litigation.
Wherefore, having responded to Respondents’ Motion to Dismiss Appeal, Appellant

requests that the Court of Appeals deny the same.

( st
Y. Mc‘flants Esfuire
s Lawhorne & Sinrs; PA
1501 Main St., S Floor
P.O. Box 8825
Columbia, SC 29201
(803) 212-4959
E-mail: jmecants@ellislawhome.com
Attorney for Appellant

February 9, 2012




THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM CHARLESTON COUNTY
Court of Commo_n Pleas

Kristi Lea Harrington Circuit Court Judge

i

Case No. 2008-CP-10-0049

Mark F. Teseniar & Nan M. Teseniar, on behalf of themselves énd others simil'a‘rly
situated, and Twelve Oaks At Fenwick Property Owners Association, Inc., (from
December 16, 2008 t0 PIESent)..........couirserreecrnsnsnsiemsessenseriasisnenenes Plaintiffs/Respondents,

Professional Plastering & Stucco, Inc., Defendant,

-and-

National Fire & Marine Insurance Co'mpany,.h\lc. ettt r e tas Appellant,

CERTIFICATE OF SERVICE

I certify that I have served a copy of the Response by Appellant National Fire &
Marine Insurance Company, Inc. to Respondent’s Motion to Disimiss on
Plaintiffs/Respondents and other counsel of record by depositing a copy of same in the
United States Mail, postage prepaid, on February 9, 2012, addressed to the following
counsel of record: '

Phillip W. Segui, Jr., Esquire

Segui Law Firm, PC

864 Lowcountry Blvd., Suite A
Mt. Pleasant, South Carolina 29464

John T. Chakeris, Esquire

The Chakeris Law Firm

Post Office Box 397

Charleston, South Carolina 29402



Jesse A. Kirchner, Esquire

Thurmond Kirchner Timbes & Yelverton, PA
15 Middle Atlantic Wharf, Suite 101
Charleston, South Carolina 29401

W. Jefferson Leath, Jr., Esquire
Leath, Bouch & Seekings, LLC
Post Office Box 59

Charleston, South Carolina 29402

Justin O. Lucey, Esquire
Post.Office Box 806
Mt. Pleasant, South Carolina 29465

Everett A. Kendall, I1, Esquire
Christy E. Mahon, Esquire
Sweeny, Wingate & Barrow, PA
Post Office Box 12129
Columbia, South Carolina 29211

Jonathan J. Anderson, Esquire
Anderson & Reynolds, LLC

37 % Broad Street
Charleston, South Carolina 29401 % w

L. McCants b‘lﬁ
Lawhorne& s, PA
1501 Main St., 5™ Floor
P.O. Box 8825
Columbia, SC 29201
(803)254-4190
Attorney for. Appellant

February 9, 2012, .
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO.: 2008-CP-10-0049

MARK F. TESENIAR and NAN M.

TESENIAR, et al,
PLAINTIFES,

VS,

FENWICK PLANTATION TARRAGON,
LLC, ET AL,

DEFENDANTS.

[ A

JURY TRIAL

VOLUME 1

held before the Hon’or_éble Kristi L. Harrington
Mia Perron, Circuit Court Reporter, 9th Judicial Circuit
in the Charlestoﬁ Countf Courthouse
Charleston, South Carolina

on Monday, May 9, 2011, Commencing at 11:28 a.m.

SUSAN "MIA" FERRON, CVR-CM
Circuit Court Reportexr - 9th Judicial Circuit
Post Office Box 31865 '
Charleston, South Carolina 29417-1865
1-706-231-6028
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Teseniar, et al vs. Fenwick Plantation, et al
Jury Trial - Volume 1
May 9, 2011

THE COURT: All right.

MR. MCéANTS: Good afternoon, Yéur Honor., 1rp
John McCants. 1I'll reintroduce myself. I'm Counse]
for National Fire -- Insurance Company. We met
briefly the other day and I introduced one of -- 1 was
here on behalf of ~- we were the insurer for
Professional Plastering for a one-year period. Ang I
had submitted samples or examples of special
interrogatories, I had suggested -- fenew the
suggestion that the mattef be taken up at an
appropriate time with the jury charge after the
evidence has been submitted.

THE COURT: All right. Thank you. We will
address that matter at the appropriate time,

Bll right. Gentlemen, anything else?

MR. KIRCHNER: Your Henoi, the only other thing
is for our PgwerPéint. If T may just have a few
moments just to hook up whatever it is I need to --

THE -COURT: = You may. I have over-anticipated
how long that. we were going to be. So as soon as the
jury gets here. That will give us a few minutes. Byt
they’re not suppésed to be back until 2:30. Once tﬁey
aﬂll get here we'li .get started, since we’re a little
bit ahead, and we’ll begin with opening statements.

And do we anticipate that Mr. Glick will be the

MIA PERRON, CVR-CM -69-




STATE OF SOUTH CAROLINA )
) COURT OF COMMON PLEAS

COUNTY OF CHARLESTON )
Mark T. Teseniar, et al
Plaintiffs,

)
)
)
)
s, ) Case No. 08-CP-10-0049
) .
Fenwick Plantation Tarragon, LLC )
et al )
)
)

Defendants.

PARTIAL TRANSCRIPT OF JURY TRIAL
May 11-13, 2011

The within transcript is a portion of the jury trial held in the above-
captioned action on May 10 through May 13, 2011, before The Honorable Kristie.
L. Harrington, in Courtroom 4C of the Charleston County Courthouse, 100 Broad
Street, Charleston, South Carolina; attended by Counsel, as follows:

APPEARANCES:

Jesse Kirchner , Esq.

Phillip Sequi, Esq.

John Chakeris, Esq.

Jefferson Leath, Jr., Esq.

Justin Lucey, Esq. f
Appearing for Plaintiffs

J.J. Anderson, Esq.
Christy Mahon
Appearing for Defendants

Vivian Cross, Court Reporter
Transcribed by
Deborah Garrison
Circuit Court Reporter - 9" Judicial Circuit -

Past Office Box 901
Johns Island, South Carolina 29457

dGarrison{@sccourts.org
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Mark T. Teseniar et al v. Fenwick Plantation LLC et al 527
Case No. 08-CP-10-0049
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristic L. Harrington

MR. McCANTS: I’m John McCants on
behalf of Master Fire and Marine Insurance
Company. Do you want to take up my matter
after you finish with the case?

THE COURT: I will simply -- I can
take up your matter very quickly. I am not
going to entertain any suggestions as to
requests to charge or as to verdict forms from
parties not listed in the case and not parties
to the case. I will, out of an abundance of
caution, mark your request to charge and your
verdict form as a Court’s exhibit. Thank you.

MR, McCANTS: Note my objection.
Thank you, Your Honor.

‘THE COURT: Thank you. Hold on one

second. One more time -- we need your name,

and if you could spell your last name for this

court reporter. I believe my previous court
réporter got everything. Stand right there.
If you’ll just spell it.

.MR. McCANTS: Your Honor, I'm Jchn
McCants, I’m here on behalf of National Fire
and Marine Insurénce Company. My last name is
M-C-C-A-N-T-S.

THE COURT: Thank you, Mr., McCants.
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Mark T. Teseniar et al v. Fenwick Plantation LLC et al 528
Case No. 08-CP-10-0049
Portion of Jury Trial of May 11-13,2011
Before The Honorable Kristie L. Harrington

MR. MCCANTS: Thank you, Your Honor.

THE COURT: Mr. Kirchner?

MR, ANDERSON: Your Honor, I have
one other matter, We are going to need to
make a proffer of testimony of our witness,
Mr. Dawkins, and wondered when you wanted to
dq that.

THE COURT: I'm trying to
accommodate the jury’s schedﬁle) because one
individual, who is our foreperson, that needs
to be out by 5:00 o’clock. So I'm trying --
we could -- while they deliberate you could
proffer Mr. Dawkins. That’s my inclination,

MR. KIRCHNER: Your Honor, I just
want to make it clear for thé record that what
I'm concerned with is thé sequence, in that
the proffer has not been made priof to -- the
proffer is being made after the opportunity
for him to testify. And I wanted to make sure
that there was no waiver of any issue
concerning that.

THE COURT: The record will be very

- clear as to what we’re doing, and'I;will allow

him to be proffered at an appropriate time if

it does not delay the proceedings any further
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Mark T. Teseniar et al v. Fenwick Plantation LLC et al 529
Case No. 08-CP-10-0049
Portion of Jury Trial of May 11-13, 2011
Before The Honareble Kristie L. Harrington

and that it will not indicate a waiver of any
objections that you may have.. Thank you, Mr.-
Anderson,

MR. LUCEY: Your Honor, may I
approach and hand you our jury charges?

THE COURT: I have one question to
you is as to Defendants’ 17. That's the only
question I have,

MR. LUCEY: .We've reviewed that and
have no objection, Your Honor.

THE COURT: You have no objection
to including Defendant’s 17. Is that correct?

MR. LUCEY: That’s correct.

THE COURT: Thank you. All the
jurors are here. Are we ready to proceed?

MR. MCCANTS: Your Honor, I just want

to make sure what you’re marking. Is it the

document I sent your law clerk in the e-mail?
THE -COURT: The letter. It’s a
stack of papers. And, Mr. McCants, I will
take. that upy' I'm really trying to get this
trial concluded Eo accommodate my jurors so
that we don’t have to -—Athat I don’t have to
sequester them. All right? Because they’re

getting a little antsy.

A-100




STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON

CASE NO.
" 08-CP-10-0049

Mark F. Tescmar & Nan M. Tescmar etal.
[ Plaintiff

' MOTION INFORMATION FORM
AND COVER SHEET

CW,

Fenwick Plantation Tarragon, LLC, Et AL
Defendant.

Plaintiff’s Attoney: . Defendant’s Attorney:
Phillip W. Segui, Jr., Esquire, Bar No. , Bar No,
Address: ‘Address: .
Segui Law Firm, PC
864 Lowcountry Blvd,, Suite A
Mt. Pleasant, SC 29464 .
phone: (843) 884-1865 fax: phone: fax:
e=mail; other: - e-mail: other:
Z MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and 1IT)
[ ] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS I and HI)

SECTION I: Hearing Information
Nature of Motion: Request for a Special Verdict and/or General Verdict Form, etc.
Estimated Time Needed: Court Reporter Needed: PJ YES / []NO
SECTION II: Motion Type

ﬂn the attached proposed order.
o 03082011

intiff /[ JDefendant Date submifted

————————

[X] Written motion attached

[[] Form Motion --
1 hereby move for Wﬂl

gngture of Attomey for [
SECTION HI: Mofion Fee

PAID - AMOUNT: 25.00
[JEXEMPT: []Ruleto Show Cause in Child or Spousal Support

(check reason) [ ] Domestic Abuse or Abuse and Neglect
[]Indigent Status ] State Agency v. Indigent Paxty
[ ] Sexually Violent Predator Act [ ] Post-Conviction Relief
[ ] Motion for Stay in Bankruptcy
[ ] Motion for Publication  [_] Motion for Execution (Rule 69, SCRCP)
] Proposed order submitted at request of the court; or;

reduced to writing ‘from motion made in open court per judge’s instructions
Name of Court Reporter:
[1Other:
JUDGE'’S SECTION

[} Motion Feeto be paid upon filing of the attached '
order. ' JUDGE
[1Other:

CODE: Date:
CLERK’S YERIFICATION

Date Filed:
Collected by:

[] MOTION FEE COLLECTED:.

[] CONTESTED — AMOUNT DUE: : o

SCCA/233 (1/2003)




-+ . Fenwick Property Owners Association, Inc. |

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Mark F. Teseniar & Nan M. Teseniar, on
behalf of themselves and others similarly
situated, and Twelve Oaks At Fenwick
Property Owners Association, Inc., (from
December 16, 2009 to present),

Plaintiffs,

Vs.

Fenwick Plantation Tarragon, LLC, A South
Carolina Limited Liability Company, fk/a
Fenwick Tarragon Apartments, LLC, a South
Carolina Limited Liability Company; Charleston
Tarragon Manager, LLC, A Delaware Limited
Liability Company, Tarragon Development
Corporation, A Nevada Corporation; Summit
Contractors, Inc; Fogleberg Koch Architects,
Inc.; Development, Compliance & Inspections,
Inc.; H2L Consulting Engineers; Twelve Oaks at

(from August 8, 2006 to December 15, 2008);
Professional Plastering & Stucco, Inc.; Johnson
Companies, Inc. d/b/a Johnson Roofing, Inc.;
Los Campos, Inc.; North Florida Framing, Inc.;
Best Masonry & Tool Supply, L.P., as successor
in interest to Best Masonry & Tool Supply, Inc.,
as Successor-in Interest to Magna Wali, Inc.; All
South Vinyl Products, Inci Marquez
Construction, Inc.; J.T. Walker Industries, Inc.;
JT. Industriecs d/b/a General Aluminum
Corporation and General Aluminum Company
of Texas, LP and J.R. Hobbs Co. — Atlanta LLC
f/k/a JRH Merger Co.; LLC; Jamie Helman,
individually; Scott Ferguson, individually, Chris
Cobbs, individually, -Federal Insurance
Company; Maria Arias; Miquel Rosales; and
APS Enterrises Unlimited, Inc.; '

Defendants.

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
Civil Action No.: 2008-CP-10-0049
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Professional Plastering & Stucco, Inc.
Third-Party _P]aintiﬂ',
VS.

Luis Martinez, Villagomez Painting, Inc.; and
D.M. Painting;

Third-Party Defendants.

REQUEST FOR A SPECIAL VERDICT FORM AND/OR GENERAL VERDICTF ORM

ACCOMPANIED BY WRITTEN INTERROGATORIES

PURSUANT TO S.C.R.CIV.P. 49

National Fire & Marine Insurance Company ("National Fire”), by and through the

undersigned counsel, does hereby request that the Court.provide a special verdict form to the j _}ury

and/or a general verdlct form accompanied by written Interrogatories, National Fire issued an

insurance policy with commercial general liability coverage to Professional Plastering & Stucco,

—.. Inc.(“Professional Plastering”) for the period May 3G, 2003 to May 30, 2004 Natwnal Fxre is

S m — - —

providing a defense to Professional Plastering by Jonathan J. Andcrson, Esq. of Anderson &

Reynolds, LLC pursuant to the policy and a reservation of rights. National Fire is.an interested

party in the civil action as one or more partics may seck indemnity under the policy for any

verdict. National Fire is informed and believes that the policy does not cover certain alleged

damages. In that regard, National Fire cites to the South Carolina Supreme Court decisions in

. Crossman Communities of Nc;rth Carolina, Inc. v. Harleysville Mutual Insufance Company, S.C.

Sup. Ct. Order dated January 7, 2011 pg. 32 (Shearouse Adv.Sh. No. I)(Petftion for Rehearing

Pending), Auto-Owners Insurance Co., Inc. v. Newman, 385 S.C. 187, 684 S.E.2d 541 (2009)

and L-J, Inc. v. Bituminous Fire and Marine Insurance Company, 366 S.C. 117, 621 S.E.2d 13

(2005).

e s s, ae

e —————

—— .




To avoid potential prejudice with the verdict, National Fire requests that the Court

submit a special verdict form and/or géneral verdict with special interrogatories without

reference to National Fire or insurance coverage. See Crocker v. Weathers, 240 S.C. 412, 126

S.E.2d 335, 340-41 (1962)(“The long-established rulé of our decisions is that the fact that g
defendaﬁl is proiected from liability in an action for damages by insurance shall not be made
known to the jury. The reason of the rule is to avoid prejudice in the verdict, which might result
from the jury's knowledge that the defendant will not have to pay it”).

National Fire requests the Court submit appfopriate forms to the jury pursuant to
S.CR.Civ.P. 49 for the jury to differentiate damagés‘ alleged to be caused by Professional
Plastering. National Fire requests that the Court prepare these forms at such time during the
course of the trial as is appropriate based upon the evidence presented at trial. National Fire

reserves all rights as to the issues of defense and/or indemnity.

Joph L. McCants, Esquxre
Ellis, Lawhome & Sims, P.
1501 Main Street, Fifth Floor
* Post Office Box 2285
Columbia, South Carolina 29202
(803) 254-4190 .
ATTORNEYS FOR NATIONAL FIRE &
MARINE INSURANCE COMPANY

Columbia, South Carolina
March 8, 2011

e e iz%y Submmed / 7 _




STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Mark F. Teseniar & Nan M. Teseniar, on
behalf of themselves and others similarly
situated, and Twelve Qaks At Fenwick
Property Owners Association, Inc., (from
December 16, 2009 to present),

Plaintiffs,
Vs.

Fenwick Plantation Tarragon, LLC, A South
Carolina Limited Liability Company, f’k/a
Fenwick Tarragon Apartmernts, LLC, a South
Caroliria Limited Liability Company; Charleston
Tarragon Manager, LLC, A Delaware Limited
Liability Company, Tarragon Development
Corporation, A Nevada Corporation; Suminit
Contractors, Inc.; Fogleberg Koch Architects,
Inc.; Development, Compliance & Inspections,
Inc.; H2L Consulting Engineers; Twelve Oaks at
Fenwick Property Ownmers Association, Inc.
-(from-August-8-2006 to-December._15, 2008);.|
Professional Plastering & Stucco, Inc.; Johnson

Companies, Inc. d/b/a Johnson Roofing, Inc.; |

Los Campos; Inc.; North Florida Framing, Inc,;
Best Masonry & Tool Supply, L.P., as successor
in interest to Best Masonry & Tool Supply, Inc.,
as Successor in Interest to Magna Wall, Inc.; All
South Vinyl Products, - Inc.; Marquez
Construction, Inc.; J.T. Walker Industries, Inc.;
I1T. Industries d/b/a General Aluminum
Corporation and General Aluminum Company
of Texas, LP and JR. Hobbs Co. — Atlanta LLC
fik/a JRH Merger Co., LLC; Jamie Helman,
individually; Scott Ferguson, individually; Chris
Cobbs, individually; Federal  Imsurance
Company; Maria Arias; Miquel Rosales; and
APS Enterprises Unlimited, Inc.; :

Defendants.

Civil Action No.: 2008-CP-10-0049

CERTIFICATE OF SERVICE
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IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
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_Mt. Pleasant, South Carolina 29464

Professional Plastering & Stucco, Inc.
Third-Party Plaintif,
vs.

Luis Martmez, Villagomez Painting, Inc and
D.M. Painting;

Third-Party Defendants,

I, Susan Bennett, an employee of the law firm of Ellis, Lawhorne & Sims, P.A., do

hereby certify that I served a copy of a Request for Special Verdict Form and/or General

Verdict Form Accompanied by Written Interrogatories Pursuant to S.C.R.Civ.P. 49 upon

the below-referenced counsel of record this the 8™ day of March 2011 by depositing a copy of

the same in the US Mail, postage prepaid and addressed as follows:

Phillip W. Segui, Jr., Esquire -
Segui Law Firm, PC
864 Lowcountry Blvd., Suite A

Jesse A. Kirchner, Esquire

Thurmond Kirchiier Timbes & Yelverton, PA
15 Middle Atlantic Wharf, Suite 101
Charleston, South Carolina 29401

Michael B. T. Wilkes, Esquire
Ellen 8. Cheek, Esquire

Laura Johrison Evans, Esquire
Wilkes Bowers, PA

127 Dunbar Street, Suite 200
Spartanburg, South Carolina 29306

Jonathan J. Anderson, Esquire
Anderson & Reynolds, LLC

37 % Broad Street

Charleston, South Carolina 29401

Everett A. Kendall, II, Esquire
Christy E. Mahon, Esquire
Sweeny, Wingate & Barrow, PA

John T. Chakeris, Esquire

The Chakeris Law Firm

Post Office Box 397

Charlwton, South Camhna 29402

w.J effetson Leath Jr, Esquue
Leath, Bouch & Seckings, LLC
Post Office Box 59 '
Charleston, South Carolina 29402

Randall C. Stoney, Ir., Esquire.

Barbara J. Wagner, Esquire

Bamwell Whaley Patterson & Helms, LLC
885 Istand Park Drive

Post Office Drawer H

Charleston, South Carolina 29492

Charles G. Blackbum, Esquire
Mirphy & Grantland, PA

_ Post Office Box 6648

Columbia, South Car‘olina 29260

R. Bryan Bames, Esqmre
I. Geoffrey Osbom, Jr., Esquire
Rogers Townsend & Thomas, PC




Post Office Box 12129
Columbia, South Carolina 29211

Timothy A. Domin, Esquire
Clawson & Staubes, LL.C

126 Seven Farms Drive, Suite 200
Charleston, South Carolina 29492

Roy P. Maybank, Esquire

Jason A. Daigle, Esquire
Maybank Law Firm, LLC

Post Office Box 12579
Charleston, South Carolina 29422

Robert D. Waltz, Esquire
Keaveny Law Firm, LLC

445 Folly Road '
Charleston, South Carolina 29412

William A. Scott, Esquire
Pederson & Scott, PC

775 St. Andrews Blvd.
Charleston, South Carolina. 29407

Post Office Box 100200
Columbia, South Carolina 29202-3200

David S. Cobb, Esquire

Turner Padget Graham & Laney, PA
Post Office Box 22129

Charleston, South Carolina 29413

Christopher M. Adams, Esquire
Charles L. Appleby, IV, Esquire
Collins & Lacy

Post Office Box 12487
Columbia, South Carolina 29201

M. Brittain Travis, Esquire

Young Clement Rivers, LLP

Post Office Box 993

Charleston, South Carolina 29402-0993

Justin O. Lucey, Esquire

Post Office Box 806
Mt. Pleasant, South Carolina 29465

Susan Bennett
Paralegal to John L. McCants
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ELLIS: LAWHORNE

JOHN L. McCaANTS
Direct Dial (803) 2124959
nxcants@zlislawhorne.com

March 8, 2011

The Honorable Julie J. Armstrong
= Charleston County Clerk of Court
100 Broad Street Suite 106
Cha‘rleston, SC 29401-2258

RE: "Mark F. Teseniar and Nan M. 'I‘esemar et al. vs. Fenwick Plantation Tarragon,
LLC, etal
Civil Action No.: 2008-CP-10-0049
EL&S File No.: 002090-58983

Dear Ms. Armstong:

Enclosed herein for filing please find an original and one copy of a Request for Speciaj

Verdict Form and/or General Verdict Form Accompanied by Written Interragatories

Pursuant to S.C.R.Civ.P. 49 in connection with the above-referenced matter. Please file the

. original and retum a clocked-in copy of same to my office using the enclosed self-addressed, ’
- -postage.paid envelope.

By copy of this letter to counsel of record and attached Centificate of Service, I am
hereby serving each w1th a copy of same;

Thank you for your assistance in this matter and should you otherwise have any
questions or comments, please do not hesitate to contact me.

With warm personal regards, I am

Sincerely yours,

JLM/sb
Enclosure(s)
cc: (w/ encl.)

Phillip W. Segui, Jr., Esquire

Elhs, Lawhomse & Sims, PA., Attomeys at Law

1501 Maln Stréet, Sth Fioor = PO Box-2385 = Columbla, South Carofina 26202 = 803 254 4190 = 803 779 4749 Fax = slidlawhorne.com




The Honorable Julie J. Armstrong
Page2
March 8, 2011

John T. Chakeris, Esquire
Jesse A. Kirchner, Esquire

W. Jefferson Leath, Jr., Esquire
Michael B. T. Wilkes, Esquire
Ellen S. Cheek, Esquire

Laura Johnson Evans, Esquire
Randall C. Stoney, Jr., Esquire
Barbara J. Wagner, Esquire
Jonathan J. Anderson, Esquire
Charles G. Blackbum, Esquire
Everett A. Kendall, I, Esquire
Christy E. Mahon, Esquire

R. Bryan Bames, Esquire

J. Geoffrey Osborn, Jr., Esquire
Timothy A. Domin, Esquire
David S. Cobb, Esquire

Roy P. Maybank, Esquire
Jason A. Daigle, Esquire
Christopher M. Adams, Esquire
Charles L. Appleby, IV, Esquire
Robert D. Waltz, Esquire

M. Brittain Travis, Esquire
William A. Scott, Esquire

" “Justin . Liicey, Esquire




STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON Civil Action No.: 2008-CP-10-0049

Mark F. Teseniar & Nan M. Teseniar, on
behalf of themselves and others similarly
situated; and Twelve Qaks At Fenwick
Property Owners Association, Inc., (from
December 16, 2009 to present),

Plaintiffs,

Vs,

—Ad

Fenwick Plantation Tamagon, LLC, A Soiith
Carolina Limited Liability Company, fk/a
Fenwick Tamagon Apartments, LLC, a South
Carolina Limited Liability Company; Charleston
Tarragon Manager, LLC, A Delaware Limited
Liability Company; Taragon Development
Corporation, A Nevada Corporation; Summit
Contractors, Inc.; Fogleberg Koch Architects,
Inc.; Development, Complianice & Inspections,
Inc.; H2L Consulting Engineers; Twelve Oaks at
Fenwick Property Owmers Asscciation, Inc.
(from August 8, 2006 to December 15, 2008);
Professional Plastering & Stucco, Inc.; Johnson
Companies, Inc. d/b/a Johnson Roofing, Inc.;
Los Campos, Inc.; North Florida Framing; Inc.;
Best Masonry & Tool Supply, L.P., as successor
in interést to Best Masonry & Tool Supply, Inc.,
as Stccessor in Interest to Magna Wall, Inc.; All
South Vinyl Products, Inc.; Marquez
Construction, Inc.; J.T. Walker Industries, Inc.;
JT. Industies d/b/a General Aluminum
Corporation. and General Aluminum Company
of Texas, LP and J.R. Hobbs Co. — Atlanta LLC
fi/a JRH Merger Co., LLC; Jamie Helman,
individually; Scott Ferguson, individually; Chris
Cobbs, individually; Federal Insurance
Company; Maria Arias; Miquel Rosales; and
APS Enterprises Unlimited, Inc.;
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Defendants.
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Professional Plastering & Stucco, Inc.

Third-Party Plaintiff,

VS,

Luis Martinez, Villagomez Painting, Inc.; and
DM. Painting,

Third-Party Defendants.

Memorandum Submitted by National Fire & Marine Insurance Company
National Fire & Marine Insurance Company ("National Fire”), by and through the

undersigned counsel, hei‘eby submits this memorandum in regards to its Request for a Special

Verdict Form and/or General Verdict Fom Accompanied by Written Interrogatories Pursuant to -

S.CR.Civ.P.49.
National Fire issued an insurance policy with commercial general liability coverage to

Defendant Professional Plastering & Stucco, Inic. (“Professional Plastering") effective for the

peried May 30, 2003 to May 30, 2004 (the "Policy"). National Fire is providing a defense to

Professional Plastering by Jonathan J. Anderson, Esg. of Anderson & Reynolds, LLC, pursuant

to the Policy and a reservation of rights to challenge any obliéations for a defense And indemnity.

In addition, Audubon Insurance Company, a subsidi'afy of Chartis U.S., Inc., is providing a -

defense to Professional Plastering and retained Everett A. Kendall, Esq. and Christy Mahon, Esq,
of Sweeny Wingate & Barrow, PA. to defend Prof&ssimai .Plasten'xig. :,

The subject civil action is a building cons_truction’defect one and concems a
condominium community focated in Charleston, S.C. known as Twelve Oaks at Fenwick
Plantation ("Twelve Oaks"). The buildings in Twelve Oaks consist of ten (10) residentia}

buildings, a pool house and a leasing center. Summit Contractors Group, Inc. was the general




contractor for the construction of the buildings and constructed the buildings in the eaily 20005
for Defendant Fenwick Plantﬁtion Tarragon, LLC, or gther Tarragon er{tity, to be a 216 wnit
apartment complex. | A

Summit Contractors and Professional Plastering executed a Subcontract Agreement dated

March 14, 2002, for Professional Plastering to perform the “stucco" scope of work for the

construction of the buildings. Plaintiffs allege that Professional Plastering subcontracted with

Maria Arias, Miquel Rosales and APS Enterprises Unlimited, Inc., to perform the stucco scope

of work. (Fifth Amended Complaint § 14, 15). The City of Charleston issued a Certificate of -

Occupancy dated December 17, 2002 for the buildings. The Twelve Oaks community wag

converted to a condominium regime in 2006.
Plaintiffs commenced the civil action on or-about January 4, 2008 complaining about the
construction of the buildings and water intrusion damages (See e.g:, Fifth Amended Complaint |

42). Plaintiffs allege as follows:

The design and construction defects have resulted in repeated water intrusion
into the residences, failure of the components of the exterior envelope, failure of
the structural system(s), and other consequential damages to the common
elements of the Association and to the interior of the units. Upon information
and belief, these adverse events have occurred each and every year since
construction; and constitute ‘occuirences' and ‘property damage' and
compensable damages under standard and/or typical general liability and/or
completed operations insurance policies maintained by the defendants herein;
further the negligence of each deferidant has resulted in damage to the work of
the others.

(Fifth Amended Complaint § 42).
As to Professional Plastering, Plaintiffs allege, "[i]ts subcontract was to correctly instal]
the stucco exteriors with the proper details and épmponents 80 as to prevent water intrusion into

the buildings in accordance with the building code requirements.” (Fifth Amended Complaint 1
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8). Further, "[t]hese subcontractors were to correctly install the stucco exteriors with the proper
details and components so as to prevent water intrusion into the buildings in accordance with
building code requirements.” (Fifth Amended Complaint § 33). Plaintiffs allege as follows:

In violation of its contractual aud common law duties, Defendants Professional

Plastering, Maria Arisas, Miquel Rosales, and APS Enterprises Unlimited, Inc.

did not install the stucco and components in a competent and workmanlike

fashion and in conformity to the requirements of the building code, but rather

constructed the exterior building envelope of the buildings at Fenwick in a

defective condition causing or confributing to the leaks into the buildings and in a

manner which will require significant repair in order to maintain a water resistant

or water management exterior as required by code and by good building practices,

(Fifth Amended Complaint § 34).

Insurance coverage for the damages alleged by Plaintiffs are not determined in this civi]
action. To the extent there is a verdict against Professional Plastering, National Fire has reserved
- the right to have a court determine issues regarding coverage or indemnity under the Policy. The

present civil action should otherwise be free of the mention of insurance. See Crocker v.
Weathers, 240 S.C. 412, 126 S.E.2d 335, 340-41 (1962)(“The long-established rule of our
decisions is that the fact that a defendant is protected from liability in an action for damages by
insurance shall not be made known to the jury. The reason of the rule is to avoid prejudice in the
verdict, which might result from the jury's knowledge that the defendant will not have to pay it”).
Insurance coverage for a construction defect, Building enVelope, water intrusion ¢laim in

. South Carolina is addressed in Auto-Owners Insurance Co., Inc. v. Newman, 385 S.C. 187, 684
S.E2d 541 (2009)("Newman") and Crossman Communities of North Carolina, Inc. v.

Harleysville Mutual Insurance Company, S.C. Sup. Ct. Order dated January 7, 2011 pE. 32

(Shearouse Adv.Sh. No. 1)(Petition for Rehearing Granted)("Crossman").

The facts in Newman involved a construction defect claim arising out of the construction
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of a single family house. The homeowner and homebuilder submitted the claim to binding
arbitration; and Auto Owners Insurance 'Company provided defense counsel to the builder
pursuant to an insurance policy with commercial general liability coverage. The arbitrater
awarded damages to the homwwnér based on a contractor’s itezﬁizcd cost (;f repair proposal that
included an estimate for the cost to remove and replace the stucco siding, and included ap
allowarce to repair any water-damaged sheathing and framing that may be found once the stucgg
was removed from the house.

After the arbitrator issued the award, Auto-Owners filed a declaratory judgment. cjvij
action. The issue of coverage related to the damages for fhe‘ removal and replacement of the
stucco system and the allowance for water damaged sheathing and/or framing. The trial court
ruled in favor of the homeowner holding that the policy covered the damages for the removal and
replacement of the stucco and the allowance.

On appeal, the South Ca,folina Supreme Court affinmed the trial court and issued gz
decision holding that the CGL policy covered the damages for the removal/replacement of the
stucco and the allowance. Auto-Owners petitioned for a rehearing, which the Suprﬁme Court

granted to Auto-Owners. The Supreme Court. reheard arguments and issued a second decisicn,

which replaced the first one. See Newman, 684 S.E.2d 541. In Newman, the Supreme Court held
that thére was an occurrence of property damage, i.e.; faulty construction, performed by a
subcontractor to the builder (insured), that resulted in physically damaged sheathing and framing

(property damage). The Court also held that the CGL policy did not cover the damages for the

removal and replacement of the stucco and relied on Exclusion N
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C. Damages awarded for replacement of the defective stucco

Auto-Owners finally argues that even if an “occurrence” warrants recovery for the
Homeowner's property damage, the trial court erred in determining that the CGL policy
covered the arbitrator's itemized allowance for replacing and repairing the defective
stucco itself as an incidental cost to repairing the damage to other property. We agree.

Although the subcontractor exception preserves coverage for property damage that
would otherwise be excluded as “your work,” another policy exclusion bars coverage for
damage to the defective workmanship itself. Specifically, the policy exclusion provides
that the insurance does not cover damages “claimed for any loss, cost or expense ... for
the repair, replacement; adjustment, removal or disposal of ... ‘Your product’; ... *Your
work’; or ... “Impaired property’; if such product, work or property is withdrawn ... from
use ... becduse of a known or suspected defect, deficiency, inadequacy or dangerous
condition in it.” These terms unambiguously prohibit recovery for the cost of removing
and replacing the defective stucco-even when the replacement of the defective work may
be incidental to the repair of property damage covered by the policy-and serve as one of
the bases for this Court's acknowledgment that a claim solely for economic losses
résulting from faulty workmanship is part of an insured’s contractual liability which 2
CGL policy is not intended to cover. See L-J 366 S.C. at 122, 621 S.E2d at 35.
Accordingly, we hold that any amount in the arbitrator's allowance allotted to the
removal and replacement of the defective stucco is not covered under the CGL policy.

N;_ewm__gg,_éSS S.C. 187, 197-98, 684 S.E.2d 541, 546.

In the present civil action, Plaintiffs have submitted a Preliminary Repair Estimate
prepared by ProCon & Associates, Inc. Among other things, the estimate includes separate line
item costs to remove and replace the stucco system, Pr_bfessional Plastering’s work, and to repair
water damaged or deteriorated building materials. At the appropriate time, and if applicable,
National Fire believes that this document may be sufficient to diétinguish the different types éf
damages relative to insurance coverage. However, although the Supreme Court niled thag
Exclusion N ekcluded coverage for the removal and replacement. of the stucco, the Supreme
Court required Auto-Owners to pay the entireb judgment (remo%val and replacement included),
The Supreme Court stated the following: :

Nevertheless, it is not possible from the record before the Court to determine what
portion of the arbitrator’s itemized list of damages may be attributable to the removal and
replacement of the defective stucco, and it is not the purpose of this declaratory judgment
action to relitigate the issue of damages. Auto-Owners had an opportunity to raise this




matter when the issue of damages was litigated before the arbitrator, who issued a final,
binding award on the merits. 5 (Citation Omitted)

CONCLUSION

For the foregoing reasons, we affirm the trial court’s decision finding that the CGL policy
issued by Auto-Owners to Trinity covers the damage awarded by the arbitrator to the
Homeowner. Although we reverse the trial court’s decision to the extent that it orders
recovery under the policy for the removal and replacement of the defective stucco, there
is no evidence in the record indicating which damages may be atiributéd to the removal
and replacement of the defective stucco. '

Footnote 5 reads as follows:;
Auto-Owners represented Trinity in binding arbitration, made mandatory by the térms of
the insurance contract. Auto-Owners did so with a reservation of rights and an
understanding that the coverage issue would be reserved for judicial consideration in a

separate proceeding. When the arbitrator determined damages, Auto-Owners did not seek
review of or otherwise contest the damages award.

Newman, 385 S.C. 187, 198, 684 S.E.2d 541, 547.

Accordingly, National Fire is before this court seeking the requésted relief herein.

In Crossman, Crossman Communities of N.C. constructed five condomiriium projects,

Like the homeowners in the present civil action, the homeowners-filed suit against Crossman
Communities of N.C. after discovering construction defects and water damages with to the
buildings. The homeowners alléged Crossman Commun"itié;: of N.C. defectively constructed the
buildings, and as a result, the buildings experienced substantial decay and deterioration. The
parties stipulated that the property damage resulted from water intrusion, that the damage was
progressive in nature, and the damage caused by the negligent construction of subcontractors,
"The trial court ruled there was property damage 'that resulted from, and was in addition to, the
subcontractors’ work itself,’ and thus, 'the property damage was caused by an accurrence'.” Id. at
34. The Supreme Court reversed the trial com;t. The Supreme Court in Crossman also overruléd

Newman. However, parties in Crossman filed Petitions for Rehearing before the Supréme Court,
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The Supreme Court granted the Petitions and scheduled oral argument for May 23, 2011,

Accordingly, Crossman may not be a final decision as of the trial of the present civil action.

The Supreme Court in Crossman stated, "[t]hus, thq issue we must resolve is: When
faulty ‘workmanship directly causes further damage to non-defective components of an insured's
project, does this necessarily constitute an occurrence?" Id. at 46. The Supreme Court held,
"[t]he natural and expected consequence of negligently installing siding to these condominiums
is water intrusion and damagé to the interior of the units. There is no ‘fortuity element pfesent
under the factual scenario.” Id. at 47. The Supreme Coust stated, "[w]e hold that faulty
workmanship can cause an occurrence.” Id. at 46, However, "{flaulty workmanship is not an
‘accurrence”.” Id. at 46.

The Supreme Court stated, "[w]e hold that where the damage to the insured's property is
no more than the natural and probable consequences of faulty Worhnanship sqch that tjhe.twg
cannot be distinguished, this does not constfute an occumence...” Id. at 47. "To provide
coverage under these clrcumstances would transform the CGL policy into a performance
bond..." Id. at 49. "Rather, the damage was a direct result and the natural and expected
 consequence of faulty workmanship; faulty worlnnﬁxmhip did not cause an occurrence resulting
in damage.” Id. at 49, 50. |

The Supreme Court addressed the exception to Exclusion L by stating, "the subcontractor
exception is relevant only if there is a finding of in.itial‘ coverage. That is, any property damage
for which an insured seeks coverage must have beer caused by an occurrencé before the policy is
triggered.” Id. at 37. The Supreme Court also addressed Newman as follows:

Th[e] finding of an 'o¢currence’ without regard to the fortuity component of an ‘accident’
was error.” Id. at 44. "Newman lacked the predicaté 'océurrence' as does the case before -
us. We overrule Newman to the extent it permitted coverage for faulty workmanship that -
directly causes further damage to property in the absence of an 'occurrence’ with its

2
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fortuity underpinnings.” Id. at 49. The Supreme Court stated, "[f]or faulty workmanship
to give rise to potential coverage, the faulty workmanship must result in an occurrence,
that is, an unintended, unforeseen, fortuitous, or injurious event.” Id. at 49. The Supreme
Court stated, "[d}Jamage that does not arise from a fortuitous event is not an occurrence.
Damages to the insured's project that are the natural and probable consequences of faulty
workmanship do not constitute an 'occurrence’.”

Id. at 49.

Under the present circumstances, to avoid potential prejudice with the verdict, Nationa

Fire requests that the court submit a special verdict form and/or general verdict with special

interrogatories and do so without reference to insurance. See Crocker v. Weathers, 126 S.E.24

335.

National Fire believes that any special interrogatories must be based on the evidence

presented at trial. Accordingly, it is premature to commit to specific interrogatories. HOWevef,

to provide an example of thé kinds of interrogatories that may be applicable, National Fire
submits the attached interrogatories; and requests that the Court amend or modify these forms at
such time during the course of the trial as is appropriate based upon the evidence admitted at

frial. National Fire reserves.all righits as to the issues of defense and/or indemnity.

R« tflly Sybmitt:

Johd L, McCants, Esquite”’

Ellis, Lawhome & Sims, P.A.

1501 Main Street, Fifth Floor

Post Office Box 2285

Columbia, South Carolina 29202

(803) 254'-4190_

ATTORNEY FOR NATIONAL FIRE &
MARINE INSURANCE COMPANY

Columbia, South Carolina
April 29, 2011
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Mark F. Teseniar & Nan M. Teseniar, on
behalf of themselves and others similarly
situated, and Twelve Qzks At Fenwick
Property Owners Association, Inc., (from
December 16, 2009 to present),

Plaintiffs,
vs.

Fenwick Plantation Tamagon, LLC, A South
Carolina Limited Liability Company, Tk/a
Fenwick Tatragon Apartments, LLC, a South
Carolina Limited Liability Company; Charleston
Tarragon Manager, LLC, A Delaware Limited
Liability Company; Tarragon Development

Corporation, A Nevada Corporation; Summit:

Contractors, Inc.; Fogleberg Koch Architects,
Inc.; Development, Compliance & Inspections,
Ine.; H2L Consulting Engineers; Twelve Oaks at
Fenwick Property Owners Association, Inc.

(from August 8, 2006 to December 15, 2008); |

Professional Plastering & Stucco, Inc.; Johnson
Comipanies, Inc. d/b/a Johnson Roofing, Inc.;
Los Campos, Inc.;. North Florida Framing, Inc.;
Best Masonry & Tool Supply, L.P., as successor
in interest to Best Masonry & Tool Supply, Inc.,
as Successor in Interest to Magna Wall, Inc.; All
South Vinyl Products, Imc; Marquez
Construgtion, Inc.; J.T. Walker Industries, Inc.;
JT. Industries d/b/a General Aluminum
Corporation and General Aluminum Company
of Texas, IP and J.R. Hobbs Co. — Atlanta LLC
fit/a JRH Merger Co., LLC; Jamie Helnan,
individually; Scott Ferguson, individually; Chris
Cobbs, individually; Federal Insurance
Company; Maria Arias; Miquel Rosales; and
APS Enterprises Unlimited, Inic.;

Defendants.

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
Civil Action No.: 2008-CP-10-0049




- Professional Plastering & Stucco, Inc,
Third-Party Plaintiff,
VS.

Luis Martinez, Villagomez Painting, Inc.; and
D.M. Painting;

Third-Party Defendants. |

EXAMPLES OF WRITTEN INTERROGATORIES
L. Do you find that Defendant Professional Plastering & Stucco, Inc.'s ("Professional
Plastering") installation of the stucco system or its scope of work proximately caused any
physical injury to tangible property other than Professional Plastering's work?

Yes s No

2. If you answer “‘yes” to Interrogatory #1, please list or identify in the below space
the physically injured tangible property: other than Professional Plastering's work; and, if you
answer "yes" to Interrogatory # 1, state the dollar amount of damages that you award for the
physically injured tangible property other than Professional Plastering’s work. To answer this
interrogatory, you may use the property descriptions used in the ProCon & Associates, Inc.'s
Preliminary Repair Estimate.

Dollar Amount:

3 Do you find that Defendant Professional Plastering's installation of the stucco
system or’its scope of work proximately caused any damages that are the costs to repair and/or
replace Professional Plastering's work?

" 4, If you answered "yes" to Interrogatory 3, state the dollar amount of damages that
you award for the repair and/or replacement of Professional Plastering's work.

2




Dollar Amount:

5. Do you find that Plaintiffs have met their burden of proof as to loss of use
damages? If you answer yes, please identify the dollar amount that is part of your overall verdict
against Professional Plastering that represents loss of use damages.

Yes Dollar Amount:

(Foreman)

May , 2011
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THE STATE OF SOUTH CAROLINA

In the Supreme Court a ECEIVED
JAN 2 4 2013

APPEAL FROM CHARLESTON COUNTY

Court of Common Pleas S C.S
.U. Supreme Court
Kristi Lea Harrington, Circuit Court Judge

Mark F. Teseniar & Nan M. Teseniar, on behalf of themselves and others similarly
situated, and Twelve Oakes At Fenwick Property Owners Association, Inc., (from

December 16, 2008 to present),.........covevveeiveeieeeoeeieeeeeeeeeeen Plaintiffs/Respondents,
V.
Professional Plastering & Stucco, Inc., Maria Arias, and Miquel Rosales,......Defendants,
-and-
National Fire & Marine Insurance Company, Inc., ......cccooevinviiiincniiinn, Petitioner.
CERTIFICATE OF SERVICE

I, Victoria Moody, an employee of the law firm of Ellis, Lawhorne & Sims, P.A.,
do hereby certify that I served a copy of the Appendix upon the Clerk of Court for the
South Carolina Supreme Court as well as the below-referenced counsel of record, this
(1"\6“ day of January 2013, by depositing a copy of the same in the U.S. Mail, postage
prepaid and addressed as follows:

Phillip W. Segui, Jr., Esquire
Segui Law Firm, PC
864 Lowcountry Blvd., Suite A

Mt. Pleasant, South Carolina 29464
Attorney for Respondent



of

John T. Chakeris, Esquire

The Chakeris Law Firm

Post Office Box 397

Charleston, South Carolina 29402
Attorney for Respondent

Jesse A. Kirchner, Esquire

Thurmond Kirchner Timbes & Yelverton, P A
15 Middle Atlantic Wharf, Suite 101
Charleston, South Carolina 29401

Attorney for Respondent

W. Jefferson Leath, Jr., Esquire
Leath, Bouch & Seekings, LLC
Post Office Box 59

Charleston, South Carolina 29402
Attorney for Respondent

Justin O. Lucey, Esquire
Post Office Box 806

Mt. Pleasant, South Carolina 29465
Attorney for Respondent

Everett A. Kendall, II, Esquire

Christy E. Mahon, Esquire

Sweeny, Wingate & Barrow, PA

Post Office Box 12129

Columbia, South Carolina 29211

Attorneys for Defendant Professional Plastering & Stucco, Inc.

Jonathan J. Anderson, Esquire

Anderson & Reynolds, LLC

37 1/2 Broad Street

Charleston, South Carolina 29401

Attorneys for Defendant Professional Plastering & Stucco, Inc.

Vet oot/

Victoria Mooc\ily
Paralegal to Kirby D. Shealy Il



ELLIS: LAWHORNE

KIRBY D. SHEALY III
803 212 4966
kshealy@etllistawhorne.com

L] January 24, 2013 RECEIVED

_ JAN 2 42013
(__J Via Hand Delivery:
The Honorable Daniel E. Shearouse ;
E'j Supreme Court Building S.C. Sup reme Court
- 1231 Gervais Street
Columbia, SC 29211
Re:  Teseniar, et. al. v. National Fire & Marine Insurance Company, Inc., et al.

Appellate Case No: 2013-000023
ELS File No. 002090-58983

Dear Mr. Shearouse:

Pursuant to an Order from the Supreme Court dated January 18, 2013, enclosed please find
one bound and one unbound copy of our appendix, which is being substituted for the original
appendix we filed on January 4, 2013. I have enclosed an extra copy which I would appreciate your
stamping and returning to the runner delivering same. By copy of this letter, I am serving all
counsel of record with the new appendix. Please contact me with any questions or comments.

KDS/LRZ/vhm

cc: Phillip W. Segui, Jr., Esquire
John T. Chakeris, Esquire
Jesse A. Kirchner, Esquire
W. Jefferson Leath, Jr., Esquire
Justin O. Lucey, Esquire
Everett A. Kendall, II, Esquire
Christy E. Mahon, Esquire
Jonathan J. Anderson, Esquire

Ellis, Lawhorne & Sims, P.A., Attorneys at Law
1501 Main Street, 5th Floor = PO Box 2285 = Columbia, South Carolina 29202 = 803 254 4190 = 803 779 4749 Fax = ellislawhorne.com



