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JE~!'IYARBor(KrrCHiNGS 

V, cL'i.lRE iLu:N 
:OEPl;WfLEu.;· 

jess~ Kirchn~r,Esquire 
'Michael A. Timbes; 'EsquIre 
Thurniond K'ircimet'Tirtlbes·~ 
Yelverton, P.A. 
15. Mi.Cidle Atla.Q.tic Wharf, 101 
Charl<:sto.n, SC29401 

Re: Teseniar, Mark v, N~tion~IFire 
Cas.e#2011193671 

Dear Counsel: 

'POST OFFICE BO)( 116~9 
coi.u~tBf""SOl:rtHCAJ\OUN;..:~9211 
- ·.I~IS St..'~tTERSTiU~ET 
'cOi.U~tBI"" SOUTH 'c AROlll:lA :9:0.1 

TELEPHONE: (aOJj·.i3-i-II'lO 
·FA.'C(803j 73fI S39 
WWW.SC~ourtS:org 

Enclosed 'is a copy of an Orde:r oftheCOliifregatding Y9.w.·Motjon in the above .case; Putstfant: 
to: Rule 221 (b) oftheSouth Caroliila Appell~te:Co\lTt Rules, the rerillttltuftil the ,case will beseIl.t 
tothe'Cle~k ofeourt·for Chatiestop- County after. fifteen (i 5) ·days,.excluSiveof the ciate-offiling 
this .order. . 

Very tfuly you,rs, 

JAKJjt 

cc: John L.JvlcC(ll1ts, Esquire 
John T~ Gh~(!ris; Esquire. 
Justin O'Toole Lucey, Esquire 
Phillip Ward Segui,Esqtlire 
W. JeffersdnLeath,Esquire 
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MaikF. Tesenia'r&NanM: Teseniar, 
0.11 beQ~lr~fth~ms~lves<U1do.th-ers . 
siIlljlarly; situated, and 'TWelVe OakS At 
.FenwickPropertyOWneI'SAs$()ci~tiOIl, 
Inc., 

v. 

Pro.fessio.nalPlaStering & Sfucc(),Inc., 
Mana Arias, and Miquel Rosale~, . 

Natio.nalFire & Marineins\:il'®ce 
Co.mpany, 

Re$poildertts, 

Defe.n.qants, 

Appellant 

The Hono.rabieKristiL¢a l{mrin.gto.n 
Charlesto.n County . 

Trial Co.urlCaseNo.. 2008;,CP,;10-00049 

ORPER 

Natio.nal Fire. &. Marine Insurance Co.mpany (NatihnalFite), who. was no.t a party to. 

the underlYillg actio.n, has filed ano.tlce.ofappeal fro.m th~ trlalcoUrt's o.ral ruling denying 

Natio.nalFire'srequest fora SpeciC1l Verdict Forni and/or General Vel'Qict'FoIJl1 Acco.mp~ied by 

Written Intertogatories pursuant to. Rule 49, of theSo.utll,Caro.lin~ Rules o.fCivil Pr()cedure. 

ResPo.ndents have filed a mo.tion to. di~miss; arguingNational Firecannotappealrrbrtl, any qlatter 

arisihgfrom the underlyjng trial because Natio.nalFire was ho.t ap~ in the action, and never 

mo.ved to. intervene. N atio.nal Fire filed a return; 

After careful consideratio.n, this appeal is dismissed. See Rule 201 (b), SCACR ("Only a 

party aggrieved by an o.rderdudgment,sentence ()r decision may appeal.);.Ex parte Condon, 354 
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s.c. 634, q41, -58jS.E2d430,434'{20(3) errlhe Att9r.ney Gene~aLis,teq~:ited, like everyone 

d~~,tof{mnally··interveIie and pe"come a narm~cl:party bef6te:heC.aI! fjJ~/aI1 <ippeal. "). 

ITiS SO ORDIERIE~.t~. . 

Cbhiinbla, S()l.ith G~plina 

.cc; John L .. Me'Cants, Esquire, 
Jesse Kirchner~ Esqti1n~: 
.Michael A. firilbc;:~;E~qu:ire 
jobnt. Chak~s, E.squire 
)~s~ O'Toole Lucey; Esquire 
PlJ.illip Ward SegUl,Esqujre 
w. Jefferson Leath,. Esquire 
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-crI:be ~Olttb <!Caro {fna <!Coltrtot~iJljetil~~:s~~gAne 
JENNY ASBon KiTCHINGS 

CLERK 

V. CLAIRE ALLEN 
DEPUTY CLERK 

J ohrtLuCius McCants .. . 

PO Box 2285 
Colllmbia8C 29202 

Septel11.per 05; 2012 

POST OFFICE BOX11629 
G.C>.LlJMBIA. SOl.m; CAROLINA 29211 

1<i15 SUMTER STREET 
·COLU~BIA;sol.n:Ii.CAR6l1NA?9201 

TELEPHONE:. (803) 734-1890· 
FAX: (803)734-1839 ... 

www.sccourts.org 

Re: Teseniar, Markv. National Fire 
Appellate CaseN(). 2011-193671 

Dear Counsel: 

The Order Denying the Petition for Rehearing W(lS filed and mailed on August 30; 
2012. The coUrt is considetingthe Suggestion for Rehearing En Bane; therefore, 
the time li.mits to fiie the Petition for Certiorari ar_e being held in abeyance. . 

cc: Jesse. A. Kirchner 
Justin OT()ole Lucey 
Phillip Ward Segui, Jr. 
W. jefferson Leath, Jr. 
John T.Chakeris 
MIchael A. Timbes 

Very truly yours, 

~
... ... 6t-.. 1t1 .. ~: ... " ...... .. '. . ' . 

" . , ~. . - . . " . . . . - . . .' . 

. . 
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Uk.be~outb (!Carolina <!Court o"f~ppe·ars 
JENNYA~89DKlTCHIN.GS 

CLERK' 

V.CLAIRE ALLEN 
DEPUTY CLERK 

John.Lucius McCants 
POBox 22S5 
Columbia, sC.i9201. 

December; 05,2012 

POST OFFICE BOX 11629 . 
coLu¥slA.-sqU.TH Ct..:ROLl~A 29211' 

1 015.SUMTER STREET 
COLUMBIA, sOUTHtARollNA29?Ol 

TELEPHONE: (803) 734-1890· 
FA",: (803) 734-1839 

W:WW .. sccourts:org 

Re: Tese'nlar, M~rk v, N~tiona.1 Fire 
Appt:5l1ate Case No. 20 I1-t93 671 

Dear Counsel: 

Your Sugges,tion for Reheadng En Bane has been considered arid rejected by the 
Colitt. The remittitur will be sent in accordance with the South Carolina Appellate 
'Court Rules. 

cc:· JesseA. Kirchner. 
Justin O'Toole Lucey 
"Phillip Waxd $eg~i,Jr. 
W. J effers6n Leath, Jr. 
John T; Chakeris 
Michael.A. Timbes 

Very truly yours; 

:~~~ 
(jU~·' :~-

CLERK 

A - 6 



THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

Kristi Lea Harrington Circuit Court Judge 

Case No. 2008-CP-IO-0049 

Mark F. Teseniar & Nan M. Teseniar, on behalf of themselves and others similarly 
situated, and Twelve Oaks At Fenwick Property Owners Association, Inc., (from 
December 16, 2008 to present) ........................ ; ...................... ; ........ PlaintiffslRespondents, 

v. 

Professional Plastering & Stucco, Inc., Defendant. 

-and-

National Fire & Marine Insurance Company, Inc ............. ~ .................................. Appellant. 

PETITION FOR REHEARING AND SUGGESTION FOR REHEARING EN 
BANe 

John L. McCants, Esquire 
Ellis Lawhorne & Sims, PA 
1501 Main St., Slh Floor 
P.O .. Box 8825 
Columbia, SC 2920 I 
(803) 212-4959 
&omail: jrnccants@ellislawhorne.com ~ 
Attorney for Appellant ~~V 

~, ~ ~ 
~' '\; ~V 

~~ ~~~ ~~ 
~ ~. ~~~ 

. s)'" 

~'J 
. _. 

.' ,.~.,:, . 

A -7 



Appellant National Fire & Marine Insurance Company ("Appellant"), by and 

.through the undersigned counsel, petitions the Court of Appeals, pursuant to Rule 221 . . . 
SCACR and Rule 219(b), SCACR, to rehear, en bane, the Order of the Honorable John 

C. Few, filed on AprilS, 2012, dismissing the appeal of Appellant. 

STATEMENT OF CASE 

On or about January 4, 2008, Respondents Mark F. and Nan M. Teseniar. on 

behalf of themselves and others similarly situated, filed a civil action, CIA 2008-CP-l 0-

49, in the Court of Commons Pleas, Ninth Judicial Circuit, alleging design and 

construction ciefects, and resulting water intrusion damages, within the buildings 

comprising the Twelve Oaks at. Fenwick Plantation Horizontal Property Regime. 

Respondents filed the civil action initially against the developers but thereafter amended 

their complaint to include numerous other parties involved in the design and construction 

of the. buildings, including the architect, general contractor and subcontractors, including 

Professional Plastering & Stucco, Inc. (''PP&Sj. Appellant issued an insuranCe policy 

with commercial general liability coverage to PP&S effective for the per~od May 30, 

2003 to May 30, 2004 (the "Policy"). Appellant is providing a defense inthe civil action 

(now on appeal. Case No. 2011196386) to PP&S by Johilthan J. Anderson, Esq. of 

Anderson & Reynolds, LLC, pursuant to the Policy and subject to a reservation of rights. 

Oli March 8, 2011. Appellant filed and served a Request for Special Verdict Form 

and/or General Verdict Fonn Accompanied by WriUen Interrogatories Pursuant to 

S.C.R.Civ.P. 49 (theIlRequest") in the civil action. The Request came before the trial 

court fora hearing on May 3, 2011; however, the trial court continued the Request until 

the time of trial scheduled to start on May 9, 2011 against PP&S only. The trial court 

Page 1 
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held a jury trial the week of May 9,2011. on the causes of action against PP&S. On May 

13,2011, prior to the case going to thejury for deliberation. the trial court orally denied 

Appellant's Request The trial court did not issue a written order. On May 13, 2011, the 

jury returned a verdict in favor of Respondents in the amount oU7, 723,225.00. The trial 

court entered judgment against PP&S on May 16, 2012. Appellant filed and serVed a 

Notice of Appeal on June 10, 2011. I On January 31, 2012, Respondents filed a motion. to 

dismiss Appellant's appeal. Appellant flIed a response to the motion to dismiss on 

February 9,2012. The Honorable John C. Few issued an order, filed on April 5, 2012 . , 

granting the motion to dismiss. 

ARGUMENT 

Citing Rule 201 (b), SCACR and Ex parte Condon, 354 S.C. 634,642,583 S.E.2d 

430, 434 (2003), Judge Few ruled that Appellant had to be a named party in the civil 

action in order to appeal therilllng against Appellant that is the sUbject of this appeal. 

Judge Few misapprehended Rule 201, SCACR. and Ex parte Condon is distinguishable. 

Rule 201(b), SCACR states, "[o]nly it party.aggrieved by an order, judgment, 

sentence or decision may appeal." Appellant is a party. Appel1ant is a party to the motion 

and order that is the subject of this appeaJ.2 The fact that AppelJant is the party to the 

On May 16, 2011, Respondents commenced a civil action in the Court of Common 
Pleas, Charleston County seeking a declamtory judgment that Appellant and the other 
insurers tbat issued insurance policies to PP&S owed indemnity to Respondents for the 
judgment. The civil action was removed to the federal court and is now pending before 
the Honorable C. Weston Houck of the United States District Court for the District of 
South Carolina. 

2 The usual cases on standing are the ones where a court must detc:nnine whether a 
party is aggrieVed by an order. See Beaufort Realty Co,. Inc. v. Beaufort County, 346 
s.c~ 298,551 ,S.E.2d588 (S.C; App. 2001). The cases typically arise where a citizen or 
group challenges some government aCtion. Beaufort Realt,v Co .. Inc., 346 S.C. 298, 551 

Page 2 
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ruling, which is the subject of this appeal, distinguishes this case from Ex parte Condon _. 
354 S.C. 634, 583 S.E.2d 430. In Ex parte Condon, the Supreme Court dismissed the 

appeal by the South Carolina Attorney General pursuant to Rule 201, SCACR. The 

Attorney Genera! was neither a party to the civil action nor the party to the specific\ ruling 

that was being appealed in the civ~,l action. The Attorney General's interest in the civiJ 

action was only a general one, based on his position as a state officer, and his belief that 

he was charged to protect the interest of the citizens of South Carolina. Ex parte Condon 
. , 

354 S.C. 634, 640, 583 S.E.2d 430, 433. The specific interest of Appellant is much 

different than the generalized one, in the ruling on appeal, of the Attorney Geneml in & 

parte Condon. Appellant is the specific party aggrieved by the ruling that is the subject 

of this appeal. 

Judge Few cited the language in Ex parte Condon. u[t]he Attorney Gerieral is 

required, like everyone else, to Connally intervene and become a nam~d party before he 

can file an appea.l" as a basis that Appellant must be a named party; First, Judge Few's 

decision may be correct if Appellant were appealing the jury verdict or judgment in 

Appellant's name, not PP&S. It would be logical that Appellant should be a named party 

in that situation just as the Supreme Court said the Attorney General must be. in Ex parte 

S.E.2d 588 (South Car91ina Coastai Conservation League challenging decision by 
Beaufort Zoning Board of Appeals); Carolina Alliance for Fair Employment v. South 
Carolina Dept. of Labor. Licensing. and Regulation. 337 S.C. 476. 523 S.E.2d 795 . . , 
(S.C.App.,1999)(Carolina Alliance Cor Fair Employment challenging a South Carolina 
wage notification statute governed by the South carolina Departinent of Labor, Licensing 
and Regulation). Smiley v. South Carolina Dept. of Health and Environmental Contr01, 
374 S.C. 326, 649 S.B.2d 31 (2007)(property owner challenge to decision by Office of 
Ocean aIld Coastal Resource Management/South Carolina Department of Health and 
EnvironmentaJ Control). The issue of standing also arises in cases where the Court mUst 
decide whether a named party to a civil action is aggrieved by a decision made within the 
case. Shawv. City of Charleston, 351 S.C. 32, 567S.E.2d 530 (S.C.App.,2002). 
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Condon. The quoted language does not apply to present facts. Referring to 4 C.J.S., 

Appeal and Error, § 242 (2012), "CgJeneralIy, the only persons who may appeal include a 

party to the action or proceeding below, or to the judgment or order. a legal 

representative of a party. or a person having privity of estate, title. or an interest that 

appears from the record." Further, UCt]be term 'party' in a statute has been construed. not 

in the technical sense as necessarily importing a litigant before the court in the 

proceeding in which the judgment or order was rendered. but as including anyone on 

whose interest it has a direct tendency to inure, and it has been held that one not a 'party. 

may nevertheless be a 'party aggrieved' within statutes governing the right of review. A 

statute granting a right to appeal by a person aggrieved has been given a liberal 

construction with regard to the word 'person,' as including a nonparty." 4 C.J.S .• Appeal 

and Error. § 242(20]2). 

Second, Rule 201(b). SCACR has not been interpreted by the South Carolina 

Supreme Court to require that an aggrieved party be a named party. or there is no 

standing to appeal. See In Ex parte Whetstone. 289 S:C. 580.347 S.E.2d 881 (1986). In 

Ex. Parte Whetstone, a non·party witness appealed from an order directing him to attend a 

deposition and produce ,certain documents. The respondent moved to dismiss the appeal 

on the ground the order was interlocutory and not dire~t1y appealable. The Supreme 

Court granted the motion to dismiss on the basis that an order directing a non·party to 

submit to discovery is not immediately appealable. In Ex parte Whetstone. 289 S.C. 580, 

347 S.E.2d 881. The Supreme Court held that the non-party witness had two alternatives 

to contest the discovery: J) the witness may either comply with the discovery order and 

waive any right to challenge it on appeaJ,or 2) refuse to comply with the order and 
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appeal after he is held in contempt for his failure to comply. In Ex parte Whetstone, 289' . 

S.C. 580, 347 S.E.2d 881, 882. In Ex parte Whetstone is jUdicial precedent for the italic 

. words cited above in 4 C.J.S .• Appeal and Error, § 242 (2012). Reading Rule 201(b) 

SCACR to require that one must always. be a named party to the civil action disregards 

the cases where a party is specifically aggrieved by an order or judgment of the court, but 

is not a named party to the civil action. 

Third, formal intervention by an insurer will not insulate an insurer from the Sante . 

motion to dismiss pursuant to Rule 201(b), SCACR. ]f Appellant fonnally moved to 

intervene, and that motion was denied, Appellant would not have standing to appeal 

because it would not be a named party in that instance. The result is the same as here _ 

there is no standing to appeal. An insurer should have the right to appeal because the 

insurer is the party to a specific order that aggrieves the insurer. Rule 201(b). SCACR 

cannot be read to require in every case that a person or entity be a named party. The 

focus for standing is on whether the party, subject to the order, judgment; sentence or 

decision, is aggrieved to have standing on appeal. 

Fourth, requiring formal intervention is inconsistent with the role of insurance 

relative to the civil action in which liability oian insUred is the issue. The South Carolina 

Supreme Court has instructed insurers to jake some action in the underlying civil action 

as done by Appellant. See Auto-OWIiers mstlranceCo .. Inc. v. Newman, 385 S.C. 187. 

684 S.E.2d 541 (2009) ("Newman"). In NeWIJian, the South Carolina Supreme Court 

addressed the issue of insurance coverage for construction ~d design defects related to a 

building'S envelope lind resulting water intrUsion claims to other portions of the building 

structure. The facts in Newman are similar to the ones in the underiying civil action. 
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After the arbitrator issued an award in Newman. Auto-Owners Insurance 

Company filed a declaratory judgment civil action with respect to the issue of insurance 

coverage for the removal and replacement of the stucco system and the allowance for any 

resulting water damaged sheathing and/or framing. The trial court ruled in favor of the 

homeowner holding that the policy covered both the cost for the removal and 

replacement of the stucco and the allowance for any water damaged sheathing and 

framing. Auto-Owners appealed. The Supreme Court in Newman held that while there 

was coverage for "property damage", the insurance policy did not cover the cost to 

remove and replace the stucco and relied on Exclusion n, the "Recall of Products, Work 

or Impaired Property" exclusion_ Newman, 385 S.C. 187,197-98,684 S.E.2d 541,546; 

Although the Supreme" CoUrt ruJedthat Exclusion n excluded coverage for the 

removal and replacement of the stucco, the Supreme Court nonetheless required Auto-

Owners to pay the entire judgment (removal and replacement included) because it found 

that Auto-Owners had not addressed the issue in the underlying arbitration. The Supreme 

Court stated the following: 

Nevertheless, it is not possible from the record before the Court to 
determine wbat portion of the arbitrator's itemized list of damllges may be 
attributable to the removal and replacement ofilie defective stUCCo, and it 
is not the purpose of this declaratory judgment action to relitigate the issue 
of damages. Auto-Owners had an opportunity to raise this matter when 
the issue of damages was litigated before the arbitrator, who issued a final. 
binding award on the merits. 5 (Citation Om*ed) 

CONCLUSION 

For the foregoing reasons, we affirm the trial court's decision finding that 
the COL policy issued by Auto-OwnerS to Trinity covers the damage 
awarded by the arbitrator to the Homeowner. Although we reverse the 
trial court's dedsion to the extent that it orders recovery under the policy 
for the removal and replacement of the defective stucco, there is no 
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evidence in the record indicating which damages may be attributed to the 
removal and replacement of the defective stucco. 

Footnote 5 reads as follows: 

Auto-Owners represented Trinity in binding arbitration, made mandatory 
by the tenns of the insurance contract Auto-Owners did so with a 
reservation of rights and an understanding that the coverage issue would 
be ~erved for judicial consideration in a separate proceeding. When the 
arbitrator determined damages, Auto-Owners did not seek review of or 
otherwise contesUhe damages award. 

Newman. 385 S.C. 187, 198,684 S.E.2d 541, 547. 

Accordingly, Newman provides that an insurer takes some action in the underlying civH 

action. 

Fonnal intervention by an insurer is inconsistent with its role· relative to the 

lillbility action involving the inSlired. Intervention by an insurer as a party pursuant to 

Rule 24 of the South Carolina Rules of Civil Procedure is problematic and inconsistent 

with other principles of law. An insurer should not intervene as could the Attorney 

General in Ex parte Condon, To Illustrate, like in the present civil action, in 

Northwestern Nat Life Ins. Co. v. Council of Unit .owners of Treetop Condomini~ 

907 F.2d 1139 (Table); 1990 WL 86206 (4th Cir. 1990)(Unpublished), a horizontal 

property regime filed a construction defect claim agairist the stucco applicator. The 

stucco applicator had a liability insurance policy with Northwestern that was in effect at 

the time of the allegedly defective construction. Northwestern disclaimed liability under 

the policy to the stucco applicator, but agreed to pay the costs of the stucco applica.tor's 

defense because there was at least the potential that the regime sustained damages 

covered under the policy. 
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Northwestern moved to intervene pursuant to Fed. R.Civ.P. 24(a)(2) as a party 

defendllJlt. Northwestern Nat. Life Ins. Co ... p. 1·2. Northwestern argued that its interest 

in the damages issue justified intervention as a matter of right under Fed.R.Civ.P. 

24(a)(2) and, alternatively, that pennissive intervention· under Rule 24(b)(2) was 

appropriate where common questions of fact respecting the nature and extent of the 

regime's damages were present in both the underlying action and the coverage issue. 

Northwestern Nat. Life Ins. Co., *p. I. The district court did not permit intervention; and . 

the Fourth Circuit Court of AppeaJs affinned the decision. Northwestern Nat. Life Ins. 

Co., ·p.1-2. 

The district court's decision to deny intervention was based in part on the conflict 

with allowing an insurer to intervene as a named party. Northwestern Nat. Life Ins. Co., '" 

p. 2. The district court found that trying a defective construction case and an insurance 

coverage case in effect at the S!lJlle time before the same jury raised "insurmountable 

problems," including a conflict of interest in Northwestern's duty to defend the insured 

while protecting its own interests, the possibility of ~rejudice to the insured from the 

disclosure of his inswance coverage and the necessity of special verdicts on the damages 

question, and concerns over res judicata and collateral estoppel effects. Northwestern 

Nat. Life Ins. Co., *p. 2. The district court opined that a declaratory judgment ~ction was 

the appropriate method to resolve coverage issues. Northwestern Nat. Life Ins. Co., *p. 2. 

Appellant submits that making the insurer a party to the underlying construction 

defect action is inconsistent with othe~ principles of South Carolina law. The appropriate 

forum to decide coverage is a separate declaratory judgment civil action, which is what 

Respondents did do and which is pending in Civil Action No.: 2:11~cv·01452-CWH 
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(United States District Court, District of South Carolina). The construction defect civiJ 

action should be free of the mention of insurance. See Crocker y. Weathers, 240 S.C. 

412, 126 S.E.2d 335,340-41 (1962) (''The long-establish~ rule of our decisions is that 

the fact that a defendant is protected from liability in an action for damages by insurance 

shall not be made known to the jury. The reason of the rule is to avoid prejudice in the 

verdict, which might result from th!lJury's knowledge that the defendant will not have to 

pay it"). 

The Supreme Court has a long history of not allowing the existence of insurance 

to be introduced in litigation between a third party plaintiff and an insured. Hence, 

Appellmt should not be made to intervene or appeat in the Underlying trial between the 

Respondents and PP&S for the purpose of showing that certain damages may faU within 

insurance policy exclusions. See Dobson v. American Indemnity Co., 227 S.C. 307, 87 

S.E.2d 869, 870 {I 955). The bar exists to prevent a jury's liability determination from 

being improperly iilflueilced or prejudiced. See also Cox v. Employers Liability Assur. 

~ 191 S.C. 233, 236, 196 S;E. 549, 550 (1938) ("The writer ofthis opinion, after 

twelve years' experience upon the trial bench, knows of no more effective method of 

embalming a defense than that ofinfonning a jury m a negligence case that the defendant 

in the, suit is protected against their verdict by liability insurance.'I; Horsford v, Carolina 

Glass Co .. 92 S.C. 236, 258·59, 75 S.B. 533, 541 (1912) {"There can be no doubt on the 

'bench or at the bar that, in an acnon by an employee against his employer to recover 

damages for personal injury. botb reason and authority forbid bringing into the evidence 

or argument the fact that defendant is protected by employer's liability insurance. Such 

evidence or argument has a manifest and strong tendency to catTy. the jury away from the 
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real issue and to lead them to regard carelessly the Jegal rights of the defendant on the 

ground that some one else will have to pay the verdict.''). 

The pllqlose of a declaratory judgment action is to assess the legal relationship 

and responsibilities of the parties. S.C. Code Ann. § 15-53-20 (Supp. 2009) ("Courts of 

record within their respective jurisdictions shall have power to declare rights, status and 

other legal relations.")~ 26 C.J.S. Declaratory Judgments § 3 (2001) ("The object of a 

declaratory judgment is to enable a party whose rights, privileges, and powers are 

endangered, or uncertain, and to invoke the aid of the court to obtain a declaration of 

rights orlegaJ relations."); 26 C.J.S. Declaratory Judgments § 66 (2001) ("A, declaratory 

judgment may be invoked to adjudicate the construction and operation of liability or 

indemnity insurance policies regarding the rights and liabilities of the parties. 

Accordingly, a suit for a declaratory judgment may determine the extenlof coverage, the 

insurer's liability and duties, such as the duty to defend or to indemnify the insured 

against a chum on which the suit is brought. "). Declaratory judgments allow a court to 
. .. 

detennine the extent of an insurer's Jiabilily due to the.type or categori2'Jltion of damages, 

but declaratory judgments do not establish the amount of damages, that is for the trier of 

fact. 22A Declaratory Judgments § 133 (2003) ("Declaratory suits to detennine the 

scope of insurance coverage have often heen brought independently of the underlying 

claims, even though the exact amount to which the insurer may be liable depends on the 

outcome of the underlying suits against the insured who seeks the declaratory 

judgment."). 

The Supreme Court has previously recognized the purpose of a declaratory 

judgment action in an insurance coverage matter. In Sims v. Nationwide. 247 S.C. 82, 
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84, 145 S.E.2d 523, 523 (1965) evidence indicated the insured intentionally caused a 

vehicle collision, and intentional acts were excluded from the insurance policy involved 

there. Nationwide refused to defend Sims in the underlying tort action. Id. In the 

subsequent indemnity case, Nationwide attempted to offer evidence that Sims' action was 

intentional and therefore excluded from the policy. Sims v. Nationwide. 247 S.C. 82, 84, 

] 45 S.E.2d 523, 524. The trial court held that Nationwide was precluded from entering 

this evidence since it did not do soin the underlying litigation between its insured and the 

third party. Sims v. Nationwide, 247 S.C. 82, 145 S.E.2d 523. 

On appeal, this Court reversed the trial cQurt·s decision to preclude the insurer's 

ability to offer evidence as to the exclusion stating that the general ruIe--"where an 

insurance company has notice and opportunitY to defend an action against its insured, the 

company is bound by pertinent material facts established against its insured, whether it 

appears i·n the defense of the action or not"-is inapplicable where the interests of the 

insured and insurer diverge in the underlying trial." Sims v. Nationwide, 247 S.C. 82, 84-

85, 145 S.E.2d 523;524 (emphasis added). In recognizing that the interests of the insured 

and insurer can diverge, the Sims court stated: 

It is, however, obvious that the binding effect of a judgment against the 
insured does not extend to matters outside the scope of the ins1,lrance 
contract, and that the Insurarice Company is neither ()bligated to defend 
nor boUIidby the findings of the court if the claim against the insured is 
not covered by the PQlicy. To hold otherWise would be to ~op tbe 
Insl)rance Company by the acts of parties in a transaction ill which it has 
no concern and over which it has no control, and to deprive it of its day in 
eourtto show thatthe transaction is foreign to the contract of insurance .. 

Sims v. Nationwide; 247 S.C. 82, 86-87, 145 S,E.2d 523,525 (quoting Farm Bureau 
Mutual Alito Ins. Co. v. Hammer, 177 F.2d 793 (4th CU:. 1949). 
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In so holding, the Sims Court additionally relied on the Restatement of the Law Q[ 

Judgment. section 107(a), Comment (g), which states, "it is stated thatthis rule is binding 

only as to issues relevant to ttie proceeding; and that the judgment against the indemnitee 

does not decide issues as to the existence and extent of the duty to indemnifY, and that in 

a subsequent action the indemnitor may show that the circumstances under which he was 

required to give indemnity do not exist." Sims v. Nationwide. 247 S.C; 82, 87. 145 

S.E.2d 523.525. Accordingly, under Sims, when an insurer and an insured's interes1s 

diverge in the underlying case, an insurer may introduce evidence supporting its inte~st 

in the declaratory judgment indemnity case. To hold otherwise would deprive the insurer 

of its ~y in court. 

The appropriate forum to address insurance coverage is in the declaratory 

judgment action, not in the constructiOI} defect liability civil action. However, Newman 

indicates that an insurer may lose the ability to establish some distinction between 

covered and uncovered damages in the declaratory judgment action unless the insurer 

interjects itself to ask the fact finder to separate and v~ue the elements of damage. If so, 

the only avenue to do so is through specialinterrog8to[ies~ not intervention as a party. 

The trial court denied Appellant's proffer of special interrogatories, and the jury was 

pennitted to award an undifferentiaied verdict. Therefore, the trial court erred in denying 

the Request. 

CONCLUSION 

The Court should rehear the decision of the Honorable John C. Few en banco 
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April 20, 2012. 

Jo L. McCants, Esquire 
E is Lawhorne & Sims, PA 
1 SO 1 Main St., 5111 Floor 
P.O. Box 8825 
CoJwnbia, Se 29201 
(80~) 212-4959 
E-mail: jrnccantS@ellislawhome.com 
Attorney for Appellant 
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VB. ) Case No. 08·CP.10.0049 
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Fenwick Plantation Tarragon, LLC ) 
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) 
Defendants. ) 

PARTIAL TRANSCRIPT OF JURY TRIAL 
May llM )3, 2011 

The within h'Bnscript is a portion of the jury trial held intbe above­
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Pall OfftCe BodO) 
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Mark T. Tueniar et al v. Fenwick Plantation LLC el 81 527 
C&Ri No. Oa-cp-IO-OO4!1 

'0111011 or llll)' Trill Df Miy II· J], 201 i 
BeforO'l1lo Ho!!ofablo Krhtio 1.. HIIriD&ton 

MR. McCANTS: I'm John McCants on 

2 behalf of Master Fire and Marine Insurance 

3 company. Do you want to take up my matter 

4 after you finish with the case? 

5 THE COORT: I will simply I can 

6 take up your matter very quickly. I am not 

7 going to entertain any sugqe.tions as to 

8 requests to charge or as to verdict forms from 

9 parties not listed in the case and not parties 

10 to the case. I will, out of an abundance of 

II cautI0.n, mark your request to charge and your 

12· verdict form as a Court's exhibit. Thank you, 

13 MR. McCANTS: Note my objection. 

14. Thank you, Your Holior. 

IS 

16 

)7 

18 

19 

20 

21 

22 

THE COURT: Thank you, Hold on one 

second. One more time -- we need your name, 

and if you could spell your last nam~ for this 

court· reporter. I believe my previous court 

reporter qot everythinq, Stand riqht there. 

If you'il just ~pell it. 

MR. McC~NTS 1 Y.our Honor iI' iii John 

McCants. I'm here on behalf of National rire 

23 and Marine lnsurance Company. My last name is 

24 M-C-C-A-N-T-S. 

2S THE COURT: Thank you, Mr. McCants. 
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------------- -- -- --- - - - ----

MalkT. Tesehiaret al v. Fonwi~k Planlation LLC DI aI 528 
CuoN(J.08-CP·IO-0049 

2 

3 

PCllfillDuUmy'J\ial (JIM., 11.13,2011 
B~ Tbo HaDmlt Kritde L. H.maglon 

MR. MCCANTS: Thank you, Your Honor. 

THE COURT: Mr. Kirchner? 

MR. ANDERSON: Your Honor, I have 

4 one other matter. He are going to need to 

S make a proffer of testimony of our witness, 

6 Mr. Dawkins, and wondered when you wanted to 

7 do that. 

8 THE COURT: I'm trying to 

9 accommodate the jury's schedule, because one 

10 individual, who is our foreperson, that needs 

11 -to be out by 5:00 o'clock. So I'm try in9 __ 

12 we could, -- while they deliberate you could 

13 proffer Mr. Dawkins. That's my inclination. 

14 MR. KIRCHNER: Your Honor, I just 

~ want to ~ake it clear for the record th't What 

J6 I'm concerned with is the sequellce, in that 

17 the proffer has not bean mad,e prior to -- the 

J8 proffer iabeing made after the opportunity 

19 for him to testify. And I wanted to make SUte 

20 that thet~ was no waiver of any i8~ue 

21 concerning tMt. 

22 THE COURT: The record will be very 

23 clear as to what we're dOing, and I will allow 

24 him to be proffered. at an appropriate time if 

2S it does not delay the proceedings any further 
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Mark T. Teseniaret al v. Fenwick PJantelion LLC et al 
CoJNo. Q8.CP·JIJ.OO4S1 

PonIoaot1w)' Trill of May 11·13. 2011 
IItfoze '!be HODri!c JCJla1i" L HlnhIgloD 

529 

and that it will not i~dicate a waiver of any 

2 objections that you may have. Thank you, Mr. 

3 Anderson. 

4 MR. LUCEY: Your Honor, may I 

S approach and band you our jury charges? 

6 THE COURT: I have one question to 

7 you is as to Defendants' 17. That's the only 

8 qiJestion I have. 

9 MR. LUCEY: We've reviewed that and 

10 have no objection, Your Honor. 

Jl THE COURT: You have no objection 

U to iricluding Defendant's 17. Is that correct? 

13 

14 

MR. LUCEY: 

THE COURT: 

That's correct. 

Thank you. All the 

IS jurors are here. Are we ready to proceed? 

16 MR. MCCANTS: Your Honor, I just ·want 

17 to make sure what you're marking. Is it the 

18 document I sent your law clerk in the e-mail? 

19 THE COURT: The letter. It's a 

20 stack of papers. And, Mr. McCants, I will 

21 take that up. I.'m really trying to get this 

22 trial concluded to accommodate my jurors eo 

23 that we don' t have to -- that I don't have to 

24 sequester them. All ri9ht? Because they're 

2S getting a 11 ttle antsy. 
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) STATE OF SOV1H CAROLINA 

COUNTVOFCH~TON 
) IN THE COURT OF COMMON PLEAS 

Mark F. T~iar & Nan M. Teacniar, et II. " o Pfaintiff 

) 
) 
) CASE NO. 
) 08-CP·10-004!) 
) 

v. ) MOTION INfORMATION FOItM: . 
) AND COVER SHEIn' 

Feawiolc PJantaIiUil Tarragon, uc, Et AI. 
18I Defendant. 

~ Written IDDtion Iltach£d o Form MoIion-

) 
) 

Defatdmt'l AUoniey: 
,BarNo. 

AddJess: 

I JWeby move for In die altaCbed proposed order. 

Si 
03I08l2Oj I. . 

- Date Submitted 

~ PAID - AMOUNT: 25.GO o BXEMP1': 0 Rule to Show Cause In ChIld or 8pauMJ Support 
(check reason) DDomcatio Abuse or Abuao and Neglect -
- 0 IndJptt StIlUS 0 Slate Apncy Y.lndfgent Patty o Saually Violent Predator Act 0 Post.QmvictiOnRdief o MotiOn for Stay in Ban1auplcy o Motion for Publication 0 Motion fDilhccutlon (lWlo 69; SCRCP) o PropDlCd order IIIlI?mittcd at reqlielt oftbc cow1j Of, 

mfuaecs lOwritina &om motion made in open c:omt per judge's instructioos 
Name ofCourtRePortcr. 

Other: 
JUIJGE'SUCTION o Motion Pee to "be paUl upon filing of the altaahed 

oniu. J1JDGB 
o Other. 

CODE: tc: 
CLERK'S VEIlD'ICATION 

Date Filed: 
Collected by: 

o MOTION FEECOLLBC1'BD: ____ -. 
o coN'tESTBD -AMOUNT DUB: 

SCCAJ233 (112003) 
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STATS OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

Mark F. ToSen/ar & Nan M. Teseniar. on 
behalf of themselves sad others similarly 
!trusted. and Twelve Oaks At Fenwick 
PropertyOwnm Association. Inc .• (from 
December 16,200910 present), 

Plaintiffs, 

vs. 

Fenwick Plantation Tarragon, LLC, A South 
Carolina Limilcd Liability Company. fIkIa 
Fenwic:k .TIIJ'l'IlgOlJ Apartments, LLC. a South 
Carolina limited Liability CGmpany; Charleston 
Tarragon Manager. LLC. A Delawuc Umited 
Lillbiliry Company; Tarragon Development 
Corporation, A Nevada Coipuration; Summit 
Conlmc!ors, Inc.; FogiebcrQ Koch Areh1teots, 
.nc.; llcveloplllCII~ Compliance & Inspections. 
Inc.; H2L Consubing BngiileCr's;TYielvo Oaks al 

IN THE COURT OF COMMON PLEAS 
FOR THE NINTH JUDICIAL CJRCtJIT 
c'vn Action No.: 200B·CP·l0-GfJ49 

w c... ...... 
-< c:: !!:! 

pc -
1"1'1"' i! 
:::Oc... :v =-:. 

I C):P \D .,,:0 
n~ lb otn :x c;:-i 
:0:0 § 
.... ~ 

GJ --oJ 

_. _. _ .•. __ .y'G.IlWlcL!'roJte!.!L Owners AssocfitfOD. Ine .. 
(from August 8. 2006 to Decem'\irJ3. lOW,; '- .-- -" 
Professional Plastering It Stucco, Irw.: J~n 

• 

Companies. Inc:. d/b/a JoJinlon ROofing. Inc.: 
Los Campos; InC.i North Florida Framing, l'ne.; 
Best Masoruy & Tool. Supply, L.P., as successor 
in interest to BwtMasomy & 1'001 S1Ipply.lno., 
as Successor in Interest to Magna Wall. mc.j AU 
South VinyJ Products. . fnc.~ Marquez 
ConStruction. Inc.; J.T. Walker rndUstrles, Inc.; 
1.11'. ri1dWlhies dIbIa General Aluminum 
Cotporalion and Oeneral Alwnlnum COnipany 
ofTexas.LP IUld J.R. Hobbs Co. - Atbmta LLC 
flWa JRH Merger Co., Ltc; Jamie Hclman, 
indi~idually; ScOtt Pc:rsusOD, Individually; Chris 
Cohbs; indiVidlliilly;· Fedoml InSUrance 
Company. Maria Aria; Miquel Rosales; and 
APS Entetprise& Uolhnitcd.lnc.; 

Defendants. 

• 

~------.... ---~ --._-_._ .. 

P8812B 
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Profes5ionaI Plas~ng &: Stucco. Inc. 

Third.Party PJalnrut: 

VB. 

Luis Martf~ VillagOmez Painting, Inc.~ and 
D.M. Painting; 

Third·~ ~fendanls. 

REQUE$T FOR It SPECIAL VERDICT FORM ANDIOR GENERAL ~Icr FORM 
ACCOMPANIED BV WRI'ITEN INTERROGATORIES 

PURSUANT TO S.CJtCIV.P. 49 

Nillional Fire & Marine Insurance Company ("National. Fire"), by and through the 

undersigned counsel, dQes hmby request that the: Court provide a special verdict form to Ihejuty 

and/or a general verdict fonn accompanied by written Interi'ogator.les. National Fire issued an 

iJlSUJlUlcc policy with commercial general liability coverage to Professional Plastering &: Stucco, 

. ___ ., '" __ .lnc..,('~.0lDl11asterl~l"> for the period May 30, 20!)3 to May 30,2004. National Fire is -- ... _" - .. _- -.. -- -_ ... ------ ._ .... --.-.--._&_~- ... . -- ........ 
providing a def6.se co ProfeSsional Plastering by Jonathan 1. Anderson, Esq. of Anderson & 

ReynDlds. LLC pUmiant to the poJiey und a reservation of rights. ~atJonal Fire is an interested 

par1y in the civil aclion 88 ODe or more parties may seek Indemnity under lite pollc)' for any 

verdict. National Fire is infonned and believes that the policy does nOt cover certain alleged 

damages. In that regard, National Fire cites 10 the South Carolina Supreme Court decisions In 

Crossman Communities of North CatorIna, Inc. v. Harleysville Mutual Insurailce Company. S.C. 

Sup. Ct. Onier dated Jimuary 7. 2011 1'8.32 (Shearouse Adv.Sh. No. i){Petilion for Rehearing 

Pertding). Auto-OwnersInsurance Co.) Inc, v. NeWman, 38S S,c. 1'87,684 S,E.2d 541 (2009) 

aIH1 L.J. me. v; Bituminous Fire fWd Marine Insurance Company, 366 S.C. 117,621 S.£.2d 33 

(200S). 

-.. ..- -- - ._--- ..... :.. .... -.- . . __ •. .2.. .. _.. .... . ' ..... . 
~--.-""""'_ .. "- -....... -
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---------- ... ~-- .--~-----

To avoId palmlial p~udicc with the verdict, National Fire requesls that the Court 

submit a. special verdict fonn and/or general vmllet with special int~gatorics without 

reference 10 Nallonal Fire or insurance coverage. Sec Crocker v' Weatbqs. 240 S.C. 412, 126 

S.B.2d 335, 34().41 (1962)C'The long-established rule of our decisions is.that tho fact that a 

defendant Is protected from liability in an action for damascs by insurance shall not be made 

known Co fhe jury. The reason of the rule Is to. avoid prejudicc in the verdlcr, which might result 

from the jury'slcnowledgc thaI thD defendant will ~t have to pay it"). 

Natio!W Fire requests the Court submit appropriate fonns to the jury pursuant to 

S.C.R.Civ.P. 49 fur die jury to dlfl'enmliate damageS alleged to be caused by Professional 

Plastering. National Fir:e requeals that the Coun prepare these fomls at such time during Ule 

course of the trial as Is appropriate based upon the cvideme presente<l at trial. National Pire 

reserves all rishts 8S to the issues of defense· and/or indemnity . 

.. _-- ----------_0 ... . ..... - -----_ .. - .-- . 

Columbia. South Cilrolina 
March 8, ~011 

- . - . -;.. '.' 

• 
.. "' . .-.. 

J L. McCants. Esquire, 
ElliS, Lawhorne & Sims, P. .' 
1501 Main Street. FiftbFloor 
Posl OfTlC:c Box 228S 
Cotumbilt Soutb Carolina 29202 
(803)2'44190 

-..... -.. 

A'(TORNEVS FOR NATIONAL FIRE '" 
MARJNBINSURANCE COMPANY 

-~- . . -. .:.....;. -. .. .. --: . .:. .. -..... 
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STATB OF soum CAROLINA 

COUNTY OF CHARLBSTON 

MarkF. Tesesiar&NanM. Teseniar,on 
behalf oCthemselves and others similarly 
ai~, and Twelve Oab AI Fenwick 
Property OWIieraAssocfation, Inc., (fiOm 
December 16, 2009 to present), 

Plaintiffs, 

VB. 

Fenwick Plantation Tamgon. u..c. A South 
Carolina Limited liability Company, Wa 
Fenwick Tarragon APamnents, LLC, 8 South 
CaroIiDa Limited Liability Company; cbarleslllD 
Tarragon Manager, LLC, A Delaware Limited 
WjJity Campuy,. Tmagon DcVelopmeru 
CoJporation, A Nevada Corporation; SUlJimit 
ContrilcrmB, rm"j FogIeberg Koch AKhitcct!; 
.luc.; Development, OmtpHance ". 1n5pections. 
Jnc.; H2L Consulting Pngin~; Twelve Oaki at 
FmWick Property Ownem Association, me. 
-(finm,\usust-8.~2000 .to,.December-1 S~8)' ... 
ProfessiOmJ Plastering "Stucco, Inc.; Johnsen 
Companies. Inc. d/b/a JohnSon RoDfing, Inc.; . 
Loi CIIIIlpOB, Inc.; North Florida Framing, Inc.; 
Best Masomy" Tool Supply, LoP., 88 successor 
iii intemrt to Beat Muomy" TOol Supply, Inc., 
as SUCces&or in fntere&t to Map Wall, w.; All 
SOuth Vinyl Products, Inc;; Matqll= 
Construction, IDe.; J.T. Walk« industries, Inc.. 
1.T. IridustriCs dNa General Aluminum 
Cmporation and GeueraI Aluminum Company 
of Texas, LPandJ.R. Hl'Ibbs Co. - NJanta LLC 
ff'da iRH Merger Co., LlC; ~am.ieHehrian, 
lndividuaiIy; Scott Fergumn. individually. ami 
CObbs. iriiiMduaJlr, Fedcrai Ius\llBl1eO 
Company. Milia Arias; Mlquel Rosales; and 
APS Bnt.erprl.sea Unlimited. Inc., 

Defendants. 

IN THE COURT OF COMMON PLEAS 
FOR THE NlNTB JVDICIAL CIRCUIT 
ClvU Action No.:2008-CP.l0-0049 

CERTIFICATE OF SERVICE 
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'. 

PJvfess!onal PllISferins &. Stucco, Inc. 

Third.Party Plaintiff, 

VB. 

Luis M~ ViUagomez Painting, Inc.; and 
n.M. Painting; 

I. Susan BClUlCU. IlIl employee of the Jaw finn of Ellis. Lawhomo & Sims, P.A.. do 

hereby eerti~ that I served a copy or a Request for Special Verdict Form aDd/or Gene .... 

Verdict rona AfcompaDled by Written loterrogatorles Punaaut to S.C.R.Civ.P. 4' upon 

the below-referenced counseJ of record this Ihc gl1i day of Ma.n:b 2011 by depositing a copy of 

tho same in tho US Mai~poslagO prepaid and addmsed as follows: 

Phlilip W. Sep, Jr., Bsquire 
Scgui Law Finn. PC 
864 Lowcowrtry Blvd., Suite A 
Mi. Pleaaant, South Carolina 29464 .. . ---_._ .. -....... - . 
Jwc A. Kirolmcr, Hsquire 
TJUlllDOlld KircllnerTimbcs & Yelverton. PA 
15-MicIdloAtJanlic Wbarf;Suite 101 
Charleskm. Suutb Carolina 29401 

Michael B. T. Wilkes, Esquire 
Sen S. Cheek, BsquiN 
LauraIoltn&on EvlIllSj Esquire 
WiIkcaBGWer8,PA . 
127 JlIInbar Street, Suite 200 
Spartuiburg, South Carow 29306 

lonathanl. Andemon, Esquire 
An~ &&ynolds, u.c 
37 ~ Broad serm 
Charleston. South CaroUna 29401 

Everett A. Kendall, H. &quire 
Christy a Mahon. Esquire 
Sweeny, Wingate a: Banow, PA 

John·T. Chakeris, &quire 
The Chakeris Law Pinn 
Post Office JlOJt 397 
ClJarfelfon, South Carolina 29402 
-'~--.' ---- .... ;. .. 

W. Jcffi:rBon Leath. Ir., BsquiR 
Leath, Bouch &; Seekings, LLC . 
PGStOffice Box 59 . 
Charlesto~, South Carolina 29402 

Randall C .. Stonay. Jr., Bsqulre 
BarbnJ. Wagner,Bsquire 
BamweUWhaley PaIIttson & Helms, u.c 
885 TsJaud rarkDriv~ 
Post Office Dnwer H . 
Charleston, SOUth Carolina 29492 

awles O. Blackburn, Bsquii-e 
MliIplly & GrantJarui.PA . 
Post Of6~ BoX Ci648 
Columbia, SOuth Carolioa29UO 

R. Biyin Barnes, BIIIltilre 
I. Gcofhy Osborn. Jr., Esquire 
Rosa Townsend" Th~.PC 
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Post Ofl'u:e Box 12129 
Columbia. Solilh Carolina 29211 . 

Timothy A Domin, Esquire 
Clawson & Slaubes, LLC 
126 Seven Fanna Drive, Suite 200 
Charleston, South Carolina 29492 

ROy P. Maybank, Esquire 
JasOD A.DaJjle.Esquire 
Maybank Law rum, LLC 
Post Off"ICOBox 12579 
CharlestOn, SOIitb Carolina 29422 

Robert D. WiIIz, Esquire 
Keaveny Law Finn. LLC 
44S Folly Road 
Charlesron, South Carolina 294i2 

Wl1liam A Sc01t, &quire 
PedeJson & Scott. PC 
775 St. Andrews BJvd. 
Charleston, Soulb Carolina 29407 

Post Office Box 100200 
Columbia, South Carolina 29202·3200 

David S. CGbb, Esquire 
Turner Padget Graham & Lariey. PA 
Post Office Box 22129 
Charleston, South Carolina 29413 

Christopher M Adams. Esquire 
Charles L Appleby, IV, Bsquire 
Collins lit LKy 
PostOJllceBox 12487 
COlumbia, soUth Carolina 2920 I 

M. Brittain Travis, &qui~ 
YoUIig Clement Rivers, UP 
PostOffice Box 993 
Clarlealon, Sonth Carolina 29402-0993 

lustin O. Lucey. Esquire 
Post Office Box 806 
Mt. Pleasant, South Carolina 2946S 

---~~ 

SUsan Benrictt 
Paratepl to lohn L McCants 
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ELLIS = LAWHORNE 
.JOJIJI L.1IfcCAImJ 
Pine. DIll (101) JIJ.4"" 

J"-;'~ 

Tho Honorable Sullo 1. Annsbong 
CharfeslOl1 County Clerk of Court 
IOOBroad~Suile 106 
Charleston, SC 29401·22S8 

March 8,2011 

HE: Mark F. Teseniar and Nan M. Tescniar, III aJ. vs. Fenwick Plantation Tairagon, 
LLC. eI a1. ~ • 
CiviJAccion No.: 2008-CP.10-0049 
BL&S FHa No.: 002090·58983 

Dear Ms. AmutOnll: 

&closed herein for filing p1eBlc find an original and one copy DC a Request for Spedal 
Verdict Form aud/or General Verdict Form Aecompaaied by WriHen IDtertogitorlea 
PonulDtto s.c.acw~p. 49 in connection with tho abow.n:feratced matter. Piease file the 
original aJld nllum a c1ocJred·in copy of same to my office using the enclosed self.addRsaed, 

..posfagO:Paid enyeloJte. 

By copy ofthia Jetter to counsel of 1W)rdand attached Certificate of Service. I am 
hereby serving cadi Wilh a copy of ume. . 

Thauk you (or your assistance in .this maHer and shoUld you otherwise haVe any 
questions or comments, please do nothesitate m contaotme. 

With wann personal regards, I am 

JLM/sb 

Bnoloaure(s) 

co: (wI encl.) 
Phillip W. Segui. Jr., Esquire 

ElII8.l.a'M1ome " SIms. PA. AItomeya at taw 

1501 MaIn SlrB8I, 6Ih Floor "" PO Bo.c 2285 E2 Columbia, 80uIh Caro&la 29202 c:t IKO 2S4 41911 .,. BOa 77Ei 4749 Fax '" eI8Ia'llltcme.com 

•• P772 3' 
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The _Honorable Julie J. Annstrong 
Pago2 
March 8,2011 

JoJm T. Cbakeri" Esquire 
iesse A. Kirchner, Esquire 
W.lciferson Leath, Jr., Esquirv 
MichaelB. T. Wilkes, Esquire 
i!lIen S. ~ &quire 
LaDlllohnson Evans, Esquire 
RinclaJl C. 8toney.lt., Esquirc 
BBIbam.1. Wagnir. &quito 
louathan 1. Anderson, Bsquirc 
Charles O. BIackbum,Esqliire 
Bve~ A.KeGdaD, 11, Esquire 
Christy B. Mabon; Esquire 
R.Bly.mBames. &quire 
1. aeafmly Osborn, It., Bsquire 
Timothy A. DoDlin, Baquire 
DavId S. Cobb, Esquire 
Roy P. Maybw. &quint 
lason A. Daigle, Esquire 
Chlisropher M. AdaiDs, EsqDi~ 
Charles L. Appleby. IV, Esquiro 
Robert D. Wall7. Bsqujre 
M. BriUain Travia, BsqUire 
W'dliam A. Scoct, BsquiIe 
1u8fiii o:-t:iicey, BSqIiin, 

."!I~ •• 

--------

a 
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STATE OF SOUTH CAROLINA 

COUN'I'V OF CHARLESTON 

MlItF. Teaenfar8t.NanM. TCseruIll";on 
behalfofthemselves II1ld olhm similarly 
situated, and Twe1voQiki At PenwiCk 
PNpcrtyOwneJSAaociaiim, 1nG., (/tom 
December 16, 2009 to pmcat), 

PIalnti1&, 

VI. 

FertVt'fuk Pf~on TIIn&on. LLC. A SDlIth 
Carolina Limftcd Uabillty Company. fJk{a 
F~ Tampn ~ts. LLC. a SoWh 
Carolina Umited LIa1riJily O>mpany, CIwtestDn· 
Tamp ~, u.c. ADelawara Limited 
Liability Company, TIin'agmJ I>cvclopmst 
CcnpomioD. A Nevada Corporation; Summit 
ConIJ1cI«a, Im:.: FogJcberg fCDdI An:hi_ 
Jne.;.Developmmt, CumplianOG '" InIpect!om. 
lDo.; H2L Consultins Engfnem; 'l'welw Oab II 
Pcmk Property Owners Aasoci~ !no. 
(fioIJrn Augu&t S. 2006.10 December IS, 2008); 
ProfaUll ~ &: SCucco.InD.. 101ma0D 
tompaIios, ~ dIbIa Iolmscm RoOfhi& Jiie.; 
Los CaafDlJ, Inc.; NOrth PkIrida Fnmin& ioo.; 
Belt MISOlU')'~TOC)I SUpply, LP., as aJCCeIIOl 
iIi·inhnIt to BeSt MasoniY & Tool Supply,lric., 
as ~ in IDtmslto Map WaU,lric.:A11 
Soutb Vinyl ProcJuc:rs, Inc.. Marquez 
CDmtrticIion; 1De.:J. T. Walker IiIda.istric8, Inc.; 
I.T. ~dJbIa· GtDni Alumimun 
Corpcmiion and Geaeral Alunilrium ~ 
otTexaJi LP iDcIl.R. Hobba Co. - AtlanIaU£ 
f/WaJRH MCcp- CO .. LLC;· lamiel .Hebmm, 
iDdiWJualIy; Soo1t Fapson. fndiv,idually. Quia 
CaIIbs. iDdMdually; Federal InsunIiIc:e 
Company. Maria Ari8r, MiqUel Rosales; aDd 
APS ~n. Un1imikicJ, mo.i 

Def!lndants. 

IN THE COURT OF COMMON PLEAs 
lOR THE NINJ'H JUDrcw. ClRClJIT 
eVIl ACtlOD No.: 20IJi.CP.lo.0049 

Page 29 
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Pro~ Pllstering clStucco, Inc. 

Third·Party Plalntiff. 

Lufa MsztiMZ, VilJa&ome2 Painting, Inc.; SlId 
D.M. Painting: 

Memol'lDdllQ SubmJUed by NatioDal Fire & Marine IDlUran~ CompllIIY 

National Fire & Marine Jnsurance Company CNationai Fire"), by and through tho 

iJndedigned counsel. hereby BUbmits this memorandum in regards to ·111 Request Cor a Special 

Vadiot FOnD andfOl. General Verdict Fonn Aceompanicd. by Written IotmogatorieaPursUlJit to 

S.c.R.Civ'p.49. 

National Fire issued an illSlUBlH:e policy with commercial general liability covOI8ge to 

. Defa1dan1 Professional JlJastering & Sl~, Inc. ("Professional Pfastering") effective f'or the 

period May 30,.2003 to May 30.2004 (!he "Poliut1. NatiOnal Fire is ProViding a defeu. to 

ProfelBionai Plastering by JonathaD 1. Anderson. Esq. of Anderson &. Reynolds, LLC. pursuant 

to tho Potiey and a rosorvalion ofJiaht& 10. chaUenge any obliaationsfbr a defonse and indemnity. 

In addJlioo. Audubon lJlsunm(:e CoInpNIy. a subsidiaJ)' of Chartis· U.S., Inc., is providing a 

dof'edafo Professional Plliatering and re~ed BverettA. KeJidaIl,Bsq. and ChriSty Mahon, Baq. 

of Sweeny Wingate & 8SJIDW. PA. to defend ProteasiOilllI PI.Cering. 

Tho aub.lec:t civi1 action is a buJldinS eonslnlctioll derect one and CODGems a 

condominium commUnity located in Charleston. S.C. known as Twelvo Oab at PinWick 

Plantatioll ("Twelvo Oaks"). Tho buildlllgs in Twelve Oaks consist of ten (10) residential 

lnIildings. II. pool house and a Jeaslng center. Summil Contractom Gmup, hw. ~ lito 8mera1 

2 

" 'i'" . . I , '-. •. 
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conlraotor tbr lhe c:onskuclion of the buildings and condructed tho buildings in the early 2000s 

fOr Defendant Fenwick Plantation TU1'I1gOD, lLC, or other Tmagon entity. to be a 216 unit 

apartment complex. 

Summit Contractors IIJld Professional Plastering oxecuted B Sabcontmct Apement dated 

March 14, 2002, for Professional Plastering to ,mOim tho "stucco" scope . of work (or the 

«mStruction of tho buildings. PlaintiffS allege t~t PIOfr..sslonal Plastering subcontracted )'lith 

Maria Arias, Miqud Roaalcs and APS EntetprisC$ Unlimited. me .• to perfDrm the stuc:to scope 

ofwOJk. (Fifth Amended Complaint' 14. 15). The City of Cbarleaton issued a CertifiCate of 

OccupallCy dated December 17, 2C02 Cor the buifdings. TJte Twelve Oaks community Was 

converted 10 a condominium rcgimct in 2006 • 

. Plaht.ti,fra Commenced the civil aotIon on or about lanuary 4. 2008 CODiplaining about the 

construction oltho buildings and water jnb:Usion damagea (See e.g.. Fifth Amended Complaint, 

42). Plliintifill aUegoa, follows: 

'Ibe design and consIIUotioo detecrts ba~ Rsu1ted in repeated water inlrusion 
into thCraideill:eS» failure o(the c:cmponents oftbe exteriOr envelope; failW'U of 
tile ~ sY*m(s), and other consequmtial c{amligel to the common 
e!emC!Dla of thO AssOciation and to Ihc in1erior of the Units. Upon infQriliatiOll 
and belie( these adverse events have occuiml cacb end every year sinCe 
camtnlctiOUj and cOnstitUte 'oownencea' and 'property. damage' and 
wmpensalJIe damages IIDderstandanl andfor typical gaunl liability and/or 
completed operations insurarice'policics maintained by the defendants herein, 
1iirtMr the ncsligencc of each delCndant has multed ill damage to the work of 
th~olhers. . 

(Fifth Amended Complaint' 42). 

As to PmfeSsiOnal PIastcring,Plaintifl'8 allege, "{ilta su1H:ontract W8I to conoctly inatall 

the stucco cxteriorawith the proper details and c:OinpOnen1i 11.0 88 to p~eDt water intrusion illlo 

the bwldings in accordance with the building code ~ents." (Fifth Amended cOmplaint, 

3 

.' . 
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8). Further, "[t]heso 8ubcontnctara were to cortecdy install the BtUcco exteriors with the proper 

details and components so u to prevent water intrwden into the buildings in acc:ordance with 

building code roquimncnts." (Fifth Amended Complaint 1 33). Plaintiffs allege 8S follows: 

In vioJitlon of ill contractual and common taw dirties, Defendants Professional 
PlaslcriDg, Maria ~ MiqueJ Rosales. and APS Bnterprises Unlimited. Inc. 
did DOl iilatall the stucco and components in a compe1enl and WOJkm.aiJJike 
fashion and in conformity 10 the mquiremenl9 of the building code:, but rather 
coJllll1lCted the oxterior building envelope of the bUirdings at Fenwick in a 
dofeclive condilion causing or contributing to Ihlllcaki mtotho buildings BDd in a 
lD8IIJlerwhich will require si8JJifi~t tepairio Older to maintain a waterresistant 
or water management exterior as required by code and by goOd building practices. 

(PifthAmendcd Complaint 'I 34). 

ldstIIanee covmage for tbe damagea alleged by Plaintiff's are Dot deteiiDiited in this civil 

J • action. To tJta extent thoro js a verdict against ProfeSsional Plastering. National Fire bas Weaved 

the right to bavc a C01II1 determine issueliregan:ling coverage or indemnity under the Policy. The 

Pl'CICHlt Civil action should OIhetwise be free of the mention of iilswanco. Sec Crocker Y& 

, 

·1 

Weatheg, 240 S.c. 412, 126 S.B.2d 335, 340-41 (1962)("Tbe long-establiahed rure or our 

decisions is thal the faCt that a do&ndant is profectecUiom IiabJlity in an aclion for damages by 

iusumnce aha)) ROt be made known 10 thejury. The R8S0D ollM rule is to avoid prejudil:Cin the 

verdict. which mighl mull 6-om the jury's knowledge WI the defendant will not have 10 pay it',. 

InBliranco COVersgcl fur 8 wJUitnlctlon defect, buildingeJlveIopu, water intrusion claim in 

. South Carolina i. addxessecl in Auto-Owners lnaunmcc Co .. Inc. V, Newman. 385 S.C. 187, 684 

S.B.2d 541 (2009)(''Ncwman") and Crognm Communjtiea of North Cuollna. Inc'..l'... 

Harl_le Mutual Imuraw:e Company. S.C. Sup. Ct. Order dated II11lIW)' 7, 2011 pg. 32 

(ShearoUie Adv.Sh. No. l)(Petilion for Rehearing Grantccl)("Cmssman,,). 

The facts 1n Newmm involved a (lOustniction defect claim arising out of the construction 

4 
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of I singlo family houso. The homeowner and homebuilder submitted the claim to blndill& 

arbitration; and Auto Owners lnSllfwe Company provided defense counsel to the bUilder 

puauPltlO l1li iJlS1.llllll(:O policy with commercia! gmcraJ liability coverage. The atbitratar 

award~ damagea to the holiteowner btaed on a conlraCtOr's itemized cost Of'npair ptOpOsaJ thal 

included an Clflinate for tbccost to remove and rcpl&ce the stucco ~dina. and included an 

Bllowanco to repair Illy watec·cIama,ged sheathing and fiaming that may be foundon.ce the stucco 

was removed fiom the house. 

After Ifle arlritrator Issued the award, Auto-owneis filed a declaratoly judgment civll 

action. The in of coverage Rlated 10 the damages for the removal and replscenlent of the 

&tw:co 1)'Item mullhe 8llowance for water damaged aheathing and/or Darning. Tho tria) COUrt 

ruled irafiwr oCtile hwncowner boldingthatthe policy rovered the damages for the removal and 

replaccmem orlbo stucco and the allowance. 

011 appeal, the South Carolina Supmne Coun afIlnned tho mal court and issued a 

deciaion holding tbal the COL pOlicy covered the dams .. for the romovaYreplaccmeut of the 

stucco and !he allowance. Auto-Ownm pelllioned for a rehearing, wili~ tho Supl'emc Coiut 

granted to Auto-Owncra. The Supreme Co~reheard 8lglIJDalts and issued a slIIlOnci decialon, 

which xcpiued the Jim ~. Sec Newman. 684 S.I!.24S4l. In Nmil!P- thesupmne Court field 

that then was an 0CCII1'rCJlCe of property damago, i.e., ~Ity conatructlOD, prri'Omied by a 

subi:ontractor to IhebuUder (inaURd),lhat raultod in pbyaicany damaged shoalhiDg and .framing 

(plqserty cSamap). The Co~ allo held that the COL policy ~ COYer !he daneges Cor'th, 

removal andreP1acemont of tho stuCco and relied OD Blu:lualonN: 

5 
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. C. Damagu.watded for replaetllllllt orCbe defectlveltacco 

. AulO-Ownm finally up lhat own if an ''ocCW'rCMC'' WImUlIs recovery for the 
H'D1JICOwncr'. property damage, the trial court CITed in cfetamininglhat tho COL polloy 
covered the arbibtonitemim! .Jlowanco for replacing and JqJlIiring the defective 
atuc:co mlCu anincldtntal cOif to repairing the damage 10 other piapert)'. Wo agree. 

A1thousb the .ubeOnlractoi' exception prqerm &lCJm1gc for property dlmqe thaI 
would othriise be excluded IS "your work,1t anoihcr polioy mlusioo bars oovmae for 
damage to the detective. workmanship il&clt: SpoaificalIy, Ib policy exclusIon provides 
thatthc iDJIIlIIIIGC: don not cover damages "olliaicd for any loB, COIl OJcxpensl ... fi!r . 
IfIc .r. R'placC:aa~ acljusimcat, removal or disposal of n. 'Your ptOduet'; ... 'Your 
work'; or •• 'Impiired ~'; jf 8DCh product, WIde CII' pmperty is withdrawn ... tom 
UK ... ' because of I !mown III' 8IISpCIIkd defect, deficieooy, fnadcqulOy or dangerous 
condition In it." 'J'beH terms wimbisuoua1y prohibit recovery fer the ~l of RtIlIJ'Iing 
aiJd ~11C1ns the dcl'ectivc stucco~ \Vhen Ihe replllCenlCl\l of the defClitive work may 
bcfllcldcnfaf to the repair of property damage co'ICIed by tho poIiay-and !eM It OJIO of 
the bUei for this Onufa 801mowlcdgmen,t dill a cJaIrn aolely for economic loms 
resulliDg fi'om faully wurkrnansbip is part of In iJuuIeIfI cootnl:luaJ IfabUlb' widell a 
COL poIioy fi not intended to.~. Sec Ad 366 S.C. It 122. 621 S.E.2d at 35. 
Acemdingly, Wt hold that aD)' amount in tba IlbiImtor's allowance alkltted to lite 
remDwl and replacement oflho defeCtivo shlQco is not ~ Under the CGL policy. 

Newman. 385 S.C. 187, 197-98, 684 S.E.2d 541,546. 

In the present civil action, Plaintiffs bave submitled a PreUminary Repair Estimate 

PrqJared hy ProCon & Associales, Inc. !moDi other tbinga, tho eatimale includes separato JW: 

item c:osta to remove and replace dw stucco B)'lltem, Profmionil Plllltering's worlc, and to repair 

water damaged or deteriorated building material •• At r&1I appro.Prlrie time, and if applicable, 

NatiODd FiR bllticmtbat thil40cumcnt may be sutliuent to distinguish the different types of 

damages rolallve to insurance coverage. Ho\vover. a/~gh the Supteme Court ruled uUt 
uxcfusIon N excluded coverage for the removal JUJd rcplacemmt.of tho stucco, thll Su~ 

Court required Auto-Ownen 10 pay the cutUv judgmeat (remC)V81 and replacemant inOlUded).· 

The Supreme Court stated tho Collowkig: 

NOVCIthclcas, it iii not possible. &om. tbe RlCOl'd beCam the COUlt to dctmnme what 
pOltiem oCthe mbilntor'sltenikcd list of dai1IIgeamlY ba attributablc:to lhoicmoYa1 and 
~t olthe def'eclive stUeco; ind It fs not the purpose oClhiidec1antOl'y judgment 
actian to relitigatc !he il8llCl 01 dWaps. Auto.()vmers had lin opp,ortunity to raise tbiJ 

6 
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matter wftm Ilia Issue of damage a was Iiliptcd before lbe arbitrator, who issued a final, 
binding award O? the merib!. 5 (Cilation Omitted) 

CONCLUSlON 

For tho foresoins reasons, we affirm the rriall.'OWt's decision finding that Ihe COL policy 
iwed by Auto-O~ to Trinity covers the damage a~ by tho arbitrator 10 the 
HOlJlCOWller. Although we rmne the trial court's decision to the extent tllat it onfcts 
mom)' IDldct the policy Cor the mnoval and replacemcntoftbe defectiVe ~ tlJerc 
is no mdcnco·fn the record Indioating which dimagos may lie alln'butcd to rho removal 
and replacement oflhi: detective stucCD. 

FootnOte 5 r&ds II follows; 

Auto.Owucrs represented Trinity in binding Ilbitralion. made mandatmy by the tcimS of 
the WUfBIIQe coll!rBCI. Auto-Owneri did so with a raemt~on ofrighis and an 
understmdill8 that the coverage iasue would be resaved fur judicial consideration In a 
separate p:occedini. What tho ubilrator detmniMd damagea.AutooOwners dJd not seck 
revitiVor or othcIwise contest tile damages awanS. 

N6wman. 38S S.C; J87, 198, 684 8.R2d 541, 547. 

'. Acconfingly.Nationai Pire is bet'ora this court seeking the requested relief herein. 

In Crossman. Cronman Communiru,a of N.C. constructed five condominium projects. 

Like the homeowners. in tho present civil action, the bomeoWl'lenl filed sult against Crossman 

Comnllmities of N.C. after discovering COnstructiO.R defecCs·and water damages with to the 

buildhigs. The homcownersallepd CroSlDlan CommunitillS oiN.C. dcfectiveJycoitstrUcted the 

buildinp:, and 88 a rcauh, tlte buildings axpcrienced substantial deCay and. deterioration. The 

parties stipulated that the propaty damage resulteil from w81er mtnisiOn, that the ~ was 

progressive in nature, and the damage! caused by the negllgent constniotian of &UbcontrBc~. 

"The trial court ruled thme was pRlpertydamage 'that resulted fiom,.~d was in addition to, th~ 

subcontractors' work itaeJ~'arid thus. 'the PfOperty damage was caused by 8D oc:cwrenco'. n rt. at 

34. The Supmne Court ~vmed Iho trial c:oUIt. The SllpzmC Court in CrossmyalSo OVChlIled 

Newman. However, parties in Cmssmm rued Petitions Cor Rehearing before the Supreinc Court. 

7 
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The Supreme Court 8J8!l1ed the Petitions and scheduled oral argument for May 23, 2011. 

AooordJnaIy, Crossman may nol be a final decision as of th~ trial oCthe p"sent civilacrion. 

The Supreme Court in Crossman lltated, "{t)hos, the issUe we musl re.solVII ill: 'When 

1iulty WOtkmanship dIrectly c:ausca &rther damage to mn-defcetivo components of an insUl'e4's 

PlOjeet, doe& Ibis necessarily cimalitu10 an ocwrrence?" M.: at 46. Th~ SUpmne Court held, 

"Ctlbo IIltlUal and expected c:Dnuquence of negJigcntly initalling siding to thes~ condoDliniLIIQs 

'is waler fnbusion and damage 10 the intmor of tile uDits. 1berois no Coduity clement present 

under tho factual scenario." Id. .st 47. The SUptelllO Court slated, ,,[wJe hold that fliulty 

wodmanahip can cause an occurrence." I!I. at 46. How4mt, 1f]aulty workmansblp is not an 

'oceurenco',"ld. at 46. 

TIle Supreme Court stat~ "(wJe hold that where tho damage to theinaured'a property 18 

no moto !ban the nataral and probable ~ of faulty worJonwhip such that rha two 

c:annot be dislinguilhcd, Ibis does not ~litule an occummgc, ..... II!,. It 47. ''To provide 

covengo under these circumsta.am woilld Irinsform tho COL polioy into a perf'OlI\Wice 

bond ... " Id. at 49. "Rather, the damage was s dIrca _I! and Iha naluml and ~ected 

consequeIlco 01 faulty workmanship; ~y worfcmanship did not Clilio an Occunmce resulting 

In danIig8," II!. at 49,50. 

The Supmne Coortaddressed the exception to Blcluafon L byalaJms. "tho aubcontrac:tor 

exception ia relevant Oo1y If~ ia a rIDding of initial Coverage. That iii 8!l)' property dllllBge 

forWbioh BD iDl1ll1ld •• cowrago must haw Iiem c:aused by anoccunencebe1'oro tho POlioyh 

triggeml. n rd. Ilt'il. The SupranD Court abo addressed Newman urollowa: 

...... "'".-

Th{e] findiDg or III 'acaureaDe' witbout.resant to Ib Comdw CixnporJent of an 'accrident' 
'HII ortOr.-It.It44. '1fmmID raawtbC pcdlcite ~ u.doea the CaaO IIcbe 
us. We ovcrruJo Nmmm to tha Qtalt it permitted covcngc ror fluJty worlcmilWripthat 
~tJy cau.se& fIutIIcr dlUl'llgc to pnlpCJty i~ the ··aUincO oran 'occuntllCe' willi itt 

8 
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fortuity undCipilll1mgs!l11, aE 49. The Supreme CoIrrt ataled, n{f}or faulty workmanship 
to 8M OK to potential cvma~ die faulty workmanship mut result in an occurrente, 
that ",In unintcadcd, IIDfoJeseen, thrtuitout, or iI\lwiouaovcm." M. at 49. The Suprema 
COurt alaled, U[d}amagc thai do~ not arisD fi'orit a fortuitous cwnt Is not an oecum::ace. 
Damap to the i~ project Ilmt an: the natural and probable oonscquencea of flally 
wortnimshipdo notCUlstitu!e an 'ocoumnc:c'." 

Id. at 49. 

Under the present ciIJ;umstancss, to avoid potential prejudice with the verdict, National 

}rife requll8ll that the c:outt submit a special verdkt fonn and/or general verdict with special 

intemJlj8£orill8 and do so wilhout refemice to io8Ul'8llCe. See Cmclcer y. Weathers. 126 S.B.2d 

335. 

NB'ional.Pi", believes that any special interrogatories must be based on tho· evidence 

pmented at trlal. Aceotdillgly. it· is premature to commit to specific inten'Ogatoriea. However. 

to proYida an example of the kinds of inteaoptoricr thai may be applicable, National Fi.nI 

submits the aUacbed intmogatorlea: lind req~ts tbat the Court amend or modify these forms at 

sUCh time duriug the COUlB8 of the mal as is appropria!e based upon the evidence admitted at 

trial. NationBJ ~ resenres all rights as 10 the issues ot dofllllSU and/or indemnity. 

Columbia, South Cilrolina 
April 29. 201 i 

9 

~tt-JOLMiClDi8JBlCl r 
Bllis. Lawhorne & $ims, P.A. 
I 501.Main Street, FiflhPloor 
Post Ofliee Box 2285 
Columbia, SOulb Caro1iDa29202 
(~) 15404190 
A'i'ToRNEY FOR NATIONAL FIRE & 
MARINE 1N8tJRANCE COMPANY 

'. 
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. '~ 

STATB OF SOUl'H CAROLINA 

COUNTY OFCHARLBSTON 

MarkF. T_ar& Hili M Teac:niar~ on 
bdlaJrof1hlmlolves and 0theIs similarly 
situ~1IIId Twoivc Oaks AI PrnwicJc: 
Pnipertf Owners Aaaolliation, Ifte.., (&Oin 
Doctmber 16, 2009 to prcaCDt). 

p,a/atifn, 

Del'mdantr. 

...... -:-. 

1 

IN TIlE COURT OF COMMON PLEAS 
FOR THE NINTH JUDICIALCIRcmT 
CMI Act/an No.: Zooa.CP-JIJ.4J049 
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PlufessionaJ Plastering & S1ucco,mc. 

Thinl-Party Plaintiff, 

'Ill. 

Luis Ma1ti~ Villagomez Painting, Inc.; and 
D.M. Painting; 

ThinI·~ Defendants. 

EXAMPLES OF WRITl'EN INTERR9GATORIES 

I. Do )'011 find that DGfendant Professional Plastering &Stw:co, Inc.'s ("PrOfeSsional 
Plaslerin&'? inslallation of the slueco Bystem or ils scope of work proximatcJy caused any 
physit:ai injury to tangible property o~er than ProfcBliomiPlaslcring" work? 

2. If you answer ''yes'' to Interrogatory 1#1, please list or identify in the b~OW8pace 
Ihephysically injuredtangjbJe property other than Professional Plastering's work; and, if you 
IIISwer llyes- to.lnten'osatorY f# 1, atatotha doUar amount of damages that you award fot the 
physically iqjured taDgible property other than Professional PlastcriDg'& wort. To answer this 
in_gatory, )1JU may lise the property descriptions used in the ProCon & Associates. Inc.'s 
PreJimiIllI)' Repair Estimate. 

DolJar Amount: ___ ~ 

3. Do yOuJind tbaf Defendant Prof_naI PlateJ'ing'a Installation of tho stucco 
system or its 8COp' ofwork'prOltin'late1y caused.any damages that are the costs 10 repair sndIor 
rep(aco PtoCeuioMl Pluteriilg'a work? 

4. If yOu answenxl "yea" to ln1erro~ 3, stale tho 40llar amoWlt of damaps thai 
you award for tho repair and/or replacement ofProfeaaionaI PIBSttring'a worle. 

2 

-
".- .. 

..... :..". .- --"-.... .... - ":.-.- "--

- - -.-~-;:--- - .' ----- -- -~--~ . -, :'-" -- . .' .-~-:. ~. , 
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~Ult Amount: ___ _ 

5. Do )'Ou find Illat P1aintifJi havo mot their burden of proof as to loss of USe 
damages? If you lDBWor )'CS. please identify Ihe dollar amowt that is part of )'Our overall verdict 
against PmisaiOll11 PJIISlering !hat repl'e&enIlIDSII of use damages. . 

Yes_ Dollar Arnounl: ____ __ 

(Foreman) 

3 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM CHARLESTON CoUNty 
Court of Common Pleas 

Kristj Lea.Hanington Circuit Court Judge 

Case No. 2008·CP·IO"()()49 

Mark F. Teseniar & Nan M. Teseniar, on behalf of themselves and others silllilarly 
situated. and Twelve Oaks At Fenwick Property Owners Association, Inc., (from 
December 16,2008 to present) ......................... ; .............................. PlaintiffsIRespondents, 

v. 

Professional Plastering & Stucco, Inc., Defend~t. 

·and· 

National Fire &. Marine Insurance Company. Inc ................... ; ............................ AppeIIant. 

CERTIFICATE OF SERVICE 

I certify that I have seNeda copy of the Petition for Rehearing andS\lggestion for 
Rehearing En Bane on PI~intiffsIReSpondents and other counsel of r~d by depositing a 
copy of same in the United States Mail. postag~ prepaid,.on April_-_w', 2012, addressed 
to the followingattomeys ofrecord: 

Phillip W. Segui. Jr., Esquire 
Segui Law Finn, pC 
864 Lowcountty Blvd .• Suite A 
Mt. Pleasant, South Carolina 29464 

John T. Chakeris, Esquire 
The Chakeris Law Finn 
Post Office Box 397 

. CharlestoD, South Carolina 29402 
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Jesse A. Kirchner, Esquire 
Thunnond Kirchner Tirnbes & Yelverton, PA 
15 Middle Atlantic Wharf, Suite 10 1 
Charleston, South Carolina 29401 

W. Jefferson Leath, Jr., Esquire 
Leath, Bouch & Seekings, LLC 
Post Office Box 59 
Charleston, South Carolina 29402 

Justin O. Lucey, Esquire 
Post office Box 806 
Mt. Pleasant, South Carolina 29465 

Everett A. Kendall, II, Esquire 
Christy E. Mahon, Esquire 
Sweeny, Wingate & Barrow, PA 
Post Office Box 12129 
Columbia, South Carolina 29211 

Jonathan J. Anderson, Esquire 
Anderson &. Reynolds, LLC 
37 ~ Broad Street 
Charleston, South Carolina 29401 

APrilk 2012. 

Jo L. McCants; Esq ire 
Ellis, Lawhorne & Sims,' PA 
1501 Main Street, Fifth Floor 
Post Office Box 2285 
Columbia, South Carolina 29201 
(803) 254-4190 

. Attorney for Appellant 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

The Honorable Kristi Lea Hanington, Circuit Court Judge 

Case No. 2008-CP-IO-0049 

Mark F. Teseniar & Nan M. Teseniar, on behalfofthem.selves and others similarly 
situated, and Twelve Oaks At Fenwick Property Owners Association, Inc., 
(from December 16,2008 to present) ................................................................... Respondents, 

v. 

Professional Plastering & -Stucco, Inc., Defendant. 

-and-

National Fire & Marine Insurance Company, Inc ............... , ... , ....... , ...................... Appellant. 

RESPONDENTS' REPLY T.O APPELLANT'S PETITION FOR REHEARING AND 
SUGGESTION FOR REHEARING EN BANe 

The above-named Respondents hereby' request that this Ho~orable Co1J!t deny the 

Petition for Rehearing and Suggestion for Rehearing En Bane of the Order of the Honorable 

John C. Few dismissing the appeal filed by Appellant, National Fire & Marine Insurance 

Company, me. ("Appellant"). 

BACKGROUND 

The factual setting and procedural posture of the matter on appeal are crucial. Appellant 

is not a party to the lawsuit captioned above. Instead, Appellant is an insurer that provided a 

defense to Professionhl Plastering & Stucco, Inc. C"PPS") in the lawsuit under a reservation of 
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rights. Appellant never moved to intervene in the action, never made a fonnal appearance in the 

action, and, in keeping with the foregoing, never sUbjected itself to the jurisdiction of the circuit 

court. Appellant's only involvement in the week-long jmy trial was to requestl that the circuit 

court submit special interrogatories to the jury.2 Notably; neither Respondents nor PPS, the only 

parties actually participating in the trial, endorsed Appellant's request. The circuit court denied 

Appellant's request from the bench without a written order. Appellant's scant involvement in 

the proceedings below is reflected in a short colloquy that occurred on the last day of trial, which 

starts at page 527 of the trial transcript. 

Appellant appealed the circuit court's r(lfusal to give the requested special interrogatories. 

Thereafter, Respondents moved this Court for an Order dismissing Appellant's appeal on the 

basis that it lacks appellate standing to challenge the Court's decision. ·Because Chief Judge Few 

neither overlooked nor misapprehended any matter of law or fact in dismissing Appellant's 

appeal, there is no basis upon which to grant Appellant's request for a rehearing. 

LAW AND ANALYSIS 

L CHIEF JUDGE FEW NEITHER OVERLOOKED NOR MISAPPREHENDED 
ANY MATfER OF LAW OR FACT, ANDREIlEARING EN BANCIS NOT 
WARRANTED. 

There is nothing raised in the Appellant's motion that demonstrates anything was 

overlooked or misapprehended. The operable facts are undisputed and fit squarely within the 

well-settled precedent relied upon by Chief Judge Few, and Appellant's request for· rehearing is 

merely a recitation of the arguments it previously made. Rule 2.21(a), SCACR, requires that. 

Attention is drawn to the Motion Information Form and Cover Sheet accompanying Appellant's Motion 
when it was filed. The. section for "Defendant's Attorney" is completely blank. Similarly, the moVing attorney, 
lohn L. McCants, Esquire, did not identify himself as counsel for either the Plaintiffs or a Defendant in the space 
provided beneath his signatw"e. The reason for this is self-expIanatory: he did not represent any "party" in the 
action, nor was he moving to intervene on behalf of any non-party claiming an interest in the case. 

2 Presumably, Appellant intended to use the answers supplied on its proposed verdict form iIi the underlying 
liability triaI against its insured as evidence in a declariltOty judgment action to address Appellant's coverage 
obligations stemming from PPS's negJigeJit constnlctiOn. 
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Appellant state with particularity the points that were overlooked or misapprehended by the 

Court. Here, there are none. As the Order states, the decision to dismiss was made after "careful 

consideration." 

Further, rehearing en bane is disfavored and will not be ordered except "(1) When 

consideration by the full court is necessary to secure or maintain uniformity of its decisions, or . 

(2) when the proceeding involves a question of exceptional importance." Rule 19, SCACR. 

Chief Judge Few's Order dismissing the appeal is squarely on point with prior appellate court 

decisions addressing the exaCt issue presented herein. Further, Appellants' material rights, i.e., 

adjudication ofits coverage responsibilities, are yet to be deteiniined in an entirely independent 

proceeding. With that in mind, these are not the circumstances that warrant a rehearing or 

review en bane. 

ll. APPELLANT DOES NOT GAIN ST~ING TO APPEAL SIMPLY BY 
FILING A REQUEST FOR SPECIAL INTERROGATORIES IN A 
PENDING IN CASE IN WHICH IT HAS OTHERWISE MADE NO EFFORT 
TO PARTICIPATE AS A PARTY. 

Ex parte Condon, 354 S.C. 634, 583 S.E.2d 430 (2003) is directly oli point, and Chief 

Judge Few's reliance upon its instruction is sound. In Condon,the Attorney General was not a 

party to the underlying action arid neve! moved to intervene. Nevertheless, the Attorney General 

sought to appeal from the trial. In dismissing Attorney General Condon's appeal the Supreme 

Court observed, 

... [T]he Attorney General is required, like everyone else, to 
foinlally intervene and become a named party before he cail file an 
appeal. Accordingly, we dismiss this appeal based on the Attorney 
General's failure to move for intervention as required by Rule 24, 
SCRCP.· Such a ruling avoids. the necessity of addr~ssmg the 
Attorney General's standing to become involved in this action, and 
makes clear that the Attorney General is required to follow the 
Rilles of Civil Procedure when he wishes to become involved in a 
case. 
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Id. at 642, 583 S.E.2d at 434. Appellant argues Condon is distinguishable on the basis that, 

unlike the Attorney General, Appellant is a "party" to its own motion; This logic is 

fundamentally flawed, and, at most, reveals a distinction without a difference. In the literal 

sense, Appellant was indeed a party to its own request. But that fact, standing alone, does not 

create standing to appeal. If Appellant's lack of appellate standing is not clear from Condori~ as 

Appellant contends, it is nevertheless made certain by Ex Parte: South Carolina Department of 

Motor Vehicles, 390 S.C. 457, 702 S.E.2d 568 (2010). 

In Ex Parte SCDMV, the Department was not a party in the action, and it never moved to 

intervene pursuant to Rule 24, SCRCP. However, the Department did file successive motions 

seeking reconsideration by the circuit coUrt under Ru1e 59, SCRCP, although it never moved to 

intervene. If Appellant's logic were applied, the Department should have had standing to appeai 

in Ex Parte SCDMV because the Department was a ''party'' to its own motions. However, the 
. , 

Supreme Court, citing Condon, summarily dismissed the Department's appeal, holding yet again 

that a non-party may not appeal under such circumstances. ApplYing Condon and Ex parte 

SCDMV, Appellant lacks standing to appeal regardless of whether Appellant was a party to its 

own motion. Appellant has cited to no qase that supports the dist:inction it attempts to make. 

In support of its request for rehearing, Appellant also suggests that Chief Judge Few's 

Order has the effect of mandating that, in evert circumstance,' one must first be accepted as a 

party in the action before aright of appeal attaches. This is not correct-the Order does not 

impinge upon the acceptable circumstances where a non':party is legally aggrieved by an order, 

creating standing to appeal. For example, consider the situation where a non-party files a motion 

to intervene under Rule 24, SCRCP. For more than a century, it has been the law of this state 
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that a non-party whose motion to intervene is denied has the right to appeal that denial. 3 See Ex 

Parte Johnson v. TUTIno, 63 S.C. 205, 207-08, 41 S.E. 308 (holding the denial of a motion to 

intervene is appealable). This is precisely the situation in which a non-party is "aggrieved" by an 

order. This also explains why the proper procedure would have been for Appellant to have 

moved to mterv~ne if it truly desired to participate in the trial. 

Ex parte Whetstone, 289 S.C. 580, 347 S.E.2d 881 is equally unavailing to Appellant. 

Whetstone involved an appeal attempted by a non-party to the action after he was ordered to 

attend a deposition and ptoduce documents. The appeal was dismissed as interlocutory, rather 

than for lack of appellate standing. fu that regard, Whetstone has no application to the present 

matter except that it reiterates the requirement that a party must be aggrieved in the legal sense 

before he may appeal. Id. at 581, 347 S.R2d at 882. In addition, although not a part of the 

court's reasoning given that the appeal was dismissed as interlocutory; the power of cOntempt 

over a non-party iIi. the context of discovery arises from, inter alia, Rules 37 and 45, SCRCP. 

Both of these rules grant the circuit court the power to sanction non-parties for their failure to 

comply with lawful subpoenas and discovery efforts. For-example, Rule 45, SCRCP, provides 

that ''F~lure by any person without adequate excuse to obey a subpoena served upon that person 

may be deemed in contempt of the court from which the subpoena issued.'''' By its own tenns, 

Rule 45 subjects the non-party who fails without cause to abide by a lawful subpoena to the 

enforcement powen:; of the Court. In stark cohtrast, it begs the question as to whether Appellant 

ever subjected itself to the circUit court's jurisdiction in the case below. 

Appellants incorrectly state on page 5 of their. Motion for Reconsideration that, "If Appellant formally 
moved to intervene, and that motion was denied, Appellant would not have staridirig to appeal because it would not 
be a named party in that instance." The reverse is true. 

C<!nsider that the Court issuing the subpoena may be·differentfromthe circuit coUrt in which the action is 
pending. The contempt power of the court provided under the Rules of Civil Procedure to enforce discovery bears 
no relation whatsoever to the facts or posture of the current appeal before this Court. 
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Condon and Ex Parte SCDMV control, and these decisions mandate that Appellant lacks 

standing to appeal because it has not been legally aggrieved as contemplated under Rule 201 (b), 

SCACR. Thus, CbiefJudge Few correctly applied the law of this state in dismissing Appellant's 

appeal without encroaching upon proper circumstances where a non-party may appeal. 5 

m. APPELLANT OVERLOOKS THE IMPRACTICALITY OF SUBMITTING 
SPECIAL INTERROGATORIES TO THE JURy ON ISSUES THAT WERE 
NEVER DEVELOPED BY THE PARTICIPATING PARTIES IN THE TRIAL. 

In Auto Owners Insurance Company, Inc. v. Newman, 385 S.C. 187, 684 S.E.2d 541 

(2009),6 the Supreme Court agreed with the logic of Auto 'Owners' argument, but nevertheless 

held the insurer responsible fcir the full amount Of the arbitrator's award, stating, "it is nQt 

possible from the record before the Court to determine what portion of the arbitrator's itemized 

list of damages may be attributable to the removal and replacement of the defective stucCo .... " 

Id. At 199; 684 S.E.2d at 547 (emphasis added). The "record before the Court" in Newman was 

the record from the declaratory judgment action. which is the proceeding from which that appeal 

emanated. It is unclear from the Court's opinion to what degree Auto OWners presei1ted 

evidence of the varying types or categories of damages ~the course of the declaratory judgment 

action. We are only told in the opinion that there was insufficient information in the record for 

the Supreme Court to parse the amount of resulting damages from the amount of damages for 

removal and. replacement of the stucco in that case.7 This point is interesting, especially if one 

5 As Appellant's Motion and Accompanying Memorandum before the circuit court cOrrectly point out, 
"InsmaiIce coverage for the damages alleged by the Plaintiffs are not detemiined in this action." Having reserved its 
rights; Appellant is a party to a separate declaratory judgment action to have its coverage obligations detennined. Its 
day in court is yet to come, and it has not been aggrieved in legal sense in the underlying action. 

Newman was decided by an arbitrator well versed in construction defect cases. PreSumably, any concern of 
mentioning the existence of liability insurance before a jyry would not exist where the matter is decided by an 
arbitrator fiuitiliar with construction litigation. 

7 I~app'ears the result in Newman, imd the Supreme Court's comment in footnote 5 of that opinion, give 
Appellant C(lTlcem that it must have the jury in the underlying trial of its insured's liability make the necessary 
fuctual findings for Appellant to later use in its declaratory judgment action. Such a settfu.g is ripe for confliCts of 
interest. . . 
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keeps in mind how the evidence and issues were presented to the jury in the underlying liability 

case against Appellant's insured, PPS. 

In the course of the underlying trial against pPS. there was certainly no requirement that 

Respondents present evidence of the damages they suffered in a manner that caters to a non-

party insurer's particular requests or interests. In a trial to determine the liability of a contractor 

for defective work, damages proximately caused by the contractor's negligence either exist or 

they do not-the particular "category" of damage, i.e., resulting damage versus replacement of 

defective work, is irrelevant in reiation to the jury's determination of whether the contractor 

defectively conStrUcted the building. Counsel for R~spondents presented their case at trial in a 

manner designed to benefit their clients' interests, not to build a record for a non-party insurer's 

use in a coverage dispute~ The same is true of the Defendant, PPS. Co.unsel for PP8 did not (and 

ethically should DOt)8 present evidence and testimony designed to parse out covered types of 

damages from those that might not be covered by Appellant's policy. Doing so would serve only 

the iriterests of Appellant and may very well be directly contrary to the interests of PPS. This is 

where the rubber meets the road: If neither Respondents-nor PPS offered any evidence in the 

course of the trial to educate the jury on categorical differences between resulting damages to 

otherconstfuction trades versus damages solely related to the repair and replacement of PPS's 

own work, it strains logi~ to expect that twelve jurors could intelligently answer the special 

interrogatories Appellant desired the coUrt tosubiIiit Twelve jurors should not be expected to 

accomplish that which the learned JuStices of the South Carolina Supreme Court could not 

resolve in Newman in the absence of a sufficient record of evidenc~ to guide them. In effect, 

Appellant wanted thejury to answer questions that were not litigated by the actual parties. 

C[. !Win City Fire Ins. Co. v. Ben Arnold-Sunbelt.Beverage Company of South Carolina, 433 F.3d 365 (4th 
Cit. 2005Xobserving an attorney representing.an insured owes a duty of loyalty to the insUred and is forbidden to 
undertake actions that are detrimental to the ~red, such as communicating harmful information to the insurance 
company). 
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Appellant correctly cites to Sims v. Nationwide, 247 S.C. 82, 145 S.E.2d 523 (1965) for 

the proposition that these questions must be dealt with in the separately pending declaratory 

judgment action. In that proceeding, Appellant may offer whatever admissible evidence and 

testimony it deems important, free from conflicts of interest with its insured, so that the trial 

court might have an adequate record from which to intelligently address the coverage issues 

before it. If there is any confusion over what Newman requires of an insurer in this regai'd, that 

confusion needs to be raised to and ruled upon in the course of the declaratory judgment action, 

where Appellant is a party and can build its oWn. record for meaningful judicial review. If 

Appellant's legal rights are affected in that declaratory judgment proceeding, presumably it 

would then have standing to appeal. Here, h9wever, Appellant has no such standing, and Chief 

Judge Few properly dismissed its appeal. 

IV. REHEARING IS UNNECESSARY BECAUSE THE RECORD IS 
UNCLEAR AND APPELLANT CANNOT PREVAIL ON THE MERITS. 

Attention is drawn to the materials submitted in support of Appellant's request for 

rehearing. Among those materials is Appellant's Memorandum subIIlitted to the circuit coi.nt in 

support of its request for special interrogatories, which states, "[Appellant] believes that any 

special interrogatories must be based ·upon the evidence presented at trial. Accordingly, it is 

premature to colIlIllit to specific interrogatories." (Memorandum Submitted by National Fire & 

Marine Insurance Company, p. 9)(emphasis added). Also provided to this Court by way of 

Appellant's petition is the sample verdict fonn accompanying Appellant's motion in the circuit 

court, which is entitled, "Examples of Written Interrogatories." (See Petition for 

Rehearing)(emphasis added.) Even though Appellant did not at that time commit to the 

questions it wanted to submit to the jury, it provided examples "of the kinds of interrogatories 

that may be applicable ... " along with its MemorandUlIl. (Memorandum Submitted by National 
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Fire & Marine Insurance Company, p. 9)(emphasis added). Th~re are no subsequent or amended 

special interrogatories proVided to this Court for consideration in support of Appellant's petition 

for rehearing. Whether the "Example" interrogatories or some subsequent iteration thereof are 

now in dispute is unclear from Appellant's petition. It is Appellant's requirement to develop a 

record sufficient for this Court review the alleged errors. Harkins v. Greenville County, 340 S.C. 

606,616,533 S.E.2d 886, 891 (2000). Either way, Appellant cannot prevail. 

The circuit court has the discretion to determine whether to submit special interrogatories 

to the jury. Frazier v. Badger, 361 S.C. 94, iDS, 603 S.E.2d 587, 592 (2004). "To warrant a 

reversal, a party must show that he Was prejudiced by the trial court's refusal to· submit special 

interrogatories." [d. (citing Steele v. Dillard, 327 S.C. 340, 343, 486 S.E.2d 278, 279-80 (Ct. 

App. 1997). While the foregoing standard toucheS on th~ merits of the matter rather than 

Appellant's standing to appeal, the paint is worth considering in light of Appellant's request for a 

rare rehearing en bane. It is difficult to imagine how the circuit court abused its discretion in 

denying Appellant's motion when Appellant had not yet c6Dl1l1itted to any particUiat special 

interrogatories when the ruling was made. To the extent Appellant intends to rely on any other 

interrogatories, they have not been provided to this Court for review. See Harkins, 340 S.C. at 

616, 533 S.E.2d at 891. A rehearing of thisIIUrtter would serve no purpose under these 

circwnstances. 

CONCLUSION 

:q,.light of the arguments and authorities set forth herein, Respondents hereby respectfully 

request an Order of this Honorable Court declining to reconsider its dismissal of Appellant's 

appeal. 
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April 30, 2012 
Charleston, South Carolina 

FOR RESPONDENTS: 

l'vllCHAEL A. TIMBES 
JESSE A. KIRCHNER 
THURMOND KlRCHNER TlMBES & YELVERTON, P.A. 
15 Middle Atlantic Wh~ Suite 101 
Charleston, South Carolina 29401 
Phone: (843) 937-8000 
Fax: (843) 937-4200 

-AND-

J~stin O'Toole Lucey, Esquire 
Post Office Box 806 
Mt. Pleasant, SC 29465 

W. Jefferson Leath, Jr., Esquire 
Post Office Box 59 . 
Charleston, SC 29402 

Phillip Ward Segui, Jr., Esquire 
864 Lowcountry Blv9., Suite A 
Charleston, SC 29464-

John T. Chakerls, Esquire 
Post Office Box 397 
Charleston, SC 29402 
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CERTIFICATE OF SERVICE 

The undersigned herewith certifies that she, on this date, January 31, 2012, dld mail and 

serve via r~gular U.S. Mail one (1) copy of the foregoing "Respondents' Reply to Appellant's 

Petition for Rehearing and Suggestion for Rehearing En Bane" with proper postage affixed thereto, 

to all counsel of record, at the following addresses: 

John L. McCants 
Ellis Lawhorne & Sims, P .A. 
Post Office Box 2285 
Colwnbia, SC 29202 

Jonathan J. Anderson, Esquire 
Anderson Reynolds & Stephens, LLC 
37 ~ Broad St. 
Charleston, SC29401 

_ Randell C. Stoney, Jr., Esquire 
Barnwell Whaley Patterson & Helms, LLC 
885 Island Park Drive, PO Drawer H 
Charleston, SC 29492 

RoyP. Maybank, Esquire 
MaybankLaw Finn, LLC 
P.O. Box 12579 
Charleston, SC 29422 

Charles G. BlaCkburn, Esquire 
Murphy & Grantland, P.A. 
P.O. Box 6648 
Columbia, SC 29260 

Christopher M. Adams, Esquire 
Collins & Lacy,p.e. 
1330 Lady Street, Sixth Floor 
Columbia, SC 29211 

M. Britain Travis, Esquire 
Young Clement Rivers, LLP 
Post Office Box 993 
Charleston, SC 29402-0993 

R. Bryan Barnes, EsqUire 
Rogers To~end & Thomas, PC 
220 Executive Center Dr., Witltbrop Bldg~ 
Columbia, SC 29202-3200 

David S. Cobb; Esquire 
Turner Padget Graham & Laney, P.A. 
P~O. Box 22129 
Charleston, SC 29413 

J. Blanton O'Neal, IV, Esquire 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals R.I I;Y 

~CEltr€ 
APPEAL FROM CHARLESTON COUNTY MAY 1 4 1) 

Court of Common Pleas Be. . Z012 

Kristi Lea Harrington Circuit Court Judge COIIrt Of APPeals 

Case No. 2008·CP· 1 0·0049 

Mark F. Teseniar & Nan M. Teseniar, on behalf of themselves and others similarly 
situated" and Twelve Oaks At Fenwick Prop,erty Owners Association, Inc., (from 
December 16, 2008 to present) ......................................... ; ...... ; ....... Plaintiffs/Respondents, 

v. 

ProfessionaIPlastering & Stucco, Inc., Defendant. 

National Fire & Marine Insurance Company, Inc ................................... ; ............ Appellant 

REPLY TO RESPONDENT'S BRIEF IN OPPOSITION TO PETITION FOR 
REHEARING AND SUGGESTION FOR REHEARING EN BANe 

John L. McCants, Esquire 
Ellis Lawhorne & Sims, PA 
1501 Main St.,5th Floor 
P.O. Box 2285 
Columbia, SC 29201 
(803) 212-4959 
E-mail: jmccants@ellislawhome.com 
Attorney for Appellant, 
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Appellant National Fire & Marine Insurance Company ("Appellant"), by and 

through the undersigned counsel, hereby replies to Respondent's Reply to Appellant's 

Petition for Rehearing and Suggestion for Rehearing En Bane. 

ARGUMENT 

The sole issue before the Court is whether Judge John C. Few erred in dismissing 

Appellant's appeal on the basis that Appellant lacked standing under Rule 201(b), 

SCACR. Respondents moved to dismiss the appeal on the basis that Appellant lacked 

standing under SCACR 201(b) because Appellant was not a named party in the 

underlying civil action. Rule 20l(b), SCACR states, "[o]nly a party aggrieved by an 

order,judgment, sentence or decision may appeal." Judge Few agreed with Respondent's 

position and cited to Ex parte Condon; 354 S.C. 634. 642,583 S.E.2d 430. 434 (2003) as 

the basis that Appellant must be a named party in order to have standing to appeal. 

Appellant contends that Judge Few misapprehended the scope of Rule 201. SCACR, and 

Ex parte Condon should not read in the absolute to require a person to be a nam~d party 

in order toljave standing to appeal. 

General appell~te law as outlined in Corpus .Jurisprudence Secundum ("CJS") 

shows the broader scope of Ilpp~llate standing and that standing is not liinited to persons 

who are a named partr to the CIvil action. I The scope of standing is broader and the 

I 4 C.J.S., Appeal arid Error. § 242 (2012) states, U[g]enerally, the only ~ersons who may appeal 
include a party to the a:ction or proceedirig below, or to the judgment or order, a legal representative of a. 
party, or a person having privity of estate, title, or an interest Utat appears from the record." Further, U[t]he 
tenn 'party' in a statute has been construed, not in the techn:ical sense as necessarily importing ~ litigant 
before the court in the proceeding in which the judgment or order Was tendered, but as including anyone 
on whose interest it has a direct tendency to· inure, and it has been held that otie not a 'party' may 
nevertheless be a 'party aggrieved' within statutes governing the right of review. A statute granting a right 
to appeal by a person aggrieved has been given a liberal construction with regard to the word 'person,' as 
including a nOilParty;" 4 C,J.S., Appeal and Error.§ 242 (2012). 
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inquiry is more focused on whether a person is aggrieved by a particular order. 

Respondents did not address the general principles set forth in CJS or show how South 

Carolina is distinguishable. South Carolina law is in accord with the general principles 

set forth in CJS that non-parties aggrieved by a particular order have standing to appeaJ 

such orders. See In Ex parte Whetstone, 289 S.C. 580,347 S.E.2d 881 (1986), (finding a 

non-party would have standing to appeal). Further, see also, Ex Parte Johnston v. T!U1nQ, 

63 S.C. 205, 41, 308 (1902) for the proposition that a non-party person may appeal a 

decision denying the person intervention into a civil action. Assuming the 1902 decision 

survives the enactment of the later Rule 201(b), SCACR, Ex Parte Johnston is further 

precedent for a nOil-party having standing to appeal a decision that aggrieves them. 

Further, Ex parte Condon is not directly on point for Judge Few's declsion, and 

the distinction drawn by Appellant is one with a difference. In summary, Ex D~ 

Condon is distinguishable on the basis that the Attorney General was neither a party to 

the civil action nQr the party to the specific ruling that was being appealed in the civil 

action. In Ex Parte Condon, the Attorney General appealed a ruling of the trial court 

granting the class Plaintiffs their attorneys' fees. The Attorney General believed he had a 

public duty as the South Carolina's chief legal counsel to challenge the award. The 

Attorney General was challenging a niling directed to the named parties in the civil 

action. The Supreme Court held that the Attorney General's general public interest in the 

ruling was insufficient; and to have standing to chilllenge the ruling, the Attorney General 

should have intervened and become a named party to the civil action. The SUpreme 

Court in Ex parte Condon reached a iogical result tbat is· consistent with Rule 201, 

SCACR. The court system cannot have persons, even if some have a niore omnipresent 
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interest, e.g., the Attorney General, challenging rulihgs and verdicts against named 

parties in a civil action that do not directly aggrieve a nonparty. The reasoning of Ex 
':"--

parte Condon would apply to the present appeal if Appellant were challenging a decision 

by the trial judge that was directed against the parties in the civil action, e.g., dispositive 

motion or evidentiary ruling. The logic of Ex parte Condon would apply if Appellant 

were challenging the jury verdict entered against Professional Stucco &, Plastering, Inc. in 

Appellant's name. In these instances, Ex parte Condon would be good precedent. 

Respondent cited Ex parte: South Carolina Department. of Motor VehiCles, 390 

S.C. 457, 702 S.E.2Q 568 (2010) as support for their position. The facts in Ex Parte: 

South Carolina Department of Motor Vehicles are basically the same as the ones in Ex 

parte Condon with the exception that the SC Department of Motor Vehicles ("SCDMV") 

took one more procedural step than the Attorney General in Ex parte Condon. In Ex parte 

Condon, the Attorney General directly appealed the underlying ruling without fust filing 

post-trial motions. In Ex parte: South Carolina Department of Motor Vehicles, SCDMV 

filed a SCRCP 59(e) post~trial motion first before pursuing theappeal.~ 

Respondent contends that Ex parte: South Carolina Department of Motor Vehicles 

is authority for the proposition that even a non-party to a ruling (which the SCDMV was 

pur~uarit to the order denying the post-trhd motioil) does' not have appeliate rights. The 

distinction is not m~tetial to the stanc;tins analysis. The intermediate, procedural step of 

SCRCP 59(e) does make the facts ill Ex: parte: South Catolimi..Department ofMotol 

Vehicles materially distingwshable from the ones in Ex parte Condon. In both cases, the 

2 In Ex parte: South Carolina Department of Motor Vehicles. the trial court correctly ruled that 
SCDMV lacked standing because it was not a party; and tbeSupreme Court correctly dismissed the appeal 
pursuant to Rule 201, SCACR. . 
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facts involved persons or entities that were, in fact, challenging underlying rulings 

between the named parties; and the Supreme Court: correctly found that" the Attorney 

General and SCDMV did not have standing to do so because they were not named parties 

in the respective civil actions. Both Ex parte: South Carolina Department of Motor 

Vehicles and_Ex parte Condon are distinguishable from_the present facts and should not 

be read inthe absolute to require a person to be a named party. 

As stated above, the sole issue before the Co-urt is whether Judge J~hn C. Few 

erred in dismissing Appellant's appeal. After responding to Appellant's argument on 

standing, Respondents briefed in Section iII the practicability of the submitting sp~cial 

interrogatories to a jury. In response to Section III, Appellant sbltes that it has addressed 

in its prior briefs filed with the Court the Wterent problems with an inSW'er appearing in 

the underlying construction defect civil action; and appellant craves reference to those 

arguments. Appellant will otherwise briefly address Respondents' overall poiht iIi 

Section ill in the following discussion. 

Although the Supreme Court in Auto~Owners Insurance Co .. Inc. v. NeWInan, 

385 S;C. 187, 684 S£2d 541 (2009) ruled that an exclusion batred coverage for tbe 

removal and replacemc:mt of the stucco, the Supreme Court required Auto-Owners to pay 

the entire judgment (removal and replacement inciurled). In effect, Auto-Owners was 

bound by a general verdict or award. The Supreme Court stated the following: 

N~vertheless. it is not possible from the record before the Court to 
detemline what portion of the arbitrator's itemized list of damages may l?e 
attributable to the removal and replacement of the 4efective stucco, and it 
is not the purpose of this declaratoryjtidgment action to relitigate the issue 
of damages. Auto-Owners h~d an opportunity to raise this matter when 
the issue of damages was litigated before the arbitrator, wlw issued a final, 
binding award on the merits. 5 (Citation Omitted) 
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CONCLUSION 

For the foregoing reasons, we affum the trial court's decision finding that 
the CGL policy issued by Auto-Owners to Trinity covers the damage 
awarded by the arbitrator to the Homeowner. Although we reverse the 
trial court's decision to the extent that it orders recovery under the policy 
for the I:emoval and replacement of the defective stucco,there is no 
evidence in the record indicating which damages may be attributed to the 
removal and replacement of the defective stucco. 

Footnote 5 reads as follows: 

Auto-OWIiers represented Trinity in binding arbitration, made mandatory 
by the tenns of the insurance contract. Auto-Owners did. so witli a 
reservation of rights and an understanding that the coverage issue would 
be reserved for judicial consideration in a separate proceeding. When the 
arbitrator determined damages, Auto-Owners did not seek review of or 
otherwise contest the damages award. 

Newman. 385 S.C. 187, 198,684 S.E.2d 541, 547. 

The Supreme Court did not provide instructions on the procedural. mechanism for 

an insurer to "defend" against a general jury verdict. The language quoted above has 

created a great deal of uncertainty in the construction defect cases filed in South Carolina 

where there may be CGL insurance policies that m~y cover some but not all of the 

damages sought in a civil action. The present matter is no exception. Respondents filed a 

declaratory judgment/collection action against Appellant and the other insurers Who 

issued CGL policies to Professional Plastering & Stucco, Inc. on tbe first business day 

after the jury verdict demanding that the insurers pay the fuU verdict without any regard 

to segregating the damages between covered and non-covered ones consistent with the 

principles of Newman. Having the jury answer special interrogatories submitted by the 

trial court, that' are consistent with the evidence presented to the jury, is a method that 

addresses the concerns expressed by the Supreme Court in Newman. The proposed 

special interrogatories submitted into the record by Appellarit were consistent with the 
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evidence admitted into the record and consistent with the rulings on coverage in 

Newman. The Court did not submit them only because Appellant was not a named party. 

Assuming a record supports the special interrogatories, which it did in this case, there is 

no prejudice to the named parties; and special interrogatories may achieve what the 

Supreme Court had concerns with in Newman. 

Finally, with regard to Section IV, Respondents' arguments go to the merit of the 

appeal. Appellant has briefed issues in its Initial Brief. ~ppellant contends that such 

arguments should be more fully briefed in substantive part of the appeal once the 

procedural issue of standing is decided by the Court. 

CONCLUSION 

The Court should rehear the decision of the Honorable John C. Few en bane. 

May 14,2012. 

Jo· L. Me ants, e 
EUis Lawhorne & Sims, P A 
1501 Main St., Sth Floor 
P.O. Box 8825 
Colwnbia, SC 29201 
(803)Z12-4959 
E-mail: jmccants@~llislawhorne.com 
Attorney for Appellant 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

RECEJ\lEh 
APPEAL FROM CHARLESTON COUNTY· M 1J 

Court of Common Pleas AY 1 4 z 012 

Kristi Lea Harrington Circuit Court Judge Be COurt ot Appeals 

Case No. 2008-CP-IO-0049 

Mark F. Teseniar & Nan M. Teseniar, on behalf of themselves and others similarly 
situated, and Twelve Oaks At Fenwick Property Owners Association,Inc., (from 
December 16, 2008 topresent) ........ , ............................................... PlaintiffslRespondents, 

v. 

Professional Plastering & Stucco, Inc., Defendant. 

-and-

National Fire & Marine Insurance Company, Inc ............................................... ,Appellant. 

CERTIFICATE OF SERVICE 

I certify that I have served a copy Of the Reply Brief to Respondents Brief in 
Oppositioll to Petition for Rehearing and Suggestion for Rehearing En Bane on 
PlaintiffslRespOJidents and other counsel of record by depositing a copy of same in the 
United States Mail, postage prepaid, on May 14, 2012, addressed to the foUowing 
attorneys of record: 

Phillip W. Segui, Jr., Esquire 
SegUi Law Firm, PC . 
864 Lowcountry Blvd., Suite A 
Mt. Pleasant, South Carolina 29464 

John T. Chakeris, Esquire 
The. Chakeris Law.Finn 

. Post Office Box 397 
Charleston, South Carolina 29402 
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Jesse A. Kirchner, Esquire 
Thunnond Kirchner Tirnbes & Yelverton, P A 
15 Middle Atlantic Wharf, Suite 101 
Charleston, South Carolina 2940 I 

W. Jefferson Leath, Jr., Esquire 
Leath, Bouch & Seekings, LLC 
Post· Office Box 59 . 
Charleston, South Carolina 29402 

Justin O. LuCey, Esquire 
Post Office Box 806 
Mt. Pleasant, South Carolina 29465 

Everett A. K~ndall, n, Esquire 
Christy E. Mahon, Esquire 
Sweeny, Wingate & Barrow, PA 
Post Office Box 12129 
Columbia, South Carolina 29211 

Jonathan J, Anderson, EsqUire 
Anderson &; Reynolds, LLC 
37 ~ Broad Street 
Charleston, South Carolina 294.01. 

May J1, 2012. 

L. McCants, ES uire 
EUis, LawhQrne& Sims, PA 
1501 Main Street, fifth Floor 
Post Office Box2285 
Columbia, South Carolina 29201 
(803) 254-4190 
Attorney for Appellant 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM CHARLESTON COUNTY, 
Court of Common Pleas 

The Honorable Kristi Lea Harrington, Circuit Court Judge 

Case No. 2008-CP-1O-0049 

Mark F. Teseniar & Nan M. Teseniar, on behalf of themselves and others similarly 
situated, and Twelve Oaks At Fenwick Property OWners Association, Inc" 
(from December 16, 2008 to present) ................................................................... Respondents, 

v. 

Professional Plastering & Stucco, Inc., Defendant. 

-and-

National Fire & Marine Insurance Company, Inc ................................................ ,.Appellant. 

MOTION TO DISMISS APPEAL 

COME NOW the above-named Respondents, by and through their undersigned counsel, 

and herewith move this Court for an Order dismissing the appeal fIled by Appellant, National 

Fire & Marine Insurance Company, Inc.' 

BACKGROUND 

This appeal arises from a construction defect case commenced by Respondents against 

various defendants, including Professional Plastering & Stucco, Inc. ("PPS"). Appellant, 

National Fire & Marine Insurance Company, Inc., is an insuret: of PPS. Before trial, 

Respondents settled the claims against all defendants except PPS. The trial against PPS ensued 

Case Tracking No.: 2011193671 
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from May 9 through May 13, 2011. The jury returned a verdict in favor of Respondents, finding 

PPS responsible for their significant damages.2 Appelllint thereafter commenced this appeal. 

To better understand the improper nature of Appellant's appeal, it is important at the 

outset to note certain indisputable facts. Prior to trial, Appellant filed a written motion 

requesting a special verdict form andlor general verdict form with special interrogatories. (See 

Exhibit A, attached). However, Appellant is not a party to the litigation. Respondents asserted 

no claims whatsoever against Appellant, and Appelhint does not appear as a party in the caption 

of its own motion from which this appeal arises.3 More importantly, Appellant never moved to 

intervene in the case pursuant to Rule 24, SCRCP. Respondents offered that they would consent 

if Appellant wanted to join in the action as party, but Appellant refused. Although Appellant 

never intervened, it did send counsel to observe the trial from the public gallery. However, the 

attorney never made an appearance in the action. Before· the case was submitted to the jury; 

Appellant's counsel renewed its request to be heard regarding Appellant's own desires for the 

format of the verdict form. The circuit court orally refused to hear the request, as noted in 

Appellant's Notice of Appeal. This appeal follows. 

LAW AND ANALYSIS 

Rule 24, SCRCP, provides for both intervention as a matter of right and peimissive 

intervention, and expressly requires that "a person desiring to intervene shall serve a motion to 

intervene upon the parties." Appellants never moved to intervene, despite Respondents' offer to 

PPS has filed.its own. independent appeal from the verdict. (See Case Tracking No. 201196386). This 
Motion to Dismiss relates only t() the above appeal filed oy Appellant. 

Attention is drawn to the Motion Information Form and Cover Sheet filed accompanying Appellant's 
Motion when it was fIled. The section for "Defendant'S Attorney" is completely blank. Similarly, the moving 
attorney, John L. McCants, Esquire, did not identify himself as counsel for either the Plaintiffs or a Defendant in the 
space provi4ed ~eneath his sigri!ltui:e. The reason fot this. is self-explanatory: he did not represent any"party" in the 
action. (See Exhibit A, allaclzed). 
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consent· to such a motion if Appellant so desired. One who chooses not to participate cannot 

complain on appefil of the result at trial. Rule 201 (b), SCACR, is similarly instructive, providing 

that only "aparty aggrieved by an order, judgment, or sentence may appeal." (Emphasis added). 

Two decisions handed down by the South Carolina Supreme Court are'directly on point and 

mandate the dismissal of this appeal. 

For example, the present facts are identical to those presented in & parte Condon, 354 

S.C. 634, 583 S.E.2d 430 (2003). In Condon, the South Carolina Supreme Court dismissed an 

appeal filed by then Attorney General Charlie Condon. The Attorney General was never named 

as a party in the action; and he never moved at any point to intervene. After the trial, the 

Attorney General nevertheless sought to appeal. In dismissing his appeal, the Supreme Court 

aptly stated, 

.•. [TJhe Attorney General is required, like everyone else, to 
fOll11ally intervene and become a named party before he can file an 
appeal. Accordingly, we dismiss this appeal based -on the Attorney 
General's failure to move for intervention as required by Rule 24, 
SCRCP. Such a ruling avoids the -necessity of addressing the 
Attorney General's standing to become involved in this a:ction, and 
makes clear that the Attorney General is required to follow the 
Rules of Civil Procedure when he wishes to become involved in a 
case, 

[d. at 642, 583 S.E.2d at 434. 

An identical result was reached by the Supreme CoUrt after the South Carolina 

Department of Motor Vehicles ("SCDMV") tried to appeal from an order to which it was not a 

party. Ex Parte: South Carolina Department of Motor Vehicles, 390 S.C. 457, 702 S.E.2d 568 

(2010). Although the SCDMV filed various motions with the court relating to the' on-going 

action, it never sought to actually intervene in' the case. Relying on the "well-known rule of 

appellate procedure that oniy an aggrieved party may appeal" and citing to its prior ruling in 
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Condon, the Supreme Court once again stated, ''Having failed to intervene as a party, SCDMV's 

appeal is dismissed." Id. at 458, 702 S.E.2d 568. 

As appJied to this case, the foregoing authorities are clear and unambiguous in their 

message: Because Appellant is not a party to the action and never sought to intervene in the 

case, it cannot, as a matter of law, appeal from any matter arising during the course of the trial. 

As such, Appellant's appeal must be dismissed. 

CONCLUSION 

In light of the arguments and authorities set forth herein, Respondents herepy respectfully 

request an Order of this Honorable Court dismissing Appellant's appeal in its entirety. 

January 31,2012 
Charleston, South Carolina 

FOR RESPONDENTS: 

MICHAEL A. TIMBES 
JESSE A. KIRCHNER 
THuRMOND KIRCHNER TIMBES & YELVERTON, P.A. 
15 Middle Atlantic Wharf, Suite 101 
Charleston, South Carolina29401 
Phone: (843) 937-8000 
Fax: (843) 9.37-4200 

-AND-

Justin O'Toole Lucey, Esquire 
Post Office Box 806 
Mt. Pleasant, SC 29465 

W. Jefferson Leath, Jr., Esquire 
Post Office Box 59 
Charleston; SC 29402 

Phillip Ward Segui, Jr., Esquire 
864 Lowcountry Blvd., Suite A 
Charleston, S~ 29464 

John T.Chakeris, Esquire 
Post Office Box 397 
Charieston, se 29402 
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CERTIFICATE OF SERVICE 

The undersigned herewith certifies that she, on this date, January 31, 2012, did mail and 

serve via regular U.S. Mail one (1) copy of the foregoing "Motion to Dismiss Appeal", with 

. proper postage affixed thereto, to all counsel of record, at the following addresses: 

John 1. McCants 
Ellis Lawhorne & Sims, P.A. 
Post Office Box 2285 
Columbia, SC 29202 

Jonathan J. Anderson, Esquire 
AJiderson Reynolds & Stephens, LLC 
37 Yz Broad St. 
Charleston, SC29401 

Randell C; Stoney, Jr., Esquire 
Barnwell Whaley Patterson & Helms, LLC 
885 Island Park Drive, PO Drawer H 
Charleston, SC 29492 

Roy P. Maybank, Esquire 
Maybank. Law Firm, LLC 
P.O. Box 12579 
Charleston, SC 29422 

Charles G. Blackburn, Esquire 
Murphy & Grantland, P.A. 
P.O.Box 6648 
Columbia, SC 29260 

Christopher M. Adams, Esquire 
Collins & Lacy, P.C. 
1330 Lady Street, Sixth Floor 
Colwnbia, SC 29211 

William A. Scott, EsqUire 
Rogers Townsend & Thomas, PC 
775 St. Andrews Blvd. 
Charleston, SC 29407 

M. Britain Travis, Esquire 
Young Clement Rivers, LLP 
Post Office Box 993 
Charleston, SC 29402-0993 

R. Bryan Barnes, Esquire 
Rogers Townsend & Thomas, PC 
220 Executive Center Dr., Winthrop Bldg. 
Columbia, SC 29202-3200 

David S. Cobb; Esquire 
Turner PadgetGtaham & Laney, P.A. 
P.O, Box 22129 
Charleston, SC 29413 

J. Blanton O'Neal, IV, Esquire 
Hood Law Firm, LLC 
172 Meeting Street 
Charleston, SC 2940 I 

Michael B. T. Wilkes, Esquire 
Wilkes Bowers, P.A. 
127 Dunbar Street, Suite 200 
Spartanburg, SC 29306 

Robert D. Waltz, Esquire 
Keaveny Law Finn, LLC 
445 Folly Road 
Charleston, SC 29412 

Everett A. Kendall, 0, Esquire 
Sweeny, Wingate & Barrow, P.A. 
post Office Bo~ 12129 
Columbia, SC 29211 
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Timothy A. Domin, Esquire 
Clawson & Staubes, LLC 
126 Seven Farms Drive, Suite 200 
Charleston, SC 29492 

This 3191 day of January, 2012. 

THURMOND KIRCHNER TIMBES &YELVERTON, P.A. 

! 

! 
l· 
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) stATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 
) IN TIlE COURT OF COMMON PLEAS 

Mark F. Teseniar & Nan M. Teseniar, et aJ. 
D Plaintiff 

) 
) 
) CASE NO. 
) OS-CP-I0-0049 
) 

v. ) MOTION INFORMATION FORM 
) AND COVER SHEET 

Fenwick Plantation Tarragon, LLC, Et Al. 
I8J Defendant. 

Plaintiff's Attorney: 
Phillip W. Segui, Jr., Esquire, Bar No. 
Address: 
Segui Law Finn, PC 
864 Lowcouiltry Blvd., Suite A 
Mt. Pleasant, SC 29464 
phone! (843) 884--1865 fax: 
e-mail: other. 

) 
) 

Defendant's Attorney: 
,BarNo. 

Address: 

phone: fax: 
e-,mail: other: 

~MOTION BEARING REQUESTED (attac:hwritten motion and complete SECTIONS land UI) 
FORM MOTION, NO BEARING REQUESTED (complete SECTIONs [land III) 

SECI'IONJ: Hearjng Information 
Nature or Motion: Request for a Special Verdict and/or General Verdict Form, etc. 
Estimated Time Needed:Coun Reponer Needed: 18I YES I 0 NO . 

181 Written motion attached 
SECI'ION n: Motion Type 

o Form Motion-

I hetebymove wut7!l:;!!tn ilie attacbedproposed orner . 
_ .... _- .... -.. . -. . .. l C _ 03/0812011 

Sigu.ature of Attomeyfor [J~tntiff I DDefendaJii -
.. 

Date'submitted 
SEcrION m: Motion Fee 

I8J PAID - AMOUNT: 25.00 o EXEMPT: 0 Rule to Show Cause in Child or Spousal Support 
(check reason) 0 Domestic Abuse or Abuse and Neglect . o l'ndigentStatus OSmte Agency v. Indigent Party o Scxu8Ily Violent PredatOr Act 0 Post-Conviction Relief o Motion for Stay in Sankruptcy . o Motion for Publication 0 Motion for Execution.{Rule 69, Sc:~CP) o PropOsedorder'submj~ed at request of the court; or, 

reduced to writing from motion made in open court per judge's instructions 
Name of Court Reporter: 

DOllier: .. 

JUDGE'S SECUON o Molion Fee to be paid upon filing of ihe attached 
order. JUDGE 
o Other: 

CODE: Date: 
CLERK'S VERIFICATION 

Date Filed: 
Collected by: 

o MOTION FEE COLLECTED: 
[j CONTESTED - AMOUNT DUE: 

-
SCCA/233 (112003) 
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STATS OF SOUTH CAROLINA 

COUNTYOFCHARLBSTON 

Mark F. Teseniar & Nan M. Teseniar, on 
behalf of themselves and others similarly 
situated, and Twelve Oaks At Fenwick 
Property Owners Association, Inc., (from 
December 16, 2009 to present), 

Plaintiffs, 

VS. 

Fenwick Plantation Tarragon. LLC, A South 
Carolina Limited Liability Company, Wa 
Fenwick Tarragon Apartments, LLC, a South 
CaroUna Limited Liability Company: Charleston 
Tarragon Manager, LLC, A Delaware Limited 
LiIlbUity Company: Tariagon Development 
Corporation, A Nevada Corporation; Summit 
Contractors, Inc.; FogJeberg Koch Architects, 
Inc.; Developmen~ Compliance & Inspections, 
lite.; H2L Consulting Eoglneers; Twelve Oaks at 

IN TH~ CO'VRT OF COMMON PLEAS 
FOR THE NINTH JUDICIAL CIRCUIT 
CMI Action No.: 2008.cp;'IO·OO4!J 

III <.. ~ -< c:: .pC 
~ "'I"" 

:Oc.. ==0 
X· I 0> \0 .,,= 
n3:: :tD ocn :II: <:-1 ;:g::a 9 .... 0 :.c -~ ...., 

,., ..... 
r-
m 
0 

•. " _ . ___ . .J!eJl.wic~ •• ~ Qwt!~ Association, Inc. . 
(from August 8,2006 to Decenioern, '"2QU8Jr .-.-- - •. -----•. ----.• -.-.. .-._.. --- . 
PrOfessional Plastering & Stucco, In~.; Johnsim 
Companies, Inc. d/b/a. loMsOD Roofing, Inc.; 
Los Campos, Inc.: North PJoridaFriuning, Inc.; 
Best Masomy& Tool Supply, L.P., as successor 
in interest to BestMasomy & Tool Supply,lnc;, 
as Successor in Interest to Magna Wal~ Inc.: All 
South Vinyl Products, Inc.; Marquez 
Construction, Inc.; S.T. Walker Industries, Ino;; 
J. T. rDdUStries d/b/a General Alwninum 
Corporation and Genenil Alwninwn Company 
of'll'exas, LPand J.R. Hobbs Co. - Atlanta LLC 
flkJa JRH Merger Co., LLC; Jamie Helman, 
individually: Scon Ferguson, indJvfduaJly; Chris 
Cobbs, individually; Federal Insurance 
Company; Maria Arias; Miquel RosBJes; and 
APS Enterprises UnJimited, Inc.; 

Defendants. 
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Protessional Plastering & Stucco, Inc. 

Third-Party PJairitiff, 

VB. 

Luis MartinllZt Villagomez Painting, Inc.; and 
D.M. Paintingi 

Tbird-~ Defendants. 

REQUEST FOR A SPECIAL VERDier FORM AND/OR GENERAL VERDICT FORM 
ACCOMPANIED BY WRlTfEN INTERROGATORIES 

PURSUANT TO S.C.R.CIV.P. 49 

National Fire & Marine Insurance Company (''National Firei. by and through the 

undersigned counsel, does hereby request that the Court provide a special verdict form to the jury 

and/or a general verdict fonn accompanied by written interrogatories. National Fire issued an 

insurance policy with commercial general liability coverage to Professional Plastering & Stucco, 

___ -". _. _ .. .lnc-C~~iP.mJ1Jasteli!1.(l for the period May 30, 2003 to May 30, 2004. National Fire is ---- .. - .. -.- -...... -.- - ... -----._-
.~ .•... ---_.- ....... _-_ ... -~ 

providing a defense to Professional Plastering by Jonathan J. Anderson, Esq. of Anderson " 

Reynolds, LLC purSuant to the policY and a reservation of rights. National Fire is an interested 

party in the civil action as one or ~oreparties may seek 'indemnity under the policy for any 

verdict. National Fire is infonned and believes that the policy does not cover certain alleged 

damages. In that regard, National Fire cites to the South Carolina Supreme Court decisions in 

Crossman Communities ofNortb CaroJina.lnc. v. Harleysville Mutual InsUrililce Company. S.C. 

Sup. Ct. Order dated January 7, 2011 pg. 32 (Shearouse Adv.Sh. No. l)(Pethion for Rehearing 

Pending), Auto.Qwners'Insurance Co .. Inc. y. Newman. 385 S.C. 187,684 S.E.2d 541 (2009) 

and L-J. Inc~ v. Bituminous Fire and Marine Insurance COmpaily, 366 S.C. 117,62,1 S.E.2d 33 

(200S). 

.. - -- -_ .... -:---- ... .:-.- . , _ ... _. 2..; _., .. , ; .' '" ... - -._---:- .. ~ .. - - -- ._'-
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To avoid potential prejudice with the verdict, National Fire requests that the Court , 

submit a special verdict fonn andlor general verdict with special interr:ogatories without 

reference to National Fjre or jnsurance coverage. See Crocker v. Weathers. 240 S.C. 412, 126 

S.E.2d 33S, 340-4 J (1962)(flThe long-esrablished rule of our decisions is .that the fact that a 

defendant is protected from liability in an action for damages by insurance shall not be mad~ 

known to the jury. The reason of the rule is to avoid prejudice in the verdict, which might result 

from the jury's knowledge that the defendant will not havo to pay it'?: 

National Fire requests the Court submit appropriate fonns to the jury pursuant to 

S.C.R.eiv.p. 49 fur the jury to differentiate damages· alleged to be caused by Professional 

Plastering. National Fire requests that the Court prepare these fomls at such time during the 

~urse of the trial as is appropriate based upon the evidence presented at trial. Nationai Fire 

reserves aU rights as to the issues of defense andlor indemnity . 

.-.. --_._-.----.. _.- .. - ... ---------_. !~ 

~ . 

~Iumbia. South Carolina 
March 8, 2011 

. ...... --. ..- ... 

• • 

Jo L. McCants, Esquire 
Ellis, Lawhorne & Sims, P. . 
1501 Main Street, Fifth Ffoor 

. Post Office Box 2285 

.~ .. 

Columbia. South Carolina 29202 
(803) 254-4190 
ATTORNEYS FOR NATIONAL FIRE & 
MARINE INSURANCECOMPANV 

. -. . .... - . .._- --: .. - ..... -... 
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STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

Mark F. Teseniar ~ Nan M. Teseniar, on 
behalf of themselves and otherS similarly 
situated, and Twelve Oaks At Fenwick 
Property Owners Association. Inc., (from 
December 16, 2009 to present), 

Plaintiffs, 

vs. 

Fenwick Plantation Tarragon, LLC, A South 
Carolma Limited Liability Company, fIkIa 
Fenwick Tarragon Apartments, LLC, a South 
Carolina Limited Liability Company; Charleston 
Tarragon Manager, LLC, A Delaware Limited 
Liability Company; Tarragon Development 
Ccnporation, A Nevada Corporation; Summit 
Contractors, Iilc.; Fogleberg Koch Architects, 
Inc.; Development, Compliance & Inspections, 
Inc.; H2L Consulting Engineers; Twelve Oaks at 
Fenwick Property Owners Association,Jric. 
·(ftom.-Angust-8,-20bti .tQ-Deeember._15,-20.08);_ . 
Professional piastering & Stucco, Inc.; Johnson 
Companies, Inc. d/b/a Johnson Roofing, Inc.; 
Los Campos, Inc.; North Florida Framing, Inc.; 
Best Masonry & Tool Supply,L.P., as successor 
in interest to Best Masonry & Tool Supply, Int., 
as Successor in Interest to Magna Wall, fnc.; All 
South, Vinyl ProductS,' . Inc.; Marquez 
Construction, Inc.; J.T. Walker Industries, Inc.; 
r.T. Industries d/b/a General Aluminiim 
Corporation and General Aluminwn Company 
QfTexas, LP and l.R. Hobbs Co. '-Atlanta LLC 
fIkIa JRH Merger Co., LtC; Jamie Helinan, 
inclividually; Scott Ferguson, inciividually; Chris 
CobbS, indiVidually; Fedenll blsurance 
COmpany; Maria Arias; i\1iquel Rosales; and 
APS Enterprises Unlimited, Inc.; 

Defendants. 

IN THE COURT OF COMMON PLEAS 
FOR THE NINTH JUDICIAL CIRCUIT 
Civil Action No.: 200B-CP-IO-0049 

CERTIFICATE OF SERVICE 
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·' 

Professional Plastering & Stucco, Inc. 

Third-Party Plaintiff, 

vs. 

Luis Martinez, Villagomez Painting, Inc.; and 
D.M Painting; 

Third-Party Defendants. 

1, Susan Bennett, an employee of the law finn of Ellis, Lawhorne & Sims, P.A., do 

hereby certify that I served a copy of a Request for Special Verdict Form and/or General 

Verdict Form Accompanied by Written Interrogatories Pursuant to S.C.R.Civ.P. 49 upon 

the below-referenced counsel of record this the 8111 day of March 2011 by depositing a copy of 

the saine in the US Mail, postage prepaid and addressed as follows: 

Phillip W. Segui, Jr., Esquire 
Scglii Law Finn, PC 
864 LoWCOWltry Blvd., Suite A 
Mt. Pleasant, South Carolina 29464 .. ---.-.:-;. ..... ... . 
Jesse A. Kirchner, Esquire 
Thunnond Kirchner Timbes & Yelverton, PA 
15 Middle Atlantic Wbarf, Suite 101 
Charleston. South Carolina 29401 

MichaelB. T. Wilkes, Esquire 
Ellen S. Cheek, Esquire 
Laura Johnson Evans, Esquire 
WiJkesBowers, PA 
127 Dunbar Street, Suite 200 
Spartanburg; South Carolina 29306 

10nathan J. Anderson, Esquire 
Anderson &Reynolds. LLc 
37 ~ Broad Street 
Charleston, South Carolina 29401 

Everett A. KendaU. II, Esquire 
Christy E. Mahon, Esquire 
Sweeny, Wingate & Barrow, P A 

John T. Ghakeris, Esquire 
TheChakeris Law Finn 
Post Office Box 397 
Charleston, South Carolina 29402 

- - -.. . .. ... -
W. Jefferson Leath, Jr., Esquire 
Leath, Bouch & Seekings. Ltc 
Post Office Box S9 
Charleston, ~outh Carolina 29402 

Randall C. Stoney, Jr., Esquire 
Barbara J. Wagner, EsqUire 
Barnwell Whaley Patterson & Helms, LtC 
885 Island Park Drive 
Post Office DrawerH 
Charleston, South Carolina 29492 

Charles G. Blackburn, Esquire 
Mmphy & Grantland, PA 
Post Office Box. 6648· 
ColumbIa, South Carolina 29260 

R. Bryan Barnes, Esquire 
J. Geoffrey Osbom,Jr., Esquire 
Rogers townsend & Thomas, PC 
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• .. 

Post Office Box 12129 
Columbia, South Carolina 29211 

Timothy A. Domin, Esquire 
Clawson & Staubes, LLC 
126 Seven Farms Drive, Suite 200 
Charleston, South Carolina 29492 

Roy P. Ma~ Esquire 
1ason A. Daigle, Bsqilire 
Maybauk Law FinD, LLC 
Post Office Box 12579 
Charleston, South Carolina 29422 

Robert D. Waltz, Esquire 
Keaveny Law Firm, LLC 
44S FoUy Road 
Cbarleston, South CaroJina29412 

William A. Scott, Esquire 
Pederson & Scott, PC 
775 St. Andrews Blvd. 
Charleston, South Carolina 29407 

. - --_ .. _ .... 

Post Office Box 100200 
Columbia, South Carolina 29202-3200 

David S. Cobb, Esquire 
TumerPadget Graham & Laney, PA 

. .,ost Office Box 22129 
Charleston, South CaroliDa 29413 

Christopher M. Adams, Esquire 
Charles L Appleby, IV, Esquire 
Collins & Lacy 
Post Office Box 12487 
Columbia, South Carolina 29201 

M. Brittain Travis, Esquire 
YoUng Clement Rivers, UP 
Post Office Box 993 
Charleston, South Carolina 29402-0993 

1ustin O. Lucey, Esquire 
Post Office BoX 806 
Mt. Pleasant, South Carolina 29465 

.. ... ~~ 

Susan Bennett 
Paralegal to John L McCants 

A - 84 

, , 
i 
i· 

j 



----- ----_ ..... ---_ .... _- ... 

THE STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS . 

. .. . DECEIVEn 
APPEAL FROM CHARLESTON COUNnJ,' F .. 11 

Court of Common Pleas EB 0 9 2012 

Kristi .Le~ ~arrington Circuit Court JudglC Court Of ApPeals 

Case No. 2008-CP-IO-0049 

Mark F. Teseniar & Nan. M. Teseniar, on behalf of themselves and others similarly 
situated, and Twelve Oaks. At Fenwick Property Owners Association,· Inc., (from 
December 16,2008 to present) ........................................................ PlaintiffslRespondents, 

v. 

Professional Plastering &. Stucco, Inc., Defendant. 

-and-

National Fire & Marine Insurance Company, Inc ................................................ Appellant. 

RESPONSE BY APPELLANT NATIONAL FIRE AND MARINE INSURANCE 
COMPANY, INC. TO RESPONDENT'S. MOTION TO DISMISS . 

National Fire & Marine Insurance Company, Inc. ("Appellant"), by and through 

the undersigned counsel, hereby responds to Respondent's Motion to Dismiss Appeal. 

On or about January 4, 2008, Respondents filed a civil action alleging design and 

construction defects, and resulting water intrusion damages, within the buildings 

comprising the Twelve Oaks at Fenwick Plantation Horizontal Property Regime. 

Respondents filed the civil action initially against the developers but thereafter amended 

their complaint to include numerous other parties involved in the design and construction 

of the buildings, including the architect, general contractor and subcontractors. In their 
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Fifth Amended Complaint, filed on May 9, 2011, Respondents sought relief against the 

subcontractor Professional Plastering & Stucco, Inc., C'PP&S"). The civil action Was 

schedided for a date certain trial to begin on May 9, 2011. 

Appellant issued an insurance policy with commercial general liability COverage 

to PP&S effective for the period May 30, 2003 to May 30, 2004. Appellant is providing 

a defense in the civil action (now on appeal) to PP&S by Jonathan J. Anderson, Esq. of 

Anderson & Reynolds, LLC, pursuant to the Policy and subject to a reservation of rights. 

On March 8, 2011, Appellant served a Request for Special Verdict Fonn andlor General 

Verdict Fonn Accompanied by Written Interrogatories Pursuant to S.C.R.Civ.P. 49 (the 

"RequeSt"). The purpose of the Requests was to do as instructed in Auto-Owners 

Insurance Co., Inc. v. Newman, 385 S.C. i87, 6~4S.E.2d 541 (2009)C"Newman") and 

segregate damages. 

The Supreme Court in Newman held that while there was an occurrence of 

property damage, i.e., faulty construction, performed by a subcontractor to the builder 

(insured), that resulted in physically damaged Sheathing' arid framing (property damage); 

the CGL policy did not cover the cost to remove and replace the stucco and relied on 

Exclusion N, the "Recall of Products, Work or Impaired Property" exclusion: 

C. Dami:lges awarcied for replacement ofth~ defective stucco 

Auto-Owners finally argUes that even if an "occurrence" warrants 
recovery for the Homeowner's property damage, the trial court erred in 
determining that the COL policy covered the arbitrator's itemized 
allowance for, replacing and repairing the defective stucco itself as an 
incidental cost to repairing the damage to other property. We agree. 

Although the subcontractor exception preserves coverage for property 
damage that would otherwise be excluded as "your work," another policy 
exclusion bars coverage for damage to th~ defectiv~ wo{/ommship itself. 
Specifically, the policy exclUSIon ,provides that the insurance does not 
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cover damages "claimed for any loss, cost or expense ... for the repair, 
replacement, adjustment, removal or disposal of ... 'Your product'; .. , 
'Your work'; or ... 'Impaired property'; if such product, work or property 
is withdrawn ... from use ... because of a known or suspected defect, 
deficiency, inadequacy or dangerous condition in it." These terms 
unambiguously prohibit recovery for the cost of removing and replacing 
the defective stucco-even when the replacement of the defective work may· 
be incidental to the repair of property damage covered by the policy-and 
serve as one of th~bases for this Court's acknowledgment that a claim 
solely for economic losses resulting from faulty workmanship is part' of an 
insured's contractual liability which a COL policy is not intended to cover. 
See L-J 366 S.C. at 122, 621 S.E.2d at 35. Accordingly, we hold that any 
amount in the arbitrators allowance allotted to the removal and 
replacement of the defective stucco is not covered under the COL pq1icy. 

Newman, 385 S.C. 187, 197-98, 684S.E.2d 541, 546. 

Although the Supreme Court ruled that Exclusion N excluded coverage for the 

removal and replacement of the stucco, the Supreme Court nonetheless required Auto-

Owners to pay the entire judgment (removal and replacement included) becaUSe it found 

that Auto-Owners had not addressed the issue in the underlying arbitration. The Supreme 

Court stated the following: 

Nevertheless, it is not possible from· the record before the Court to 
determine what portion of the arbitrator's itemized Jist of damages may be . 
attributable to the removal and replacement of the defective stucco, and it 
is not the purpos~ of this declaratory judgment action to relitigate the issue 
of datnages. Auto-Owners had ail· opportunity to raise this matter when 
the issue of damages was Utigated before the arbitrator, who issued a final, 
binding award on the merits. 5 (Citation Omitted) 

CONCLUSION 

For the foregoing reasons, we affirm the trial court's decision fmding that 
the COL policy issued by Auto~Owners to Trinity covers the damage 
awarded by the arbitrator to the HomeoWlier. Although we reverse the 
trial court's decision to the extent thatit orders recovery under the policy 
for the removal and replacement of the defective stucco, there is no 
evidence in the record indicating which damages may be attributed to the 
removal and replacement cifthe defective stucco. 

Footnote 5 reads as follows: 
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Auto-Owners represented Trinity in binding arbitration, made mandatory 
by the teons of the insurance contract. Auto-OWners did so with a 
reservation of rights and an understanding that the coverage issue would 
be reserved for judicial Consideration in a separate proceeding. When the 
arbitrator determined damages, Auto-Owners did not seek review of or 
otherwise contest the damages award. 

Newman, 385 S.C. 187,198,684 S.E.2d 541, 547. 

The Supreme Court did not provide specific guidance on how an insurer is to raise 

the matter of differentiating the verdict for the purposes of insurance coverage in the 

underlying liability civil action; and, as argued in Appellant's initial brief, the proper 

procedure should be to do so inthe declaratory judgment action. 

In this matter Appellant's Request came before the trial court for a hearing on 

May 3, 20U; however, the trial court continued the Request until the time 'of trial 

scheduled to begin the following week. (Transcript May 9,2011, Pg.69). The Honor~ble 

Krista Lea Harrington held a jury trial starting on May 9, 2011 on Respondents' causes of 

action against PP&S. On May 13,201 I, prior to jury deliberations, the trial court orally 

denied National Fire's Request. (Transcript May 13, 2011 Pg. 527-28), The trial court 

did not issue a writtell order but stated the coW! would not pennit a non-party to be heard 

on the Requests. (Transcript May 13, 2011 Pg. 527-28). Respondents did not submit a 

written legal memorandum in opposition to the Requests, so Appellant is uncertain about 

Respondents' assertion that they would consent to the interv~ntion of Appellant as named 

party. On May 13, 2011, the jury returned a verdict in favor of Respondents in the 

amount of $7,723,225.00. The trial court entered jud~ent on the verdict on May 16, 

2011. Appellant filed and served a Notice. of Appeal on June 10,2011: 

On May 16, 2011, Respondents commenced a civil action in the Court of 

Common PleaS, Charleston County seeking a declaratory judgment that Appellant and the 
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---.----------- -- -- - .- ----,- --------

other insurers that issued insurance policies to PP&S owed indemnity to Respondent for 

the judgment. The civil action was removed to the federal court and is now pending 

before the Honorable Weston Houck of the United States District Court for the District of 

South Carolina. 

Appellant disagrees that it must' intervene pursuant to Rule 24 of the South 

Carolma Rules of Civil Procedure and become a named party in order to comply with the 

substance of Newman. A substantive part of -the appeal is whether Appellant must 

intervene pursuant to Rule 24 of the South Carolina Rules of Civil Procedure. Appellant 

disagrees that an insurer should do so and has briefed that position in its Initial Brief. 

Respondent moved to dismis,s the present appeal on the basis ,th_at Respondent Was 

not a named party to the civil action. Respondent contends that Rule 201(b), SCACR 

requires Appellant to be a narned party to the civiL action in order to appeal the decision 

of the lower court denying Appellants' Request. In further support of ' its position, 

Respondent cited Ex Parte Condon, 345 S.C. 634, 583· S.E2d 430 (2003) and Ex parte: 

South Carolina Department of Motor Vehicles, 390 S.C. 457, 702 S.E.2d 568 (2010). 

Rule 201(b), SCACR specifically states, "only a party aggrieved by an order, 

judgment,sentence or decision may appeal." Subparagraph (b) does notrequire that one 

bea named party to the civil action. The subparagraph only requires' that ~ party be 

aggrieved by an order to appeal it. The Court has previously explained that under Rule 

201(b), "[t]he word 'aggrieved' refers toa·substantial grievance, a denial of some 

personal or property right, or the imposition on a party of a. burden or obligation." 

Beaufort Realty Co. v. Beaufort Cnty., 346 S.C. 298, 301, 551 S.E.2d 588, 589 

(CtApp.2001). "A party is aggrieved by a judgment or decree when it operates on his or 
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her rights of property or bears directly on his or her interest." rd. Appellant is certainly 

such a party as it filed the Request. Appellant filed the Request in accordance with 

Newman, and the trial court denied the Request because· Appellant was not a named 

party. Whether Appellant, as an insurer, has to be a named party or not is substantive 

issue on appeal. 

In Ex parte Whetstone, 289 S.C. 580, 347 S.E.2d 881 (1986) confinns that a party 

not named in the civil action has appellate rights. In Ex Parte Whetstone, a non~party 

witness appealed from an order directing him to attend a deposition and produce certain 

documents. The respondent moved to dismiss the appeal on the ground the order was 
interlocutory and not directly appealable. The Supreme Court granted the motion to 

dismiss on the basis that an order directing a non-party to submit to discovery is not 

immedia.telyappealable. Id. at 580, 347 S.E.2d at 881. The Supreme Court held that the 

non-party witness had two alternatives to contest the discovery: I) the witiless may either 

comply with the discovery order and waive anY right tochallelige it on appeal, or 2) 

refuse to comply with the order and appeal after he is held in contempt for his failure to 

comply. Id at 580, 347 S.E.2d at 882. In summary, a party not named in the civil action 

does have appellate rights. 

The facts in Ex Parte Condon and Ex parte: South CarOlina Department of Motor 

Vehicles are distinguishabie from the present matter. In Ex parte: South Carolina 

Department of Motor Vehicles, Respondent petitioned the circuit court for a driver's 

license. The statute relied on by Respondent required him to serve the State of South 
.. . 

Carolina., which was done. The petition proceeded to a hearing, and the State did not 

challenge the peti~ion. The circuit court granted the relief requested by Respondent. 

6 
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.... --_._-_._-_.-.--_._--

Respondent then served the order on The South Carolina Department of Motor Vehicles 

(SCDMV). Through a series of motions, the SCDMV challenged the order before the 

circuit court but was unsuccessful. As a result, SCDMV appealed the order. The 

Supreme Court dismissed the· appeal because the SCDMV was not a party to the civil 

action. 

In cOlltrast to Ex parte: South Carolina Department or Motor Vehicles; Appellant 

did ask for specific relief of the trial judge at trial, and was denied the requested relief. 

Appellant is appealing the decision that it must intervene pur~uant to Rule 24 of the 

South Carolina Rules of Civil Procedure. In contrast, the SCDMV did not appear before 

the trial court in any way during the trial to contest the petition. Further, the SCDM\i was 

not specifically aggrieved by ail order as was Appellant. 

The SCDMV's interest was similar· to the generalized ~terests of ihe Attorney 

General in Ex Parte Condon. In Ex Parte Condon, taxpayers fiIeda class action civil 

action against the State of South Carolina and the Department of Reveriue; among others, 

alleging that the taxpayers had failed to receive a certain sales tax exemption~ As part of 

a settlement, the Circuit Court awarded attorney fees to class counsel. The South 

Carolina Attorney General filed a notice of appeal as to the award of attorney fees. The 

Supreme Court held that the Attorney General could not appeal the award of attorney fees 

because the Attorney General was not a party to the civil action. 

In Ex Parte Condon, the Circuit Court did not issue an order that directly affected 

the Attorney General. The order did not aggrieve the Attorney General. The order did 

not direct the Attorney General to take any action. The Attorney General had a general 

interest in the outcome of the civil action based on the Attorney General's "duty to 
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_ ... __ .. _-----_. - ------_. __ .. _--_.- ---- --.---

protect the public". Id. at 640, 583 S.E.2d 430, 433. The Supreme Court held that the 

Attorney General's duty to protect the public was an insufficient interest; and the 

Attorney General was required to intervene pursuant to Rule 24 of the South Carolina 

Rules of Civil Procedure. 

In contrast to Ex Parte Condon, Appellant is appealing the specific oral decision 

by the trial court made in response to a written submission by Appellant.. Appellant 

disagrees that it must intervene pursuant to Rule 24 and become a party; and that 

disagreement is a substantive part of the appeal. The rights of the Attorney General and 

SCDMV in Ex Parte Condon and Ex parte: South Carolina Department of Motor 

Vehicles were more generalized and asserted by them as interested state agencies. In 

contrast, the trial court's decision specifically aggrieved Appellant and coupled with 

Newman may deprive Appellant of rights with respect to the coverage litigation. 

Wherefore, having responded to Respondents' Motion to Dismiss Appeal, Appellant 

requests tbatthe Court of ApPe<i1s deny the same. 

February 9, 2012 

10 . M . ants, Es uire 
EI sLawhorne & Si , PA 
1501 Main St., 5th Floor 
P.O. Box 8825 
Columbia, SC 29201 
(803) 21'2-4959 
E-mail: jmccants@ellislawhome.com 
Attorney for Appellant 
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---_ .... _-_ .... ~----'-" .. _._-_._----

THE STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

Kristi Lea Harrington Circuit Court Judge 

Case No. 2008-CP-l 0-0049 

Mark F. Teseniar & Nan M. Tesenilir, on behalf of themselves and others similarly 
.situated, and Twelve Oaks At Fenwick Property Owners Association, Inc., (from 

. DeCember 16, 2008 to present) ........................................................ PlaintiffslRespondents . - . , 

v. 

Professional Plastering & Stucco, Inc., Defendant. 

-and-
. , 

National Fire & Marine Insurance Company, Inc ............................ : ................... Appellant. 

CERTIFICATE OF SERVICE 

I certify that I have served a copy of the Response by Appellant National Fire & 
Marine Insurance Company, Inc. to Respondent's Motion to Dismiss on 
PlaintiffslRespondents and other counsel of record by depositing a copy of same in the 
United States Mail, postage prepaid, on February 9, 2012, addressed to the follOwing 
counsel of record: 

Phillip W. Segui, Jr., Esquire 
Segui Law Firm, PC 
864 Lowcountry Blvd., Suite A 
Mt. Pleasant, South Carolina 29464 

John T. Chakeris, Esquire 
The Chakeris Law Finn 
Post Office Box 397 
Charleston, South Carolina29402 
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I -------.- --- .. -

Jesse A. Kirchner, Esquire 
Thunnond Kirchner Timhes & Yelverton,PA 
15 Middle Atlantic Wharf, Suite 101 
Charleston, South Carolina 2940 I 

W. Jefferson Leath, Jr., Esquire 
Leath, Bouch & Seekings, LLC 
Post Office Box 59 
Charleston, South Carolina 29402 

Justin O. Lucey, Esquire 
Post Office Box 806 
Mt. Pleasant, South Carolina 29465 

Everett A. Kendall, n, Esquire 
Christy R Mahon, Esquire 
Sweeny, Wingate & Barrow, PA 
Post Office Box 12129 
Columbia, South Carolina 29211 

Jon~than J. Anderson, EsqUire 
Anderson & Reynolds, LLC 
37 Yz Broad Street 
Charleston, South Carolina 29401 

February 9,2012. _ 
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STATE OF SOUTH CAR0LINA COURT OF COMMON PLEAS 
NINTH JUDICIAL CIRCUIT 
CASE NO.: 2008-CP-IO-0049 COUNTY OF CHARLESTON 

MARK F. TESENIAR and NAN M. 
T£SE:NIAR, et al, 

PLAINTIFFS, 

VS. 

FENWICK PLANTATION TARRAGON, 
LLC, ET AL, 

Mia 

DEFENDANTS. 

JURy TRIAL 

VOLUME 1 

held before the Honorable Kristi L. Harrington 

Perron, Circuit Court Reporter, 9th Judicial CirCUit 

in the Charleston County Courthouse 
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Teseniar, et al vs. Fenwick Plantation, et al 
Jury.Trial - Volume 1 

. May 9, 2011 

THE COURT: All right. 

----.-~--.. 

MR. MCCANTS: Good afternoon, Your Honor. I'm 

John McCants. I'll reintroduce myself. I'm counSel 

for National Fire --Insurance Company. We met 

briefly the other day and I introduced one of I was 

here on behalf of -- we were the insurer for 

Professional Plastering for a one-year period. And I 

had submitted samples or examples of special 

interrogatories. I had suggested renew the 

suggestion that the matter be taken up at an 

appropriate time with the jury charge after the 

evidence has been submitted. 

THE COURT; All right. Thank you. We will 

address that matter at the appropriate time . 

All right. Gentlemen, anything else? 

MR. KIRCHNER: Your HGnor, the only other thing 

is for our PQweri?oint. If I may just have a few 

moments just to hookup whatever it is I need .to 

THE COURT: You may. I have over-anticipated 

how long that we were going to be. So as s,oon as the 

jury gets her~. That ~ill give us a tew minutes. But 

they're not supposed to be back until 2:30. Once they 

all get here we'll get started, since we're a little 

bit ahe~d, and we'll begin with opening statements. 

And do we anticipate that Mr. Glick will be the 

MIA PERRON, CVR-CM -69-
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STATE OF SOUTH CAROLINA ) 
) COURT OF COMMON PLEAS 

COUNTY OF CHARLESTON ) 

Mark T. Teseniar, et al ) 
) 

Plaintiffs. ) 
) 

vs. ) Case No. 08-CP-1O-0049 
) 

Fenwick Plantation Tarragon, LLC ) 
et al ) 

) 
Defendants. ) 

PARTIAL TRANSCRIPT OF JURY TRIAL 
May 11-13,2011 

The within transcript is a portion of the jury trial held in the above­
captioned action on May] 0 through May 13, 20 II, before The Honorable Kristie 
L. Harrington, in Courtroom 4C of the Charleston County Courthouse, 100 Broad 
Street, Charleston, South Carolina; attended by Counsel. as follows: 

APPEARANCES: 

Jesse Kirchner, Esq .. 
Phillip Sequi. Esq. 
John Chakeris, Esq. 
Jefferson Leath, Jr .• Esq. 
Justin Lucey. Esq. . 

Appearing for Plaintiffs 

J.1; Anderson, Esq. 
Christy Mahon 

Appearing for Defendants 

VIvian Cross, Court Reporter 
Transcribed by 

Deborah Garrison 
Circuit Court Reporter - 9tb Judicial Circuit 

POst Office Box 901 
JohnslsJand,South Carolina 29457 

dGarrison@Sccourts.org 
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Mark T. Teseniar et al v. Fenwick Plantation LLC et at 527 
Case No. 08·CP· I 0·0049 

Portion of Jury Trial ofMIlY 11·13,2011 
Before The Honorable Kristie L. Harrington 

MR. McCANTS: I'~ John McCants on 

2 behalf of Master Fire and Marine Insurance 

3 Company. Do you want to take up my matter 

4 after you finish with the case? 

5 THE COURT: I will simply I can 

6 take up your matter very quickly. I am not 

7 going to entertain any suggestions as to 

8 requests to charge or as to verdict forms from 

9 parties not listed in the case and not partie s 

10 to the case. I will, out of an abundance of 

11 caution, mark your request to charge and your 

12 verdict form as a Court's exhibit. Thank you. 

13 MR. McCANTS: ~ote my objection. 

14 Thank you, Your Honor. 

15 ·THE COURT: Thank you. Hold On one 

16 second. One more time ~- we need your name, 

17 and if you coul~ spell your la~t name for this 

18 court reporter; I peiieve my previous court 

19 reporter got everYthi~~. Stand right there. 

20 If you'll just spell it. 

21 MR. McCANTS: Your Honor, I'm John 

22 McCants. I'm here on behalf of National Fire 

23 and M~rine Insurance Company. ~y last game is 

24 M-C-C-A-N-T-S. 

25 THE COURT: Thank YQu, Mr, ~cCants. 
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Mark T. Teseniar et al v. Fenwick Plantation LLC et al 528 
Case No. OS-CP-10-0049 

1 

2 

3 

Portion of lwy Trial of May 11-13,2011 
Befon: The HonDrable Kristie L. HimlDgton 

MR. MCCANTS: ~hank you, Your Honor_ 

THE COURT: Mr. Kirchner? 

MR. ANDERSON: Your Honor, I haVe 

4 one other matter. We are going to need to 

5 make a proffer of testimony of our witness, 

6 Mr. Dawkins, and wondered when you wanted to 

7 do that. 

8 THE COURT: I'm trying to 

9 ~~commod~te the jury's sched~le, because one 

10 indiiidual, who is out foreperson, that needs 

11 to be out by 5:00 o'clock. So I'm trying --

12 we could -- while they deliberate you could 

13 proffer Mr. Dawkins. That's my inclination. 

14 MR. KIRCHNER: Your Honor, I jus t 

15 want to make it clear for the record that what 

16 I'm concerned with is the sequence, in that 

17 the proffer has not been made prior to -- the 

18 proffer is being made. after the opportunity 

19 for him to testify. And I wanted to ~~ke s~re 

20 that there was no waiver of any issue 

21 concerning that. 

22 THE COURT: The record will be very 

23 clear as to what we.' re doing I and I will allow 

24 him to be proffered at an appropr~ate time if 

25 it does not delay the proceedings any further 
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Mark T. Teseniar etal v. Fenwick Plantation LLC et at 529 
Case No. 08·CP-IO·0049 

.PortioD ofJwyTrial of Mil)' 11-13,2011 
Before The HODDrllble Kristie L. HaningtOD 

~nd that it will not indicate a waiver of any 

2 objections that you may have. Thank you, Mr. 

3 Anderson. 

4 MR. LUCEY: Your Honor, may I 

5 approach and hand you our jury charges? 

6 THE COURT: I have one question to 

7 you is as to Defendants' 17. That's the only 

8 question I have. 

9 MR. LUCEY: We've reviewed that and 

10 have no objection, Your Honor. 

11 THE COURT: You have no objection 

12 to including Defendant's 17. Is that correct? 

13 

14 

MR. LUCEY: 

THE COURT: 

That's correct. 

Thank you. All the 

15 jurors are hete. Are we ready to proceed? 

16 MR. MCCANTS: Your Honor, I just want 

17 to make sure ~hat you're marking. Is it the 

18 document I sent your law cler~ in the e-~ail? 

19 THE COURT: The i~tter~ It's a 

20 stack of papers. And, Mr. McCants, I will 

21 take. that up. I'm really trying to get this 

22 trial coricluded to accommodate my jurors so 

23 that we don't have to -- that I don't have to 

24 sequester them. All right? Because they're 

25 getting a 11 ttle antsy. 
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STATE OF SOUTII CAROLINA 

COUNTY OF CHARLESTON 

Mark F. Teseniar & Nan M. Teseniar, et a!. 
o Plaintiff 

v. 

Fenwick Plantation Tarragon, LLC, Et Al. 
IZI Defendant. 

Plaintiff's Attorney: 
Phillip W. Segui, Jr., Esquire, Bar No. 
Address: 

181 Written motion attached 
o Fonn Motion -

I hereby move for reI" 

Si 

181 PAID,.., AMOUNT: 25.00 

) 
) IN THE COURT OF COMMON PLEAS 
) 
) 
) CASE NO. 
) 08-CP-lO-0049 
) 
) MOTION INFORMATION FORM 
) AND COVER SHEET 
) 
) 

Defendant's Attorney: 
,BarNo. 

. Address: 

phone: fax: 

o EXEMPT: 0 Rule to Show Cause in Child or Spousal Support 
(check reason) D.Domestic Abuse Dr Abuse and Neglect . . o Indigent Status 0 State Agency v. Indigent Party 

D SeXUally Violent Predator Act DPost·Convicti(m Relief o Motion for Stay in Bankruptcy 
D Motion for PubJication 0 Motion for Execution (Rule 69, SCRCP) o Proposed order submitted at request of the courtj or, 

reduced to writing'front motion madcin open cowt per jlldgc's instructions 
Name of Court Reporter: 

Other: 
JUDGE'S SECTION o Motion Fee to be paid upon filing of the attached 

order. JUDGE 
DOther: 

CODE: Date: 
CLERK'S VERIFICATION 

Date Filed: 
Collected by: 

o MOTION FEE COLLECTED: _---,...-__ o CONTESTED - AMOUNT DUE: 

SCCAJ233 (112003) 



STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

Mark F. Teseniar & Nan M. Teseniar, on 
behalf of themselves and others similarly 
situated, and Twelve Oaks At Fenwick 
Property Owners Association, Inc., (from 
December 16, 2009 to present), 

Plaintiffs, 

vs. 

Fenwick Plantation Tarragon, LLC, A South 
Carolina Limited Liability Company, fIkIa 
Fenwick Tarragon Apartments, LLC, a South 
Carolina Limited Liability Company; Charleston 
Tarragon Manager, LLC, A Delaware Limited 
Liability Coinpany; Tarragon Development 
Corporation, A Nevada Corporation; Summit 
Contractors, Inc.; Fogleberg Koch Architects, 
Inc.; Developmen~ Compliance & Inspections, 
Inc.; H2L Consulting Engineers; Tweive Oaks at 

_____ . _____ EenWicL Prop"cnY_ Owners Association, Inc~ 

(from August 8, 2006 to Decenioer13, "2(TO'8); 
Professional Plastering & Stucco, Inc.; Johnson 
COnipanies, Inc. d/b/a Johnson Roofmg, Inc_; 
Los Campos, Inc.; North Florida Framing, Inc.; 
Best Masonry & Tool Supply, L.P., as successor 
in interest to Best Masoruy & Tool Supply, Inc., 
as Successor in Interestto Magrla WaIl, inc.; All 
South Vinyl Products, Inc;; Marquez 
Construction, Inc.; J.T. Walker Industries, Inc.; 
1.T_ ritdustries d/b/a GeneraI Aluminum 
COrpQration and General Aluminum Company 
of Texas, LP and J.R Hobbs Co.- Atlanta LLC 
flkJa JRH Merger Co.; LLC; Jamie Helman, 
individually; Scott Ferguson, mdividually; Chris 
Cohbs, individually; . Federal InsUrance 
Company; Maria Arias; Miquel Rosales; and 
APS EnterpriseS Unlimited, Inc.; . 

Defendants. 

IN THE CO'URT OF COMMON PLEAS 
FOR THE NINTH JUDICIAL CIRCUIT 
eMI A~tlon No.: 200S-CP-IO-0049 
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Professional Plastering & Stucco, Inc. . 

Third-Party Plaintiff, 

VS. 

Luis Martinez, Villagomez Painting, Inc.; and 
D.M. Painting; 

Third-P Defendants. 

REQUEST FOR A SPECIAL VERDICT FORM AND/OR GENERAL VERDICT FORM 
ACCOMPANIED BY WRITTEN INTERROGATORIJi:S 

PURSUANT TO S.C.R.CIV.P. 49 

National Fire & Marine Insurance Company ("National . Fire"), by and through the 

undersigned counsel, does hereby request that the Court provide a special verdict form to the jury 

andlor a general verdict fonn accompanied by written Interrogatories. National Fire issued an 

insurance policy with commercial general liability coverage to Professional Plastering & Stucco, 

. ___ . '" -, .. lnc._C~P.r.oi~~~ti2JEl1!!!steri~g~} for_t1te period May 30, 2003 to May 30, 2004. N~tional Fire is ---- ... _.---.---- --- ---_._----- ... 
·-' •• 0 ___ ._" 

providing a defense to Professional Plastering by Jonathan J. Anderson, Esq. of Anderson & 

Reynolds, LLC pursuant to the policy and a reservation of rights. National Fire is an interested 

party in the civil action as one or more parties may seek indemnity under the policy for any 

verdict. National Fire is infonned and believes that the policy does not cover certain alleged 

damages. In that regard, National Fire cites to the South Carolina Supreme Court decisions iii 

Crossman Communities of North Carolina. Inc. v. Harleysville Mutual Insurance Companv, S.C. 

Sup. Ct. Order dated January 7, 20]] pg. 32 (Shearouse Adv.Sh. No. i)(Petition for Rehearing 

Pending), Auto-Owners Insurance Co .. Inc. v. Newman, 385 S.C. 187, 684 S.E.2d 541 (2009) 

and Lol, Inc. v. Bituminous Fire and Marine Insurance Company, 366 S.C. 117; 621 S.E.2d 33 

(2005) . 

.. - .. - -·-·c-_··-- .. ..:_ ... _ . ___ . 2. ___ .. '. 

----_ ... ---_. 

- -.--._ •••• &- - - ....... - '-



--- -------------- ---------- --- .--- ------

To avoid potential prejudice with the verdict, National Fire requests that the Court 

submit a special verdict form andlor general -verdict with special interrogatories without . -

reference to National Fire or insurance coverage. See_ Crocker v. Weathers, 240 S.C. 412, 126 

S.E.2d 335. 340·41 (1962)("The long-established rule of our decisions is .that the fact that a 

defendant is protected from liability in an action for damages by insurance shall not be made 

known to the jury. The reason of the rule is to avoid prejudice in the verdict, which might result 

from the jury's knowledge that the defendant will ~ot bve to pay it"). 

Natio~a1 Fire requests the Court submit appropriate fonns to the jury pursuant to 

S.C.R.Civ.P. 49 for the jury to differentiate damages alleged to be caused by Professional 

Plastering. National Fire requests that the COllrt prepare these forins at such time during the 

course of tbe trial as is appropriate based upon the evidence presented at trial. National Fire 

reserves all rights as to the issues of defense and/or indemnity. 

---- -------------_._. -"": ... ----- --_. __ . - - ---

ColuJ.Ilbiil, South Carolina 
March 8, 2011 

..;. . - . - ._0 - ~- -
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STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

MarkF. Teseniar&Nan M. Teseniar, on 
behalf of themselves and others similarly 
situated, and Twelve Oaks AI Fenwick 
Property Owners Association, Inc., (from 
December 16, 2009 to present), 

Plaintiffs, 

vs. 

Fenwick Plantation Tmagon, LLC, A South 
Carolina Limited Liability Company, fIkIa 
Fenwick Tanagon APartmerits, LLC, a South 
CaroliJia Limited Uability Company; Charleston 
Tarragon Manager, LLC, A Delaware Limited 
Liability Company; . Tarragon Development 
COJ:poration, A Nevada COIpOration; Suminit 
Contractors, Inc.; Fogleberg Koch Architects, 
Inc.; Development, Compliance & Inspections, 
Inc.; H2L Consulting Engineers; Twelve Oaks at 
Fenwick Property Owners Association, Inc. 
-(ftom-August~,-20M -to-December..lS,-20.0S);:. . 
Professional Plastering & Stucco, Inc.; Jolmson 
Companies, Inc. d/b/a Johnson Roofing, Inc.; 
Los Campos; Inc.; North Florida Framing, Inc.; 
Best Masonry & Tool Supply, L.P., as successor 
in interest to Best Masoruy & Tool Supply, Inc., 
as Successor in Interest to Magna Wall. Inc.; AU 
South Vinyl Products,·. Inc.; M3rquez 
Construction, Inc.; J.t. Walker Industries, inc.; 
J.T. Industries d/b/a General Aluminum 
Corporation and General Aluminwn Company 
of Texas, LP and J.R. Hobbs Co. - Atlanta LLC 
fIkIa JRH Merger Co., LLC; Jamie HelmllI1; 
individually; Scott Ferguson, individually; Chris 
Cobbs, individually; Federal Insurance 
Company; Maria Arias; MiqueJ Rosales; and 
APS Enterprises Unlimited, Inc.; 

Defendants. 

IN THE COURT OF COMMON PLEAS 
FOR THE NINTH JUDICIAL CIRCUIT 
Civil ActJon No.: 2008-CP-I0-0049 

CERTIFICATE OF SERVICE 
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----------------- --- ----------- - ----- .------ - -

". 

Professional Plastering & Stucco, Inc. 

Third-Party Plaintiff, 

vs. 

Luis Martinez, Villagomez Painting, Inc.; and 
D.M. Painting; 

1'hiId-Part Defendants. 

I, Susan Bennett, an employee of the law finn of Ellis, Lawhorne & Sims, P.A., do 

hereby certify that I served a copy of a Request for Special Verdict Form and/or General 

Verdict Form Accompanied by Written Interrogatories Pursuant to S.C.R.Civ.P. 49 upon 

the below-referenced counsel of record this the 8!~ day of March 2011 by depositing a copy of 

the same in the US Mall, postage prepaid and addressed as follows: 

Phillip W. Segui, Ir., Esquire 
Segui Law Finn,PC 
864 Lowcountry Blvd., Suite A 
Mt. PleB$ap.t, South Carolina 29464 

- ------._-- .~-- - - .-- -. 

Jesse A Kirchner, Esquire 
Thurmond Klrchrier Timbes & Yelverton, PA 
15 Middle Atlantic WhlIrf, Suite 101 
Charleston, South Carolina 29401 

Michael B. T. Wilkes, Esquire 
Ellen s. Cheek, EsqUire 
Laura JOMson Evans, Esquire 
Wilkes Bowers, PA 
127 Dunbar Street, Suite 200 
Spartanburg, South Carolina 29306 

jonathan 1. Anderson, Esquire 
Anderson & Reynolds; LLC 
37 Yz B.mad Street 
Charleston, South Carolina 29401 

Everett A. Kendall, IT, Esquire 
Christy E. Mahon, Esquire 
Sweeny, Wingate &. Barrow, PA 

John T. Chakeris, Esquire 
The Chakeris Law Finn 
Post Office Box 397 
Charleston, South Carolina 29402 

- - - _ ... -~ -. .;. -
W.Iefferson Leath, Ir., Esquire 
Leath; Bouch & Seekings, LLC 
Post: Office Box 59 . 
Charleston, South Carolina 29402 

Randali C. Stoney, Jr., Esquire 
Barbara J. Wagner, Esquire 
Barnwell Whaley Patterson & HeIms, LLC 
885 Island Park Drive . 
Post Office Drawer H 
Charleston, South Carolina 29492 

Charles G. Blackburn, Esquire 
MUrphy & Grantland, PA 
Post Office Box 6648 
Columbia, South Carolina 29260 

R. BIy.U1 Barnes, Esquire 
i. Geoffrey Osborn, Jr., Esquire 
Rogers Townsend & Tho~,PC 

. '.' ". .. .. . 
• • '... ". ~ .. .. • , .... ~ ~ ~ • • '. _. • ., ..... J. 



Post Office Box 12129 
Columbia, South Carolina 29211 . 

Timothy A. Domin, Esquire 
Clawson & Staubes, ltC 
126 Seven Fanns Drive, Suite 200 
Charleston, South Carolina 29492 

Roy P. Maybank, Esquire 
Jason A. Daigle, Esquire 
Maybank Law Firm, LLC 
Post Office Box .12579 
Charleston, South Carolina 29422 

Robert D. Waltz, Esquire 
Keaveny Law Firm, LLC 
44S Folly Road 
Charleston, South Carolina 29412 

William A. Scott, Esquire 
Pederson & Scott, PC 
775 St. Andrews Blvd. 
Charleston, South Carolina 29407 

Post Office Box 100200 
Columbia, South Carolina 29202-3200 

David S. Cobb, Esquire 
Turner Padget Graham & Laney, PA 
Post Office Box 22129 
Charleston, South Carolina 29413 

Christopher M. Adams, Esquire 
Charles L. Appleby, N, Esquire 
Collins & Lacy 
Post Office Box 12487 
Columbia, South Carolina 29201 

M. Brittain Tlivis, Esquire 
Young Clement Rivers, LLP 
Post Office Box 993 
Charleston, South Carolina 29402-0993 

Justin O. Lucey, Esquire 
Post Office Box 806 
Mt. Pleasant, South Carolina 29465 

.--~ . '-

~.~ 
Susan Bennett 
Paralegal to Jolin L. McCants 
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ELLIS:LAWHORNE 
JOD L. MCCANTs 
Direct." .. 1 (lOl) 212-4959 

In,,,cants@elh.lawborne.ccm 

The Honorable Iulie 1. Annstrong 
Charleston County Clerk of Court 
100 Broad Street Suite 106 
cha:rieston. SC 29401-2258 

- --" --.-" ------

March 8, 2011 

RE: . Mark F. Teseniar and Nan M. Teseniar. et al. vs. Fenwick Plantation Tarragon, 
LLC, etaL ~. 

Civil Action No.: 2008-CP-IO-0049 
EL&S Fiie No.: 002090 .. 58983 

Dear Ms. Annstong: 

Enclosed herein for filing please find an original and one copy of a Request for Special 
Verdict Form and/or General Verdict Form Accompanied by Written Interrogatories 
Pursuant to S.C.R.Civ.P. 49 in connection with theabove-i'eferenced matter. Please file the 
original and return a clocked-in copy of same to my office using the ~nclosed self~addressed, -

-postage.paid envelo.p.e. 

By copy of this letter to counsel of record and attached Certificate of Service, I am 
hereby serving each with a copy of same; -

Thank you fot your assistance in this matter and shouid you otherWise have any 
questions or comments, please do not hesitate to contact me. 

With wann personal regards, I am 

8mc ~Iy yo? ufi!l 
L. McCants L v 

JLM/sb 

Enclosure(s) 

cc: (wI encl.) 
Phillip W. Segui. Jr., Esquire 

Blls, Lawhome& Sims, PA, Attorneys at Law 

1501 Main Street, 5th Floor = PO Box 22B5 c Columbia, South Carolina 29202 ." BOO -254 4190 g 803 n9 4749 Fax = efrlsJaWhorne.com 

x- lug 



.( .. 
The Honorable Julie J. Annstrong 
Page 2 
March 8,2011 

John T. Chakeris, Esquire 
Jesse A. Kirclmer, Esquire 
W. Jefferson Leath, Jr., Esquire 
Michael B. T. Wilkes, Esquire 
Ellen S. Cheek, Esquire 
Laura Johnson Evans, Esquire 
Randall C. Stoney, Jr., Esquire 
Barbara 1. Wagner, Esquire 
JonathanLAndersoD,~uire 
Charles G. Blackburn. Esquire 
Everett A. Kendall, fl, Esquire 
Christy E. Mahon, Esquire 
R. Bryan Barnes, Esquire 
J. Geof'fu:Y Osborn, Jr., Esquire 
Timothy A. Domin~ Esquire 
David S. Cobb, Esquire 
Roy P. Maybank, Esquire 
Jason A. Daigle, Esquire 
Cllristopher M. Adams, Esquire 
Charles L. Appleby, IV, Esquire 
Robert D. Waltz. Esquire 
M. Brittain Travis, Esquire 
William A. Scott, Esquire 

- ~ustin O. Lucey, Esqu"iie 

• 

, . 
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STATE OFSQUTH CAROLINA 

COUNTY OF CHARLESTON 

Mark F. Teseniar & Nan M. Teseniar, on 
behalf of themselves and others similarly 
situated; and Twelve Oaks At Fenwick 
Property OWners Association, Inc., (from 
DeCember 16,2009 to present), 

Plaintiffs, 

vs. 

FenWick Plantation Tarragon, LLC, A South 
Carolina Umited liabilitY Company,· f7wa 
Fenwick Tarragon Apartments; LLC, a SOuth 
Carolina Limited Liability Company; Charleston 
Tarragon Manager. LLC, A Delaware Limited 
Liability Company; Tarragon ~Iopment 
Corporation. A Nevada CoIpomtion; Summit 
Contractors, Inc.; Fogleberg Koch .AtchiteCts, 
Inc.; Development. COmpliaiice & Inspections, 
Inc,;H2L ConsuIiingEngin.eerS; TWelve Oaks at 
Fenwlck Property Owners Association, Inc. 
(from AUgust 8, 2006 to December IS, 2008); 
ProfeSSional piastering & Stucco,: Inc.; Johnson 
Companies, Inc. d/b/a JohnsonRoofiog, Inc.; 
Los Campos, Inc.; North Florida Framing. inc.; 
BestMasoin'y & Tool Supply,L.P., as successor 
in interest toBm Masonry & Tool Supp,Iy, Inc., 
as Sticcessorin Interest toMlJgna Wall, Inc.; All 
SoUtli Vinyl Products, Inc;; Marquez 
Construction, Inc.; J.T. Walker lndustDes, Inc.; 
I.T. Industries dibla General Alwninuni 
Corporation, and General Aluminum qlmpany 
of Texas, LP and J.R. Hobbs cO. - Atlanta I.;i.C 
ffkla JRH Merger Co., LLc; Jamie Hehnan, 
individually; Scott FergUsOD;individ~ly; Chris 
Cobbs, iDdividually; Federal Insurance 
Company; Maria Arias; Miquel Rosales; and 
APS Enterprises Unlimited, Inc.; 

Defendants. 

IN THE COURT OF COMMON PLEAs 
FOR THE NINTH JUDICIAL CIRCUIT 
Civil Action No.: 2008-CP-IO-0049 
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--- ~.-.-.----.-~-- .... --.-.. ---.- .. ------------ ---

Professional Plastering & Stucco, Inc. 

Third-Party Plaintiff, 

vs. 

Luis Martinez, Villagomez Painting, Inc.; and 
D.M. Painting; 

Third-Party DefendantS. 

Memorandum Submitted by National Fire & Marine InsuraDce Company 

National Fire & Marine Insurance Company ("National Fire'1, by and through the 

undersigned counsel, heteby submits this memorandUm in regards to its Request for a Special 

Verdict Fonn andlorGeneral Verdict FOnil Accompanied by Written Interrogatories Pursuant to· 

S.C.R.Civ.P.49. 

National Fire issued an insurance policy with commercial general liability coverage to 

Defendant ProfessionaJ Plastering & Stucco, hie. ("Professional Plastering") effective for the 

period May 30, 2003 to May 30, 2004 (the "Policy"). National Fire is providing a defense to 

Professional Plastering by Jonathan J. Anderson, ESq. of Anderson & Reynolds, LLC, pursuant 

to the Policy arid a reservation of rights to challenge any obligations for it defeilse and indemnity. 

In addition, Audubon Insuran<;:e Company, a subsidiary of Chartis U.S., Inc., is providing a . 

defense to Professional Plastering and retained Everett A Kendall. )jsq. and ChriSty Mahon, ESq. 

of Sweeny Wingate & Barrow, PA .. to defend Professional Plastering. , 

The Subject civil action is a building cons.truction defect one and concerns a 

condominium community located in Charleston, S.C. knoWn as Twelve Oaks at' Fenwick 

Plantation (''Twelve Oaks"). The buildings in Twelve Oaks consist of ten (10) residential 

buildings, a pool house and a leasing center. SUmmit Contractors Group, Inc. was the general 
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contractor for the construction of the buildings and constructed the buildings in the early 2000s 

for Defendant Fenwick Plantation Tarragon, LLC, or other Tarragon entity, to be a 216 unit , 

apartment complex. 

Summit Contractors and PC9fessionai Plastering executed a Subcontract Agreement dated 

March 14, 2002, for Professional Plastering to perfonn the "stucco" scope of work for the 

construction of the buildings. Plaintiffs allege that Professional Plastering subcontracted with 

Maria Arias, Miquel Rosales and APS Enterprises Unlimited, Inc., to perform the stucco SCOpe 

of work. (Fifth Amended Complaint ~ 14, 15). The City of Charleston Issued a Certificate of . 

Occupancy dated December 17; 2002 for the buildings. The Twelve Oaks community was 

converted to a condominium regime in 2006. 

Plaintiffs commenced the civil action on or about January 4, 2008 complaining about the 

construction of the buildings and water iritrusion damages (See e.g;, Fifth Amended Complaint'!! 

42). Plaintiffs allege as follows: 

The design and construction defects have resulted in repeated water intrusion 
into the residences; failure of the components of the exterior envelope, failure of 
the structural system(s), and other consequential damages' to the common 
elementS of the Association and to the interior of the Units. Upon information 
and beliet: these adyerse events have occurred each and every year since 
construction; and constitute 'Occurrences' and 'property ciamagef and 
CompenSable damages under standard andlor typical general liability andlor 
completed operations insurance policies maintained by the defendants herein; 
further the negligence of each defendant haS ·reSulted in damage to the work of 
the others. 

(Fifth Amended Complaint, 42). 

AB to Professional Plastering, Plaintiffs allege. "[i1ts subcontract was to correctly install 

the stucco exteriors with the proper details and components so as to prevent water intrusion into 

the buildings in accordance with the building code requirements." (Fifth Amended Complaint; 
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8). Further, "[tJhese subcontractors were to correctly install the stucco exteriors with the proper 

details and componentS so as to prevent water intrusion into the buildings in accordance with 

building code requirements." (Fifth Amended Complaint '33). ~laintiffs allege as follows; 

In violation of its contractual and common law duties, Defendants Professional 
Plastei:ing, Maria Arisas, Miquel Rosales, and APS Enterprises· Unlimited, Inc. 
did not install the stucco and components in a competent and workmanlike 
fashion and in confonnity to the requirements of the building code, but rather 
constructed the exterior building envelope of the buildings at Fenwick in Ii 
defective condition causing or contributing to the leaks into the buildings and in a 
manlier which will require significant repair in order to maintain a water resistant 
or water management exterior as required by code and by good building practices. 

(Fifth Amended Complaint, 34). 

Insurance coverage for the damages alleged by Plaintiffs are not determined in this civil 

action. To the extent there is a verdict against P~fessional Plastering, National Fire bas reserved 

. the right to have a court determine issues regarding coverage or indemnity under the Policy. The 

present civil action should otherwise be :free of the mention of insurance. See Crocker Vs 

Weathers. 240 S.C. 412, 126 S.E.2d 335, 340-41 (1962)('Thelong-established rule of our 

decisions is that the fact that a defendant is protected·from liability in an action for damages by 

insurance shall not be made known to the jury. The reason of the rule is to avoid prejudice in the 

verdict, which might result from the jurtsknowledge that the defendant will not have to pay it'). 

InSurance coverage for II. COllStruction defect, building envelope, water intrusion claim in 

. South Carolina is addressed in Auto-Owners Insurance Co .. Inc. v. Newman. 385 S.C. 187,684 

S.E.2d 541 (2009)("Newmann
) and Crossman COinmunities of North Catolina. Inc. v. 

Harleysville Mutual Insurance Company, S.C. Sup. CI. Order dated January 7, 201 I pg. 32 

(Shearouse Adv.Sh. No. 1)(Petition for Rehearing Granted)("CrossmanIJ
). 

The facts in Newman involved a construction defect claim arising out of the construction 
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of a single family house. The homeowner and homebuilder submitted the claim to binding 

aIbitration; and Auto Owners ~surance Company provided defense counsel to the bUilder 

pursuant to an insurance policy with commercial general liabiiity coverage. The arbitrator 

awarded damageS to the hOineowner based on a contractor's itemized cost of repair proposal that 

included an estimate for the cost to remove and replace the stucco ~ding, and included an 

allowance to repair any water-damaged sheathing and framing that may be found once the stucco 

was removed from the house. 

After the arbitrator issued the award, Auto-Owners filed a declaratory judgment civil 

action. The issue of coverage related to the damages for the removal and replacement of the 

stucco system and the allowance for water damaged sheathing anelior framing. The trial COurt 

ruled in favor of the homeowner holding that the policy covered the damages for the removal and 

replacement of the stucco and the allowance. 

Ori appeal, the South Carolina Supreme Court affinned the trial coilrt and iSSUed a 

deciSion holding that the CGL policy covered the damages for the removaJIreplaeement of the 

stucco and the allowance. AutO-OWners petitioned for ~ rehearing, which the Supreme Court 

granted to Auto-Owners. The Supreme Court reheard arguments and issued a second decisi~n, 

which replaced the fust one._ See Newman, 684 S.E.2d 541. In Newman, the Supreme Court held 

that there was an occurrence of property damage, i.e., .faulty construction, performed by a 

subcontractor to the builder (insuted), that resulted in physicaIiy damaged sheathing and framing 

(property damage). The Court also held that the CGL policy did not cover the damages for the 

removal and replacement of the stucco and relied on ExciusionN': 
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c. Damages awarded for replacement of the defective stucco 

.Auto-Owners finally argues that even if an "occurrence" warrants recovery for the 
Homeowner's property damage, the trial court erred in dctennining that the COL policy 
covered Ihe arbitrator's itemized allowance for replacing and repairing the defective 
stucco itself as an incidental cost to repairing the damage to other property. We agree. 

Although the subcontractor exception preserves coverage for property damage that 
would otherwise be excluded as ''your work." BIJCltbcr policy exclusion bars coverage for 
damage to the defective worlanansbip itself. Specifically, the policy exclusion provides 
that the insurance does not cover damages "claimed for any loss, cost or expense ... for 
the repair, replacement, adjustment, removal or disposal of ... 'Your product'; ... 'Your 
work'; or ... 'Impaired property'; if such product, work or property is WithdraWn ... from 
use '" because of a known or suspected defect, deficiency, inadequacy or dangerous 
condition in il. If These terms unambiguously prohibit recovery for the cost of removing 
and replacing the defective stucco-even when the replacement of the defective work may 
be incidental to the repair of property damage coVered by the policy-and serve as one of 
the bases for this Court's acknowledgment that a claim solely for economic losses 
resulting from faultyworIananship is part of an insured's contractual liability which a 
CGL policy is not intended to cover. See L-J 366 S.C. at 122, 621 S.E.2d at 35. 
Accordingly, we hold that any amoWlt in the arbi1rator's allowance allotted to the 
removal and replacement of the defective stucco is not covered under the CGL policy. 

Newman, 385 S.C. 187, 197-98,684 S.R2d 541, 546. 

In the present civil action. Plaintim have submitted a Preliminary Repair Estimate 

prepared by ProCon & Associates, Inc. Among other things, the estimate includes separate line 

item costs to remove and replace the stucco system, Professional Plastering's work, and to repair 

water damaged or deterlora~ building materials. At the appropriate time, and if applicable, 

National Fire believes that this document may be sufficient to distinguish the different types of 

damages relative to insurance coverage. However, although the Supreme Court ruled that 

Exclusion N excluded coverage for the removal and replacement of the stucco, the Supreme 

Court required Auto-Owners to pay the entire judgment (removal and replacement included). 

The Supreme Court stated the following: 

NeverthelCSl!, it is not possible from the record before the Court to determine what 
portion of the arbitrator's .itemized list of damages may be attributable to the removal and 
replacement of the defective stucco, and it is notthe .purpose of this declaratory judgment 
action to relitigate the issue of damages. Auto·Owners had an oPP'ortunity to raise this 
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matter when the issue of damages was litigated before the arbitrator, who issued a final, 
binding award on the merits. 5 (Citation Omitted) 

CONCLUS10N 

For the foregoing reasons, we affirm the trial court's decision fInding that the COL policy 
issued by Auto-Owners to Trinity covers the damage awarded by the arbitrator to the 
Homeowner. Although we reverse the trial court's decision to the extent that it orders 
recovery lUlder the policy for the removal and replacement of the defective stucco, there 
is no evidence in the record indicating which damages may be attributed to the removal 
and replacement of the defective stucco. 

Footnote 5 reads asfo1l0ws: 

Auto-Owners represented Trinity in binding arbitration, made mandatOry by the terms of 
the insurance contract. Auto-Owners did so with a reservation of rights and an 
understanding that the coverage issue would be reserved for judicial consideration in a 
separate proceeding. When the arbitrator determined damages, Auto-OwncTS did not seek 
review of or otherwise contest the damages award. 

Newman. 385 S.C. 187, 198,684 S.E.2d 541, 547. 

Accordingly, National Fire is before this court seeking the requestedreIiefherein. 

In Crossman, Ci'ossman Conuilunities of N.C: constructed five Condominium projects. 

Like the homeowners in the present civil action, the homeowners·filed suit against Crossman 

Conuntmities of N.C. after discovering construction defects and water damages with to the 

buildings. The homeowners alleged Crossman Comm~ties of N.C. defectively con~truct~ the 

buildings, and as a result, the buildings experienced substantial decay and deterioration. The 

parties stipulated that the property damage resulted.from water intrusion, that the damage was -

progressive in nature, and the damage caused by the negligent c~tion of subcontractors. 

"The trial court ruled there was property damage 'that resulted from"and was in additiori to, the 

SUlJcontractors' work itselt:' and thus, 'the property damage was caused by an occurrence'." I! at 

34. The Supreme Court reversed the trial court. TheSupreme Court in Crossman also ovenuled 

. Newman. However, parties in Crossman flied Petitions (or Rehearing before the Supreme Court. 

7. 

A-116 

1" 



The Supreme Court granted the Petitions and scheduled oral argument for May 23. 2011. 

Accordingly, Crossman may not be a final decision as of the trial of the present civil action. 

The Supreme Court, in Crossman stated, "[t]hus. the issue we must resolve is: When 

faulty wotkmanship directly c~uses further damage to non-defective components of an insured's 

project, does this necessarily constitute an occurrence?" rd. at 46. The Supreme Court held, 

"[tJhe natural and expectl::d consequence ofnegligentJy installing siding to these condOminiums 

'is water intrusion and damage to the interior of the units. There' is no fortuity element present 

under the factual scenario." rd. at 47. The Supreme Court stated, "[w]e hold that faulty 

workmanship can cause an occurrence. II rd. at 46. However, "[f]aulty workmanship is not an 

'occurrence'." Id. at 46. 

The Supreine Cciurt stat~, lI[wJe hold that where the damage to the insured's'property is 

no more than the natural and probable consequences of faulty workmanship ~h that the two 

cannot be distinguished, this does not constitute an occurrence .... " Id. at 47. "To provide 

coverage under these circumstances would transfoIJD the CGL policy into a performance 

bond .... " !d. at 49, "Rather, the damage was a direc~ result and the natural and expected 

consequence of faulty workmanship; faulty workmanship did not cause anocCWTence resulting 

in damage." Id. at 49. SO. 

The Supreme Court addressed the exception to Exclusion L by stating, "the subcontractor 

exception is relevant only if there is a fmding of initial covemge. That is; any propertY damage 

fonvhlch an insured· seeks coverage must have been: caused by an occurrence before the policy is 

triggered. n Id. at 37. The Supreme Court also addressed Newman lis folloWs: 

Th[e] finding of an 'oCcurrence' without regard to the-fortuity component of an 'accident' 
was error." Id. at 44. "Newman lacked the predicate 'occum:ncc' as does the case befOre 
us. We overrule Newman to the e"tent it permitted coverage for faulty workmanship that 
directly causes further damage to property in the absence of an 'occurrence' with its 
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fortuity underpinnings." rd. at 49. The Supreme Court stated, "[flor faulty workmanship 
to give rise to potential coverage, the faulty workmanship must result in an occurrence, 
that is, an unintended, unforeseen, fortuitous, or jl\iurious event" M,. at 49. The Supreme 
Court stated, "(dJamage that does not arise from a fortuitous event is not an occurrence. 
Damages to the insured's project that are the natural and probable consequences of faulty 
workmanship do not constitute an 'occurrence'." 

Id. at 49. 

Under the present ci~umstances, to avoid potential prejudice with the verdict, National 

Fire requests that the court submit a special verdict fonn and/or general verdict with special 

interrogatories and do so without reference to insurance. See Crocker v. Weathers, 126 S.E.2d 

335. 

National Fire 6elieves that any special interrogatories must be based on the evidence 

presented at trial. Accordingly, it is premature to co~it to specific interrogatories. However, 

to provide an example of the .kinds of interrogatories that may be appJicable, National F~ 

submits the attached interrogatories; and requests that the Court amend or modifY these foons at 

such time during the Course of the trial as is appropriate based upon the evidence admitted at 

trial. National Fire reserves all rights as to the issues of defense and/or indemnity. 

Columbia, South Carolina 
April 29, 2011 

"'~" 
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Jo L; McCants, Esq . 
Ellis, Lawhome & Sims, P,A. 
1501 Main Street, Fifth Floor 
Post Office Box 2285 
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(803) 2544190' 
AnORNEY FoR NATIONAL FIRE & 
MARINE INSURANCE COMPANY 
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STATE OF sourn CAROLINA 

COUNTY OF CHARLESTON 

Marie F. Teseniar & Nan M. Teseniar, on 
bebalfofthemselves and others similarly 
situated, and Twelve Oaks At Fenwick 
Property Owners Association, Inc., (from 
December 16. 2009 to present), 

Plaintiffs, 

VS. 

Fenwick Plantation Tanagon, u.c, A South 
Carolina Limited Uability Company, fIkIa 
Fenwick tarragon Apartments, LLC, a South 
Carolina Limited Liability Company; Charleston 
Tmagon Manager, LLC, A Delaware Limited 
Liability Company; Tarragon Development 
Corporation, A Nevada CoqlOration; Summit 
Contractors, Illc.; Fogleberg KOch Architects, 
Inc.; Development, Compliance & Inspections, 
Inc.; H2L Consulting Eugineers; Twelve Oaks at 
Fenwick Property Owners Association, Inc. 
(from August 8, 2006 to December 15, 2008); 
Professional Plastering & Stucco, Inc.; 1ohnson 
Companies, Inc. d/b/a Johnson Roofing, Inc.; 
Los Campos, Inc.; North Florida Framing, Inc.; 
Best MaSonry & Tool Supply, L.P.,assuccessor 
iIi interest to Best Masonry & Tool Supply, Inc., 
as Successor in Interest to Magna WalI,Inc.; All 
South Vinyl Products, Inc.; Marquez 
Construction, Inc.; 1;T. Walker Industries, Inc.; 
J.T. Industries d/b/a General Aluminum 
CorpOration and General Aluminum Company 
of Texas, LP and J.R Hobbs Co. - Atlanta LLC 
fIkIa JRH Merger Co., LLC; Jamie Helman, 
individually; Scott Ferguson, individually; Chris 
Cobbs, individually; Federal Insurance 
Company; Maria Arias; MiqueJ Rosales; and 
APS Enterprises Unlimited, 1iic,; 

Defendants. 
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. Professional Plastering & Stucco, Inc. 

ThUd-Party Plaintiff, 

vs. 

Luis Martinez, Villagomez Painting, Inc.; and 
D.M Painting; 

Third-Party Defendants. 

EXAMPLES OF WRITTEN INTERROGATORIES 

1. Do you find that Defendant Professional Plastering & Stucco, Inc.'s ("Professional 
Plasteringfl

) instaUation of the stucco system or its scope of work proximately caused any 
physical injury to tangible property o~er than Professional Plastering's work? 

Yes_._;No __ . 

2. If you answer ''Yes'' to Interrogatory #1, please list Qr identify in the below space 
the physically injured tangible pf()perty other than Professional Plastering's work; and, if you 
answer "yes" to Interrogatory # I, state the dollar amowit of damages that you award for the 
physically injured tangible property other than Professional Plastering's work. To answer this 
interrogatory, you may use the property descriptions used in the ProCon & Associates, Inc.'s 
Preliminary Repair Estimate; 

Dollar Amount: _____ . 

3. Do you fmd that Defendant Professional Plastering's installation of the stucco 
system or· its scope of work proximately caused any damages that are the costs to repair and/or 
replace Professional Plastering's work? . 

. 4. If you answered "yes" to Ii:J.terrogalory 3, state the dollar amount of damages that 
you award for the repair and/or replacement of Professional Plastering's work. 
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D~llar Amount: _____ ' 

5. Do you fmd that Plaintiffs have met their burden of proof as to loss of Use 
damages? If you answer yes. please identify the dollar amount that is part of your overall vemict 
against Professional Plastering that represents loss of use damages. 

Yes Dollar Amount: _____ . 

(Foreman) 

MaY--,201l 
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THE STATE OF SOUTH CAROLINf.h 
In the Supreme Court .K BCEIVED 

JAN 242013 
APPEAL FROM CHARLESTON COUNTY 

Court of Common Pleas 
S.C. Supreme Court 

Kristi Lea Harrington, Circuit Court Judge 

Mark F. Teseniar & Nan M. Teseniar, on behalf of themselves and others similarly 
situated, and Twelve Oakes At Fenwick Property Owners Association, Inc., (from 
December 16, 2008 to present), ........................................................ Plaintiffs/Respondents, 

v. 

Professional Plastering & Stucco, Inc., Maria Arias, and Miquel Rosales, ...... Defendants, 

-and-

National Fire & Marine Insurance Company, Inc., .............................................. Petitioner. 

CERTIFICATE OF SERVICE 

I, Victoria Moody, an employee of the law firm of Ellis, Lawhorne & Sims, P.A., 

do hereby certify that I served a copy of the Appendix upon the Clerk of Court for the 

South Carolina Supreme Court as well as the below-referenced counsel of record, this 

J..L\6Y\ day of January 2013, by depositing a copy of the same in the U.S. Mail, postage 

prepaid and addressed as follows: 

Phillip W. Segui, Jr., Esquire 
Segui Law Firm, PC 
864 Lowcountry Blvd., Suite A 
Mt. Pleasant, South Carolina 29464 
Attorney for Respondent 



John T. Chakeris, Esquire 
The Chakeris Law Firm 
Post Office Box 397 
Charleston, South Carolina 29402 
Attorney for Respondent 

Jesse A. Kirchner, Esquire 
Thurmond Kirchner Timbes & Yelverton, P A 
15 Middle Atlantic Wharf, Suite 101 
Charleston, South Carolina 29401 
Attorney for Respondent 

W. Jefferson Leath, Jr., Esquire 
Leath, Bouch & Seekings, LLC 
Post Office Box 59 
Charleston, South Carolina 29402 
Attorney for Respondent 

Justin O. Lucey, Esquire 
Post Office Box 806 
Mt. Pleasant, South Carolina 29465 
Attorney for Respondent 

Everett A. Kendall, II, Esquire 
Christy E. Mahon, Esquire 
Sweeny, Wingate & Barrow, PA 
Post Office Box 12129 
Columbia, South Carolina 29211 
Attorneys for Defendant Professional Plastering & Stucco, Inc. 

Jonathan 1. Anderson, Esquire 
Anderson & Reynolds, LLC 
37 112 Broad Street 
Charleston, South Carolina 29401 
Attorneys for Defendant Professional Plastering & Stucco, Inc. 

Victoria Moody 
Paralegal to Kirby D. Shealy 



ELLIS: LAWHORNE 
KIRBY D. SHEALY III 
8032124966 
kshealy@ellislawhorne.com 

[J 

Via Hand Delivery: 
The Honorable Daniel E. Shearouse 
Supreme Court Building 
1231 Gervais Street 
Columbia, SC 29211 

January 24,2013 RECEIVED 
JAN 24 2013 

S.C. Supreme Court 

Re: Teseniar, et. al. v. National Fire & Marine Insurance Company, Inc., et al. 
Appellate Case No: 2013-000023 
ELS File No. 002090-58983 

Dear Mr. Shearouse: 

Pursuant to an Order from the Supreme Court dated January 18,2013, enclosed please find 
one bound and one unbound copy of our appendix, which is being substituted for the original 
appendix we filed on January 4,2013. I have enclosed an extra copy which I would appreciate your 
stamping and returning to the runner delivering same. By copy of this letter, I am se~ing all 
counsel of record with the new appendix. Please contact me with any questions or comments. 

KDSILRZ/vhm 

cc: Phillip W. Segui, Jr., Esquire 
John T. Chakeris, Esquire 
Jesse A. Kirchner, Esquire 
W. Jefferson Leath, Jr., Esquire 
Justin O. Lucey, Esquire 
Everett A. Kendall, II, Esquire 
Christy E. Mahon, Esquire 
Jonathan 1. Anderson, Esquire 

Ellis, Lawhorne & Sims, PA, Attorneys at Law 

1501 Main Street, 5th Floor CI PO Box 2285 C!I Columbia, South Carolina 29202 "" 803 254 4190 = 803 779 4749 Fax lID ellislawhorne.com 


