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STATEMENT OF ISSUE ON APPEAL o TR

Whether the tr1a1 court erred in- admlttlng three out of-court 1dent1ﬁcat10ns of Appellant o

specrﬁcs about the 1dent1ty of the Shooter type of car drlven or. gun used where one w1tness was
. - I, , . : e T, Y W . T A : ‘
'unable to recall relevant detalls from th Venlng, and where law enforcement repeatedly o




. STATEMENT OF THE CASE

On Jul}i 23 2015, an Allendale County' grand jury indicted Appellant for one 'count”of
murder three counts of attempted murder and one count of possession of a weapon durmg a'
| v1olent. crime: R 644 ~ 653 On January 8, 2018 Appellant proceeded to tr1al before the
Honorable Perry M. Buckner and a jury. R. 1. Tameaka Legette and Brian Hollen_served as the
assistant solicitors, and Joshua Koger, Jr. repreeented Appellant. |

Following a four-day trial, the jury found Appellant guilty as indicted.' R. 624, 1. 9 — R.
625; 1. 4.. Judge Buckner .sentenced Appellant’to."forty-ﬁv,e.years’ incarceration on tlie murder
‘charge, thirty yearé oneach of the attempted murder cnarées, and five years on tlvie posses’sion of
.a weapon charge. 'l{.'64\l,.ll. 73 - 23. ’l“lie posseesion ofa uveapon sentence bwas crafted to run
'consecutive, and tlie attempted murder sentencesi izvere designed to run concurrently. Id. |

’ 1

This brief follows.



v ‘ ‘ ro

STANDARD OF REVIEW

“[W]hether an eyewitness identification is sufficiently reliable is a mixed question of law

\

and fact.” S‘tate v Mooré, 343 S.C. 282, 288,v540 S.AE.2d 445, 448 (2000) (finding show-up

identification unreliable as a matter of law); see also State v. Trévlor, 360 S.C. 74, 81-82, 600
S.E.2d 523, 526-27 (2004) (citing Moore and holding that photo‘graphicv line-up procedufe was

“patently suggestive”). “Generally, the decision to admit an eyewitness identification is at the
“trial judge’s discretion and will not be: disturbed on appeal absent an abuse of such, or the

~

commission of prejudicial legal err:(‘)r.‘” Moore ‘a%[ 2‘488,‘ 540 S.E.2d at 448 “In reviewing mixed .

. questions of law and fact, where the e\?idence s_tipports but one reasonable inference, the qu_estion
becomes a matter of law for thé éourt.” Q Questiohs of 'law are revi.ewed de novo. Sellnerv.

State, 416 S.C. 606, 610, 787 S.E.2d 525, 527 (2016). . .

i
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v ARGUMENT o

The‘trial court erred in admitting 'three out;of-court ldentiﬁcations of Appellant;
where the witnesses’ testimony was unreliable such that one individual could not recall any
specifics about the identity of the 'shooter,"'t'y'pe of car driven, ‘or gun use’d,‘ where one
witness was unable to recall r'ele.\"antlde.tails from the evening, and where law enforcement

repeatedly prodded a witness in constant pain to identif‘y. Appellant.

Relevant facts
On or about December 6 2014 law enforcement was contacted after a car berng driven

by Russell Smart was found to have veered off the road R 62 l 19 R 65, l 8. Supposedly" .

.followmg an altercatlon at the Lobster House in Allendale the car, wh1ch also contalned Jarrell, !

Murray, Brandon ,Lewis,‘ and quuan Charlto_n? was shot‘mto and crashed 1nto a tree.  1d. .
Although Appellant denied ’inv’olve‘ment with the shootlng, he was arrested after witnesses
identified him out ofalineup. R.72,1.14-R. 74,1 2; R. 459, 11, 18—24. S

- The tr1al court held a Nerl V. Br,q,c.zers1 heanng and heard testrmony from Charles Matt

,

Brown, an employee of South - Carolina Law Enforcement D1vrsron who assisted with the .
investigation after the Allendale ‘Police Department made a request forassistance. R.62,1.19 -

R. 63' . 6. Brown inte'r\'/i'ewed the 'th‘ree’men who were ‘in the car and showed each a . |
{ S .
' photographlc 11ne -up contarmng Appellant R 83 ll 18 23.

. Law enforcement met with Brandon Lew1s twrce- once on December 6 2014 with a
_ ) /

detective and once w1th Brown on December 7 2014 at Lewrs grandmother ] house R 84 1.3°

N

R, 92,1 8;R. 102 l l4 R 103 1. 25 Durlng the earher 1nterv1ew he was unable to descrlbe. '

57

1409 U.8. 188,93 S.Ct. 375, 34 L.Ed.2d -‘(1‘972)."



the shooter. ‘R. 104, 1.‘ 1-R. ‘1.(4)5‘,313 9. Ilzurthermore, he was unable to- describe;‘the car‘being
driven by 'the shooter or the gun used by the shooter. & Nonetheless, an investigator' repeatedly
prodded Lewis to identifyAAppellant even though Lewis was in constant' pain after having been
shot. R.106,1.3 —-R. 1'08‘, 1. 8. | | | i

At the interview with Brown Lewis was instructed “to look at the set of photographs and

.- see if [he] could 1dent1fy the person that [he 1s] alleglng comm1tted the spe01f1c crime in: thls -

situation, that shot into Mr. Russell Smart ] Vehicle ” R 88 1. 8 —16., Lew1s 1ndlcated that he
had seen Appellant before that the two both re51ded in Allendale .and knew each other‘
prevrously R. 89, 11. 1—8 Lew1s 1dent1ﬁed Appellant via the hneup R. 89, L9-R. 90 . 2.

Jarrell Murray also met with Brown on December 7,'2014. R. 92,1.9-R. 97, 1_227 The
| two met in the parking lot of the "Allendale“County Magistrate’s Ofﬁce. R. 92, "ll.‘ 14 — )1,8.
Instructions similar to-those given to ,Lewis were offered to Murray. R 93, ll.v 15 —23. Murray
identiﬁed Appellant. R. 93, 1. 24 - 25; R 97,_11.‘8 -12. |

Brown met with quuan Charlton on December 10, 2014‘ at the Augustaf-University -
Medical Center. R. 97 1. 23 — R 102 1. 4 Similar to the others Charlton was prov1ded
icomparable 1nstruct10ns knew Appellant and 1dent1f1ed him. 1d. Charlton d1d however haveq:t
difficulty rememberjmg other matters partlcularly how he got into Smart’s car. R 100 1.2 - 23 "

At the conclusmn of the in camera hearing, counsel for Appellant challenged the
identification by all three men and noted.that the 4lState had not met its burden to show that the. :
~ identifications should be admissible. R. 116,: l._-l8 -R. .l 19, 1. 16.. The trial courtruled that the-
‘ft'here [was] sufficient eyidence to admit the identiﬁcation into evidence in the trial oi‘this case

by the preponderance of the eviden'ce.”R..l21, 1.25-R. 124, l 14.



Discussion
“A criminal defendant may be deprived of due process of law by an identiﬁcation'

procedure arranged by police which is unnecessarily snggestive and conduci“ve.to'irreparable -

mistaken identification.” State v. Traylor, 360 S.C. 74, 81, 600 S.E.2d 523, 526 (2004). “An’in-
court identification of an accused is inadmissible if a suggestive out-of-court identification

- procedure created a very substantial likelihood of irreparable rnisidenti_ﬁcation.” Id.

In Neil v. Biggers, the United States Supreme Court set forth a two-pronged. inqniry to.
determine whether due process requires suppression of an eyewitness identiﬁcation. Due process
requires courts to assess, on a case-by-case basis, whether the identrﬁcation resulted from
unnecessary and unduly-suggestive. police procedures, and if so, whether th‘e- out-of-court
. identification was nevertheless so réliable that no' suhstantial .likelihoo’d of mis"iden.tiﬁcation
existed. Big gers, 409 USS. at 198, 93 S.Ct. 375, Under the totality of the circumstances, the |
factors to be considered "in assessing the _reliability. of an otherwise unduly »Lshggéstive _
| identiﬁcationv procedure are: (1) the witness's‘~ oppo'rtunity to \}iew the perpetrator af the‘ time of '
| the crime, (2) the w1tness s‘degree of attentlon (3) the accuracy of the wrtness S prror descrrptlon

of the perpetrator 41 the level of certamty demonstrated by the w1tness at the confrontatlon and’

, (5) the length of t1me between the crime and the confrontatron Manson V. Brathwarte 432 Us. |
98, 114, 97 S.Ct. 2243 53 LEd 2d 140 (1977) (crtrng_ggg, 409 uU. S at 199 200, 93 S Ct "
375).

South Carolina courts have 'heltl _this deterrnination should be made dnring an in"

camera hearing, outside of the presence of the jury.'See State v. Rar'nsev 345 S.C. 607 613, 550

S.E.2d 294, 297 (2001) (holdrng that generally, a tr1a1 court must hold an in camera hearing

when the State offers a witness whose testlmony identifies the defendant as a person who



3 comm1tted the cr1me and the defendant challenges the 1n-court 1dent1ﬁcat10n as belng tainted by

Ca preV1ous 1llegal 1dent1f1cation or confrontatlon) State V. Simmons 308 S.C. 80, 417 S.E. 2d 92

| - (1992) (same) see also Rule 104(c) SCRE (prov1d1ng that “[h]earlngs on the admlss1b111ty of ..
pretrial 1dent1f1cations of an accused shall in all cases be conducted out of the hearing of the
Jury”) “The purpose'of the in camera hearing 1s to determine whether the in-court 1dent1f1cat1on _
was of 1ndependent origin or-was the tainted product of the c1icumstances surroundmg the prior,
~out- of-court 1dent1f1cat10n ” B_sey, 345 S. C at 613 550 S.E.2d at297. |
- With regards to the‘ 1dent1f1cat10n_by' Brandon Lewis, the second identification was
unduly.rsuggestive following“a ﬁrstenc‘ounter during which Lewis was unable to identify the
shooter-or car and where he'did.not see a weapon. R.104,1. 1 —R. 105,1..9. He told law o
enfoiceme'nt_ he dzld. not knvow:who shot him. & He “did not recall seeihg anything or hearing
‘anything.” Id. This interviewtOOk:.place‘ closer in time to the incident than \the second interview .
' where he identiﬁed Appellant’ Id At thevsecond interview, Lewis was in constant pain and was
S
prodded by an 1nvest1gator to. 1dent1fy Appellant R. 106, 1. 3 R 107, 1 4 Lew1s was hesitant -
to identify Appellant. R. 107, 11. 16 22
Charlton’s identification was equally suspect considering his inability to reme'rl_nberl'basic
detailsr’from' the night_ of the shooting; Charlton was unable' to rcmember how heé ended up at the
: club or even 1n Smart’s car. R 108, ll:. 9 - 25. Notably, Charlton testified .at_ trial that the line-up
‘admitted as State’s Ex’hibit'74 was incongruent to the one shown to him at the hospital. R.- 260
1. 21 = R. 262, l 25 He testiﬁed that the picture of’ Appellant “was up top” and not on the
bottom row when he saw it in the hospital. Id Charlton also testified that he was “doped up

with the mediclne” that the hospltal staff had g1ven h1m R. 258, ll 7-22. He also admltted to

having a conv1ct10n_,1n Barnwell County for giVing false information in 2014. R. 260, ll.- 5-9.



At trial, Lewis testlﬁed that he .was unable to’ make an 1dent1ﬁcat10n in the photographrc‘
hne -up. R.306, 1. 23 —R. 308 1. 2. Qulte notably, he d1d not remember makmg a selectlon in
~ the l1ne-up on December 7, 2014. Id. He did not recall telhng law enforcement who shot him.

Id. Although thid was trial testimony‘which took place after the in cdm_era hearing; it evidenced
a reneated pattern of dubious claims made\by yv;tne'sses to the'shooting “The shooting took place'
around 3:20 in the mornmg on December 6, 2014 R 102, 11. 121 —23. It was dark outsrde and
v151b111ty would have been less than 1deal - |

Charlton and Murray both identiﬁed Anpellant in 'the‘courtroom at trial. -R. 265 1.‘ 20 _
R. 266 l 3; R. 286, l 23 — R 287 1. 13 These in- -court 1dent1ﬁcatrons should have been

inadmissible followmg the suggestlve out of-court 1dent1ﬁcat10n procedures used by law

enforcement which created a Very substantlal hkellhood of 1rreparab1e mlsrdentrﬁcatron



CONCLUSION

Appellant respectfully requests this Court reverse his convictions based upon the trial
court’s error in failing to exclude the prejudicial photographic lineups, out-of-court

identifications and resulting in-court identifications.

s

Ta{d\'ﬁ Gilliam
Appellate Defender

ATTORNEY FOR APPELLANT

This 1st day of February, 2019.
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Counsel for Laparis Shmel Flowers states :

1. Heis Appellate Defender for the South Carolina Office of Appellate Defense, and
was appointed to represent appellant. - g

2. He has reviewed the record of” appellant ] trlal before Judge Perry M. Buckner,
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sufficient to warrant a new trial. .
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briefed an arguable legal issue which arose during the course of the trial.

WHEREFORE He asks the Court to rel1eve him as counsel for Laparls Shmel F lowers
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~
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Appellant propose‘s the folle'Wing be included in the Rec'erd on Appeal:

(1) True billed 1nd1ctment(s)

" (2) Entire trial transcript from J anuary 8—11,2018;
(3) Court’s Exhibits 1 — 5;
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1 elev%:h1s appeal.
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