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STATEMENT OF ISSUES ON APPEAL

. 1. Whether the Circuit Court corfectly read South Carolina Code § 56-5-4100 and 4110
- in their entirety and found the statutes’ provisions restrlctmg operation of a vehicle on
the public highways apply to one who operates a vehicle, not one who loads a vehlcle

C 2. Whether the Circuit Court correctly held that one who loads a vehicle at the direction
of the vehicle operator does not voluntanly assume a common law duty to the motoring
public. - :

3. Whether the Circuit Court correctly found that Super-Sod’s action of loading sod onto
~ a customer’s trailer in compliance with the instructions given by the customer was not
a proximate cause of a subsequent accident that was remote in time and place from
Super-Sod’s conduct and took place after three intervening acts of negligence from
three different persons. : -

4. Whether the Circuit Court correctly exercised its discretion when it denied Appellants’
Rule 15(a) Motion to Amend after Plaintiff failed to raise the Motion to Amend to the
Circuit Court Judge’s attention prior to entry of summary judgment and when the
amendment would both prejudice the Respondent and be futile.

STATEMENT OF THE CASE
This case arises out of at rear-end accident that took place on [-26 near brangeburg, South -
Carolina when Lisa Velazques failed to slow.down for traffic and rear-ended a vehicle operated
by Appellant Price Oulla. Approximate]y seventeen minutes before thej aceident, Cody Sox, an
employee of co-defendant Harbison Co_mmunity Association, Ine..(“Harbison”), was driving on I-'
26 when an unidentified John Doe trector-trailer sweryed into Sox’s lane of travel, eausing htm to
take sudden evesive atction. When he did 50, some sod that was on the Harbison trailer fell into
the roadway.. |
| Earlier that morning, Sox had plcked up the sod from Respondent Patten Seed Cempany
d/b/a Super-Sod (“Super-Sod”). When Sox plcked it up, he directed Super-Sod’s employee where

and how he wanted the sod pallets loaded onto the Harbison trailer. Much like the proverbial



)
horseshoe nail that lost thewar», Ap;v)erllants‘ contend Super-Sod cause'd the accident when it loaded -
the sod onto the Harbison trailer iﬁ compliance with Sox’s direction.

‘Appellants filed the original Summons and Complaint on December 3 1,20 14. On May 5,
| 2016, Super-Sod filed a Netic'e of Motion and Metion for Summary Judgment on the grounds that
it owed no dut.y‘ to Appellants and, even if it did owe a duty, its conduct did ﬁot proximately cauee
Appellants’ accident. (R. pp. 49-50).. Likewise, Harbison and its employee Sox filed their own
Moti_on for SuMaw Judgment on fhe grouﬁds that Velazques’ intervening negligence wés not
foreseeable by and was not chargeable against Harbison. (R. pp. 226-227).

The_ Circﬁit 'Court schedulled. a hearing en both motions for June 29, 2016 before the
Honorable Judge R. Knox McMahon. Immediately before the afternoon hearing, Appellants filed
a Motion to Amend their Cofnplaint without notifying Judge McMahon'.‘ (R. pp. 1_8.1-183)1 (R..

pp- 317-320). By ’that date, the ease was already. a )‘fear-and-a-half old. ‘(R. pp. 40-48). Fact
‘discovery was coﬁplete. The trial date had-already been pushed back once via an amended
Eschec.iuling order so the parties Would have time for expert diseovery. (R. p. 26, lines 16-19); (R.
| p.31). . o | |

Appellants neither moved for a continuance nor ebj ected to the summary judgment hearing
proceeding as scheduled. They argued both motions without notifying Judge McMahen that they
had filed the Motion to Amend. In fact, before filing the Motion to Amend, counse'l for Appellants
confirmed to counsel for Respondent that he did not want to postpoﬁe the summary jrudgr.nent

hearing. . (R. p. 323, lines 9-19).

! Plaintiff hand delivered the Motion to Amend at 3:24 pm to the Clerk of Court. The hearmg on
the motions was scheduled to begin at 4:00 pm. '



"The proposed Amended 'Complaint -Was modified in two respects. Fir'st, the proposed
Amended Complaint included a reféfénce to éection 56-5-4100 of the South Carolina Code as a
particular basis to support Appellants’ negligence claim. (R. pp. 18i-i83, p.;189). Second, the
proposed Ameﬁded Complaint added a céﬁse of action for breach Qf an i'mplied warranty of
A mefchantabilify. (R. pp. 181-183, p. 189-190).

.Both at the hearing and in their Memorandum in Opposition to the Motion for Sur’nmary
Judgment, Appellénts_afgued Section 56-5-4106 imposed a legal duty on Super-Sod to secure its
customers’ vehicles and trailers and that the duty extended to “members of the traveling publié.”
(R.'ppi. 58—60); (R. p. 319, liﬁe 21-p. 320, line 18). In opposition,'Sup'er-Sod arguedvboth that it
'had no legal duty to the Appellants, by vf_rtue of that statute or otherwisé, and that i.ts conduct was
not the proximate cause of the Appellants.’ injuriés.

Judge McMahon denied Harbison and Sox’s Motion for Summary Judgment.? Judge
McMaﬁon granted Super-Sod’s Motion for Summary J udgl;nent, ﬁnding Super-‘Sod owed no duty
to Appellénts and, even if it did, Super-Sod’s conduct was not the proximate cause of the aéCidenﬁ.
TlvleA Circuit Court also ruled there was nc; special relationship between Appellanté and Super-Séd. |
(R. p. 17). It also decided there was no contract creating a duty owed by Super-Sod to Appellants.
R.p. 17). Thus, there was no “relationship; status or special circumstance” to support a dufy. (R

p. 17).

Specifically addressing Section 56-5-4100, Judge McMahon held the relevant provisions
of the statute only éxtended duties to the operator of a vehicle on a public highway. (R. pp. 18- _

19). Because Super-Sod did not operate any vehicle involved in the accident, the statute did .not

2 After thelr Motion was denied, Harblson and Sox settled- w1th Appellants The case remains
pending agamst Velazques in the lower court



create any duty owed by Super-Sod to Appellants. Euen if a duty existed, the facts are far too
remote — and the- intervening acts 'far too many — to attribute any legal fault to VS'uper-Sod.
Therefore, the Circuit Court properly granted summary judgment and should be aftlrmed.

After entry of summary judgment Appellants filed a Rule 59(e) motion. While that Motion
was pendmg before Judge McMahon, the Honorable Dlane Goodstem held a hearing on  the Motion
to Amend Because the C1rcu1t Court had already granted Super-Sod’s Motion for Summary
J udgment and Appellants filed a Rule 59 mot1on before the hearmg on the Motion to Amend took
place Judge Goodstein held it was for Judge McMahon to dec1de whether that Motion had been
t1mely raised to the Trial Court. ‘(R. pp. 23-25).. After Judge McMahon denied the Rule 59 Motlon,
Appellants appealed. While that appeal was pending, Appellants sought leave from this Court to
| ﬁle a Rule 60 Motion, whic_h.this Court granted. The Circuit Court? Judge James B. J aekeon, Jr.,
then held a hearing‘ on that Motion on June 6_,-42017. OnJ uly 14, 20.’1 7, Judge Jackson entered an
Order Denying Plaintiffs’ Motion for Relief from Judgment.

Applying Rule 60;5 mistake, inadvertence or excusable negleet standard, Judge Jackson
found no b.asis to set as.ide the summary judgment and all‘ow the Motion to Amend'. In partieular,
Judge Jackson held the ‘,‘Motion for Summary Judgment was filed after signifrcant discovery and
: ‘well in advance of the hearing.” (R. p.v 8). Moreover, Appellants’ counsel acknowledged to the

Court that he communicated to Respondent’s counsel that the propoSed Motion to Amend the
“Complaint would not result in a continuance of the summary judgment hearing. (R. P. S). Judge .
. Jackson also found Appellante failed to bring the Motion to Amend to Judge McMahon’s attention
at the summary judgment hean’ng. (R. p. 9). Therefore, Appellants failed to meet their hurden of

showing mistake, inadvertence or excusable neglect.



Judge Jackson alsorco’nsidered the prdpésed Amendea Complaiﬁt under Rule 15, ﬁnd‘ing
that even under the lighter Rule 15 burden that the améﬁdme'nt would have prejuciiced Super-Sod
due to the age of fhe .case, the Stage of discovery, and the lack of physical evidence av_ailable. :
‘Ultimately, Judge Jackson h‘eld, "‘It is hard to concéive ofa rﬁore prejudicial posi_tioh to allow such
‘an amendment."’ (R. p. IQ). Moreover, Judge Jackson found the amendment would be futile.. As
to Appe_llants’ additional statutory duty argument, .he' noted thét Judge. McMahoh considered» that
duty in the Order _Gr_anting Super-Sod’s Mo_'tion‘ for Spmrﬁary J udgmént and reje.cted A_ppellaﬁts"
suggested reading of the statute. (R. p 11). Asto the implied warranty of I.ne'fchantability, he
held there was no iﬁplied wérranty that unsecured cargo would not come. loose during transport, |
and the circumstances of .thé transaction between Super-Sod and Harbison did not require Super-
Sod to secure its product to its custorhe_r’s yehiclg. (R. p. 11). For alllo‘f theée re-ésons‘, Judge

Jackson exercised his discretion and denied the Motion to 'Am_end. “The second appeal followed.

STATEMENT OF FACTS

At 12:11 p.m. on July 22, 2014, 911 operators received a call Irega'rdihg a réar-end accident
on [-26. (K p- 337; p. 349). It was uncor'ltes.ted the subject accident o_ccurréd when co-defendant
Lisa Velazques struck the rear of Appellant’s vehicle at a high rate of speed. (R. p. 331, lines 11-
15).3. Velazques offered no explanation of why she was unable to Stop in time, but she admitted
that she was programming her GPS at some point prior to the accident. (R. p.- 328, lines 8-2_2)[

A. Harbison orders sod from Super-Sod but chooses to tfansport the sod itself.

Earlier that week, Harbison'emf)loyees had ordered two pallets of sod from Super-Sod for

a landscaping project. (R. p. 273, lines 3-17). Although Harbison knew that Super-Sod provided

3 After the accident, Velazques changed her last name to Meyer. Because the caption refers to her
as Lisa Velazques, Respondent refers to her by that name for the sake of consistency.
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delivery services, Harbison did not ask ‘Sl.lper-Sod to‘ deliver the pallets because of the additional »
cost of delivery. (R. p. 309, lines 1-12). After recei\}ing the order,. Super—Sod informed Harbison
»wher‘lnthe sod would be r‘eady'foripickup. Harbison sent two employees - ACody Sox. and Corey
Branham — to pick up the sod in Orangeburg. (R. p. 273, lines 8-10). |

B. Harbison’s employee Cody Sox travels to Oi‘angeburg,, pays for the sod, and :
directs Super-Sod’s emiployee how to place the sod on the Harbison trailer.

Sox and Branham drove a Harbisbp maintenance truck with a thn Deere double-axle
trailer to Ora;ngeburg. (R. pi 273, lines 8-12). Sox and Branham went into Super-Sod’s office and
com};leted the purchélse. (R. p. 273, lineé 10-13). Then, they drove down the road approximately
two miles to pick up the recently purchased pallet; of sod. (R. p.' 273, iines 12-18). The pallets of
sod were pre-wrapped in plasti’c_ .7 mil stretch wrap, wrapped four to five times fo the top of the

‘/palletv, then two to thre¢ Wrapé back down tﬁé/pallet from the top. (R. p. 248, line 11-p. 249, line
1; p. 350, lines 22-25).. . | N

Once at the loading site, Sox directed the Super-Sod emplloyee to pl'ac'e. the pallets centered
over the double axle of thé trailef. (R. p. 273, 1‘in.e‘s 15-18; p. 292, line 4-p. 293, line 1). At Sox’s
direction, the Super-Sod e‘rlnpl.oyee loadéd one pallet in 'ffont of the doubl.e axle and one béllet
beflind the double axle. Thé loads were cenféred 'ovér the double axnle and centered in the trailer.

‘ Thérg: is no. evidénce that_Super-Sod meidé any representations that the pallets were safely stowed
for transport, and the testimony is undisputéd‘ that Super-Sod’s employee loaded the trailer as
directed by de. (R. p. 280, lines 17-20). | |

C. Sox and Branham inspect the load, realize they have forgbtten tie down straps,
and decide to transport the load anyway. ' '

After directing the Super-Sod employee how and where to load the pallets, Sox and
Branham inspected the’itrailer, checked the hitch, and made sure the load was balanced. (R. p. 281 ',.

“lines 2-25). Théy also confirmed that the trailer bed was clean and free of debris. (R. p. 281, lines

6



| 9-22).' Sox acknowledg_ed the sod appeared in a safe and stable condition after it was loaded. ‘(R. ’
‘p. 281, lines 2-5). .He also acknowledéed that he knew he was required to secure his load. (R.p.
2809, line .23—p.‘ 290, line 11). |
Before leaving to drive to Super-Sod, Sox had researched the weight of paltets of sod. and
confirmed the Harbison trailer was adequate for the job. (R.p. 282 lines 4-13).' Sox had intended
to bring straps to tie down the load. (R. p 294 line 18—p 296 hne 12) However, he and Branham
each thought the other was. brmglng the straps. (R. p. 295, hnes 1- 16) Therefore they did not
\ have any straps with them when they arrived at Super Sod s Orangeburg office at approx1mately
11 00a.m. (R. p. 273, lines 3-18; p. 295 lines 6- 16) Sox asked Super -Sod if i ithad straps available
and was told that Super-Sod did not have any. (R. p. 295, line 17-p. 296, line 8). Sox admits he
did not ask Super-Sod to tie down the load. (R. p '293’ lines 12-14). Despite knowi.ng the load
was not tied down, Sox decided to leave Super-Sod’s property and drive on the roadway vwithout

tylng down or otherwise securing the load. (R. 293, lines 10-12).

D. Sox and Branham drive down the road stop ata gas station for food re-check the
trailer, and continue onto 1-26. :

Sox and éranham 'left the sod farm, inetuding a drive of approximately one mile down :av
dirt road, without incident. (R. p. 297, line 10-p. 298, line 15). NeXt,l they drove dowh Highway
301, reaching speeds'of fifty miles per hour; then stopped at a gas station near_‘I-26 to get sorrlething
to eat. (R. p..273, lines‘19-22»; p. 298, lines 3-9). While at the gas statiorr, So>r confirmed that the »
load had not shifted arrd the pallets and stretch wrap were intact. (R. p. 299, lines 18-22; p. 312,
lines 4-9). After getting food, they got back Von Highway 301 and took the cloverleaf ramp onto I-
i , : , : _

The onramp to [-26 was a “tight” onramp. (R. p. 300, lines 2-15). Nonetheless, Sox

successfully merged onto 1-26, established himself in the right-hand lane, and none of the sod



shifted during the process. (R. p. 301, lines 20-23). Sox safely established the vehicle in the right-
hand‘ lane on [-26 and passed the other entrance ramp onto 1-26. (R. p. 301, lines 13-23; p. 302,
lines 12-24).

E. A John Doe tractor-trailer veers into the Harbison vehicle’s lane, causing Sox to
* take evasive action and sod to spill onto the roadway.

Sox testified that after travelling up 1-26 for at least three tenths of a mile and reaching a
speed _of approxirﬁately fifty miles an hour — a speed that Cox had already driven with the sod
~ earlier on Highway 301 - Branhgm noticed a blue tractor-trail.er veering into their lahe of travél.
(R. p 302, line 25—'p. 303, line 16). The blue tractor-trailer veered’into Sox’s 1aﬁe far enough that,
if Sox had not taken evasive action, the vehicles would have collided. (R. p. 307, lines 8-21). The
shift wés so sudden t}ha.t Branham was scared and yelled out an expletive. (R. p. 287, line il—p.
288, line 12; p. 308, lines 8-21). |

Sox took evasive action and swerved into}the emergency lane or shoulder of the interstate.
When he did so, he felt the trailer sway. He pulled over to ‘the side of the interstate and saw thét:
some sod had fallen off the _béck of the trailer. (R. p. 309, lines 13;1 7). He estimated
approximately half of a pallet of sod had fallen into the right-hand lane. (R. p. 283, lines 10-13).
The force from the evasive maneuver héd torn the .7 mil s&etch wrap. (R. p: 248, lines ll.-14; p.
310, lines 9-14). Although sod was in the right-hand .lane, the left-hand lane continued to move,
and some cars in the right-hand lane drove ovef the sod without incident. (R. p. 274, lines 20-22).
No cars were struck by the sod when it fell into the roadway. (R p. 274, line 20).

F. Sox calls .911; the fire depaﬁment arrives a'nd temporarily blocks the slow lane

while sod is removed from the roadway; then the fire department opens both
lanes.

At 11:54 am, Sox called 911 and the operator dispatched a fire engine and a fire truck. (R.

p. 274, line 23—p. 275, line 8; p. 337; p 349). While Sox and Branham waited for a fire truck,
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- traffic continued to drive over the ldst sod without incident; (R. 'p. 284, linés 19-20). The fire
truck arrived appfokifnately ﬁvé minufes later. (R. p. 304,:1ines 7-15). Fire department personnel
blocked the right;hand léne-of traffic while the sod was removed from the roadway. (R. p. 275,
lines 1-8). After the sod Waé re}mnove‘d from the roadway, the firemen moved thé fire trﬁck off to
the side of the road, leaving all lanes of travel open. (R. p. 286, lines 2-\6; p. 304, lines 7-15; p.
| 305, lines 8-22). Traffic reéumed flowing in both the ri‘ght and léft-hand lanes.. (R. p. 305, lines'
8-22). " | |
| G. Lisa Velazques rear ends Appellant Price Oulla.

The interstate traffic behind ‘the épilled sod was able to slow to a safe speéd for over fifteen
minutes before the collision.* (R.'p. 304, lines,7;15; p. 305, lines §-22). [t is unknown exactly
how far back Oulla and Ve‘lazc'lues were from the spilled sod, but it is undisputed that the distance
was great enough that Sox did not hear the subsequent collision, and he.was too far ahead to see
the collision despite the fact that thié stretch of [-26 was relatively straight and leyel. (R. p. 306,
lines 1-5). An RV that was towing vanother vehicle was able. to safely slow ahead of Oulia’s own
vehicle before Velazques rear ended Oulla. (R. p- 345)..

Velazques admitted she was at fault for caﬁsing the accident. (R. p. 332, lings 4-6). The g
¢vidence is undiSputed that the éccident éccuned during daytime hours on a suﬁ_ny and clear déy. »
(R. p. 327, .linesv 19-21). _Veiézques also ad_rhittéd she was programming her GPS while driving

down I-26 in the moments before the collision. (R. p. 328, lines 8-25).

\

4 Appellants claim there was only a six-minute gap in time between when Sox called 911 to report
the spilled sod and the first call regarding Appellants’ accident. (Appellants’ Br. p. 5). It is not
~ clear how they reach this conclusion. The first call from Sox regarding sod in the roadway took
place at.11:54 am. (R. p. 349). The first call regarding the subsequent automobile collision took
place at 12:11 — approximately 17 minutes later. (R. p. 349). Regardless, the length of time
between the two events is not material to Super-Sod’s position on either the “duty” issue or the
“proximate cause” issue. '

—
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STANDARD OF REVIEW

“When reviewing a grant of summary judgment, the _appellate court appiies the same
standard applied by the trial coAu:rtl pursuant to .R_ule 56(c), SCRCP.” Hansson v. Scalise Builders
| of S.C., 374 S.C. 352, 354, 650 S.E.2d 68, 70 (2007) (citation omittedj. “The plain leﬁguage of
~Rule 56(c) mandates the entry of summary jﬁdgmeﬁt ’against a party who fails to make a
sﬁowing sufficient to establish the existe‘nce of an element essential to the party’s caee, and on
which tﬁe party.will bear the .burden of proof.” Id. at 357, 650 S.E.2d at 71 (citation c‘)vnditted). |
. ;‘Whe'n determining if any triable issues ofifact exist, the evidence and all reasenable inferences
must be viewed in the light .most favofable to the non-moving perfy.” Id at 355, 650 S.E.2d at 70.
‘However, the Question‘ of whether a party owes a duty isa leggl question for the court. Johnson v. _ '
ARobert E. Lee Academy, Inc., 401 S.C. 500, 504, 737 S.E.2d 512, 513-14 (Ct. Af)p. 2012) (citation
omitted). - |
| A denial Aof a motion to amend under Rule 15 or‘ a motion under Rule 60(b) “is within the

souﬁd discretion Qf the trial. court.” Se.e Bowmaﬁ V. Bowm'an? 357 S.C. 146‘,‘ 151, 591 S.E.2d 654, |
- 656 (Ct. App. 2004) (citation omitted) (holdi;lg Rule 60(b) motion is subject to abuse of discretion
review); Sullivan v. Hawker Beechcfaﬁ Corp., 197 SC 143, 153, 723 S.E.2d 853, 840 (Ct_.vApp.l
2012) (citation omitted) (holding Rule 15 motion is subject to abbuse of discretion feview). Because
both motions a‘rev subject te “the sound discretion ef the frial court,” they “will.ra.rely be disturbed
on appeal. The trial [court’s] ﬁndi‘ng.wi.ll not be overturned without an abuse of discretion or
unless manifest injustice has occurred.” Sulli.vﬁn.',»397 ‘S.(.‘,.' at 153, 723 S.E.2d at 840 (quotiﬁg '
‘ Berrj( v. McLeod, 328 S.C. 435,450,492 S.E.2d 794, 802 (Ct. App. 1997)); see .also Bowman, 357

S.C. at 151, 591 S.E.2d at 656 (“On review [of denial of a.Rul:e 60(b) mot‘ion], we are limited to
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determining whether the trial court abused its discretion in gfanting or denying such a motion.”)

(citation omitted).

ARGUMENT. ' | i
To recover in negligence; a plaintiiff must .establish three elements: (1) that the defendant
owed the plaintiff a duty of care; (2) that by some act or omission, the de'fendant_breach-ed that
duty; and (3) that asa prbximate result of the breach, the plaintiff suffered damage.” Underﬁéod
v. Coponen,.367 S.C. 214,217, 625 S.E.2d 236,. 238 (2006); Staples v. Duell, ‘3.29 S.C.. 503, 506,
494 S.E.2d 639, 641 (Ct. App. 1997). Here, Appellénts’ claim 'agaihst Super-Sod fails all three
requisite elements: Super-Sod had no legal duty to the Appellants; Super-Sod b’réached no duty;
and Super-Sod’s conduct isnota proximate legal cause of the Appellants’ injuries. |
As an initial matter, “[t]he court must deterfniﬁé, as a matter ‘of law, \;vhéther thé 1aw
recognizes a particUlar duty. If there is no duty, then the defendant in a negligence aétion is entitled
to‘ajudg'mer-lt as a matter of law.” Simm’ons v. Tuomey Reg’l Med. Ctr., 341 S.C; 32,39,533S.E.2d
312,316 (2000). “Whether the law recognizes a particular dL_lty is an issue of illaw to be determihed
by fhe court.” Johnson, 401 S.C. ét’ 5Q4, 737 S.E.Zd at 513-14 (citing Ellis v. Niles, 324 S.C. 223,
227,479 S.E2d 47, 49 (1996)). | | -
| “An affirmative legal duty exists ohiy_ if created by statute, contract, relationship; status,
property interest, 6r some other special circumstance.” Id. (citing Hendricks v. Clemson Univ., 353
S.C. 449, 456; 578 S.E.2d 71 1 , 714 (3002). Thus, in the absence of a legal duty, summary
" judgﬁent is appropriate.r | |
| The Circuit Court correcfdy held Super;Sod did not owe any duty to Appellahts. Super-
Sod had no pridr relationship with the Appeilants, and no.statute, contract, status, property interest

or other special circumstance exists to create a duty on the'pa‘rt of Super-Sod. 'Alth-ough Appellants



rely on South Carolina Code Section 56-5-4 l.OO as a scurc_e of a statutory duty, the statute applies
by its plain l_anguage to only an operator of ‘a vehilcle. Even if the statute cculd be read as applying
to Super-Sod, the undisputed facts show Super-Sod did not violate the statute ‘b‘ecause it did not
drive or move anyvvehi'cle on Va.public highway. - Super-Sod also did not assume any duty to
Appellants and it owed no general duty in tort to Appellants'. | |
The Circuit Court also correctly held Super-SOd’s conduct was not a prcximate cause of
Appellants’ injuries. Super-Sod loaded two pallets of sod onto Harbison’s trailer in accordance
-with Sox’s instructior’ls. Appellant's.’ injuries are'separated in time and space from Super-Sod’s
conduct, and three intervening acts of negligence by three different persons took place between
when Super-Sod loaded the trailer and when Appellants’ yehi’cle vi/as_rear ended. The intervening
steps are too many and Appellants’ injuries are far too remote for Super-Sod’s actions to be a legal,
proXimate' cause. | | |
The ACircuit Court properly denied Appellants’ Motion to Amend the Cornplaint. A’pplyin'g‘
the heightened Rule 60 standard, Appellants did not show.mistake, 1nadvertence excusable
neglect, or any of the other required factors to Just1fy reopening the case to allow the amendment.
" Even applying the lighter Rule 15 standard, the Circuit Court exercised its discretion_and found :
the proposed.amendment would be prejudicial. Therefore the motion was ‘properly denied.

I THE CIRCUIT COURT CORRECTLY READ SECTION 56-5- 4100(A) AS ONLY
APPLYING TO ACTIONS OF A DRIVER, NOT A VEHICLE LOADER,
BECAUSE THE STATUTE PROHIBITS THE “OPERATION” OF A VEHICLE
ON THE ROADWAYS UNDER CERTAIN CIRCUMSTANCES. '

The Circuit Court applied South Carolina Code § 56-5-4100(A) according to its plain
language. An operator — here, Cody Sox — has two obligations. First, Section 56-5-4100(A)
. prohibits the operator from driving a vehicle on a public highway unless the vehicle is loaded or

~ constructed in such a way that the load will not-escape from the vehicle. Secohdly, Paragraph (B)
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~ provides that operators may not drive a vehicle on a public highway unless it meets certain criteria
to prevent loose materials from falling off. The Paragraphs provide:

(A)No vehicle may be driven or moved on any public highway

_unless the vehicle is so constructed or loaded as to prevent any -

of its load from dropping, sifting, leaking, or otherwise escaping

“from the vehicle, except that sand, salt, or other chemicals may

be dropped for the purpose of securing traction, and water or

- other substance may be sprinkled on a roadway in the cleaning

or maintaining of the roadway by the public authority having
jurisdiction. : '

(B) Trucks, trailers, or other vehicles when loaded with rock, gravel,
stone, or other similar substances which could blow, leak, sift,
or drop must not be driven or moved on any public highway
unless the height of the load against all four walls does not
extend above a horizontal line six inches below their tops when
loaded at the loading point; or, if the load is not level, unless the
height of the sides of the load against all four walls does not
extend above a horizontal line six inches below their tops, and -
‘the highest point of the load does not extend above their tops,
when loaded at the loading point; or, if not so loaded, unless the
load is securely covered by tarpaulin or some other suitable
covering; or unless it is otherwise constructed so as to prevent
any of its load from dropping, sifting, leaking, blowing, or
otherwise escaping from the vehicle. This subsection also
includes the transportation of garbage or waste materials to -
“locations for refuse in this State.

S.C. Code Ann. §' 56-5-4100(A) and (B) (efnbhasis édded). Thus, an operator may,- not drive a
“motor vehicle on a public highway unless tile vehicle is either cbnsfructed or loaded in such a Vivay.
that its substance will not 'escape' the vehicle and‘fall onto the roadway. |
Tﬁe neﬁt section in the Code requires that an operator — here, Sox — must make sure the
| load is secﬁred, i.é. properly ﬁéd down: |
No persén shall operate on any highway any vehicle with any loéd
unless such load and any covering thereon is securely fastened so as

to prevent such covering or load from becoming loose, detached or
in any manner a hazard to other users of the highway.
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S.C. Code Ann. § 56-5-4110 (emphasis added). Thus, the operator may not drive a motor vehicle -
on a public highway unless the load — in addition to being properly loaded _is properly secured.’

- The Circuit Court properlly found the requirements of Section 56-5-4100 (A) and (B) and
Section 56-5-4110 could not be applied to Super-Sod. It is undisputed that Super-Sod did not
operaté the Harbison truck and trailer. Super-Sod is not alleged to. have “driven or moved” or
“operate[d] on any highway” the truck and trailer. Super-Sod’s only interaction with the Harbison
vehicle consisted of loading the trailer as Sox directed when the truck and trailer were located on

private land. Sox is the only person who drove, moved, or operated the Harbison truck and trailer
on any highway.
In stark contrast to the provisions described above, the General Assembly added Paragraph
(C) to Section 56-5-4100 to apply to a loader in addition to an operator.® Unlike the above-cited |
provisions, Paragraph (C) addresses conduct that takes place before a vehicle is moved on a public
highway:
(C) The loader of the vehicle and the driver of the vehicle, in
addition to complying with the other provisions of this section,
shall sweep or otherwise remove any loose gravel or similar
material from the running boards, fenders, bumpers, or other
similar exterior portions of the vehicle before it is moved on a
public highway.
S.C. Code Ann. § 56-5-4100(C). Thus, the loader — who still has access to a vehicle before it is

moved on a public highway — is obligated to sweep away any loose debris after loading a vehicle.

5 It is worth noting that the General Assembly differentiates the placement of a load from tying
down a load. Section 4100 (A) and (B) deal with the placement of a load and construction of a
vehicle. Section 4110 addresses tying down a load. Here, it is undisputed that Harbison’s
employee knew he needed to tie down the sod and chose not to. Appellants do not argue — nor
could they based on the plain language of Section 4110 — that Super-Sod had a duty to tie down
the load. . o ‘ C :

6 The legislative history is discussed below in part [.C.
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This leigation is shared with a driver, and the statute clarifies that the driver must confirm that
the debris has been sWept away in addition to not operating the vehicle on any pubhc highway
unless the vehicle is constructed er lo‘ad;ed' in such a way that the load will not spill.

~ A. Appellants’ statutory interpretation argument is unava’iling because the evidence

is undisputed that Super-Sod did not violate Paragraphs (A) or (B) even if those
-paragraphs could be read as applying to Super-Sod. :

Ignoring for the moment the structure of Section 56-5-4100, Appellants argue the loader is
obligated to not only sweep away debris before a vehiele ia rnoved on a public highwéty, but also
that the loader must comply with Paragraphs (A) and (B) in Section 56-5-4100. Assuming that
Appellants’ isolated readihg of a particular portiQn of Paragraph (C) is correct — which_ it is not —
Appellants gain nothing for their efforts to establish a claim against Super-Sod.

Appellants’ argurnent is unavaillin'g because it is undisputed .that Snper-Sod did not vio‘late
Paragraphs (A).or (B) of Section 56-5-4100. Paragraphs (A) and (B) — unlike Paragraph <) -
only prohibit a person' from driving or moving a Vehicle on a public highway under certain
circumstanceé 7 It is undisputed Super-Sod did not drive or move Harbieon’s truck and trailer.
Therefore, even if Paragraphs (A) and (B) applied to Super-Sod — which they do not — then the
only duty they wQu1d> create would be a duty on the part of Super-Sod not to drive or’rnove a
vehicle that is not preperly constructed or loaded on any public highway. Because it is undisputed
that Super-Sod did not dri\re or move the vehicle — either on private land or on a public highway —
~ Super-Sod did not breach this duty. Thus, Appellantsé« entire argument fails because — even if

Paragraphs (A)or (B) placed a duty on a loader — Super-Sod did not breach that duty

"'Paragraph (A) states in relevant part “No vehicle may be driven or moved on any .public highway
unless . . . .” Likewise, Paragraph (B) states in relevant part, “Trucks, trailers, or other vehicles .
. must not be driven or-moved on any public highway unless-. . . .” :
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-Unlike Paragraphs (A) and (B),. Paragraph (C) places certain obligations on the loader and
operator before the vehicle can -be. moved on any vl'lighway. While Paragraphs (A) and .(B) are
stated in the negative (“No vehicle may be driven” or “must not be driv_eri”) as a prohibition against
one Who would otherwise “drive” the vehicle on any highway’, Paragraph (C) ia stated as‘an
affirmative duty that must be complated before the vehicle is moved (“shall sweep”). Hor)vaver,
Appellants do not contand Super-Sod .vliolated Paragraph (C). Ip fact, the evidence is undisputed
- that _wherr Sox departed, rhe trailer and ruhning boards were clean and free of debris. (R. p.281,
-lines 9-11) (“Q. Was the bed of trre trailer clean and free of debris? A. Yes.”). Therefore,
Appellants’ reliance on Seétion 56-5-4100 — even if Paragraphs (A) and (B) could be .read as
: applying to Super-Sod — fails to show Supar-Sod owed a duty that it violated. Becauae Sup¢r-Sod
did not move or dri\re rhe vehicle, it did not violate any duties set forth in Paragraphs-(A) or (B).
Because the trailer was clean_ and free of debris, Saper-Sod did not violate Paragraph (C).
ATherefore,A Appellants fail to point to any duty owed by Super-Sod to Appeliants.that Super-Sod
violated. | - |

B. The Circuit Court correctly refused to read Paragraph ©) 0utsnde of its context
to extend duties to the loader of a vehicle.

Our Supreme Court has cautroned that particular statutes or statutory provisionsmusf not
be read in isolation.  See e.g., Beaufort _Cozrnfy v. South Carolina State Electiorr Com’n, 395 S.C.
366, 374, 718 S.E.2d 432, 436 (2011 )'(“we must reject petitioners’ invitation to viéw'the statute
and budget provisos in isolation, a positiorl which yiblates our rules of statutoryAco'nstruction.”).
Glaringly ab\sent from Appellants’ brief is a recitation of the relevanr provisions of Secrion 56-5L
'41_(.)0 in its entirety. When Paragraph (C) is read in that context, as it must be, the legislarive intent

is clear.
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Section 56-5-4100 is a criminal statute, stating that any person Violating the provisions of
the statute “is guilty ofa misdemeanor~. L Therefore,‘ the statute must be construed “stricﬂy with
any ambiguity to _be resolved” agai.nst application of the s’tatute.. State v. Breech, 30_8 SC 356,

- 359, >417>S.E.2d 873, 875 (1992)f Unlesé Paragraph (A) of the statute plainly and urrambiguously

éppliesto the loader, it cannot be construed as creating a duty on the loader.? Moreover, the statute

is in derogation of the c;ommon law, which also requires giving the statute a strict cOrrStruotion :
See Griefv. AMISUB ofSouth Carolina, Inc.,397 S.C.'532, 725 S.E.2d 693 (2012) (“[S]tatutes in |
derogation of the common law are to be strictly construed. Under this rule a Statute restricting the
common law will not be ‘extended beyond the clear intent of the legislat'ure.”) (quotation and
internal citations omitted). Thus, the prohibitions set forth in Paragraphs (A) and (B) cannot be
applied to a loader unless the statute elearly reqttires such an application. It does not. |

As discussed above, Paregraphsv (A) and (B) place prohibitiOns on one who would
otherwise move or drive a vehicle on a poolic highway.’ Because the prohibitions apply to the

movement of a vehicle on a public highway, they can logically only apply to the driver or operator,

8 Appellants argue that, because the Uniform Act Regulating Traffic on Highways is a
~ “comprehensive” regulation of traffic on the highways, the Court should apply Paragraph (A) to a

loader because “a truly comprehensive statute would address not only the duties of truck drivers,
but also the loaders who place materials for transport onto trailers.” (Appellants’ Br. p. 16-17).
Thus, according to Appel_fants,’ logic, the Court should read Paragraph (A) as applying to loaders
or it would otherwise “undermine the comprehensiveness” of the statute’s reach. This argument
is strained at best. The scope of a statute can only extend to one whose actions could fall within
- the prohibition set forth in the statute. Arguing that a loader cannot drive or move a vehicle on"
- any highway unless the vehicle is properly constructed or loaded is like saying a pedestrian cannot
drive a vehicle left of center. Even if the Court were to read the statute as applymg to the loader
— or the fictitious statute applying to a pedestrian — there would not be a scenario in which the
loader — or the pedestrian —would violate the statute. The argument is logically flawed.

? Use of the word “moved” in the statute ensures that it encompasses not only a motor vehicle but

also any attached trailer or other item that cannot be “driven.”
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not a loader. To avoid this pléin'reading of the sfatute, Appellants focns on a prepositional phrase
in Paragraph (C): “The loader of the vehicle and the drive; of the vehicle, in addition to complying
with the other nrovisions of this sectién_, ehall sweep or otherwise remove any loose gravel or
~ similar material from the runn_ing. boards . . .” S.C. Code Ann. § 56-5-4100(C). “Appellants
conclude — without a clear explanation of why — that fhe phrase “in addition to comp]ying'with the
provisions of this section” is an adVe'rbia1 phrase modifying the Word “shall.” Hewever; the phrase
could just aé easiiy modify “driver.” Read in isolation, the intent of the pfepositional phrase may.
seem unclear. However, when reed in context, the meaning is absolutely clear.

The choice of where‘ to place a prepositional phrase within a sentence often creates

10" Context routinely avoids what could otherwise be an

ambiguities -in the Enghsh language
' amblgulty Once Sectlon 56-5- 4100(C) is read in its full context, any possible amblgulty as to the
phrase is resolved and it becomes clear that it apphes only to the driver.!!

Appellants concede that, if the General Assemblybhvad clearly wanted to make the loader
comply with Paragraphs (A) and (B), it could have simply placed the prepositional phrase‘at the
beginning or end of the sentence: | N |

In addition to-complying with the other pfovi&ions of this secﬁon '

the loader of the vehicle and the drlver of the vehicle shall sweep or
- otherwise remove .

Or

The loader of the vehicle and the driver of the vehicle shall sweep
or otherwise remove [various materials] from [various] exterior

- 19 The use of prepositional phrase placement creating ambiguity is often the source of jokes. For

example, in the movie Mary Poppins, Bert the chimney sweep states, “I knew a man with a wooden

leg named Smith,” to which another character responds, “What’s the name of his other leg?” The

ambiguity could be removed by simply placing the phrase at the end of the sentence: “1 knew a
man named Smith who had a wooden leg.”

o Because the statute must be strictly construed, any ambiguity must be resolved in favor of
finding that the preposmonal phrase does not apply to a loader.
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portions of the vehicle before it is moved on a public highway, in
addition to complying with the other provisions of this section.

(Appellants® Br. p. 15); S.C. Code Ann. § 56-5-4100(C). However, despite this patent defect in
their argument, Appellaﬁts fail té address wh}; the General Assembly would choose.tov place the -
prepositional phrase iymmediateily after “thé driver of fhe -vehi.cle” if it intended to apf)ly the
prepositional phrase to the loader as well. If that were the General Assembly’s int_ent,‘ then — as
Appellants adrﬁ-it — the Génerél Assembl& could have easily communicated that intent by placing
| thé prepositional phrase elsewhere in the sentence. |
Thé explanation for the placement of the prepositional phrase beco_meé apparent when thé
lens is zoomed out to encomI:;ass the language of Paragraphs (A) and (B). Paragraphs (A) and (B)
can apply only to a driver because a vehicle is only “driven or moved oﬁ_ a.ny‘ highway” By adriver.
S.C. Code._Ann; § 56-5-4100 (A) and (B). Thus, while the loader has.‘ the job of sweeping the
ﬂoorboardsianvd other portic;ns of the vehicic, the driver has this task “in addition to complying
§vith_ the other provisions of this section” that must bé satisfied in order t.ov legally' “operate” or -
““move” the vehicle on any highway. The reason the General Assembly included the prepositional
_ phrase is to ensure that drivers undé‘rstand that the job of sweeping away debris from the vehicle
-before it is moved on a highway does not rest solély with the loader but is also a personal
responsibility of _the driver. |
Coﬁtext gives the prebositiohal phrase clarity. "In tﬁe same Way, context would give
meaning to the examples proy_ided in Appellants’ brief. For eXamplé, Appellants use the senfence
- “Sally and John, in addition to écting_, can.sing and dance,” and argue that “in addition to acting”

modifies both Sally and John. However, if that sentence were immediately preceded with the
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sentence, “John can act, hut Sally _cannot',”’the'n any reader would understand the phrase “in |
addition to acting” to apply only to John. Coutext matters.'?

Read in context, the preposition'ai phrase in _Paragraph' (C) app.lies only to a driver.
Paragraphs (A) and (B) prohibit a vehicle from heing “driven or moved” on any. highway. Only a
driver-can violate ,Paragraph (A) or (B) because only a driver rNill drive or move a vehiele on a
.highu/ay. .Therefore, the only logical reading of the prepositional phrase in Paragraph (Cj obligares
the driver to comply with Paragraphs (A), (B) and (C) and with Section 56-5-4110. | The loader —
* Super-Sod — is not required to comply with Paragraphs (A) er (B).13 |

C. The legislative hlstory of Section 56-5-4100 confirms that a loader of a vehlcle is
only subject to the requirements of Paragraph (O).

If there Were any doubt as to whether the Circuit Court correctly read Paragraph'r (C)in |
conformity with its context wrthin the overall statute, the legislative history removes that doubt.
Prior to 1988, the statute was not breken up into separatey paragraphs and there vsrere no obligations
placed on the loader of a vehicle. The prior version of the statutevprovided:

No vehicle shall be driven or moved on any public highway unless
such vehicle is so constructed or loaded as to prevent any of its load
from dropping, sifting, leaking or otherwise escaping therefrom,
except that sand, salt or other chemicals may be dropped for the
purpose of securing traction, and water or other substance may be
sprinkled on a roadway in the cleaning or maintaining of such
roadway by public authority having jurisdiction. Any person
operating a vehicle from which any glass or objects have fallen or
escaped, which would constitute an obstruction or injure a vehicle

- 12 Appellants’ argument that the Circuit Court’s reading of Paragraph (C) renders Section 56-5-
4110 superfluous completely ignores the language of Section 56-5-4110. That section deals with
tying down or.otherwise securing a load. In addition to making sure a vehicle is properly
constructed and loaded (per Section 56-5-4100), the driver must ensure that the load is properly
tied down (per Section 56-5-4110). Nothing in the Circuit Court’s reading renders any portlon of
the statutes superﬂuous .

13 Once again, even if Paragraphs (A) and (B) applied to Super-Sod, the evidence is undisputed
that Super-Sod did not violate Paragraphs (A) or-(B) because it did not drive or move a vehicle on
~any hlghway _

)

20



or otherwise - endanger travel upon such public highway, shall
immediately cause the public highway to be cleansed of all such.
glass or objects and shall pay any costs therefor. '
S.C. Code Ann. § 56-5-4100 (Eff. May 5, 1978 until Jan. 1, 1989) (emphasis added). Nothing in
the pﬁOr version of the statute placed obligations on the loader of the vehicle. Rather, the statute’s
prohibitions and affirmative obligations all applied to the driver — one who would drive or move
the vehicle on a public highway.
In 1988, the General Assembly amended Section 56-5-4100. The title of the Act stated in
relevant part:
" [T]o .amend Section 56-5-4100, relating fo spilling loads on
highways, so as to provide, among other things, that trucks, trailers,
or other vehicles, when loaded with certain items which could blow,
leak, sift, or drop, must not-be driven or moved on any highway -
except under certain conditions, that the loader of the vehicle and
driver shall sweep or otherwise remove any loose gravel or similar
material from the running boards, fenders, bumpers, or other
similar exterior portions of the vehicle before it is moved on a
~ public highway, and that any person who violates certain provisions
of this Section is guilty of a misdemeanor . . . .. '
| Sess. 107 (1987-1988), Act. No. 532 (emphasis-added).
“It is proper to consider the title or caption of an act in aid of constrﬁctio_n t.o show the
intent of the legislature . LD Unz’versity-(')f South Carolina v. Elliott, 248 S.C. 218, 221, 149
S.E.2d 433,434 (1966). The 1988 Amendment added Paragraph (C), and for the first time required
the “loader” to perform certain acts. Specifically, the loader must “sweep or otherwise remove
any loose gravel or similar material from the running boards, fenders, bumpers, or other similar
- exterior portions of the vehicle before it is moved on a public highwa‘y."’ S.C. Code Ann. § 56-5-
4100(C) (emphasis added).
The language of the title evinces the intent in amending § 56-5-4100. By adding Paragraph

(C), the'L.egislature intended both the driver and the loader to “sweep or otherwise remove any
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loose gravel’.’ or other similar material. However the Act’s title.does not indicate that the “loader”
would be required to perform the pre- ex1st1ng obhgatlons set out in what became Paragraph (A)
Nothing in the title of the Act suggests the General Assembly intended to make the loader
responsible for the pre-ex1st_1ng obligations in the statute. To the contrary, the title and legislative
.history indicate the General Assembly oniy intended to require the loader to sweep away debris -
‘_‘before” the vehicle is moved on a public highway.

Common.sensefurther supports thei Circuit Court’s. reading of the statute. Before the
vehicle is 'rnove.d, the loader has the ability to clean the sides of the vehicle. Therefore, Paragraph
(©) addresses lsomething that is within the loader’s controi. Paragraph (C) addresses conduct that

. must take p,lace “b-efore”‘ the vehicle is moued on the public highway, i'v.e., Awhile_the yehicle is still
accessible to the loader.

In contrast, .Paragraphs (A) and (B)speciﬁcally address the operation of a vehicle “on any
highway.” In other words,. Paragraphs (A) and (B) deal with what is done with a vehicle afterit is
outside of the loader’s control. In fact,-Paragraphs (A) and (B) deal, in part, with the construction :
of a vehicle — “unless the vehicle is constructed or loaded as to prevent any of its load from
dropping . . ..” it borders the absurd to read Paragraph (C) as requiring a loader to comply With .
vthe vehicle construction requirements in.Paragra’ph (A) and (iB).

When read in v‘context, in light of the legislative history, and in light of the real world
limitations on what a loader can and cannot do, the oniy reasonable reading of Sections 54-5-4100
and 4110 is that the loader is obligated to sweep off any debris, and the driver is prohibited from 'v
driying the vehicle on any highway unless the vehicle is properly constructed or loaded so that its
contents will not spill into the roadway and the driver must secure his load. The loader is unable

to prevent a driver from violating Paragraphs (A) 'o'r’ (B) and is incapable — without becoming a

2



driver himself — of violatjng Paragréphs-(A) or (B). Therefo're, the Circuit Court properly applied
the statute as wﬁﬁén and held Super—Sod did not owe any legal duty to Appellants. |
-II; | THE CIRCUIT COURT CORRECTLY HELD SUPER-SOD DID NOT ASSUME
ANY DUTY BY MERELY FOLLOWING SOX’S INSTRUCTION AS TO WHERE
~~ AND HOW TO PLACE THE PALLETS ON _HARBISON’S_TRAILER. 4 '
The evidencé is undisbﬁtéd thvat‘Super-Sod?s employee loaded the pallets of sod oﬁto the
. trailer as> directed by Harbison’s employée Cody Sox. Sox chose where the pailets §vould be p]aced'
on the trailer and directed‘Sﬁper-Sod’s emplofee to pléce the‘pailets S0 thaf the~§veight would be
| ~balanced and centered over the rear axle. Sox explained that this was how he was always taught
to load a trailer. (R. p. 292, line .4—p. 293, line 1)." -Th'erefore, there is no evidence Sﬁper-Sod
’undevrtook any duty 6ther than to follow Soxfs direction as to how to load the palléts onto the
trailer. Such a duty cahﬁot be coﬁstrued_ as undertaking a general duty to the motoring public.. . |
Supcr{Sod undertook no duty, much less a duty to secure the 'load, with respect to the'
Appellants. Rather, Super’-Sod,undértook a duty, if at all, to Harbison only to place the sod on its
traiier Vyhere Sox requested the sod be placed. Under South .Carolina law, one who assumes a duty

to one individual does not assume or undertake a duty to the public or community at large, as

" suggested by Appellants. The Restatement.(Second) of Torts explains:

14 Appellants list various actions that Super-Sod takes when it delivers sod itself. Those actions
are wholly irrelevant here because Harbison elected to transport the sod itself rather than having
Super-Sod deliver the sod. Axiomatically, any undertakings Super-Sod may perform when it
transports sod do not constitute undertakings where Super-Sod is not transporting sod. = -

Likewise, Appellants list a series of alleged undertakings that they claim Super-Sod has done in
other situations. Once again, a prior undertaking in connection with a different customer does not
create a general duty to all customers. See e.g., Langan Const. Co., Inc. v. Dauphin Island Marina,
Inc.,294 Ala. 325,328,316 So0.2d 681, 684 (rejecting rule that one who has voluntarily undertaken
‘a task in the past is therefore under a duty to repeat such tasks in similar situations in the future).
It is undisputed that Super-Sod did not undertake to. advise Sox regarding the loading of the
* vehicle. In fact, Sox admits that he never asked Super-Sod to tie down the load for him. (R. p.
293, lines 12-14). : o '
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One who undertakes, gratuitously or for consideration, to render services to another which
he should recognize as necessary for the protection of the other’s person or things is subject
to liability to the other for physical harm resulting from his failure to exercise reasonable
care to perform his undertaking, if : : '

(a) his failure to exercise such care increases the risk of such harm, or
(b) the harm is suffered because of the other’s reliance upon the undertaking.

l{estatement (Second) of Torts § 323 (emphasis added).
" South Carolina has adopted Section 323 and therefore a party may incur liability if that -
'-party undertakes an obhgatlon to another ” See Johnson, 401 S.C. at 505, 737 S.E.2d at 514.
However, this undertaking does not extend to other unidentified third parties, such as Appellants
in this case. |
Sections 323 and 324 A of the Réestatement reflect the difference between an undertaking |
that creates a duty to an individual and an undertaking that creates a broader duty. The 'Supreme
~ Court has recognized this dichotomy and specifically declined to extend liability beyond those to
‘whom the undertaking wa.s‘made by rejecting Section 324A. In Miller v. City of Camden; 329
S.C. 310, 494 S.E.2d 813 (1997), a case cited by the Appellants, the Supreme Court speciﬁcally
explained: “We decline to adept the expanded liability of Restatement 2d of Torts 324A (1965).
This section irnposes a duty on ‘one who undertakes . . . to render services to another‘ which he
should recognize as necessary for the protection of a third person.”’ Id. at n.2 (emphasis added). .
Thus, althngh the Supreme Court held a duty might exist to those parties down.stream from a dam
that was monitored by the defendant, the duty found in“that case would not extend to the
eommunity at large. Importantly, the Supreme Court found the relevant question is not whether
the defendant assumed a general duty to rnonitor the water levels. lnstead, the inquiry was limited
to whether the defendant’ assumed a duty to the downstream property owners. Id at 315, 494

S.E.2d at 815 (empha51s in original). The ev1dence in leler raising the quest1on of whether a duty
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was uﬂdertaken as to the downstream .landowners included the defendant’s participation in
meetings with the South Carolina Land Resource Commission discussiﬁg inspéction reports for
the dam and formulating an emergency plan for the notification of the appropriate officials in the
event of an imminent dam faiiure. The defendant also agreed to have its employees listed on the
Land Resource Commission’é emergency notification form as personnel assigned to monitor the
dam. Id. at 313,494 S.E.2d af 815. There is no cbmparéble evidence in'-this case.
| More recently in Johnson, this C.ourt again dealt vwith this very issue when a school
employee sued an accounﬁng ﬁrm alleging fhat it was negligent in its “undertaking” to in\;estigate
an allegéd misappropriation of funds. In>af;ﬁrmi.ng summary judginent to the accounﬁng firm, this
Court, relying bn~Section 323,» hel.d that the relationship between the plaintiff and the accounting
firm “does not fit within the parameters set forAthAin Section 323(a). Section 323(a)‘contémplates
a party relying on the rendering of services to another for another’s protéction. Even assuming
[accountant] acted voluntarily, he assisted the [police department] in its investigation. ‘He did not
render service to [plaintiff]; he assisted authorities.” Johhsén, 401 8.C. at 505, 737 S.E.2d at 514.
This:Court specifically acknowledged that it was “[c]Jognizant of Re‘statement (Second)_ of Torts
section 324A, al.though that section has rot been adopted by our cburts ...7Id. atn. 5 (emphasis
added). |
South Carolina has not adépted the Appcllanté’ posiﬁon and thé expansive unde_rtaking‘
liability of Restatement (Sécond) of Torts § 324A, under which a party undertaking a duty may be
liabie to someone beyond the party to whém the (;bligation is-undertaken. Both the Supreme Court_
and this Court have made clear that South Carolina does npt follow this expansive \'/ie\.)v. Instead,

the relevant inquiry is whether Super-Sod assumed a duty fo the Appellants, and not whether



Supér-Sod undertook a duty to its customer, Harbison. Thus, even if Super-Sod u_nderfook aduty, .
the'dut}./ was only owed to Harbison,"not Appellants.

In the claésic case off&lsgrafv. Long Island R. Co..,' 248 N.Y. 339, 341, 162 N.E. 99, 100 _
(1 928), Justice Benjamin Cardozo famously held, “Negligence is not actionable unless it involves. |
the invasion of a legally proteéted interest, the violation of a right. Proof of negligence in the air,
SO to spéak, will not do.’; (citations omitted). South Carolina’é Supreﬁle Court has accepted this
principle. See e.g., Doe ex rel. Doe v. Batson, 345 SC 316, 323, 548 S.E.Zd 854, 858 (2001)
(quoting Palsgjraj). In qusgraf, two train station employees assisted a passénger onto a train. One
. employee hglped pull the bassenger on whiie another employee pushed the passenger frorﬁ fhe
station platform. During-the process, the employees knockéd a packége out of the .cﬁstomer’s
hand. - Unbekno‘wnst to the employees, .vthe package céntained fireworks that subsequently
exploded; The plaintiff was standing across ,the train platform and was struck by scalés that were
knocked loose by the concussion of the explosion. Id. at 340-41, 162 N.E. at 99.

| Although often cited as a proximate cause case, the New York Court of Appgals’ decision-

in Palsgraf actually relied on a lack of legal duty owed to the plaintiff. The.COurt of Appeals held
that a breach of a duty owed tb one individual or class cannot be transfefred to another
unfdréseeable class of claimants. Id. at 346, 162 N.E. at 101 (“The victim does not sue
derivatively, or by right- of subrogation, to vindicate an interest invaded in the person of another.”).
Réther, a plaintifi “sues for breach of a duty owing‘to himéelf.” ld. ét-346.

Here, even-if R‘espondent owed a duty to Harbison, its duty did not extend to Appellaﬁts.- |
Sox was in control of the Harbison truck and trailer, and Harbison was »S_uper-Sod’s customer.
‘Ther.efc_)re, Super-Sod’s duty was to load the trailer in accordance with Sox’s instructions. Super—

Sod did not undertake — or have authority to decide — how the load should be placed on the trailer
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or whether to tie down the load. Those decisions rested with Sox.‘. Therefore, Super-Sod’s duties
onlyA ran to Harbison and.So'x and only extended to situating the pallets on the trailer as directed
by Sox. Super-Sod did not volunteer to load the trailer for the benefit of sbciety at large. Rather,
it loaded the trailer for the benefit of its own customer and subject to its customer’s direction and
satisfaction. Therefore, even if Supe_r-Sod violated .some duty to Harbison — which the undisputed
evidence shdws it did not — thaf breach does ﬁot transfer to creating a duty bwéd to A[;pellarits.

“Appellants also appedr to argue that foreseeability, 1n émd of itself, can create a duty to
third parties. This is not' the law in -South Carolina. . Were it so, then the entire body of
jurisprudencé surrouﬁding common law negligence would rest 'solely on .the quéstion of
foreseeability. While that is certainly one element of a negligence analysis, it is only one of ;hem.
The duty prong in our traditional analysis is not subsumed by foreSeeability alone. Our Supreme
Court has specifically rejected this very cohte.ntim.l. In Souih Carolina State Ports Authority v.
| Booé—Allen Hamilton, Inc., 289 S.C. 373, 346 S.E.2d 324 (1986), the Georgia Ports Authority
commissioned Booz-Allen & Harhilton, a consulting firm, to create a report .co'mparing the
Savannah port with the Charleston port er commercial trafﬁc. The report was highly favorable
to the Savannah port and contained false facts co;lceming the Charleston port. "The report was.
disseminated to potential port custbmers, causing reducéd port traffic in the Charleston port. Id.
at 375, 346 S.E.2d at 325. |

The South Carolina State Ports Authority, the i’ilots Association, and two chapters of the

i_local.port union filed suit against Booz-Allen asserting a ¢laim fér negligence. The éupremé Court -
held a duty ran to the commercial cémpetitor — the State Port. Authority — because Booz-Allen
~ undertook to objectively cofﬁpare the attributes of fhe twb commercial competitors for the purpose

of giving one a market advantage over the other. Id. at 376-77, 346 S.E.2d at 326. However, the
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Supreme Court refused to find a duty running to those who relied on shipping traffic in the
Charleston port for ’cbmmercial,proﬁt. Specifically, the Supréme Court held, “ForeSeeability of
injury, in the absence of a duty to prevent that injury, is an insufficient basis on which to rest
liability. Foreseeability i’tself does not give rise to a duty.” Id. at 376,346 S.E.2d at 325 (citations -
- omitted) (emphaéis added). The Supreme Court then explained: “The concept of duty in tort
liability must not be extended beyond reasonable limits.” Id (citation o.mitted).‘
The Supreme Court reached a similar result in Huggins v. Citibank, N.A., 355 S.C. 329, .

585 S.E.2d 275 (2003). In that case, a victim of identity theft sued the credit card company that
‘issued a card to an identity thief in the victim’s name. The Supreme Court explained the law of
duty:

Duty arises from the relationship between the alleged tortfeasor.and

the injured party.. In order for negligence liability to attach, the

parties must have a relationship recognized by law as the foundation

of a duty of care. In the absence of a duty to prevent injury,

foreseeability of that injury is an insufficient basis on which to rest

liability. The concept of duty in tort liability will not be extended
beyond reasonable limits.

Id at 333,585 S.E.2d at‘277. The Supreme Court acknowledged that the identity theft inay have
been avoidable had the credit card compan)'l taken additional steps. Id. at 334, 585 S.E.2d at 277
(“[W]e are certain that some identity theft» could be prevented if credit card issuers carefully
scrutinized credit card applications.’:’). Nonefheless, the Court held the credit card company did '
not owe a duty to the vict(im because there was no preexisting relationship between the credit card
company and the custor_ner,: hol‘ding “Even théugh it is foreseeable thaf inju£y may éfisé by the

negligent issuance of a credit card, foreseeability alone does not give rise to a duty.” Id.
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There is no pre-existing rellativonship between Super-Sod and Appellanfs. : Therefore,.
Appeilants’ argument that the mere foreseeable risk of harm creates.a duty fai‘ls.15 Super-Scd
denies the injuries to Appellants were foreseeable.'® chever, 'e_ven if Appellants’ .injurieS'V\}ere
foreseeable, foreseeability alone is not enough:. .' Appellahts dlust first satisfy their bucden. of

proving Super-Sod owed them a duty.' Because no such duty existed, the Circuit Court properly

granted summary judgment.

III. THE CIRCUIT COURT PROPERLY FOUND THAT SUPER-SOD’S ACTIONS
DID NOT PROXIMATELY CAUSE APPELLANTS’ INJURIES.

Even if Super-Sod owed a duty, its conduct was not a proximate Cause of Appellants’
injuries. Three intervening acts of negligehce took place betWeen Super-Sod’s conduct and
Appellants’ accident: (1) Cody Sox decided to drive the Harbison fruck and trailer withcut tying
down the load;'7-(2) the unidentified operator of the blue tractor-trailer veered into the Harbison
truck’s lane forcmg Sox to take evasive action; (3) despite other vehicles ceing able to safely slow
down for over fifteen rdinutes,_ Lisa Velazques failed to keep a proper lookout and rearfended

Appellants’ vehicle at a high rate of speed. Put simply, the intervening acts are far too many and

' Appellants’ reliance on Dorrell v. South Carolina Dept: of Transp., 361 S.C. 312, 605 S.E.2d

12 (2004) is misplaced. That case, like other cases under South Carolina jurisprudence, stands for.
the proposition that a contractual duty can give rise to a general duty in tort law that runs to third
parties. See e.g., McCullough v. Goodrich & Pennington Mortgage Fund, Inc., 373 S.C. 43, 48,
644 S.E.2d 43, 46 (2007) (citing Dorell for the proposition that “Where there is such a contractual

. basis for a legal duty to a third party, this Court has determined that the tortfeasor’s liability exists
independently of the contract and rests upon the common law duty to exercise due care to
foreseeable plaintiffs.”) (emphasis added). In this case, there is no contractual basis giving rise to
an independent tort duty. Appellants also cite Hendricks v. Clemson University, 353 S.C. 449, 578
. S.E.2d 711 (2003), but that case found the university owed no duties to a student athlete and does
not support the proposition that foreseeablllty alone is enough to create a duty.

16 See Argument 111, below.

'7 Sox and Branham stopped at a truck stop to get food before dr1v1ng onto 1-26." (R. p. 298, lines
12-15). This stop gave Sox another opportunlty to procure straps to tie down the load pr1or to the
accident, but he did not. .

29



Appellants’ injuries'are far too remote to have been proxiniatety caused by Super-Sod’s rnere
loading of the trailer at its customer’sdirection.

The term “proximate cause” includes both (1) causation in fact and 2) ;‘legal cauee.”
‘Br-atnlette v; Charter-Medical-Columbia, 302 S.C. 68, 72, 393 S.E.2d 914, 916 (1990). The
c'oncept of “legal cause” requires courts to “draw lines” tnat end the feleltionship that may exist “in
fact” between one party’s conduct and a specific harm that anothet part'y' mny eventually suffer.
These “lines” lifnit 1iabiltty that might .other'w.ise extend .respo_nsibility for atrguably wrongful
conduct “fo'r all time.”

The probletn of “causation-in fact” without these limits is quintessentially illusttated in the B
above-cited case of Palsgraf,_ supra. Chief Justice Cardoze expléined that “wrong is defined in tenns
of the natural ot probable, at least when unintentional” and held that the negligent condnct could not
reachvthe.harm alleged. Palsgraf, 248 N.Y. at: 345 (emphasis added). |

VJust as in Palsgraf, under South Carol_ina law. “[[legal cause is proved by establishing
foreseeability... .. A plaintiff . . proves legal cause by'establishing the'injury. in question occurred
as a naturat and probable consequence of the defendant’sv negligence.” . Bramlette, supra
(emphasi.s added)’v(eitations omitted). “[L]‘iability cannot rest on mere possibilities. [An] actor .
cannot be charged with that Which is unpredictable or that whicn could not be expected to happen.”
Young v. Tide Crafi, Inc., 270 s.C. 453, 463, 242 S.E.2d 671, 675-66 (1978) (emphasis added).
Further, liability is not founded where onevparty fails; to anticipate another’s negligence. See, e.g.,
Still v. Blake, 255 S.C. 95, 102, 177 S.E.2d 469, 473 (1970) (holding a defendant had no duty to
~ anticipate that a driver would drive negligently). ' :
South-: Carolina’s appellate courts have defined what is and what is not | ‘_‘natural,”

“probable” and “expected” for decades. In-one case, the Supreme Court explained:
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A prior and remote cause cannot be made the basis of an action if such remote
cause did nothing more than furnish the condition or give rise to the occasion
by which the injury was made possible, if there intervened between such prior
‘or remote cause and the injury a distinct, successive, unrelated and efficient
cause of the injury, even though such injury. would not have happened but for
such condition er occasion. If’ no danger existed in the condition except because
of the independent cause, such condition was not the proximate cause. And if
an independent negligent act or defective condition sels into operation the
 circumstances which result in injury because of the prior defective condition,

such subsequent act or condition is the proximate cause.

Driggers v. éity ofFlorencé, 190 S.C. 309, 2 S.E.2d 790, 791 (1939) (citation bmitted) (emphasis
added). Thus, the Supréme Court held that a érior and remote cause‘. does not supp.ort_ liability
~ where the prior “cause” simply furnished the condition that madé fhe- injury possible.
V More, recently, the Suprerﬁe ‘Court answered the question again, this time in a strikingly

similar scenario, holding that proximate legal cause does nét extend beyond the tortious condﬁct

of one driver who i‘eér-e_nds another. Newton v. South Carolina P;,lb. Ry. Comm ;n, 319 S.C. 430,
462 S.E.2d 266 (vl 995). In Newton, thé pléintiff driver w;cls injuréd when she was struck from
behind by anofher driver after.sh.e had come to a stop for a réilroad prossing; signal. | .However, the
signal had malfunctioned and was improperly signaling a cc')m‘ing train where there was none. The
plaintiff sued the Railroad Corrimiss_ion, alleging that its negligencé caused her to ‘stop and
therefore caused the other drivef to injure her. .

The Supreme Court hé_ld the negligence of the' second driver, and not the Rail.way
Commission’s alleged negligence, waé the proximate legal _cause‘ of the collision. 'fhe Court
egplained: “[T]he accident occurred because of [the -followi_n'g driver;s] failure to keep a proper
lookout.” Id. at 432, 462 S.E.2d at 267. The Court further held that “[the following driver’s]
superseding negligence is ﬁot a natural and probable consequence of the Commissibon’s'_ negligence

in failing to repair the malfunétioning crossing signal” and that “the negligence of [the trailing
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driv‘er]‘ in failing to: watch the roadway_ befofe the crossing [was] not c'hargéable against the
Commiésidn.” Id.
Under Newton’s authority, a party who refnotely' causes traffic to slow is not liable for
collisions that occur behind the initial slowdowﬁ.v The accideht in Newton may be said to be even
' “‘more proximate” to the alleged,negligencé of the Railway»'Commissiovn than the.dollisibﬁ in this
instance is to Super-Sod’s conduct because the Newton collision océurred only one step removed

from the conduct of the Railway Commission. Here, Super-Sod’s action, whiqh does not constitute
“negligénce” at all, bc‘curred several “remote” intér;/er'ling steps from the collision itself, with thrée
of those intervening stép'si being separate torts ‘committed by three different individuals. | Super-
Sod cannot be charged with aﬁticipating Velazques’ inattention, that a fire engin¢ would block a
,le.u.le of traffic to clean up disintegrating sod, that the Harbison trailer would lose a portion of its
load, that a truck would -run the Harbisoﬁ truck and. tréiiér off the roéd, or that Sox would not
properly secure the load after it was loaded as he directed. The appellate cour_fs of this'State have
heid no duty for one .in Super-Sod’s position to anticipate anéther’s negligence — much less to
anticipate three separate acts of negligencé by three separate iridiyiduals.

Thus, under Newton, Super-Sod’s action cannot be the prbximate legal cause of the
Appellants’ injuries. Super-Sod’s conduct is simply too remote. Appellants allege no more thaﬁ _
"‘neg_lige’nce in the air” againét Super-Sod. While SLIpCI‘-SOd’SI conduct does not rise even to that,
suéh “nebgligence in the airl CL.owill nbt do.” 'Jﬁs‘t as Palsgraf held the Railroad’s conduct too
remote to e'stabllish liability to a person waiting on a hearby train platform, so too does the Cqurt’s ,
holding in Newton establish that Super-Sod’s conduct is‘too remofe, and thus nbt a proximate legal

cause, to support a negligence claim here.
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IV.  THE CIRCUIT COURT PROPERLY EXERCISED ITS DISCRETION UNDER |
RULE 60 AND RULE 15 TO DENY APPELLANTS’ MOTION TO AMEND.

The Circuit Court evaluated Appellants’ MOthl‘l to Amend under both the Rule 60
“mistake, 1nadvertence surprise, or excusable neglect” standard and the llghter Rule 15(b)
standard. Under both standards, the Circuit Court found the Motion was improper because it was
untimely, it was prejudicial, it was futile, and it was not raised to the Trial Judge priorl to the entry
of summary judgment. As c.liscuss.ed'below, theACiréuit Court propérly applied the strictet Rule.
60 standard to the motion. However, this Court need not évaluate whether the heightened Rule 60
burden applies here because the Circuit Court aIso found Appellénts’ Motion failed to satisfy the
Ru.le 15 standard. Because signiﬁcant discovery hatd already taken'place and Appellanté’ proposed
, A'mentled Complaint would hav¢ pfejudicect Super-Sod, the lCircuiti Court_ properly exercised its .
discretion and deniedt the Motion.
A. The Circuit Court prdperly exercised its discretion under Rule 15 when it denied

Appellants’ Motion to Amend because the amendment would have prejudiced
Super-Sod and the amendment was futile.

“[Tlhe decision to allow an améndment is within the sound discretioﬁ of the trial court and
wilt rarely be disturbed on appeal.. The trial [court’s] finding will not be t)vertumed without an
abuse of discretion or unless manif,e’st injustice has occurred.”. 'Sullivan, 397 S.C. atl 153, 723
S.E.2d at 840 (quoting Berry, 328 S.C. at 450, 492 S.E.2d at 802). O‘n a motion to artlend, “the

22

party opposing the motion has the burden of establishing prejudice.” Holland ex rel. Knox v.
Morbank, Inc., 407 S.C. 227,235,754 S.E.2d 714, 719 (Ct. App. 2014). Th.e_ Circuit Court below
found Super-Sod would be prejudiced by the ameﬁdmént. Because the procedural history and

timeline of the case support the Circuit Court’s finding, the Circuit Court did not- abuse its

discretion and its decision to deny the motion to amend must be affirmed. |
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“Prejudice occurs when the amendment states a new claim or defense that would requiré :
the opposing party to introduce additional or different evidence to prevail in the amended action.”
Id. (citingBdll v. Canadian Am. Exp. Co., Inc., 314 S.C. 272,275, 442 S.E.2d 620,622 (Ct. App.
1994)). In Holland, this Court affirmed the denial of a- motion to amend based on a finding of
prejudice. This Court found prejudice because the amendment: (1) would require the hiring of
new rebuttal experts and the taking of additional depositions; (2) would result in an inevitable
delay shortly\before»trial; and (3) was not filed until two years after the initial filing of the

| complaint. /d. at 236, 754 S.E.2d at 719. These are the same forms of prejudice the Circuit Court
found in this case.
* The Circuit Court here explained the various forms of prejudice that would have resulted
to Supér-Sod from Appellants’ proposed Amended Complaint:
~ Plaintiffs waited eighteen mionths to file the Motion to Amend and
proposed Amended Complaint. .The original Scheduling Order in
the case had already been amended to push back the trial date from
June 15, 2016 to October 10, 2016, Super-Sod’s Motion for o
Summary Judgment, outlining deficiencies in the Plaintiffs’ theories
of recovery, had been filed for two months before Plaintiffs filed
their Motion to Amend. Numerous depositions had been taken,
including the depositions - of Super-Sod’s management and
employees. Experts had already been identified by all parties and
the parties were preparing for an imminent trial. Defending against

a new warranty theory with less than three months to prepare a
defense would have been extremely prejudicial. ‘ '

(R p- 10)  Thus, the very forms of préjudic_e that this Cdurt found supported a denial of a motion
to-amend in Holland apply here.

o The prejudice in this case is even greater than the 'prejudic'e: at issue in Holland because
Appellants sought to add an entirely new cause of ‘acti_on based on warranty liability. Addiﬁg a
warranfy claim ﬁmdaméntally changes the nature of the litigation, changing from a negligence

analysis to a product liability analysis. Thé legal issues require development of different facts,
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new and different experts, and evidence of what passes without objection in the trade, among other _
things. Cf. Bragg y Hi-Ranger, Inc., 319 $.C. 531, 538-39 462 S.E.2d 321, 326 (Ct. App. 1995)
(explaining “there is an important theoretical basis for separating and maintaining the difference
" between negligence and strict liability-law in the products liabilityicontext; narnely, the underlying
analysis necessary to 'reach each blegal conclusion giving.rise to liability are q-ualitatively different
in that the social policy determination as to product defect in strict liability is not the equivalent of
a determination of duty in negligence law.”) (citation omitted). While the focus for 18 months of
litigation had been the conduct of the variotis parties, the addition ofa Warranty claim wou‘ld have
- shifted the focus to the product itself. Questions that had not been presented to either fact or expert
witneases thils far would have been necessitated, such as the precise condition of the product as
seld, the nature of the warranty, the expectation of the parties, whether goods such as thié “pass
' without objection in the trade,” including an analysis of ‘the relevant irldustry and a study ‘of the
product itself. Adding all of these new .facters to a case — vvith trial imminent — would have
significantly i)rejudiced Super-SOd.' |
The Circuit Court alse found the proposed amendments would be futile. See Jenn.ings V.
Jennings, 389 S.C. 190, 697 S.E2d 671 (Ct. App. 2010) (holding denial of a motion to amend‘ is
proper when the amendment is‘futile). First, the amendment to assert Section 56-5-4100 vvas fiitile
because the Circuit Court had already heard argume_nts regarding -the statute and held Paragraph
-~ (A) of the statute does net apply to Siiper-Sod as a lolader. Even if Paragraph (A) did apply; the
undisputed evidence shows that Sut)er-Sod did not rnove or drive the Harbison vehicie on any
-puhlic highway. Therefore, the amendment t(,o add the statutory violation was futile.
| Secondly, the claim for breach of inlplied warranty of merchantability could no’t’succeed

because there was no implied warranty that the unsecured cargo would not come loose during
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’ evésive maneuQers takee at.hi'ghway speeds by a driver during transport. Sox -_adfnitted ﬁe intended
to bring tie downs and simply failed to do so. Hie expectation was not fof Super-Sod t"ojprovide
them. He intended to provide fhem 'himself. When he forgot, he was clearly told they were not
available. If cquld not be said,that the basis of the bargain if_ic_luded load securernent._ Hevther;

-made a censcious decision to drive the Harbison vehicle back to Columbia Withouf tie downs. (R.
p- 291, lines 5-12). |

Comment 10 of the implied warranty of merehantability statute states that the “adequately
contained [and] packaged” language “applies enly wflere the riature of the good vand of the -
tran.saction require a certain type of’ container, package or label.” S.C. Code. Ann. § 36-2—314
official cmt. 10 (emphasis added). Super-Sod is not reqeired te secure .its product to :fréilers for
customers. Sox knew this,' and that is why.he intended to bring his own strapé to tie deWn the load.
Therefore, the nature of the transaction did not require the sod to be wrapped in any _particulaf
fashion and Appellants’ propesed amendment to assert a merchantabvilit}‘/ claim would be futile.
As the Circuit Court held in its J uly 14,2017 Ofde_r, “There can be no ‘warrenty’ implied for load
securement when it is specifically not part of the sale.” (R p- 12). The undisputed testimony -
showed that Sox sﬁeciﬁcally asked Suﬁer-Sqd if it sold tie downs and Super-Sod informed him
that it did not. (R. p. 296, lihes 3-6). Therefore, ‘secu“ring the load was specifically not part of the
sale and the merchantability claim would be futile. B

The Circuit Court correctly rejected Appellants untlmely Motion to Amend. Even
applymg the relaxed Rule 15 standard, Appellants” Motlon would have been highly prej judicial to |
Super-Sod and would have been futile. Therefore, the Clrcult Court properly exerc1sed its

discretion in denying the Motion.
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- B. The Clrcmt Court properly adopted the majority rule and applled the heightened
Rule 60 standard to Appellants motion.

Although the Appellants fail the lighter burden 'under Rule 15, their Motion was actually
sﬁbject to the heightened requirements of Rule 60(b), SCRCP. J udge McMahon’s July 26 Order
Granting Summary Judgment was entered August 2, 2016, ending the case in the Circuit Court as.
to Super-Sod, wit'h'tlle' exception of the Rule 59(e) Motion that it later acldreséed. The Moti,oll to
Amend WQS never properly rais’e;l be‘fore' the judgmeﬁt was enteréd. Subsequent attempts to raise

it after judgment were ineffective. .,
- Although Soulh C_arolinai does not have ‘a 'repbrted ~appellate decision addressing the:
intersgactivon of Rulés 15, 59, and 60, fedcrali courts halzé constfu_ed the parallel Federal Rules of -
Civil Pvrobcedure. for post-judgment amendments.'® As explained by leading commentators on the

| Federal Rules: g

Most courts faced with the problem have held that once judgment has been
entered or an appeal taken, the filing of an amendment cannot be allowed
until the judgment is set aside or vacated under Rule 59 or Rule 60. The
party may move to alter or amend the judgment within [10 days under Rule
59 South Carolina Rules of Civil Procedure] after its entry under Rule 59(e)
or, [move] under Rule 60(b) for relief from a judgment or ‘order. This
approach appears sound. To hold otherwise would enable the liberal
amendment policy of Rule 15(a) to be employed in a way that is contrary
to the philosophy of favoring fi nalujy of judgments and the expeditious
termmatwn of lztzgatzon :

Wright & Miller 6 Fed.- Prac. & Proc. Civ. §1489 (3d Ed.) (emphasis added).

'8 Because the South Carolina Rules of Civil Procedure are based on the Federal Rules of Civil
Procedure, federal courts’ interpretation of those Rules is persuasive. See Gardner v. Newsome
Chevrolet-Buick, Inc., 304 S.C. 328, 404 S.E.2d 200 (citing H. Lightsey & J. Flanagan, SCRCP,
(2d. 1985)); See also Maybankv BB&T Corp., 416 S.C.541, 566, 787 S.E.2d 498, 511 (2016) (“In

- construing the [SCRCP] our Court looks for guidance to cases interpreting the federal rules.”).
Beach Company v. Twillman, Ltd., 351 S.C. 56, 566 S.E.2d 863 (Ct. App. 2002) (relying on federal
law to interpret Rule 13 SCRCP because the language of the rules was the same). Unisun Insurance
v. Hawkins, 342 S.C. 537, 537 S.E.2d 559 (Ct. App. 2000) (“In the absence of pr10r state law on
the issue in question, federal cases 1nterpret1ng the rule are persuasive.”). :
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Among federal courts, the clear majority holds that if a party seeks to amend a complaint
after judgment, the party must first satisfy the more stringent Rule 59(e) or 60 standard before the
court will evaluate the proposed amendmenfunder‘ the more liberal Rule 15 standard to amend

complaints. '

§
19 See Williams v. Citigroup, 659 F.3d 208, 213 (2nd Cir. 2011) (holding that the standards
developed for evaluating post judgment motions place a significant emphasis on the “value of
finality and repose,” and that it would be contradictory to entertain a motion to amend a complaint
under the liberal Rule 15 standard after judgment is entered; however, a court could consider the
nature of the proposed amendment when deciding whether to vacate a judgment, but the court may
use its discretion exactingly when the movant had an opportunity to assert the amendment earlier,
but waited until after judgment before requesting leave); Ahmed v. Dragovich, 297 F.3d 201, 208
09 (3rd Cir. 2002) (“Although Rule 15 vests the District Court with considerable discretion to
permit amendment ‘freely...when justice so requires,” the liberality of the rule is no longer
applicable once judgment has been entered. At that stage, it is Rules 59 and 60 that govern the
opening of final judgments.”); Thorn v. Medtronic, Inc., 624 Fed. Appx. 433, 435 (6th Cir. 2015)
- (“When a party seeks to amend a complaint after an adverse judgment, it...must shoulder a heavier
burden: Instead of meeting only the modest requirements of Rule 15, the claimant must meet the
requirements for reopening a case established by Rules 59 or 60.”); Vicom, Inc. v. Harbridge
Marchant Serv., Inc., 20 F.3d 771, 784 n.13 (7th Cir. 1994) (“We note...that we have stated on
previous occasions that ‘the presumption in-favor of liberality in granting motions to amend [under
Rule 15(a)] is reversed after judgment has been entered.”” (citing First Nat’l Bank v. Continental
Ill. Nat’l Bank, 933 F.2d 466, 486 (7th Cir. 1991)); In re Netflix, Inc. v. Securities Litigation, 647
Fed. Appx. 813, 816 (9th Cir. 2016) (“Here, because Plaintiffs have not cleared the high bar
necessary to warrant relief under Rules 59 or 60, the district court had no need to even consider -
Plaintiff’s Rule 15 motion.”); The Tool Box, Inc. v. Ogden City Corp., 419 F.3d 1084,1087 (10th-
Cir. 2005) (“This court has repeatedly and unequivocally held that ‘once judgment is entered, the
filing of an amended complaint is not permissible until judgment is set aside or vacated pursuant
to Fed R. Civ. P. 59(e) or 60(b)’ .... ‘To hold otherwise would enable the liberal amendment policy

of Rule 15(a) to be employed in a way that is contrary to the philosophy favoring finality of

judgments and the expeditious termination of ligation.” (citation omitted) .... Moreover, even
though Rule 15(a) states that ‘leave [to amend] shall be freely given when justice so requires,” ‘this
presumption is reversed in cases, such as here, where a plaintiff seeks to amend a complaint after
judgment has been entered and a case has been dismissed.”” (citation omitted)); Nexte! Spectrum
Acquisition Corp. v. Hispanic Info. & Telecomm. Net., Inc., 571 F. Supp. 2d 59, 61 (D.D.C. 2008)
(“Once a final judgment has been entered, a motion to amend a complaint under Rule 15(a) should -

- not be granted ‘unless the plaintiff “first satisfies Rule 59(e)’s more stringent standard” for setting

aside that judgment.’”). Our sister state of North Carolina is in accord with this rule. See Chrisalis
Properties, Inc. v. Separate Quarters, Inc., 101 N.C. App. 81, 90, 398 S.E.2d 628, 634 (N.C. App.
1990) (“[O]nce judgment is entered amendment of the complaint is not allowed unless the
‘judgment is set aside or vacated under Rule 59 or Rule 60.”); Johnson v. Bollinger, 86 N.C. App.
1,7,356 S.E.2d 378, 382 (N.C. App. 1987) (holding that after dismissal of plaintiff’s complaint,
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The majority position makes the vmost sense and is in accord with South Cerolina’s policy
favoring finality of judgments, givrng them res judicatcr effect. | Allowing vacatur on 5 Rule 15
standard would be contrary to the polrcy favoring finality and would create uncertainty for litigants
who may be exposed to seriatim amendments Therefore the helghtened Rule 60 burden applies
where, as here, a party fails to brlng a motion to amend to the Court’s attention until after judgment
nas b‘een entered. -

C. The Circuit Court correctly found Apr)ellénts failed to satisfy the heightened Rule

60 burden because their motion to amend was not brought to the Circuit Court
judge’s attention before entry of summary judgment in favor of Super-Sod.

A court may vacate a judgment-under Rule 60(b) only in narrow circumstarnces. SCRCP-
Rule 60(b).- While the decision to grant or deny a Rule 60(b) motion lies within the discretion of
the trial judge,?° the criteria are narrow and provide only five bases, none of which thevApp‘ellants
 have asserted here:
(D) mistake, inadvertence ’surpri.se or excusable neglect'

2) newly discovered evidence Wthh by due d111gence could not have been dlscovered
in time to move for a new trial under Rule 59(b);

3) fraud, misrepresentation, or other misconduct of an adverse party;

(4) . the judgment is void;

(5) the judgment has been satisﬁed released, or discharged, or a prior judgment upon |
which it is based has been reversed or otherwise vacated, or it is no longer equitable
that the Judgment should have prospectrve application.

Rule 60(b) SCRCP. A party seeking to set aside a judgment has the burden of presentinvg' evidence

entitling him to the requested relief. Auto Owners Ins., Co. v. Rhodes, 385 S.C. 83, 682 S.E.2d

the trial court was no longer empowered to grant plaintiff leave to amend under Rule 15(a) unless
plaintiff were to first reopen the case under Ru]es 59(e) or 60).

20 See Raby Const., L.L.P. v. Orr, 358 S. C. 10, 18 594 S.E. 2d 478, 483 (2004) (“Whether to grant.
or deny a motion under Rule 60(b) lies within the sound drscretron of the judge. 7).
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857 (Ct._App. 2009) aff'din paft, rev’din part, 405 SC 584,748 S.E.‘2d 781; McCluré v. Deaton,
380 S.C. 563, 671 S.E.2d 87 (Ct. App. 2008), aff’d 395 SC 85,716 S.E.2d 887.

Rather than acknowledging Rule 60, Appellants relied on Rule 15 grounds despite the fact
that judgment was entered against them before they raised the issue. Because the Metion te Amend
was nevef brought to the attention of the Trial Court until after judgment was entered, a Rule 60 '
analysis was appropriate. Further, none of the Rule 60 criteria applied. _Y |

There vtlas no “mistake, inadvertenee, surprise or excusable neglect” in responding to the
Motion for Summary Judgment or any other aspeet of the case. Respondent’s Motion for Summary
~ Judgment was filed after s'i‘gni'ﬁcant discovery and well in advance of the hearing. Appellants
briefed the issues and presented afﬁdavits and other exnibits. Appellants acknowledged
k eommunications in advance Qf the hearing with Respondent’s counsel that the proposed (theugh
not filed) Motion to Amend would not result ina continuance of the June 29, 20116 hearing before
Judge McMahon. Further, there was ne assertion of newly acquired evidence to warrant setting
aside the judgment, mueh 'lesrs evidence that could not have been acquired with‘ 'reasonable
diligence dufing the 18 months this case was litigatedvpri_or to the summary judgment hearing. Ccr. |
. Southeastern Housing F oundatzon v. Smith, .380 S.C. 621 670" S.E.2d 680 (Ct. App. 2008)
(outlining elements to vacate Judgment under Rule 60(b)(2) and determmmg criteria unmet)

Appellants did not contend any other basis under Rule 60(b) to set a31de the summary'
. judgment to allow the amendment. There was no fraud, mlsrepresentatlon or other _miscond:uct' ' :

“that would support vacatur under Rule 6.0(b)(3). Even on the issue ef the Motion to Amend itself,

as Appellants’ counsel acknowledged at- the hearing‘beforeJ udge Goodstein, Reepondent verified
with Appellants before the summary judgment hearing that the proposed Motion to Amend would.

not affect the hearing. (R. p. 323, lines 9-19). Appellants had theopportunity,' if they so chose, to
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move to éontinue that hearing so that théy could raise the motion to amen& issue. (R. p. 323, 'linesA
9-19). Instead, Appellants eléctéd té gé forward with the schedﬁled hearihg. F in_aﬂy, Rule 60(b)'
subsections (4) & (5) are not app.lic'able and Appellants did. not set forth any basis to vécate the
judgment under these subsections. |

' _Begause Appellanfs fail to satisfy thev Rule 60 burden — or even the lighter Rule 15 burden
— the Circuit Court properly denied their -Moti‘or; to Amend. Under Rul'e 60, Appellants did not
bring the Motion to Amend to the Circuit 'Court’s' judge’s attention until after entry of the summary
| ju‘dgment order. This failufe was not fhe result of mistake, inadvertence, surprise, or excusable
néglect nor any of the other Rule 60(b) bases. Even if Appellanfs could satisfy the Rule 60(b)
- burden, the Circuit Court propérly exercised its discretion and found the proposéd amendment
adding an entirely new cause of action When trial was irhminent and fact discév‘ery was already

complete would have been prejudiéial. Thus, the Motion to Amend was properly denied.
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CONCLUSION

For the abo\:/e;stated'reasons, the Circuit Court’s orders granting Super-Sod’s Motion for
Summary J ndgment and denying Appellants’lMotion to Amend the Cdmplaint should be affirmed.
" Super-Sod owed no duty to Appellants. Super-Sod had no specialn‘ relationship With Appellants
- and no statute, undertaking, or common law rule created a duty on the part of Super-Sod to
Appellants. Moreover, as a separate ground, Super-Sod’s action of loading the Harbison trailer as
directed by Harbison’s empleyee Cody Sox does not constitute a proximate cause of Appellants’
injuries. Too many intervening acts — acts intervening in time and space, and acts of 'inter\}ening '
negligence by three different individuals — separate Snper-Sod’s conduct from the ultimate
_ collision that caused Appe_llants’ injuries. Th_erefore, the Circuit 'Cdurt properly granted summary
judgment. | :

The Circuit _Court also aeted within its discretion by denying Appel.lants_"Mlotion to Amend
the Complaint. Like the motion at issue in Holland, Appellants’ untimely motion was filed a year-
and-a-half into the life of the case when trial Was imm_inent and fact discovery was complete. The
parties had already named exnerts, and the proposed amendment would have required 'Super-Sod
to hire one or more new experts and reopen fact discovery. Moreover, the amendment was futile.

| Therefore, the Circnit Court i)roperly found the amendment prejudicial.  Even if the Appellants
Aw'ere able to satisfy their Rule 1"5 burden, the appropriate standard should be the heightened
* standard under Rule 60. Appellants faiied to satis_fy the heightened Rule 60 burden because there
was no “mistake, inadvertence, surprise or excusable neglect.” F er all of these reasons, the Circuit

Court’s order should be affirmed.
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