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| | ARGUMENT

I THE SECOND AMENDED COMPLAINT . QHALLENGES‘ THE USE OF
| ~ PROPERTY TAXES RAISED‘ FROM OWNER O(lCUPIED RESlDENTlAL'
PROPERTY FOR SCHOOL OPERA'-I.‘ING;PURPOSES; IT IS NOT AN APPEAL OF

THE COLLECTION OF THOSE TAXES.

The Respondents argue in their briefs that since Act 388! exempts owner occupied
residential property from beingf taxed for-school operating purposes, any challenge o
_to .an action that -u'sesv those i'unds_inappropl'iat'ely is neCessarily a tax appeal hy the
challengers under-the exclusive jurisdiction of the Administrative Law Court. | This
argument ignores the pla1n language of the statutes and of the complamt and the
| -rehef it seeks

None of the A}ipellants challenge their tax bills, They do notouest:ion the County’s
taXation -of their owner-occupi'e'd residences inthe amount or 1n the manner that the

County has taxed them. Their‘ objection, explicitly, is to the use of those funds raised

‘through taxation for school operating purp0ses See Second Amended Comnlalnt

Paragraphs 14 16. That challenge does not fall W1th1n the ambit of the Junsdlctlon

- of the Revenue Procedures Act. S.C. Code Ann. § 12-60-20; see also § 12-60-80, 90.

1 “Effective for property tax years beginning after 2006 and to the extent not already exempt
pursuant to Section 12-37-250, one hundred percent of the fair market value of owner-occupied
residential property eligible for and receiving the special assessment ratio allowed owner—occupled
residential property pursuant to Section 12-43-220(c) is exempt from all property taxes imposed for -
school operating purposes but not including millage imposed for the repayment of general obligation
" debt.” S.C. Code Ann. § 12-37-220(47)(a) (Lex1sNex1s Lexis Advance through all acts received
through the 2018 Regular Sess1on) .



.

Under the pla1n language of the. statute the Appellants have brought a pubhc

: (
- interest challenge to an 1nappropr1ate and 1llega1 government action Wh1ch they are

,entltled to do Mauldzn vs. City Counczl of Greenuille, 33 S.C. 1, 11 S E 434 (1890);
k Sloan v. School Dzstrlct of Greenvzlle County, 342 S.C. 515 523 537 S.E.2d 299 303
(Ct. App. 2000) The Appellants have not obJected to the amount or calculation of -
their taxes or to the County S rlght to tax and collect the amounts they have on 'their '
real property: »Conse'que.ntly, the Revenues Procedures Act'does not cover this action
and the trial court’s dismissal of this action was an error and should be reversed. _ :
IL .- DISTRIC’f FOURIS A NECESSARY AND APPROPRIATE PARTY THAT SPENT |

.‘ OWNER OCCUPIED RESIDENTIAL PROPERTY TAX REVENUE ON SCHOOL

- OPERATING PURPOSES

In a-separate but related argument, Dorchester School District Four (“District 4”)
also_claims that since it is not a taxing authority, it is not a proper party to this
| action and’should be dis_missed.» This, again, misconstrues the nature of this

challenge which is to an improper use of taxes collected, not to the authority to tax -

~ or to the amount of a tax calculation. The ‘Appellants have not made District 4 a
party based on its taXing authority, but rather because the district used money
raised through taxing owner occupied residential. property for school operating "

| purposes in its_ district. Any challenge to that practice and subsequent decl'ara'tory'

and 1n_]unctlve rellef Would necessarlly aﬁ'ect it and it is therefore a proper party to

th1s action. See Rules 19 and 20 SCRCP



| Diétriét Four élso'argues ,th'z;:zlt 51thbugh_ the Appelléﬁts filed a Memoréqduxﬁ in
__Oppbsitiori to its Motion to Dislmiss',‘ their ai)peal against.:‘ it was .soméhow;v not
presérved. That is iﬁcorfe’ct._ 'On Depembér 12, 201V7, Appellahts filed a Memorandilml' -
in Oppositioh to all pénding motions to diSI.niss,-. includihg :District i“ogr’s motion. S_eé
Plaintiﬁ's’. Men.mranduml in Op'positidn to Defehdanfs’ Motions ’t?diDismilss 'ahd to

Strike J ufv Demand.  Its motion, largély based on the same argument that this was

a tax challenge, was extensively met in the Appellants’ memorandum‘ in opposition
to that argumeﬁt. ‘In addition, at the hearihg, Appellants’ counsel reiterated these
arguments immediately- after District Four’s counsel presented its oral argument.

- Then, again, Appellants argued against District Four’s d_isinissal onvt-hese“s,peciﬁc

grounds in its Rule 59(e) motion; Plaintiffs’ Motion to Reconsider, Alter or Amend

' Judgment, ahd For é Heaﬁng, pages‘3-5, .Which the‘triua_l couﬁ; denied. The issues
related to Distript Four’s dismiss_al from t‘his'»case were presen@e;i fo the trigl cbﬁrt, _
ruled on by the trial court and fully bresé_rved }m a.p_pe.al'vHubbdrd v. Rowe, 1492. S.C.
.12, 19, 5 S.E.2d 187, 189 (‘1939) ("In matters of appeal, so far as it appears, all that
this Cohrt has ever feduired is fhat the questions presentéd for if;s.decisjdn must first
, h"’,‘Vé, beéﬂ fairly and properly Araised.i'n .thé lower Couft and -passed .upon by that
Cdurt.""); cited by Baile& v. Segars', 346 S.C. 359; 365, 550-S.E.2d ‘910; 913 (Ct. App. |

©.2001).



III. THE COMPLAINT STATES VALID CLAIMS ~ AGAINST INDIVIDUAL
DEFENDANTS MCINTOSH PHINNEY AND CHINNIS WHO WERE ALLEGED

TO HAVE ACTED OUTSIDE THE SCOPE OF THEIR AUTHORITY. - »

The Fifth C.a.nse of Action states a valid claim against the i-ndiyidnal defendants
Chinnis, McIntosh and Phinney, as i-ndividual_s_, acting' outside thelr leg‘islative'and' |
.oﬁicial authorlty and 'those claims should be. upheld and_ not. dismissed:.. In the
complaint, Mr. Mess_inger alleges that Phinney; MeclIntosh and Chinnis Aacted _
collaborat:lvely "and W’ith‘ malicious intent to canse | MeSsingei‘ to lose his
employment: and .’becom"e -unemployable as a 'po_lice ofﬁce-r{ and th.reatened,'
intimidated, retaliated against and.punished 'Messinger to deter him from making
statements cr1t1c1z1ng pol1cy they supported. Messmger alleged these defendants
contacted or threatened to contact h1s employer to cause h1m to become unemployed
and unemployable, if he' continued expressing views they opposed.? Messinger
alleged Defendants caused his employer to require him to stop serving as the
Adminlstr:ator of a website as a condition of his continued employment as an officer
w1th the Mt. Pleasant pohce department 3 The compla1nt alleges these defendants
pubhcly made harsh derogatory and defamatory statements about his competency

as a police ofﬁcer and motives to the po1nt that-Messmger feared_ being unemployed

and unemployable if he continue'd expressing his views.¢

. 2 Second Amended Complamt at §§ 59-61, 109, 112

3 Second Amended Complaint at § 61.

4 Second. Amended Complaint at §§ 59-61,109, 112.
‘ : , o 4



-

" These allegation_s cleariy statea cause ot‘ alc_tion tmder Sectiop 1983 for retaliation
ahd intimidation intehd‘ed '.to: chill h1s exercise of his First and Fourteenth
. Amendment right's. ll\I/I_essinger’SZeomplaint stated ho caﬁse of action for defamation
and the allegations uhdet‘ the. S‘ectl;on- 1983 catise of action are not wbased on"
tiefantatioh; Secend Amehded- Co;{n‘plaint," paragraphs 111-113. -
Mthtosh'ahd Chinnis aré:ue that the'y‘-have qefenses as.. a“'n.latter of‘ law
because the SRO issue_was a matter of public co'r'lcel"n_.. Under the FirstAmendment, |
though, these officials could speah, e\?eh harshly, against Meesinger related to this
issue, but the _thlv'eats., an(-il actiohs ealculated to depri'.ve him of his empleyment are
not protected actions under th.e First A‘mendm'er'lt. The alleged actions of Chinnis,
McIntosh: and Phihney, in threatertjrjxg Meesihger’s emplpyment were not speech, but
8 were merely intimidation and haraeement:intended to .chillAMe‘ssinget"s speech. .
‘Fufl‘_'ther, these actions were not proteCted by legislative 'iItlmunity, because
they arev not i‘eiated te the debate concefm'ng the SRO fuhding, The:Richardson case
is distinguishable in that the_y eohcerned: alleged defamatofy.statemehts about tlie

| Plair-ltiﬁ" who was Director of the bRecreation Cemmissioh ‘mad‘e (1) at ai-meeting .

attended -only by_ the AIegis..lative. '.delegation‘,. the tnembei'S~ of the. Recreat_ion'
Cominission, an‘d appellant; -~(2) by a membef of the legiSIative .de_l_egatioh; and‘(3)
eoncerhing a matter related to the’legislatitre memher’e duties and in_ Which all
preeent had an ofﬁcial interest. Richardson v. McGill, 273 S.C. 142, 147:48,.255
S.E.2d _341, 343-44 (197_9); ~It1 this case, Meseihger’s duties as a police officer in Mt.
Pleasant (Ch’arlestpn County) had nething te do with the dlebate‘ever the funding of

S~ 5 S



the SROs in Ddr’_‘_chester County. His empl'oyment and"character had no relevancle"to
the.debate 0ver-the merits of the funding question, and the comlnents nlade, and
actions taken were made simplsr to silence him. |
| ~ Finally, itv:is‘a distinction Withuut a diﬁ'erence.tha:t néither the County nor the
Town e_Inployed lVIessinger‘ s0 ceuld not themsehzes fire, him. léy taking the
extranfdinary and unconscionable: | st_ep of tthreatening to interfere \lvith his.
, employment in Ianother municipality, and in attexnpting tov do so, they engaged inthe
klnd of intimidation and coercion tn-sduelch his pfetected" First Amendinent rights
~that is deScﬁbed in the retaliatiOn cases eited in Appellant’s Briel’. |
B As officials uvho wént uutside of the1r official duties -and powers in taking these |
Iactions,as alleged in the coxnplalnt, M'essinger' is ‘entitled to proceed against these
i'ndlvidual Respondents fdr de(clai'atory_ and injunetive relief and to seek darnages ‘
against them. | |
Messinger will not pxjeceed against :the. other l’emaining;Respondents on the |
* Fifth Cause of Actionp under the SecondAInended Cornplaint.
| IV. THE APPELLANTS ARE‘NOT PURSUING AN APPEAL OF THE DIMISSAL OF |

THE SECOND OR FOURTH 'CAUSES OF ACTION.

The Appellants have not pursued an appeal of the d1smlssal of the Second and

* Fourth Causes of Act1on 5

5 As argued herein, the Appellants seek reversal of the dismissal of the First Cause of Action against
all Respondents and the Fifth Cause of Action against individual Respondents Chinnis, McIntosh
‘and Phinney. The Third Cause of Action was not the subject of a motion to dismiss and is not the
subject of this appeal

6
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