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LEANTS MOTION AND PETITION TO REINSTATE APPEAL

Qt‘defmremstatétﬁeappeaib)Appfrilammakmgasha%@tgaﬂdtameRulézﬁﬁ(a)SCACRCGH&C!H%})
putsuant.to.these: grounds for feconsideration, Appellants seek rulings on mattersthat4he Couirt did notsddress -

inits Order; Appeliants seck the Cour’s Féasons for decidinisertai niafters Whre 16 resons aré givén; and

Appellants seek for the Cowrtio reconsider 115 findifiss dnd COrTectiis errors based onithe record and tHe Taw.,

Appellants show the following:’

2
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Appellants Motion to Strike Respondents™ Aniswer: “It is Hiereby-ordered that (he Plaintiffé iotion to Alter or

Furnitire

Corporationetal., No.2018-CP-23-02230 (Judge Letitia H. Verdin, Décember 12,2018);

‘Therecord will show-thet; prior.to the hearing before the Court on'November 29, 2018; Appéliants:

aakcdﬁﬁs?ﬂndﬁmCoum“m‘mt&ﬂPem%smn%OdmndAppeﬁamsAmendedCompimmon%ugusz 2

A‘@ﬁs’ti}ﬁi,,.?;G?E,S,‘»f{{égﬁéﬁiiéﬁt{s’“’cﬁéa‘ii’riséfiEiéiiiédfﬁﬁg}éﬂaﬂts}ﬁ?féguésﬁfﬁ%ihas.hgéﬁrtihgfiégéii;5§g:5ﬁhiﬂig,_;1%@}61laxi%s

previously requesied the Greenville County Cowt’s permission o amend Appellants” Comiplaint and sdd &

caiisc of action for a violation wider the Magmison-Mos§ Warranty"Act by making an oral fiotion in both.

hearings on:Aligust [, 2018, and November 29, 2018; in-Appellarits™ Resporise:to Kespondents) Memorandnm’
ot Lawin Support:of Motion ¢ Compel Arbitration filed o July 27,2018 ‘and; ‘in Appellanis® Response o
Respondents” Motion to Disniiss and Memorandum:in: Support of Appellsnts  Resposise: filed on Jangi20, 2018,

~
X
-
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Under the Magnuson-Moss Waranty Act no informal dispute procedures sucki as arbitration may be legally
'!ii%niﬁ'ng;ﬁin::zaﬁgé_}psii}ff.i}'rfﬂ.ﬁ.r.éipf_rs‘oﬁft'u-ithéﬁig?ﬁiéf_réﬁéiéﬁgg§3ﬂ1¢-faiiiircéié complawwheizcwf@uSGRWobs
mHI:USCéLm(d}(I)I wrm ?Oiwﬂ)Stmﬁsam%féziofMyrtleﬁeacf:Im3?33C1432.33
644'SE:2d°663, 673.(2007).

5.
T he record: \‘."iﬂ she»v, thaL under VSecnon I of Recp&:tndents Dtspute ResoluﬁsmArbitraimn Agrct:mem

in Respondents™Sales Order, Respondents’-arbitration clause applied'toany dispute or claim arising in
conncction frony the sale of furniture and delivery of the same frot Respondents-to ‘Appeliants to binding

arbitration:
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PURCHASEF FROMRT

Appellants alsoprovided legal support and fatual:examples showing how Respondents Sales Order onits -

face: violated the Magnuson-Moss Warranty Act if hoth hearings before the Court on August 12018, 4nd

November2

; 2018: Appellants® Memorandun in Support of Appeliants” Motion to Strike Respondents?

Answerfiled on November26; QUIS,AppellantsRespanse iib.iﬁesporlaenté?f Memorandumof Law mﬂu ppott:.

of Motion:to:Compel-Arbitration filed-onJuly 27,2018} and; Appeliants’ Response 1o Responderits™ Motion fo
Digmiss dnd Memorandum in Sugport of Appeliants” Resporisé filedon Tune 20,2018, Se2 15 ST

23105):

1hc record wﬂl show that pursuamm Rule 56{&:4

£ the South Carolina Rules of Civil Procedure,

ey

Appellants filed Appellants’ Motion for Reconsideration to'Alter or Amend & Judgmeat o Decembai 14, 2018,

ExhibitB; Appellanis only preserved ihe issus for the Greenville County Circuit Court denying Appellants'

Motior to‘Amend or Alter Appellants’ Complaint, which is the subject matter.of this appeal: Appellants’

Motion o Strike Respondents” Answer'is notat iSsue inthis dppeal. ‘Reéspordents filed Respondents” Renewed

261970 Jaitary 13,

Mouent«;(?ompe!Arbm‘ahcm before the: iﬁti%étiéi-lﬁléﬁﬁ“oiﬁﬁivﬁ Circuit Court on‘Janury

. :.:'Jm 9 the Gxeemxiie (,mmrv Cm:uxt C Qurl demed f\ppei;mta Mouan mr Recomidemtma to. Aiter or, Amc.nd a-. .

e -‘-Judem:;m

P}mntﬁ‘f-‘s’r\imwn for R»:wmssderauan zs:-herebv
: 101 10 | Miu orAm ,dﬁ . ; ap! SSue
this Court was based’ upon 8 finding that first. the: Defend,ama swer wvas pmper *md addmmaliv

demz:d ‘haseu upap a ﬁncime ;hat the Grdc:r-(ien;, ing: the ETE

bv

A
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mth lhe South Cardling: Appeﬂaﬁe Count-On: F'muan “25,:2019, the South Caroling’ Appeliate Couft’ sent
correspondence 1o-Appéllants-for Appellants to carrects deficientyin Appellatis' Noticeof Appeal thercby and

file @ amende& notica of, appeal OnTs anuary-30 “(}39 the Séuth Carolina: Appeﬂate Couartiissned anorders

m%msmu mxer}ocumnordr;msnedbv zhecmmpmrwmeoniusmofthnndeﬁvmg

litigation‘in a-final judgment-disposing of the'case Froni the court: See Wallace v, Tateramerican Tr:(

£
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S:CI563,568; 144

inteérlocutory order involvesithis ferits of the'actiohver affects 2 substaniial Tight i an dction by theTower

conirt’s sider ot decision undee (he'facis and Sircumstances of the case. ThornfonvaS € Eleé, &Gas Corp.; 391

wmend d Somplaint 1o sdd'a néw calise of action the istuc must bé'preserved in'a motion to-amend:the
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complaiiit and'a notion for reconsideration o amend or alter the previous:order that applied o thie:issues ruled

e}, SCRCP; see Failsonv.

;—'t;;z.!enwaaa’ 40?'_‘8 443 55 ‘Ct :Ap j-§7014)'”tace?;s {n arzz 1! Hdr:zanml Fmp

wpon and issifes ot ruled upon before filinga subsequentappeal  Rule
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wzththegmundofgmnmgappelhte}un&immntmoinngthementsofﬂ‘seclaun”ltnoappeafbetaken it

deirée.necessarily affecting the judgimentnot before appealed ffom ™ 8.C: Code Arin. §-14:3:33001); Rule 150):.

. SCRCP: drnold, 309 S.Cat 172 -

4732 74 ((,t App.. 1939) T hemfom écmal et " mcmrm to! amend gicomplaintio aﬁd RNCWCAUSE: o} actmn n, ot
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platttiff miust preserve the issue for subsequent appeal at that time o waive the Tight fo adding that cause of:
actionas batred undér Rule. 15(byof the.Seiith Carolina Rules of Civil Procedire: The finality ofthe lower court

denying'a motion 16 amenda .complaint toadd-a'Case of action; henee; becomes'a binding adjudication; A

Mot Sl esb ey sumbr

denying a motion to amend & complaint is an abuse ot discretion. See BB&T'v. Taylor, 369'S.C::548, 551, 633

S.E:24'501,'503 (2006). Abuse of discretion by: the judge issuing an-ordler *was controfléd by:an error.of law or

where the ordér i based on factual conclisions that are without evidentiary support:” I THE 1ower Sotirt may”

not’base its denial 1o-amend‘a complaint o7 the-meérits of the amended claim{s] in lien of the criteia outlined

SIE:2d252, 26163 (017); Forrester v. Smith & Steele Biilders; I

¢, 293'8.C: 504,507, 369 S:E.24 156,158

(Ct. App. 1988) (In the abserice oFa proper reason; such as bad frith, undus delay; or prejudics;.a denial of

leave toamend is dn abuse:of discretion™)..

42,

“Under the first element of the court granting leave to.amend a pleatting fresly as fequired to do justice,

to.amend pleadings. Paifon, 420 $.C. 2t 489-93. Modeled after Rule 15(2) of fhe Fedial Rules of Civil
Procedure, the:US: Supreine Courtheld that courts are'behivoved o follow themandate:cutlined:in Rule 15¢a)
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and tread lightly::

cave toamend & pleading thardoes not prejudice thie

Uﬂdﬁ"me‘:‘e‘wﬂdﬂﬂﬁem

opposing party; the South Carolina Supreme Court putlined the analysis:as “whether the deféndants were

prejs udxccd bw.' the amendmmt QLW herhe:r therc was:some: other su‘i;:tanhal TRASONS to dc,m* :t

z 2189~93 The nou—mmmg pam hasfhe hhnien z)i":e :‘b}i'shmﬁ pze;uchce fmm the: mmmg pam‘ & moaomo

562, 611:SE:2d 262, 270(Cr:App. 2005)..

‘Prejudice:to the non-moving partyin Rule 15(a) of the South Carolina Rules'of Civil Procedure smbodies ¥4,

iutkofnotwethatthenewnssuexstobemedanddldc}\ ampponmuymefuwn {M’tereasa]mendmems[}

.;%taii’f‘éi%'zr'i{iﬁé )

o i‘m cmexampk of g sub’tammi reason m dem a m@non t0 amet}da pieadmg hisColryhel d"t‘mt [ptrejudnm_ R

‘ ':‘-;cccurs uhen the amendmant stdies a; new ‘cldim 'r deftmse th&t Wculd requxre-‘th fep» OSH pam t@ mlmduce. ) e

'addmonal ‘or dxff'emnt evxdeme to prevaai in the, a:rendui action.” Ho!land ¥ Marbark Im: 407 SC. ..;.?. 2

il
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'?ij! 4) In H.)Hami the: psmes had: "«:lready f:cmduc!ed estensx\e dtscmery, and thc.:

giféﬁ;iiﬁi}ff*&igyéﬁf{ﬁii;:dgvéibﬁcﬂi"E_h;:mdg_:-l-}rxf}iglthémﬁﬂm;'a‘dﬁaﬁce-épﬁé%;xo-.ima?éi}gsa"Em_ciiign;}_tg amendthe

piemnﬁ s cempﬁamt 10 add & new-datise ofadtion shonh before the sve.of trial, 407 §C3I233~37Tms(‘ourt
riiled that the :&éféﬁﬂéxiﬁs\%%féi%é%ﬁféé&iﬁé«"eﬁdf,ﬁj;'?fﬁé;,é}éiir;iifﬁ?"§§'r}t§htib;ii'165éfﬁé§zé!fih‘é{;}I&i’ﬁﬁfﬁ%ﬁ‘é‘o&@iﬁsﬁsliécQaus;é::

themotion afforded the:defendaiits:inadequate noticeand tine to prépare and conduct discoveéry; and insvitible.

. delays would have resulted accordingly: 6n theeve of trial. 22 The South Carolina Supreme Colrtintérpreied -

| | | ::11-_4'-;': o |
By contrast;the South Carofina‘Supreime Court clarified that prejudice:iothe non-moving pasty doesnot

equateto “the rion-moving party {being ] foreed todefend the metits:ofavalid claim. ™ Pation, 420 5:C. at 489-

935 Forrester; 295 S.C: at SO6-10:In P, the Tovwsr Gourt iever.did he 1egal andly8is uider Rule 1 () ot the

?Seuth Cam{ma Ruies o

. "an Pmc"“dure for plamtiff‘s motmn is) am;ﬁd acemplamL and the &efeﬁdanis never

o iargued prejndmc pmperiv befor“ the Iower x.ou:t 4’(} S C at 489& F m'ihermare th° Crux: of the anahbls

: -’--icancarnmg .the'prejudace prong uncfer Rule %5&3} x}i the Sauth____dm}ma Ru‘ws ot Cn.qi Pracedure ls-'“hether the j: S
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thi anialysis. Raither, the court must imake & fiuding that theimotion lo:amend the complaiint prejiidices the.

opposiig partys falure 6o S0 amounis foian ‘abuse. oF diseretiots whed defying a motios to amend ihe:

complaint based purely o1 e timelines of the motion to dnieid e complain: 14,
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orderpréjudices:a party o an extent that newy trial or appellate review:will not eurs the emoraigon the

conclusion of the inderlying tirigatio 94 Furthermore, judgments aré-construed in fis entirefy 1o

“The finality-of the judgment, order; or decree operates; ineffect, to dispose of a caiiseof actionin part of

in fill, orthewhole subject-matter; For-all parties Jeaving no firther questions or directions for future decisions

Mwnmimgomppealmilmdunnecesmhugauonthclawercomciecxdes&wmem thmseﬂwefomr

courrestablishestheJawof: m Case, 0T Ay ai the aaovr. See Starvaves Corp., 423 SCaIéi?»ﬁl,seeaZsa

Rafsonf@oncatmrerman viCharleston Lingoln Mercury, Inc., 349'S.C. 538,565,564 SE24 94,98

(2902) B?:ea‘x‘;sg ;._a:-i.de_txiéa"l..'.t_a -amend a complain {0 add:a new:cause of action is not reviewableiin a subsequent
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improper reason; the.denial operates to:dismiss the cause of action before a plaintiff ever has & chance o testithe:

PlaindfP's claim orithe merits or 2 plaiatifis substantial rights under that cause.of action. See Thomton; 391

{rotion to-strike)

Rule:15(d) (motion 1o amend pleadiigs prios o final judgmenty; withi Kule 15(8), SCRCE-

{motion to:amend pleadings aftér final judgmént), Cotrts miust adherc:{o *Mhe Kasié phingiple... . that, indrder o,

ourts muist allow the parties fo.

‘avoid the datiger that {eounts) inight disposeiof Viable claims prematurely, ¢
developianadequiaietecord” Carlon v Gen Motors Corp; 883 F24 287, 293 (4t Cir, 1989).
Whiéin a:¢ourt grants a miation to/amiénd a complaint o praper grotnds.he amendments shape and altér

thetissuies 1o deiérmine the parties” rights before the courtiand {est the meritsitola plaintiff's causes of dction.. See;
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K

-following exceptions 1o patticular satements; findings; and conelusions i the Order:

Appellants raise:th

Appellints respectilly request that the-Court reconsidér thie same-based:ori thie record and the-evidence and

arguments identified herein; The: Court's Order issued on January 3

dppeal on the basis'thar A ppellants’:

of Appeltants’ Motion to:Strike Respondents™ Answer in Appellaints’ Motion for Reconsideration to:Altér or

Aiend'the Judgtnent filed beforé thie fower court on December 142018, Riiher, Appellants’ Motion for

Réconsidération to Alterior: Awend the Judgment addressed the issue of the lower ¢ourtdenying Apbellants’

Motion to'Aien

Aler Appeliants™ Complaini, This Couirt'siOrder éintered intoon Janiiary:30;2019; does
inotiaddress th correct issue on @ppeil.

‘First; the lower court’s order denying Appellants™ motion.to amend Appellants® complaint to.add: a:canse

Sfaction fora violation under the: Magnuson-Moss Warranty Act involved the merits of the:action that, in

effect, determined the dismissal of ihe cause of action before.ever being litigaied and foreclosed Appellants

‘astieid Appellants’ complaititto-add a v catise oF Acfion despite o strong bias For the lower couirt fo give Teave

the/lower alirtexercised o discretion or explanation for denyinig Appeliants* mivtion o amend Appellants”
cortiplaint,

AfterAppellants filed & inotion o-feconéideér 1o-altr or dmend's judginenitbefors the Tower ot itis

16
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tissued an order.denying Appellants” motion to amend Appellants”complaint because the:motion

was procedurally uniimely: Under the:prejudice prong of Rule 1

',}M N

mendﬁppeilams comp;aFMReSpﬁﬂﬁemswerep} R Pnﬁuces‘.e[} | ‘ancc&fnmmpkriquestsmme
;v{dg“*'sonM%sWarm““t'-‘tThepamfbha‘»eonlrﬁkstbegtmpreimmmydzsumer\Thepm,e;haml ot
taken any deposilions yel to develop anyiesiimony, The paries are wel i he ¢aily stages of tigaiion

alfording Réspondents:plénty of time 't develop testimony and prepare for-défending against acause sfaction

vidlatio unidet the Magnusdn:Moss Warranty Act. Respondents riever provided aiiy supporing arglnients

R%?Qndemgha’kcwm"ed RegPOf‘defﬁS‘ebiethﬂs a fanypmgud ive-from Appe {Larits® ot i dmend

Appellants! complaint. Timelinéss of a motion to-amend a complaint, in'a conclusive statement in one senteénce:

“withouit miore; i$ ot a proper analysis by the lower court of the prejudice provigunder Rule:1 S(a)iof the South.

Appellants* mofion-foamend:Appeilants* Complaint to.add a cause-of action For avvidiation vrider ihe

Magouson-Moss Warranty:Act; Appellants cannot file another motiot fo-amend Appellants’ complaintto'add.

‘the same‘cause of action before, during, or afier triak: Compare Thornion, 391 5.1 ar301:05 (order granting &

17
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motion 1o strike & cause of action prevents the nonmoving party from reising:the cause of action agsin and
removes & material issue: from the case because the evidence: submitied before a jury s limited to:the pleadings);
withidrnold. 309'S.C. at:172 (rulibg that amending the complaint io:add @ new tause of action post-trial iy

bared by Rule P}. Hence, Appellants must preserve the issve in a:subsequent appeal at the time the

lower court deries Appellants motion to-amend Appsliants” complaint to-add-a cause-of action for a violation:

under the Magnuson-Moss Warranty Act because the-issue is not preserved for reviéw ina post-irial appeal.

“the issue-frof being linigated on the. mérits, and prevent[sjthe p

order during or aRér Tl Thornidn, 3917S.Clar 304,

Secondly, the lower couri s order denying Appeliants” Motion to-Alter oxAmend Appeilanis™ Complaint

3" rights under a cause:of action fora vielation of

ctihat is notavailable for subsequent appellate review post-trial winder Rle

rightio:aliegeia new caiise o ation: A such, Appellanis havihad o oppottunity 01681 the mierits'of (his cavse:
‘obction oF dévelop the record seeOrdiihy: The finality of the lower éourt’s Srder divests Appeliantsiof the”
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‘Wi motion fo.coripél arbitration is a issué, then Appellants’ mode of irial s dlearly. calledinto:

question; gardmg»thewserofmenghmazurymalﬁ'eef‘as:a16%5 :2ti369-70, The Magnison:Moss
Wﬁﬂaﬂt}”\C‘tgmmsAppfilﬁnihthenghtmﬁleacmlwmmdertbdcr't!iawhecauseachsmndmtsfaﬂureto

cotnply with the fequireents.of the Maghiison:Moss Warraiity Att, 15U S:C § 2310(d)):

In thateontext, a

ruling on-denying amotion t6:amend:a Complaint (add 4 viclalion undetthe Magniison-Moss Wartanty Act:

generallynotconsider these substantive arguments at the mere amendmient stage.”); Fizss; 105:8:C: 86371,
Therefore, the denial of ' motionto amend a complaint for Appellents'to. add a violation underithe.

Magnuson-Moss Warranty Act aperstes to divest Appellants® rights undér the Magnuson-Moss Warranty Actfo

trarbiiration when Respondents are
€.t #1-42: Appellants are-not required

fo:procecd with arbiiration befors filing a lawsuit decordingly: Therefore, the-lower court’s.orderdenying:

Appellanis’ motion to amend Appellants' complaint also affecis Appellanis' mode of ial irher Appellasts
' ma]‘ﬁmlscaheRcspondemshawauempteé iioiggbﬁ§?ci? arbitration twice'in this case!
whet Résponidents” arein Violation of the Magniison-Moss.
¥ Act: Appellate review will avoid further vnnecessary Titigation on this issuel:

CONCLUSION. | o
These grotinds for appeal have resulted ivunfiecessary litigation aver the.clear application of the lav-in

1o
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‘South Carolina.and-under the-Magnuson-Moss Warranty Act The lower courl definitively ruled'on the merits of

litigation for Appeilants to introduce amew cause of action.and established the law-in this case' erroneausly,

which bas, in efféct; divested Appellants of said caise o action and the.ability 1o present e issié in'a.
suﬁsei}uemappeaipmtmiHsm:ethélemruouradetemamn br:tameabmdmg'xd;udicaémnastheiaw
established it the order would Ravé bécoine the establishedtase of thé case had Appellants not filed an:appeal
AmumaimnamcmeAgpeuamngmsProceedmgmrhngauonandmaxmavconsn:uteawmve:of
‘substantial rights in'a cause of action: for a violation'urider thie Méghuson-Moss Warkanty Act: Thercfors, the:
finality-of the order involues the merits and substantidlly affects'the rights of Appeliants..

WHEREFORE; for al} the réasons set forth abov

reinstatement; the order dismissing this appeal is reversedy and, aiid such otherand Further relief as thie Court

deemis justand propér,

Respectiully subiited this .6 dayef . . Febmuary .. 2019

ATTORNEY. FORAPPELEANTS

30
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S}‘ATE orsaum CAROL{NA

N THE COURTOF: CGMMC& PLEAS :
FOR THE TﬁlR'{E NTH:J ALC%RGSJIT

2047-CR-23.07837
TCIVILACTION NG

RECONSIDERATION TO ALTER OR AMEND
A JUDGMENT

DURHAM,; HELEN'W. saochEY' ,,,.{ND
TAMALA D GRANE; '

Defend ant(s)

TG: MARGARET __E)URHAM LIVENG TRU_ST

NG AND WMANUFACTURING COMPANY, LLG:

:si%i*é?.bé’ééﬁ);lfﬁié}ia§i§?b".-:-’$‘*if?3?ia;f-',riibiffé'!?\?ffiﬁ-ééﬁffﬁ'ﬁﬁé‘éSii‘i..-:"::i'is.?;ff."ﬁif.fii'éE»éié“fi:iéfcii}Ts*;-l}i»ﬁz'-ffié‘f:—i’i’iéQkﬂﬂ'@bzfr&éﬁiéé*iﬁ S

,deitvery 4y canversxo::: and (5) unj' : ;_enrichment te

- f‘wrongfuf dsspossess;en : -3¢
‘Pagelof16
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{4) abando‘:ment wawer estoppel} faches, and hno!ears hands, The Court demec! Piamtrffs
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FAX COVER SHEET

TO Amelia

COMPANY S.C. Appellate Clerk of Court
FAX NUMBER 18037341839

FROM Deborah Davis

DATE 2019-02-07 03:52:29 GMT
RE Case No. 2019-000104
COVER MESSAGE

Amelia,

Please see the enclosed Motion and Petition to Reinstate
Appeal for Appellants in this matter. The same is being
shipped to you via FedEx Tracking No. 774411220875.

Best Regards,

Deborah D. Davis, Esqg.
Attorney at Law

Dickson Davis Law Firm, LLC
439 Congaree Road

Mailbox 6 sc 25607 RECEIVED

Greenville,
www.dicksondavislaw.com

FEB 07 2019
864.729.3424 tel
864.752.1424 fax SC COU_rt of Appeals

d.davis@dicksondavislaw.com

www.efax.com
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