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GENERAL ARGUMENT

OBJECTION TO RESPONDENTS BRIEF FOR NON-COMPLIANCE WITH
SCACR RULE 208 (b) (1) (A)-(E) AND (b) (2).

In reference to Respondent’s Bfief, SCACR Rulé 208 (b) (2)
provides that the Brief shall conforﬁ with Rule 208 (b) (1) (A)~-(E)
and may aléo add/any other additional sustaining grounds (s) /
arguments appearing in the Record under Rule 220 (c).

The Rule 208 (b) (2) contemplates that the Respondent will
respond “to the arguments made and may add thereafter any
“sustaining grounds”. The Court and the Appellant should not be
left to having to cull through Respondents’ Brief to find or to
correlate what part of the Brief correlates/responds to what
argumgnt that is being made by the Appellant and is being |
responded to by that part of the Brief.

That is not to say that the Reséondents may no rephrase the
caption of any of Appellant’s arguments. In this appeal, the
Appellant presented seven arguments to the Court for review.
Respondents’ Brief lists six arguments. The first Argumeht
appears to be an additional sustaining ground. Respondents’
Argument IV appears to be in response to Appellant’s Argument:l.&

The Rules are not mere technicalities and their purpdse is to
“provide the parties and this Court with an orderly mechanism
through which to guide appeals in this State. }It is incumbent

upon counsel to provide material that complies with the Rules and

facilitates appellate review.” Heﬁning v. Kaye, 307 S.C. 436, 415

S.E.2d 794 (1992), (emp. added).



Under Rule 208 (a) (4) the Court shouid not consider:
Respondents” Brief or shoula 4t a minimum requiré an Amended -

Brief. The Appéllaht Will reply to the Brief aS'submitted.

RESPONDENTS’* ARGUMENT I. -

‘Barr abandoned his claims for encephalopathy, brain damage,
memory loss, fatigue, confusion, and alleged injuries to the
“‘neurological/central nervous system;” therefore, issues
regarding these claims are not before the Court of Appeals.

This Argument is in actuality an additional sustaining ground.

'-a;legihg that Mr. Barr did not make aﬁy argument,in his Brief

~concerning certain injuries set out in his claim for benefits;

and/or raised the issue(s) on appeal but did not érgde‘it‘in his fé'
brief. | |

The Respondents confusé injuries with legal iésues. In hié
Form.SO request;for benefits, Mr.. Barr alleged that the évidenéé

would show that .he had sustained various injuries “as a result

of”: injury by acpident;‘and/br repetitive trauma;7and/orl_
occupationél disease that would entitle him to:benefits'uﬁdeﬁ the
Act. | | ‘

In Finding of Fact #13, the Hearing Commissioﬁer found the
greater weight of the evidence did not establish he had sustainedgli
any of these:bases for benefits; and also baséd other Fiﬁdings_of%i
Fact on evidence from Drs;'Wagnér, Waid,‘EagerEOn'and Pfitéhérd.'
(Comm.‘Order.9/20/17). No where does the Commissioner‘fiﬁd that -
any of the injuries listed wéie nct real. In Afgument IV; the |
Appellant specifically argues..that the reliablé, probative and -

substantial evidence in the Record establishes his injuries



"

stemmed from his exposure to commercial paints in the workplace.

‘That argument cites to the eVideneefin the Rechid establishing his
right to benefits under fhe Act;'?The Appellaﬁt has raised and
‘argued all of these essentialliésues, injury by accident,
repetitive trauﬁa and occupatioﬁal;disease;_‘in\reference to end

in the context of the alleged errors of law argued to the Court. 

- Helsteon v. Allied Corp., 300 s.C. 174, 386 S.E.2d 793 (1989); -

~ Nettles v. Spertanburg“School District, 341 s.cC. 580, 535_S.E;2d
,146 (S.C. App.: 2000). |
These issues were raised and argued.

RESPONDENTS’ ARGUMENT II. A., B. AND C.

II. The Workers’ Compensation Commission’s finding and

5 conclusions that Barr’s claim does not meet the requirements
of S.C.. Code Ann. §542-1-160. 42-11-10 or 42-1-172 is the law
of. the case. .- : : S : :

The Hearing-Commissionef.ﬁade Finding of Fact (No. 13)
finding“thet the,‘“preponderance of evidence” did not establish
either injury by.accident, repetitive trauma or an occupational
.disease. Whereas, on appeal, Appellant argues that the reliéble/

ﬁﬁﬁfobetive evidence in the Record establishes hié injuries stemmed
'frem his exposure to commercial paints in the workplace; and -
;fuftherifhafethe iﬁfermation from Drs. Wagner, Waid, :Eagérton and
Pritchard, Which fcrmed in part the basis for that finding, was
improperly admitted (errors of law). into evidence. |
| Seo, appellent wants to make eUre he understaﬁds Respondents
argument . Are they arguing that it would be the law of“the'caee,‘

that Mr. Barr did not sustain injury by accident, repetitive
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trauma or an occupational disease.éven if: 1) this Court found
there was substantial evideﬁéé"to éuppOrt any‘éf'those bases for
benefits,under the Act; 2)-the doctors infdrmatibn'(énly evidence
if propefly,admittea)'was not pfoﬁériy put iéto evidence; and/or
3) Mr. Barr wés denied due process? If a decision is.reversed

and/or reversed and remanded, there is no law of the case..

A. INJURY‘BYVACCIDENT'S.C.,CODE §42-1—160
Evidencé: 3/16/15, Mr. Barr taken to the'éméfgency.robm
after severe sudden onsét_while at work: headache'9/iO,,dizzinessﬁ -
thnfused, disoriented (Cl. APA p. 85); hosp. admit: workers

cémpensation (APA p.22). Grayson v. Gulf Oil'Co.,_292'S;C..528, 357

S.E.Zq 479(5.C. App.1987), (one exposure cascading effect).

B. 5.C. CODE §42-11-10-
'Evideﬂce: Commercial painter continually éxpdéed to VOC§ 
:(Volatile Organic Compounds) in commercial painfé,(toxic
éxﬁoéure), héﬁrotoxicityu MéDSYSheets (APA pp. 49_73)7 See Pre;“._

Hearing Brief P. 1-2 - factual allegations; p. 4-law..

C. S.C. CODE §42-1-172.
v ‘Arguménf VI sets ouf in bullet-point fashion thé factuél,’
evidence and medicalippinioﬁs tﬁat his problems wereicaused'by
fepeated exposure.to_the»VOCs in the:comﬁeréial paints;vWH;

" RESPONDENTS’® ARGUMENT IIT.

ITII. The Workers’ Compensation Commission’s unanimous finding and
conclusion that Barr’s headaches were not caused by his ‘
employment is supported by substantial evidence and the
applicable law and should be affirmed by the Court of -

Appeals.

The Respondents couch the ‘argument in terms of substantial




evidence but thenbagain-argue law of the case and failure to
éppeal. The substantial.eviaéhce issue wiilvaléélbé addressed.

First and again, Appellant lists in his claim, his Pre-

Hearing Brief, etc; fhat’his-médiégl probleﬁéior conditidns, i.e.,
injuriés, stemmeq from injury.by accident,‘repetitivezinjury |
and/or occupatioﬁéi diéease;”ihéiuding héadadhes} diééinésé,
memory, fatigue, psychologiéél.. The body “parts? organs or
syStems.affectéd,” are the brain, neurological/ cehtral nerous
system aﬁd psychological. .Whether or not there is substantial
éﬁidéncéﬁaﬁdﬁwhether or not there is properly admitted evidence
.upon_Which thosé‘findingS'are based are the issues on appeal.

Dx. Skinner‘specifiCally testified that he did not know Mr.
“TBarr wasva full;ﬁime-cémmércial paintér for thé_district at any
\zw'gigg;during hisrmfeatment (Dep. p. 43, 1. 10). He testified
specifically that he was no£~an expert in the area of iﬁdustrial
'mediéihe and was not an expert Qor did he usuallytaddress
environmental exposure LSSUes.in his.practice and did not in this
case. (Dep. p. 37; 1. 6 - p. 40, 1. 15).

.aDrg,Pﬁitchard testified he was not an expert and recommended
énvevaluation-byAén éccupational.mediéiné specialist trained in
toxicolquér»(Défz“APA p. 407; Dep. p.-98,-lL. 15-23). He
expmessedwno-bpinion-as tonthe.céuse,of Mr. Barr’s headaches and
only Qpinedyhe did-not have an encephalopathy.

RESPONDENTS’ ARGUMENT IV.

iV..  Barr’s allegations regarding the admissibility of documentary
“ evidence are without merit.
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So, a worker”s ?ight to‘triéliby-juryfié taken away and his
entitlement to benefits is'ﬁiéégd iﬁ the héndéigf a one man or
woman jury and the worker isventitjéd to a ieSser.$tahdard of due
ppobeSS than:he wéuld be in aftrléiiby jur??’

No Judge hearing this abpeal-énd no law under our
Cénstitution would allow any report of'any'kihd that would deprive
any persontdﬁ prépérty to be placed into evidence and considered
ky a jury withéuﬁ guéranteeing to the party whose prqpefty
igtéreSt is aﬁ stake the right to cross—exémine their accuser;
i.e., the.witness(es) makiﬁg the.statement(s).

THé Appellant implores the Court to»think about.what.we aré,.

saying -or doing to rule otherwise. The injured worker:who has the -

Buf@enjof proof and who is injured and is without pay has to-pay
‘to cross-examine the experts hired by the insurance industry to

dehyths claim. By history in workers’ compensation not until.

after 2000 and not then until after the recent interpretation of
the Commission’s APA_regulationAwasrthat true. The right of
cross—=examination was held inviolate like it is in:every other
COUrt.fﬁIn every other Court, every litigant has*té,pay the cost

of putting their_evidence'before the Judge or jury..

-RESPONDENT’S ARGUMENT IV. A. .

A. Dr. Eagerton/s~Reportjﬁasuproperly‘admitted.into‘evidence.

First, since Dr. Eagerton “alleged” credentials as a:Ph.D.

were made a part of the Record, without cross-eéxamination and over . .

s, B N . R . ) ! . EEY ’ _‘ ) .
objection and over a denied request for subpoenas, ‘the

statements/credentials are hearsay’ and are not admissibleL



Second, the-pufpoSe of'the[Ciﬁétioh tQFWilsonlv. Rivers, 357
S.C. 447, 593 S.E.2d 603 (26045;is:£o support that part of the
éréument.alleging it was an abuéé éf discrefion to submit the
§élleged”.opiﬁion of the alléged'ggh;g;” bechuse there is no
éubstantiai evidence in the Re;é;d“that the “Ph.D.” who expressed
a, “medical” opinion is a licénsed,_“medical»%doétor. . Like a
prhysical therapist,'a Ph.D. is not qualified to give‘a, “medical”

opinion, Nelson v. Taylor, 347 S.C.‘210, 553 S.E.2d 488 (S.C. App.

2001).¢$Dr. Eagerton,'Ph.D.'is nbt a iicensed “medical” doctor and
canngtﬁexpress a medical opinion. This is revérsible-error-both
.because{he is“not qualified to give a medical‘opinioh and becéuse
Mr. Barr was not'provided due process. Most respectfully, due-f
processis not :azdiatribe.and is one of our most precious. rights.

RESPONDENT'’' S ARGUMENT IV B. -

B. . - Barr’'s ‘Right to Due Process was Not Violated. .

The Respdndehts misstate their quote from Richardson v.

Perales, 402 U.S; 389, 91 S.Ct. 1420 (1971) and ité holding. The
Appellant stands by the holding im that case which is that the
‘right ©f cross-examination extends to medical reports and holds.
such documentary evidence may not be admitted where the Claimant

has specifically preserved his right tO‘cross¥examination;by

requesting ‘that subpoenas be:issued. to exercise that right at the-
hearing. Citing the holding in pertinent part from the Richardson
decision as quoted by the Respondents. and reciting from their own

quote in their Brief at footnote #83,
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“The United States Supreme Court held ‘that a written
report by a licensed physician. who has:examined the’
Claimant and who sets forth in his report -his medical
findings in his area of competence may.be received as
evidence in a disability hearing and, despite its
kearsay character and an absénce of crogs-examination
., may constitute substantial evidence ... adverse to
the Claimant, when the Claimant has not exercised his
right to subpoena the reporting physician and thereby
- provide himself with the opportunity for cross-
examination of the physician.” (emp. added).

As the Court-is well awafe, in a Social Security
Administration4proceeding.the Administrative Law Judge for'the
SociaLJSecurity.Administratioﬁ (like a Commissionér)<upon request
Ei;; iigsue subpbenas fdr-witnesses/documents requesféd by the
Claimant. IdentiCally, S.C. Code §42-3-140 pro?ides that.the

Commission or any member thereof may issue subpoenas for witnesses

~and S.C. Cddé‘§42;34130'proVides that the County'Sheriffs and

their Deputies shall serve éll_subpoenés, “of the Commission”, .
S.C. dbdém§42:3;150'sbeéifiéélly provides'fdr criﬁinal penalties
and for contempt*Whéré a“party'dOéS“hOt'bbéy'a Commission’subpoena
issued by theiccmmission.‘ The COmmiséion has money built in its

budget ;specifically for this purpose and other purposes such as

“evaluations.

As set out in Appellant’s Brief, since the. inception of the
Act, thle Commission could receive into evidence.Writtendrecords"

but only where: both parties consented to those records being

considered and specifically waived the 'right to cross-examine
those witnesses.' The Appellant was denied due process. Again, and

‘to intentionally be redundant, where any person in this Country
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has had their right to trial by‘jqry taken_away,”it is absolutely

abhorrent to think that We TEéfEer;e would couftenance a lower

level of due process. We might_as;well go to star-chamber

justice.

“The vice is in the procedure which allows it in without _

testing it'bylcross—examination.” Justice Douglas, Richardson v.

-Perales, supra.

RESPONDENTS’ ARGUMENT V.

V. Barr's allegétions.regérding,thefpropriety of Dr. Pritchard’s;

" neurological evaluation are, untimely, moot and otherwise
merit. B . - ' . '

t

Neidther -the Respondents nor the Commission can, as set out in
Appellant’s Brief, unring the bell. Either we are a Country of
laws 'or .we are not.

First, S.C. Code §42-15-95 provides that if any opinions or -

‘medical records-are obtained in violation of that sectionvthen-the

évidenCe;“must,be-excluded;frbm.any.proceeding undefqthe~¢,ﬁ,,

provisions of ‘this title.” Dr. Pritchard’s reports and opinions

weré obtained in violation of that section. Are we going to

ignore the law?

_ Next,'the Respondents tried to schedule an'evaluation in

~vi@latibnaof:§42—15—80.With a non-medical expert and not at

reasonable:times and.places:  -The Commission ruled:that- they.were

only -entitled to an evaluation by a medical doctor at reasonable

times and places.  They then scheduled an appointment with Dr.

- Pritchard, and over objectidn, they were allowed to have that



~evaluation whiéhxwas'not‘aturéQSo;éble timeé énd‘places.b Another
statutory violation‘éo, do‘Wé*igﬁgéé the léw? '

Mr. Barr timély:requéstéd the Commissi;n issﬁe subpoenas and
require the aﬁtendance of Dr}'Priﬁchard at tﬁé héaring under S.C.
Code' §42-3-130, 140 and 150. Thé Commission did not issue
subpoemas. Arevwé to ignore thé iéw? o |

Under Commission Regulétion 67—613,5a'Commissioner may;only,b
“adjourn” the hearing for a period of 30 days. Over objection,
tﬂe*Commissionér cancelled the hearing and Mr. Barr was only able
to get;ﬁis day'LnfCourt eight months later facing untimely'and
impropérly submitted evidence which by the illegal and improper
actions Qf'thejcdmmission were then timely. -‘Are we to ignore -
chat? ..

RESPONDENT' S ARGUMENT VI.

:VI, :Both the Hearing Commissioner and the Commiééioﬁ’s‘Appellate_
Panel made :detailed findings of fact and conclusions of law. .

The Respondent’s in' their Brief misstate the argument being
made by the Appellant as’tb the Cdmﬁissioner and Full.CommiSSidn
Panel;s“decisioh concernihg.Mr; Barr'’s headaches. One basis upsdn:
which Mr. Barf.reéueSted benefits Was his chronic heédaches. It
was brought' to the Commiééiogér’s.attention after réceiving his-
Decision Notes that he dia;nof‘address and make findings of fact
on that issue Whichuwéé one sf-fhe‘esseﬁtial issués"beforérhiﬁ'for

decision. Without the Commissioner making any decision or

findings of fact on that issue, Respondents’ counsel submitted a

second proposed Order to him making those findings. There is

10
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absolutely. nothlng in. the Record to notlfy the Comm1531oner that
additional flndlngs had beeri made 1n that propostd Order.

It/ is the respon5101llty of +he Hearlnq Commissioner ‘and the
Commission to make detalled flndlngs of fact and not to allow a
party to dec1de the case for them Contrary to the Respondents

argument» all of the case law c1ted by Appellant specifically

'jrequiresithe Comm1831oner, not the defense counsel to make

detailed of rlndlngs of fact and oonclus1ons of law Respondents’

'fargue‘tnat there is nothing-in the Record to suostantiate that the
1Cbmmissionxdid,notjmake~these.findings of fact, -but while not'true

Jjust asitrue is to say there is nothing in the Record to

substantiate that'they did make those findings of fact.

‘Respondent’s is a playground argument: “Did To”, “Did Not”.

- CONCLUSION

‘Based on'thesnumerouS‘errors of law made by the Commission,

vthe Appellant would respectfully request that this case be

reversed or reversed and remanded for a dec181on based - only on
the_eVldence that should have been admitted into ev1dence.
Respectfully submitted,

-
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