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STATEMENT OF ISSUE ON APPEAL i

4(7

N

Did the plea Judge err by not holdlng a recon51derat10n hearlng to properly recon51der
. - .

Appellant s sentence in l1ght of his cooperatlon w1th the State in the prosecut1on of h1s

code_fendant?



STATEMENT OF THE CASE

~In 2015 the Rlchland County Grand Jury indicted. Shyklem Unlversal Smlth (Appellant)‘ '

for murder and. attempted armed robbery On December« 11 2017 Appellant pled gullty under

North Carolina v. Alford before the Honorable R Knox McMahon Bea Hrghtower represented»

Appellant at the plea proceedlng As51stant Sohc1tor Meghan Walker prosecuted the case. Judge - -

McMahon sentenced Appellant to twelve (12) years 1mprlsonment On December 21 2017

Appellant filed a Motlon to Recon51der Sentence wh1ch Judge McMahon denied w1thout av,: )

hearmg on June 11, 2018 Appellant ﬁled a Not1ce of Appeal of the Motion to Recon51der'

S

: Sentencrng Th1s appeal follows.

1400 US.25(1970). - \

::::



STANDARD OF REVIEW

’
J'~

“The authorlty to change a sentence rests excluswely w1th the sentencmg judge and 1s‘
within his or her discretion.” State v. Hicks, 377 S. C 322, 325, 659 S.E.2d 499, 500 (Ct App ’
~ 2008) (citing State v. {szth, 276 S.C. 494, 498, 280 S.E.2d 200, 202 (1981)). A judge 1sl
accorded very wide discretion in determining an“approp;iéte sentence and must be permitted to
'c.onsider any and all information that reasonal;l_hy ‘might béar on the proper sentéhce for th¢ .
particular defendant, gi_;/eri t:he crime pénimitted. Id (citing stmdn v. United State;, 468 U.S.

559, 563 (1984)). -




ARGUMENT

The plea Judge erred by not holdlng a recons1deratlon hearmg to properly

- reconsider Appellant’s sentence in hght of his cooperatlon w1th the State in the prosecutlon =

of his codefendant L
'Relevant Facts -
Appellant was 1nd1cted for murder and’ attempted armed robbery On December 11,

2017 he pled gu1lty under North Carolma v. Alford to Voluntary manslaughter and attempted

- armed robbery At the begmmng of the plea proceedmg, plea co/unsel made the court aware that

Appellant had been evaluated by the S: C Department of Mental Health under M ’Naghten and

found competent to stand tr1al Tr. 5, l1nes 1-7; Court S Exh1b1t 1. Addmonally, defense counsel
X S

had an 1ndependent evaluat1on conducted by Dr Thomas Martm “and' he also concluded that

Appellant was competent to stand trial. Tr 5, l1nes 8 18
" The State handed the court the mental health report and the court asked defense counsel
to conﬁrm that her 1ndependent evaluator came to the same conclus1on Tr 6 l1ne 14—Tr 7 l1ne

: 8. Defense counsel eXplamedthat she d1d not recerve a written report from Dr. Martm but that

4 .

he concurred that Appellant understood Wh‘at he was do'ing, was taking responsibility, for his part”

in the act10ns and was ready to go forward Tr 7 lines 9-15. The plea Judge adepted the |

/

fmdmgs and conclus1ons of the mental health report marked it as a court s eXhlblt and found
Appellant competent. to stand tr1al and chp,etent under M Naghtelf_z as to cr1m1nal respons1b1l1ty.
Tr7l1nes21—25 : k o | . R o

| After gomg through Appellant S. r1ghts w1th h1m the plea Judge ‘asked about plea

{

negotlatmns Tr 15, l1nes 21—24 The State recommended a cap of twelve years and defense
) Tl ? . : .

counsel clar1ﬁed the agreement was _between two_and twelve, years 1mprrsonment. Tr. 15, l1ne =

2 Queenv. M'Naghten, 8 Eng. Rep. 718 (1843). .+ .

~



22-Tr. 16, line 5. The _assistant sblicitor recited Fhe facts of the S:ase,. during Which she
mentioned that Appellar;t had been willing to testify against his codefendant. Tr. 19, line 18-Tr.
21,;1ine 20. | | - |

The E:(v);lrt' ac;:epted the plea under North Carolina v. Alford. Tr. 26, lines 8-19. Dgfense
counsel stressed that not ohly was Appellant prepé_red to téstify at his codefcpdant’s trial, hé also
received déathé threats while he wéé 1n the jail from hlS codefendant threatening him ab01‘1t :
testifyiné. Tr. 30, lines 3-14." S:he pointed out to theAcouIV't that Appellant cooperated fully and |
that because of him, ‘his codefendant was ﬂow sérving é forty-year sentence. She valso
‘emphasized that Appellant was nof the shooter. Tr. 31, lines 1-11. Further into the plea process,
defense counsel tolci the court that law 'enforcerherit gdt' the identiﬁéation of A;;pellant’s
codéfendant from Appellant. Tr. 38, lines 23-25. | o

After hearing f?om both sides, inclﬁding' from family members of the victim and the
defendant, the plea judge wenf through the r’nenfal’ evaluation; Appellant’é history, the statement
. of a witness who saw and heard' some of tﬁe alfer.cation'- th_at led to the death of the victim, and
the statements from the women who weré with the codefendants at the time. Tr. 24, line 10-Tr.
45, line 2. He - further considered the potential senténces the original charges carried, the
recommendation' of the State, Appellant’s cooperation and willingness tlo testify, and his lack of a
priOr criminal record. Tr. 45, lings 3-20. Basing his decision on the totality of the
rcircumstancves, the plea judge sentenced Appellanf to twelve years’ ifnpri,sonment. Tr. 46, lines
11—'17. o , | « ;

On Depember 21,2017, .Appellant ﬁied a Motion to Rechsider Sentencé, the grounds of
which were “the Court did not give sufﬁ(:.ient consideration to [Appellant]’s cooperatipfl with the

State in the prosecution of [his codefendaﬁt].’,’ R* Motion to Reconsider Sentence. The plea



[T

judge did not conduct a hearing on the matter; rather, after an almost six-month delay, he wrote

on the Motion on June 11, 2018: “After consideration of "all facts & circumstances and

\

Deferidant’s file; Defendant’s Motionf‘ to Reconsider ‘is Denied.’-’ | R*'Mot\ion to."‘Reconsider'
~ Sentence. |
Discussion .

Rule 29(a) of the South Carolina Ruies of Criminal Procedure provides':

"The time within Wthh to make the motron shall not be affected by

the ending of a term of court or. departure of the judge from the

circuit, and the circuit Judge shall retain jurisdiction of the action

. for the:purpose of hearing and disposing of the motion if not

heard and disposed of during the term. Except by consent of the
. parties, argument on the motion shall be heard in the circuit

' where the trial or hearing was held. The motion may, in' the

discretion of the court, be determined on brlefs filed by the

~ parties without oral argument ‘ -

. / /

Rule 29(a), SCRCrimP (empha51s added)

v

It is clear from the above rule that when a party makes a post trial motion, the Judge shall
hear the motion. Only when the partre_s‘ﬁle brlefsA may a decision of the court be made without
oral argument. Here, jno hriefs werell filed ‘and 'no oral argument was heard. Thus,I the judge
erred. Not only did the judge decide th:e_‘motion without hearing argument, he waited neariy six ‘I
'monthd to rule. Moreoyer, hecau_se he ruledlthe way he did by simply writing a sentence on the
" corner of the Motion, he \gave no details of his ruling nor what his considerationswere. -

\Yhen looking at changing‘: sentence, “[a] judge 1s accorded Very wide discretion in
determining an appropriate sentence ‘and must be nerrriitted ‘to consider any' a_nd‘ all '
information that reaeonably mlght bear on the proper sentence for the partlcular

-defendant, given the crime committed " State v. Hicks, 377 S. C 322, 325 659 S E. 2d 499, 500

(Ct. App.2008) (empha51s added)-(c1t1_ng WC,{S”?W? v. United States, 468 U.S. 559, 563 (1984)).



" Here, the court did not consider any and é}ll infor‘rr’lation. because it-did not ask for briefs or oral

argument. Rather, it made its decision based on nothiflg more than the grounds listed in the
Motion that “the Cciurt did not give sufficient consideration to [Appellant]’s cooperation with the -

State in the prosecution of [the codefendant].” This did not give 'ény_ “information that

reasonably might bear on the propefs'entenée.—” Accordingly, the plea judge crfed, ‘ '



" CONCLUSION

/ Basedonthe abové arguménts, the COUﬁ;ShO_lﬂd hold a Heaﬁng to reconsider Appellant’s

v
.

sentence. .

v Jendifer E. Roberts A

/ Appellate Defender ~ y
o "+’ ATTORNEY FOR APPELLANT
This 13th day of February, 2019.
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