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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND . Civil Action No. 2017-CP-40-3750
Capital City OB-GYN Associates, P.A.,
Plaintiff, ;
.

Médoﬁzon, Inc., ORDER

Deféndant. , |

\

This matter was ‘before me for argument on January 8, 2018, on Defendant’s Motion
pursuant to Rule 12(b) SCRCP to dismiss the Plaintiff’s Complaint and compel Arbitration. |
Present at the hearing on this matter were counsel for Plaintiff and for Defendant.

First, I address Defendant’s position that a 90-day Notice of Intent to Pursue Arbitration
clause bars Plaintiff’s claims. The South Carolina Code of Laws prohibits any contract provision
which shortens the_'time'to bring suit as prescribgd by the applicable statute of limitations.
Section 15-3-140 provides that: - o ' /

No. clause, pfoviSion‘ or agreement in any contract of whatsoever natufe, verbal or

written, whereby it is agreed that either party shall be barred from bringing suit

upon any cause of action arising out of the contract if not brought within a period
less than the time prescribed by the statute of limitations, for similar causes of
action, shall bar such action, but the action may be brought notwithstanding such

clause, provision of agreement if brought within the time prescribed by the statute
of limitations in reference to like causes of action. :

S.C. Code §1\5—3—14O (1962). South Carolina Courts have repeatedly interpreted this statute as
barring any'contract clause which would‘sh'ort'e_:'n the codified statute of limitations period. See

Barringer v. Fid. & Deposit Co. of Maryland, 161 S.C. 4, 159 S.E. 373 (1931)(holding that a
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provision-in a contractor's bond, which had the effect of limiting the time for filing claims was in -

contravention of the statute of limitations, and was therefore ineffective); see also Lyerly v. Am.

Nat. Fire Ins. Co., 343 SC 401, 540 S.‘E.2d. 469 (Ct. 'App. 2000)(h01ding that a suit limita‘rions
clause was unenforceable in light of the ‘state atamte invalidating sui‘r limitations clauses for
periods shorter than tha statute of limitations).v

In/ this instance, the Service Agreement’s notice of intent to pursae arbitration provision

would attempt to limit Plaintiff’s ability to bring suite if notice is not given within 90 days

following the date of the event giving rise to- the dispute. This provision has the effect of
shortening the period of time in which to bring suit, to a period shorter than the applicable statute

of limitations, and would not even allow for. a reasonable discovery period. South Carolina

. statutory and case law is clear that such a contract provision is unenforceable. As such, I find

that the 90-day rrotice provision is unenforceable pursuant to S.C. Code §15-3-140, and such
provision should not prevent Plaintiff from recovering damages caused by the Defendant.
Further, that clause is in Paragraph ‘14 of the Service Agreement which is in direct conflict with

Paragraph 21 as diécussed below.

I also conclude that the venue selection provision within the arbitration' clause of the
Service Agréemerrt (Paragraph 14) is unenforceable. South Carolina law applies to any disputes
arising under the Service Agreement. Paragraphs 14 and 21 of the Service Agreement are in

direct conflict with each other. Paragraph 14 provides that arbitration will be within 15 miles of

- the Defendant’s principal place of business unless otherwisevagreed upon by the parties and that

Nlinois law will apply. Alternatively, Paragraph 21 proVides that South Carolina law will govern
and jurisdiction will be in South Carolina. Paragraph 14’s venue selection of Tllinois is in

El

conflict with the jurisdiction selection of South Carolina in Paragraph 21. Similarly, Paragraph

R-2
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14’s choice of Illinois law is incompatible with Paragraph 21’s choice of South Carolina law.
Additionally, Paragraph 21 is apparently a clause the parties negotiated for, as it stands in sharp

contrast'to the standard provisions found within Paragraph 14. In light of the conflicting choice

of South Carolina law in Paragraph 21, the arbitration provision of Paragraph 14 cannot be’

~ compelled. Paragraph 14 is also in conflict with S.C. Code Ann. § 15-7-120(B) which provides:

A provision in an arbitration agreement that arbitration proceedings must be
held outside this State is not enforceable with respect to a cause of action,
which, but for the arbitration agreement, is triable in the courts of this State.

The enforceability of the remaining provisions of the arbitration agreement
and the method of selecting a forum for the conduct of the arbltratlon
proceedings is as provided in this title, the Federal Arbitration Act and any
applicable rules of arbitration. -

S.C. Code Ann. § _1577—120(B) (1995). Tha court in Insurance Products found that, byvenacting
S.C. Code Ann. § 15-7-120, the “legislature of South Carolina did not agree with the federal

courts' favorable view of forum selection clauses and desired to insulate South Carolina litigants

from their effect.” Ins. Prods. Mktg., Inc. v. Indianapolis Life Ins. Co., 176 F.Supp.2d 544, 550 '

(D.S.C.2001); see also Spinks v. Krystal Co., No. 6:07-2619-HMH, 2007 WL 2822788 (D.S.C.
Sept. 26, 2007). ' | |
Although, the South Carolina Court of ‘Appeals held in Tritech that the FAA préempts

'S.C. Code §15-7-120 in certain circumstances, I find that the circumstances at issue in Tritech,

-are distinguishable from the facts of this case. Tritech Electric, Inc., v. Frank M. Hall& Co., 343_

S.C. 396, 540 S.E.2d 864 (Ct. App. 2000)'. In this instance, S.C. Code §.15—_7-l20 does not void

the entire arbitration clause but rather the venue selection provision within the arbitration clause.

The possiblé application of the arbitration I‘Jrovision in that same conflicted Paragraph 14

raises the underlying issue of whether the Federal 'Arbitrati-or.; Act would apply under any

circumstances. While the Court recognizes the premise that the Act is liberally construed and
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that arbitration is-often favored over litigation-that is only the beginning of any analysis. The

Act, by its very terms, does not apply except to disputes arising in interstate commerce which is

unclear in this case. The record reﬂects that . Defendant’s offices are in Illinois and that the -

Defendant agreed to help Plaiﬂtiff with its billings, all of which arise from services rendered in

' Columbia, South Carolina. The record is void of other evidence which would explain any

interstate commerce connection.  Further, Paragraph 21 of the contract addresses this issue -

specifically when it provides, “this Agreement shall be governed by the interﬁal 1a§vs of the State
‘ of South Carolina, applicable to agreements made ahci‘to be performed entirely within such
State,.. . Since the partieé agreed that the contfact was to be ééﬁstrued as one involving intra-
‘state services only, this Court is hesitant. to reach the exact contrary resﬁlt in c_onéiden'ng this
Moﬁon. FI do not conclude on éhe record b‘efore.’me that the Federal Arbitration‘Act would alppl_y
iﬁ this case. | | |

Finally, in consideration of the genéréf princibles sunounding forum ar_1.d veﬁue selection

clauses, it would be nonsénsical, to force the parties to physically arbitrate i‘n‘Illinois when: (1)

the contract and any disputes arising out of the contract are to be governed by South Carolina

law, (2) the contract was for services to be rendered in South Carolina, (3) the Defendant
approached and contracted with a South Carolina business; and'(4) the entire transaction has no
connection to Illinois other than the fact that the Defendant, which sought out business in South

Carolina, was incorporated in Illinois. To require the. parties to arbitrate in Illinois would,

pursuant to Paragraph 21, require Illinois arBitrators to apply South Carolina law. This is neithe'r.

-~ efficient nor practicable. . T o ‘

R-4
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Based on the South Cafoli'na céde provision §15;7-120, South Carolina’s genéral disfavor'
of -forum selection provisions, and the specific bargained for requirements of Paragraph 21
Within the contraét, Soﬁth Carolina l‘awbshould govern.

Defendant’s Motion is denied.

AND IT IS SO ORDERED.

L. Casey Manning'
_ Judge, Fifth Judicial Circuit
Columbia, South Carolina ' '

April__,2018

0S£€00¥dOLL0CHISYO - SVITd NOWWOD - ANYTHOIY - Nd 8€€ L1 1dy 8L0Z - d3114 ATIVOINOYLDT 1S



Richland Common Pleas

Case Caption: Capital City OB GYN Associates P A vs Medorizon Inc
Case Number: 2017CP4003750
Type: " Order/Alternative Dispute Resolution

So Ordered

s/L. Casey Manning, 2061

Electronically signed on 2018-04-11 15:33:35 ' page 6 of 6.
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STATE OF SOUTH CARQLINA : ) ' IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND " i CIVIL ACTION NO. 2017-CP-40-03750
CAPITAL CITY OB GYN : l)
ASSOCIATES, P.A,, )

Plaintiff, - i :

s 3 A ORDER

Medorizon, Inc., ;

Defendant. \ | %

This matter initiaily came ‘hefo‘re the Court for heéring of Defeiidant’:s\ Motion on January
8,2018. This Court issued its Order oh’ Aprii 11, 2018, and Defendant ﬁied a 59(e) Motion to
Reconsider on April >23, 2@18. The court allowed Deferident to orally present its arguments on
June 26, 2018 seeking to have this Court rec-onsider the decisions previously rriade.

Having heard arguments from counsel anti reviewed my previous _Order and the
arguments made iii connection therewith, I conclude that Defendant’s Motion to Reconsider
should be denied. I am not convinced that there is any error in t_he position of the Court.

First, I briefly addressed. those matters which were decided in the April 11, 2018 Order
which are not seemingly ehalleniged by Defendant’s current motion. The Court there determined
* that a ninety day notice re'qliirement was ihvalid iinder existing South Caroliha law. The Court

also determined tliat the Venue selectionv cl:ausel which was included iri paragraph .14 of the
Service Agreement was tlnenforceable. Defendarit’s current motion to reconsider is not directed
at either of those determinations.‘ In fact, my initiélA order from the beginning down through the

last full paragraph on page 3 is reaffirmed.

TPGL 8728598v1
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It is signiﬁcant to‘the. Court in consideﬁng ‘Defendant’s motion that at ﬁo tifna within the
" Motion did defendaat ev.er addresa the implicaéions of Paragraph21 of the Service AAgreement in
spite of the fact that the Court had an nine separate occasions mentioned that paragraph as
signiﬁcanf in its Order of April 11, 2018.- Tha Deféndant’s complete unwilliﬁgness to'addr.ess
that most significant finding in the Order raises questionsvabout the rvneritslof Defendant’s current
presentation to the court. The Court also finds it significant that during oral arguraent coﬁnsel
for Defendant Medorizon acknoavledged that paragrapﬁ 21 was operative in that it direafed that
South Carolina law was to bé applied in considering this matter. Yet, Defendant repeatedly
- argued that paragraph 14 of the Service Agreement ;VhiCh was in absolute conﬂiat with that
‘pafagraph 21 trumped all of Plaintiff’s arguments., This Court fs mindful tflat Defendant’s initial
Motion was one to dismiss the action before any discovery or development of operative the facts

could be had.

In the Order of April 11, 2018, this Court recited the portion of the record which had -

been urged upon it to convince tﬁe Court that Federal Arbitration Ac’t.wa's“ operative under the
facts of this case. This Court’s determination that the facts were not sufficiently presented to this
Court to make such a decision is the primary focus of Defendant’s furfher 'argurnents in thié Rule
59(e) Motion. The Court’s recitation of facts. in‘ its initial ‘Order is not ‘c‘hallenged. : i‘ﬁe
Defendant simply argﬁes that the Court overlooked the existencey of the contraat itself in
~detennining whether there was sufficient implication of the interstate cOmmerce to require

enforcement of the Federal Arbitration Act. The eight page contract describes the duties of the

two parties but does not address the Jogistics involved. The record before us indicates that all of B

the patients seen by the Plaintiff were in Columbia, South Carolina where Plaintiff’s office was

maintained.. Any details about a procedure, personnel, location, or practices of the p'arties is
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completely missing from the record before the Court, so this Court will not read into the contract

sufficient interstate commerce connections to determine that the Federal Arbitration Act applies.

) This is particularly tfue in light of the fact tha;t ‘Paragraph 21, which is apparently a provisidn
A whiéh was speciﬁcally;egotiated between the parties, pfovides that this is to be treated as an
INTRASTATE contract. While the D;:fendant does not agree with the Coutt’s interprétation of
 that proviso, that is the only meaning which niakeé sense to fhis Cburt. |
Therefore, haying reconsidered the original,argum’enté and those additidnally made in
connection with Defendant’s current motioﬂ, this Court sees no reason to alter its decision.

Defendant’s motion is denied. -

FIFTH JUDICIAL CIRCUIT

July ,2018.

L. Casey Manning, Judge
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Richland Comfnon_‘ Pleas

Case Caption: Capital City OB GYN Associates P A vs Medorizon Inc

Case Number: ,201'77CP400375‘0

Type: : ,: 'Order/Other

“So' Ordered

~ s/L. Casey Manning, 2061

Electronically signed on 2018-07-17 10:26:53  page 4 of4
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- IN THE COURT OF COMMON PLEAS .

(JURY TRIAL DEMANDED}.,. . =

" ot
eN

‘Defendant. -

STATE OF SOUTH CAROLINA )
, ‘ y
COUNTY OF RICHLAND )  Civil ActionNo. 2017-CP-40-.___.. .. ..
» . . )
Capital City OB-GYN Associates, P.A., )
)
Plaintiff, )
. ) '
Vs, ) R -
) COMPLAINT * %
Medorizon, Inc., )
' )
)
)
)
)

Plaintiff Capital City OB-GYN Aésociafes, PA (“Capital City’;) allége§ and would ShO\‘N.
unto the Court as follows. -
h INTRODUCTION
Plaintiff bring this action against Defendant Medorizon, Inc. (“Medorizon™) seeking to
remedy Medorizon’s breach of contracf, negligence, negligent Supérvision, negligent training,

and negligent misrepresventation in connection with medical billing services provided to Plaintiff

~ which caused substantial losses to Plaintiff.

PARTIES,
1. Cépital City is a professional corporation, organized and existing pursuant to the 1aw§
of the State of South Carolina. .w | |
2. Médorizon is, upon information and belief, é. ’_c:orporation organiied -and existing

- pursuant to the laws of the State of Illinois and regularly conducts business in the State

of South Carolina.

JURISDICTION AND VENUE

TPGL 7833015v1




- 10.

1.

12.

The medical bllhng serv1ces at issue in this actlon were performed most substantially in -
Rlchland County, South Carolina. v
The Parties to thls action are subJect to the Junsdlctlon of the Court and venue is proper

in R1chland County.

- Capital City was engaged ir.r_'operating a medical practice specializing/\in obstetrics and

¢

gynecology.

Medorizon is a comprehensive medical billing outsourcing 'rser'vice that operates
throughout trle United States. |

On approximateiy October 1, 2014; Caprtal City retained Medorizon to handle all of its
medical billing rreeds (the “ag‘reemerrt’:’).' . | |

Pursuant to the terms of the égreemeét,.Medorizon provided billing ser;fices to Capital
City, including, but not iimited to, billing all medical services, following up on denied
claims and accounts receir/able, and oilling account balances'to patients. |

The agreement. was terminated before November ‘1 , 2016.

Cepital City then retained anotﬁer medical billing ﬁrm to manage Capital City’s
medical billing, |

After tennination of the agreement it was cﬁscovered that during 2013, Medicare putA a
freeze on Capital Ci_ty’s account .thereby preventing Capital City from receiving
payments ror services rendered to Medica_re patients. |

Medorizon failed .to identify- t}re r‘easo'n for the demal of Medicare claims or take ;my

other action to address the denial.

T T T T T T D TR T E R R Sk EA B == o

A ; ‘, TPGL 7833015v1
! - R-12



13.
14.

15.

16.
- 17

18.

19.
20.

-21..

22.

Medorizon failed to notify Capital City ‘of Medicare’s payment freeze, and Capitél City -
was first advised of the same after termmatlon of the agreement. | |
Due to Medorlzon s fallure to ﬁle Capital City’s Medicare revalidation necessa& for‘ :
billing Medicare that was due in April 2016, Cap1ta1 City was termmated as a provider.
As a direct result of the Medlcare tegmmatlon, Capital Clty was unable to collect for
services rendered to I\;I;edicar_el pafienté from Aiaril 20i6 Auntil Capital City .was re-
credentialed in Novemb_ér 2016. | |

Medorizon failed to nofify Capital City of the Medicare tgnnination, and Capital City :
was first advised of the same after termination of the agreement. | | |
Capital City discoverledv that Medoriz‘onféilec‘l to revalidate Capital City with Médicaid
after termination of the agreement. |

Due to Medorizon’s failure to revalidate Witil Medicaid, Capital City was dis-enrolled
in Septernl:;er 2016, apd Capital City was unable to collect f01; services rendered to

Medlcald patlents

Medorizon failed to notlfy Cap1ta1 Clty of the Med1ca1d d1s-enrollment and Capltal

City was s first advised of the d1s-enrollment after termination of the agreement.

Medorizon .failed to timely file claims for services rendered by Capital City to patients
with insurance coverage. | - °

The carfiers have denied tﬁe claims and as a rgsult of Medorizon’é failure to timely file
or follow.-uprclain-ls with patients’ insuranéé carriers Capital City was unable té collect -
for sewiées rendered.

As a result of Medorizon’s faiiure to properly manage Capital City’s medical billing,

Capital City was unable fo collect the sums due and payable for services rendered and

i

L TPGL 7833015v1
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23.

24.

25.

26.

27,

28.

29.

Capital City seeks to recover damages as a direct result of Medorizon’s actions and

N

failure to act.

FOR A FIRST-CAUSE OF ACTION

(Negligence/Gross Negllgence)

Plaintiff restateé and incorporates by reference each and every allegation contained - '
precedmg paragraphs of this Complamt as if fully restated herein.

Asa result of the special relatlonshlp between Medonzon and Capltal City, Medonzon

had a duty to exercise reasonable care with respect to the management and billing of

”

Capital City’s accounts receivable.

Medorizon breached its duty to Capital City by,lam'ong other things, faiﬁng to bill

insurance carriers failing to monitor and follow up on denied ciaims, ‘and failing to
properly bill and administer Capital City’s med1cal bllhng o
Medorizon carelessly failed to properly manage Cap1ta1 Clty s. medical b1111ng
Medorizon’s conduct amounted to complete indifference and it failed to exercise even
slight care as to their duty to Capifal City.

As a ‘direct and proximate result of the negligence va'nd gross negligence and
carelessness of Medorizon, as set ~fortﬁ above, Capital City has .been_damagecli in an
amount to be proven at trial plus punitive earnéges.

FOR A SECOND.CAUSE OFACTION

(N egligent Supervision and Negligent Training)

Plaintiff restates and incorporates, by reference each and every allegation contained
preceding paragraphs of this Complaint as if fully restated herein.
Medorizon knew or had reason to know that it had the ability to direct and control its

agents, servants, or employees.

-TPGL 7833015vl



30. Medorizon knew or shéuld have kﬁoWn of the necessity of ex‘ércisi:ng»'control over its
| ,a.gents, sérvants, or employeés aﬁd had the opportunity to exercise control over them.
31. Medorizon_had' a auty to exercise reasonable care to contfol its agents, servants, or -
employees actions and to prevent injury to Capital Cit'y.- |
32. Medorizon failed to exercise reasénable care to cqntrol its ‘agénts, servants, or -
» employees and to prevent injury to Capital City.. |
33. Medorizon was, at fhe timé and place giforementioned, negligent, grossly negligent and
| careless in one or more 6f the qulllowing particulars: |
a. - In hiring, appointing,rand' training its agents, sefv_ants, or employees;
B; Iﬁ failiﬁg to mox{i:tor its employees; "
c. In failing to supervise _its custoiners.’ billing account;; N
d. In failing td establish protdcol to prohibit the failure to timely file insurance
| claims; | |
e. In failing to establish protocol to prohibit fhé failure to collect legitimate fees
dué and payéble; |
f. In faiiing to require- employees to follow thq procedures and processes
imﬁlenieﬁted; |
g In failing to use the degree of care and caution that a reasonable and prudent
pefson would have used under the circumstances then and thére prevailing;
34, Asa direct and ﬁroximate result of Medorizon’s> negligent supervision of its agents,
servants, or employees and gross négligenéé, as set forth abové, Capital City has been

damaged in an amount to be proven at trial plus punitive damages..

.. TPGL 7833015v1



35. Thése ‘actions were the direct and proximate cause of the damages and injuries

suffered by Capital City, said acts being in violation of the statutofy and common laws

of the State of South Carolina.

FOR A THIRD CAUSE OF ACTION -
(Negligent Misrepresentation) '

e

+

S

36. Plaintiff restates and incorporates by reference each and every allegation contained

preceding paragraphs of this Complaiht as if fully restated herein.

¢

37. Medorizon made representations, statements, communicative actions, and conduct

(including silent condﬁct) to Cai)ital City regarding the services provided.

38. The representations were false.

~ 39. Medorizon had a pécuniary interest in making the representations, statements,

communicative actions, and conduct (including silent conduct) to Capital City. ‘

40. Medorizon owed a duty of care to Capital City to see that truthful and accurate

information was communicated to Capital City..
41. Medorizon breached the duty by failing to exercise due care.

2. Capital City justifiably relied on the represeﬁtations made by Medorizon.

43,  Capital Cit); suffered a pecuniary loss and damages as a direct and prdximate resuit of

the breach of duty by Medorizon and reliance on those répresentations' by Medorizon.

44. Capital City is entitled to judgement against Medorizon, for these actual damages in an

amount to be determined at trial, incidental and consequential damages, together with

the costs of this action, and any other and further relief as this Honorable Court deems.

just and proper.

{
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45.
46,

47.

48.

49.
50
51.
52.

53..

54,

EFORA FOURTH CAUSE OF. ACTION

Plalntlff restates and incorporates by reference each and every allegatlon contained
preceding paragraphs of this Complamt as if fully restated herem |

The acts of Medorizon, as set forth above, ‘constitute an unfair and deceptive act or
practice in/or affecting commerce in violation of S.C. Code Ann. § 39-5-20 (the -
“UTPA™). | |
Medortzon willfully and knowinglyviotated the-UTPA;
As a direet and proxﬁmate result of Medorizon?s violation of the UTPA, Capital City
has been da;naged and Plaintiff is entitled to recover treble damages, together with an '

award of attorney's fees.

FOR A FIFTH CAUSE OF ACTION
(Breach of Contract)

Plaintiff restates and incorporates by reference Paragra'phs 1-22 of this Complaint as if

-~

- fully restated herein.

The agreement is a valid and enforceable contract between Medorlzon and Capltal
City.
Capital  City has performed and fulﬁiled its duties .an_d -obligations under the

agreement, including payment fees in accordance with the terms of the agreement.

’Medori'zon failed to properly manage and bill Capital City’s medical billing and

otherwise failed to fulfill its duties and obligations in breach of the agreernent.'
Medorizon’s failure constitutes a material breach of the agreement.
As a direct and proximate result of Medorizon’s breach of the agreement, Capital City

has suffered damages in an amount to be proven at trial.

&:
3
H
i
i
H
i

TPGL 7833015v1
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WHEREFORE, Plaintiff prays for relief as follows:

(a) That this Court award damages to vl?lainti'ff including but not limited to, actual, |

consequentia‘l,. compensatory, special and pﬁnitive' damages in an amount to be proven at trial;

(b)  That Plaintiff ‘bcvawardqd aﬁomey;’ _fées ar;d- the costs of this action as well as
other general ‘and equitable relief as the igw_and facts may warrant,. and such other and fﬁnher
relief as this court deems just and pfoper;

'DEMAND FOR JURY TRIAL

Plaintiff hereby demands a trial by jury as to all issues triable by jury.
_ TURNER PADGET GRAHAM & LANEY P.A.

By: .- L Ko 1ol B
W. Duvall Spruill (S€ Bar No. 5295)
Emily A. Jordan (SC Bar:No. 102281)
Bank of America Plaza
17th Floor, 1901 Main Street
P.0. Box 1473

" Columbia, South Carolina 29202
Telephone: (803) 254-2200
Fax: (803) 799-3957 -

| ATTORNEYS FOR THE PLAINTIFF
June 15, 2017 ' '

Y e s b e e o B T s LeL e P
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'STATE OF SOUTH CAROLINA . IN THE COURT OF COMMON PLEAS

Defendant..

) - IN
o 4 )y " - FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND . y o | "
' o o Civil Action No. 2017-CP-400-3750
)
Capital City OB-GYN Associates, P.A., ) o
) f:;‘ o
Plaintiff,” ) MOTION TO DISMISS AND TO ”COM?EL S
: )  ARBITRATION 7%
vs. ) o P
3 :
Medotizon, Irc:; )
)
o

_ Defendant Medorizon, Inc. (“Defendant”j by and through its ;mders_'igned counsel, hereby
moves this Court for'ah order dismissing this action pursuant to the Fedetal Arbitration Act R
(“FAA”) 9 U.S.C. §§ 1:16, as well as the arbltratlon lequuement set forth in the Serv1ce |
Agreement betweehn qumuff and Defendant dated November 1, 2014 (the “Serv1ce
Ag’r_ecment";); Thxox_igh' the Service Agre’:éfﬁéﬁt, Plaiﬁtiff is bound to seek resolution of the
matters assérted in Plaintif’s complaint through blndmg arbitration. In 'support ‘(')f ‘its motion,’
| Defehdént relies‘ u}‘;o‘n. the afﬁ.da‘vit of Tlm Tobin ”(Exlﬁbit A) pléadings, app’li_cablé law, this
memorandum -of law and such oral argument as may be heard by the Court. As explained more
fully below, Defendant is entltled to-an order dlsmlssmg this case with plejudlce and (,ompellmg '
 this d1§pute to bg resolved, by arbitiation. |

' STATEMENT OF FACTS

Plaintiff is a plvofeséiOnai corporation  opetating .a medical practice spécializirig in
obstetrics and gyne’cology, otganized and existing pursuant to the laws of the State of South

Carolina. See Plaintiff’s Cémpl’aintf, 9 1, 5. Defendant is a comprehensive medical billing .
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‘healthcare ‘service orgahization organiéed and existing pursuant to the laws of the S_tvate'of
Hlinois. See Exhibit A, § 3. |

Plaintiff. end ‘Defendant entered into a Serviee. Agfeement dated Nevember 1, 201_4
whereby Defendant egreed to provide various services to Plaintiff incidental to billing insuranee,
vcérrier's including Medicae'e/Medi‘caid, and to third-party payers for professienal and facility”
charges See Exhibit A, 1]1] 6-7, Service Agl eemenl atiached hereto as Exhibit B. Thls Service.
Agreement included an arbltratlon provision in whlch the Plaintiff and Defendant agreed that any
dispute between them related fo the Service Agreement shall be submitted to binding arbitration. |
 See Exhibif A, 8. Specifically, paragraph 14 of the Service Agreefnent stateé, in pertinent part,

as follows:

14) Dispute Resolution. The parties hereby irrevocably and unconditionally
agree that any dispute between them arising out of or relating in any way fo this
Agreement or the transactions arising hereunder or contemplated hereby shall
be settled by binding arbitration in accordance with the Federal Arbitration Act
and the then current commercial arbitration rules of the American Arbitration
Association. Arbitration hereunder shall be held within 15 miles of MED’s
principal business location or such other place as the Parties may agree. The
substantive and procedural law of the State of Illinois shall apply to the arbitration
proceedings. ... With the exception of suits seeking injunctive relief, CLIENT and
MED are prohibited from filing any action in law or equity with respect to-the
dispute before an arbitration award is made. Notice of intent to pursue
arbitration must be provided to the other party no later than 90 days following
the date of the event giving rise to the dispute. Failure to provide such notice
within that time frame shall bar that party from pursuzng any damages, claim,
or suit. (empha51s added).

See Exhlblt B, 1[14 As. of November 1 2014 Defendant p1ov1ded medical b1111ng |
services to Plaintiff pqrsuant to the terms of the Service Agreement. -See Plamtlff S Complalnt, .‘
1[8; Exhibit A, ﬂ?.“However, by letter dated September 2§, 2016; Piaintiff notiﬁed Defendant
that it would not be renewing the Service Aéreemenl» with Defendanl. See Plai'ntiff_" s Compﬁlairit, _

19; Exhibit A, §10. Thereafter, on June 16, 2017, Plaintiff filed the abeve~refereneed action,
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' ‘assel“ting causes of action agai_nst Defendant including; negligence, gross neéligence, h¢gligent :
supervision, negligent traininé, negligént misrepresentation, ';fiolatli'on of South Carolina Unfair
Trade Practices Act and Breach of contract. See geﬁerally, Plaintiff’ s COrﬂplaint.

Prior to ﬁlingl this action, Plaintiff did not make any attempt to subm.it its cldims to
binding arbitration pursuant to the arbitratiph provision in thé /SerQice Agreem;ent outlined above.
| See Exhibit A, § 11. Additionally,'P]aintiff‘made no effdﬂs to satiéfy the 90—dayb noticé of intent
provision in Paragraph 14 of the Service Agreemcnt which requires  that “[N]otice of intent to
pursue arbitration must be provided to the other party no later than 90 days following lhc datc ol‘-
~ the event giving use to- the dispute.” See Exhlblt A ‘ﬂ 12. Accordmg to. Par. dgrdph 14, because-
Plaintiff failed to provide such notice w1th1n that time frame Plaintiff is barred from ¢ pursumg
any damages, plaim, or suit” related to ﬂ1e Service Agreement against Defendant. Therefore, by
filing thié lawsuit, Plaihﬁff directly violafe‘d the .terms of the Service Agreement and,.
.accgrdingly, Plaintiff’s Complaint,should be dismis.sedv.

ARGUMENTS

I. The Arbitration Provision in the Service Agreement is Enfo‘rceabié' Under the
Federal Arbitration Act.

The policy of the United Sta;tes aﬁ;i Soﬁth Carolina is to favor(arb.itration_ of disputes.
. , o
. Arbitration is a matter of contract, and ... rests on the agreement of the parﬁes, and the range of
issues that ca;n be; arbitrated is res‘tricted by the téfms of the agreement. Zabinski v. VBrighléAcres
Asso&s., 346 S.C. 580, 585, 553 S.E.2d 110, 112 (2001). Under South Carolina law “A written
agreérrient to submit any existing controveréy to arbitration‘o‘r a provision in aiwritten contract to
submit to arbitration ahy controversy thereafter arising between the parﬁes is Vélid, enfbrcéable

and irrevocable, save upon such grounds as exist at law or in equity for the revocation of any .

contract.” Id. Similarly, Section 2 of the FAA provides in relevant part: “A written provision in
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... a contract é‘;'idericing a transaction involving commeice to settle by arbitration a controversy
thereafter arising out ‘of such contract or ‘fl'ansacti()n ... shall be valid, i.rrevo_cable, and
enforcéable, save upbn such grounds as exist at law‘.or_in' equity for the revocation of any
- ¢ontract.” 9 U.S.C. §'2. | :

Therefore, the first question to be answéfed‘by this Court is whether the arbitration clause
is'. enforceable. South Carolina law. applies abl strong presumption in faﬁf of the validity of
arbitratioh agreementé based on a‘ policy,_favoring arbitration. YT o'wle.s‘v.» Uriited Healthcare
Corp., 338 S.C. 29, 524 S.E2d 839 (Ct. App. 1999). General contract principles of state law
applly to arbitration clauses governéd by ‘the.Federal Arb{tratioﬁ Ac’i‘ (FAA). State laW remains

. apia‘licable if ‘that law, whether Iegisléti\}e or judicial, ‘ar.ose to gOVGIill’l. issues concerning the
-validity, revocabilify, and enforceability of all contracts generally. Munoz v. ..Gre'en Tr'eé Fin.

- Corp., 343 S.C. 531, 535, 542 S.E.Zq 360, 362 (2001). Thérefore, the Couuﬂ must ‘c_on;sider state |
law regarding contréc’_t intérpretation-and enforcement. | | N

Unless the parties Spe;ciﬁcvall}" contract otherwise, the FAA applie's. whenever an

arbitration agreemen;c involves jnterétate commerce. See FAA at9 U.S.C. §2; 'Deaj'ziv. Herjtéée .
Healthcare of RidgéWay, LLC, 408 S.C. 37.1, 379, 759 S;E.Zd 727, 731 (2014). The trarllsac_tion“
musf “involve interstate commerce, even if the parties did not contemplate an interstate
‘commerce connection.” Allied-Bruce TerminixlCos, v, Dobson, 513 U.S. 265; 268; 115 S. Ct.
834, 836 (1995). The iUnited Statés Sup'refne Coqrt‘has interpreted the words ,-“involying

L .

commerce” broadly. Id., 346 S.C. 580.

The contractual relationship between Plaintiff and Defendant in this matter establishes

that the FAA’s interstate commerce requirement is met. In this case, the clear and unambi guous

: : A
mandate to arbitrate is found in Paragraph 14 of the Service Agreement signed by Plaintiff and"

4
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Deféndant._ See Exhii)it B,_q14. The Service Agreement expréssed ‘from thek outéet that
Defendant’s services would involve interstate coﬁnﬁerce, as Plaintiff’s practice is locéted in
Columbia, South Carolina and Defendant is locate.d 1in the State of Illinois. See Exhibit B, p. 1;
4Exhibit A, T4 Defcndan’;’s main corporate offices are in Illinois,_vbut it provildes services to
~ various clients nationwid;:. See Exhibit A, 9 5. Ac',cordingly, Dcfcndant’s’ buéincss in and of
itself crosses state lines and inV(')kgs interstate cdmmerce.- Beéause the parties’ transaction
'contemplat_ed by the Service - Agreement involves interstétel commerce, the FAA requ'ircs‘
enforcement of the arbitration clause. )

Therefore, based on state law contre_lcf principles, the»arbitfatio.n clause ini thé Scfvice
Agreement is valid, binding, and enforceable agair'lst'Plain’tiff.I ’

II. Plaintiff’s Claims are Within the Scope of the Arbitration Provision in the Service .
Agreement. :

Once an enforceable agréement to arbitrate is shown to exist, the court must determine

whether the plaintiff’s claims fall within the scope of the arbitration clause. To decide whether
an arbitration agreement encompasses a dispute, a court must determine whether the factual
allegations underlying the claim are within the scope of the broad arbitration clause, régardless

of the label assigned to the claim. Id., 346_ S.C. 580. A motion to compel arbitration made

~ pursuant to an arbitration clause in.a written contract should only be denied where the clause is

! Pursuant to S.C. Code Ann. § 15-48-10(a), [a] written agreement to submit any existing controversy to arbitration
... shall be typed in underlined capital letters, or rubber-stamped prominently, on the first page of the contract and *
unless such notice is displayed thereon the contract shall not be subject to arbitration. However, because section 15-
48-10(a) singles out.arbitration agreements, it directly conflicts with section 2 of the FAA. Therefore, the FAA -
preempts section 15-48-10(a). Zabinski v. Bright Acres Assocs., 346.S.C. 580, 593-94, 553 S.E.2d 110, 117 (2001);
citing Soil Remediation Co. v. Nu-Way Envil., 323 S.C. 454, 476 S.E.2d 149 (1996). (“In Munoz, supra, we recently
stated the result in Soil Remediation hinged on the fact that application of state law would have rendered the
arbitration agreement completely unenforceable under section 15-48-10(a). Munoz, 343 S.C. at 539, 542 S.E.2d at
363 n.2. State law was therefore preempted to the-extent it would have invalidated the arbitration agreement.” /d.).
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not susceptible to any interpretation which would cover t_lle asserted diépute_. Wilson v. Willis,
416 S.C. 395, 404, 786 S.E.2d 571, 575 (Ct. App. 2016).
Parégi'aph 14 of the Service Agl‘eement requires that the parties: 4
irrevoéably and unconditionally agree that any dispute between
: them arising out of or relating in any way to this Agreement or
the transactions arising hereunder or contemplated hereby shall be -

settled by binding arbitration in accordance with the Fedelal
Arbitration Act. (empha31s added)

See Exhibit B, -14. Plamuff alleges the following causes of actio'n'against Defendant in
'1ts Complamt negligence, gross negllgence negllgent supervision, negligent tlammg, negligent
mlsleprebentatlon violation of South Carolma Unlcm Flade Practices Act and breach of contract.
See gerzerally,. Plaintiff’s Complaint. All of Plaintiff's factual allegations and causgs of action in
its Complaint fall squarely within the scope of the arbitration ‘provision in the Serylce
Agreement, as Plaintiff’s claims clearly arise from matters diréctly connected with the Service |
Agreement with Defendant. ACCordingly, the claims fall within the sdope of the afbitrétion
clause and afé-required to be arbitrated by the clear and unambiguous language of the arbitration
clause in the Service Agreement. Thérdfore, dlle to the partiésl agreement to arbitrate, Plaintiff’s
Complaint allegatiolls that arise out of the S_ervice. Agreemént, and ‘South Carolina courts’ strong
presdmplion of arbitl'abillty, thls Court should conclude that Plaintiff’s cduses of action are
~ encompassed by 'th¢ albitratidn clause in the .Sei'v.ice Agreement and as such, Plaintiff’s
Complaint should be disnliss‘ed and compelled to submit its claims to ar'biti‘ation.

CONC LUSION

By entermg into the Servxce Agrcement Plamtlff agreed to abide by the terms and
requirement regarding di'sputes' related to the Service Agreement, Plaintiff cannot simply ignore

the contractual terms it freélylagreed to be bound by and, instead, bring a civil suit to enforce
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certain claims arising out of the Service ‘Agreement. Consistent with state and federal law
favoring arbitration and declaring arbitration agreements to be enforceable, the Court should
dismiss Plaintiff’s Complaint, with prejudice, and compel Plaintiff to submit its claims to

binding arbitration.
WHEREFORE, Defendant respectfully requests an order  dismissing the Plaintiff’s

Complaint, with prejudice, and éompel Plaintiff to vsubrnit its claims to binding arbitration.

esp ctfully submitted,

Jgis MGk
| o “Kirky D. Shealy I -
o . JuﬁeM Tate
' . ADAMS AND REESE LLP
1501 Main Street, Fifth Floor
Columbia, South Carolina 29201
- Telephone: (803) 254-4190
. Facsimile: (803) 779-4749
kirby.shealy(@arlaw.com
justine tatetdarlaw,com

© Atiorneys for Defendant

August 30, 2017.
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i

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

- FOR THE FIFTH JUDICIAL CIRCUIT

COUNTY OF RICHLAND | |
Civil Action No. 2017-CP-400-3750

Capital City OB-GYN Associates, P.A.,

Medorizon, Inc.,

’

)

)

)

)

)

;
-Plaintiff, ") - AFFIDAVIT OF TIMOTHY E. TOBIN
| ) - , 4 o

)

)

)

)

)

Defendant.

PERSONALLY appeared before me Timothy E. Tobiﬁ, who deposes and states that the
following is Bésed upon his own personal knowledge, except those maﬁez*s stafed upon
infomiation and b}e‘lief, and asto those matters he beﬁeves them to be true:

1. My name is Tiinothy E. Tobin, I am over the age of 21 yeats, éf sound mind, and have
p;:rsonali 'knowledge of matters set forth_hel:éin” I'am‘authon'fzed to make this Affidavit
and have reviewed the allegations rof Capital City OB-GYN Associates, P.A.’s

_ (“Plaintiff’) Complaint, the Answer filed by Medorizon, Inc.. (“Medorizon™) and'
| Medorizon’s Motion to Dismiss and ‘Co‘mpell ‘Arbitration in connectior; with the above-.
captioned action.

2. I am the President and CEO. of Medoriﬁon. I have held this posiﬁoﬁ for 28 years. I have
worked in fhe medicél billing industry for 28 years. ' o o

3. Medorizon is a c'ompl'éhensive medical billing healthc’are service organization organized
and existing pﬁrsuént tc;the laws of the State of Illincﬁs. -

4. Medorizon’s main célpol?ate offices are lécafed in Plai}nﬁeld,' Tlinois.

5. Medorizon contracts with and provides services for clients nationwide.

1
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Plaintiff and Medorizon entered into a Service Agreement dated November 1, 2014, See

Service Agreement attached to Medorizon’s Motion to Dismiss and Compel Arbitration as

" Exhibit B.

10.

.11,

12.

Pursuant to the Service Agreement, Med01'izen agreed to provide various services to
Plaintiff incidental to billing in‘su‘rance_ carriers, including Medicare/Medicaid, end o
third—party i)ayers for professional and facility chargee ' |

The Service Agreement included an albmatlon provision wheleby the Plamtlff and
Medomzon agreed that any dlspute between them related to the Se1V1ce Agreement shall

be submitted to binding arbitration. See Exhibit B, q 14.

v N ‘
As of November 1; 2014, Medorizon provided medical billing eewices to Plaintiff
pursuant to-the terms of the Service Agreemeltt.
By letter-dated, September 29, 2012, Plaintiff notiﬁed Medorizon that it would not be
renewing the ServiceAgTeement with Medorizon. | | |
Plaintiff did not make any attempt to submit its claims to binding el'bi_traﬁon pursuant to
the arbiu'ation provision in the S_erw)ice Agteement. ‘ |

Plaintiff made no efforts to satisfy the 90-day notice of intent prov1s1on in the Service -

. Agreement, which requires that “[N]otlce of mtent to pursue arbitration must be prov1ded

- to the other party no later.than 90 days followmg the date of the event glvmg rise to the

dispute.” See Exhibit B, ] 14.-

FURTHER AFFIANT SAYETH NAUGHT.
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SWORN BEF ORE ME THIS

IS o of August 2017.

-/ MM / élM (Seal)
Notary Public for .22 NS

My Commission Expires: (o/ [8[/8

%% /%25“//

. Timothy E. Tobin

OFFICIAL SEAL
- MICHELLE L CIESLAK

.4 Notary Public - State of likinois z
My Commissnon Explres Jun 18,2018
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Medorizon

1 George J. Michas Drive
Romeovilte, IL. 60446 -
Phone 815.834,7200 » Fax 815.834.2600
www.medorizon.com :

SERVICE AGREEMENT
BETWDLN MEDORIZON, INC. AND CAPITAL CITY OB-GYN ASSOCIATES, P A,
Service to commence on November 1, 2014

This Service Agreement ("the Agreement") is made between Medorizon, Ing,, an {llinois corporation
("MED") with an address of 1George Michas Drive, Suite 200, Romeoville, IL 60446 and Capital City
OB-GYN Associates, P.A. (“CLIENT”) with an address of 1301 Taylor Street, Columbia, SC 29201 and
doing business under Tax 1dentification Number 57-0965137. In consideration of the covenants and
agreements herein contained, and for other good and valuable consideration, the receipt and suff iciency of

which are hereby acknowledged, the paties hcreto agree as follows:

1) . Sexvices Provided by MED. During the term of this agreement, MED shall provide CLIENT with
various services necessary or.incidental to billing to commercial insurance, workers compensation
carviers, Medicare/Medicaid, BCBS and to lhud party payers for pl ofcsslona] and facilily charges
provided by CLIENT including:

(a) Within 3 (three) business days following receipt of complete and accurate billing documents
from CLIENT, preparing and issuing to applicable paysr, a bill for all services then due and
-payable. All such bills shall direct the patient or insurance carrier to make payment directly to.
the CLIENT lock-box remittance address, of which MED will have access to receive
remittance advice or to submit paymcnts to MED PO Box 189, PIamf‘eId IL, 60544 for

same,

(b) The following process will be adhered to for denied claims: upon receipt of the Explanation
of Benefits (“EOB™), MED will identify payment denials; and correct the claim by whatever
. means is appropriate. Based on the denial, MED may request CLIENT to provide additional
" information, such as; operative notes, patient insurance information, proof of medical
necessity and/or coding changes required fo resubmit the initial claim. If corrections need to
be made, within contractual guidelines, MED will make the dppropriate corrections and
resubmit the mmal claim, Thls process- will be repeated for 'my denials which were not

resolved

If MED receives no response or payment from the payer wuthm thirty (30) days ofclaxm
submissioir, MED will contact payer via phane or online and take action as described above.

(c) MED will adhere to the EOB when applying the payment to the patient account and balance -
bill patients where indicated. Where balanced billing is performed, an additional statement
will be issued to patient-once monthly, until the balancc is paid, for a total of two (2)

statements and a final payment letter. _ :
F1/612014 ﬂ/ o Mg :

MED ' CLIRNT

EXHIBIT

B
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CLIENT reserves the option to request additional efforts by MED to collect unpmd patlent
balances, at the cost of three dollars ($3) per claim for each additional phone cali, lctter or

.statement that exceeds the efforts outlined in the preceding paragraph,

MED agrees to submit all claxms in compllance with CLIENT’s existing contracts which wil

~be supplied by CLIENT to MED. In the event contracts are not supplied, MED will adhere to

industry standmd billing protocols.

Wlth respect to Workers Compensation claims, MED shall submit statements to patients®
attorney, provided CLIENT has jdentified the attorney as a payer on the registration form, .
beginning no sooner than charge statements received, the first business day after CLIENT
identifies such attorney to MED. MED may send statements to patients’ attorneys at the
request of the patient. If CLIENT or patient request MED to forward statements for the time
period prior to attorney identification by CLIENT, MED reserves the right to charge its usual
and customary fees for such services. MED will not balance bill patients for any unpaid or
partially paid warkers compensanon claims. MED will post payments according to the EOB
received and appeal any service not paid accmdmg fo pubhshed workers comp fee schedule,

MED shall provide CLIENT with monthly e!ectromc ACCOUNT SLMInary reports. MED shall
make them available to CLIENT no later than ten (10) business days afler the end of the
preceding calendar month. MED reserves the right to change the manner in which it
distributes or makes such reports available o CLIENT at MED’s sole discretion. '

MED shall comply with the Office of Inspector General’s Compliance Plan for Third Party
Billing Companies (“Compliance Plan”) including appropriate balance billing and adequate
notice of overpayments, exclusive of any requirements, which are the responsibility of

CLIENT.

CLIENT recognizes and agrees that changcs to the deecnpt;on of services provided by MED under -
this Agreement, eveii sinall changes, can d:amancally increase the time andeffort required to perform
the Services, All changes to the scope, goals, target dates or other aspects of the engagement, must be
proposed by CLIENT in writing, where practical, Within thirty (30) days of receipt of such written
proposed change, MED shall submit to CLIENT a written impact statement describing additional
costs, if any, forthe change. If CLIENT agrees to pay the additional costs, then the parties may

execute an addendum to this agr cement,

2) Respopsibilities of CLIENT CLJENT sha!l be xcsponsxble for:

(a)

Withia ten (10) business days of the date of service, CLIENT shall forward to MED,

by HIPAA compliant secure postal, all information required for claim submission and payment

including but not limited to: registration data, correctly coded complinnt procedure charge codes,

service and diagnosis codes, referrals and any other required data, Additionally, CLIENT shall
provide to MED where necessary or requested, any additional data, including but not limited to

patient notes and operative notes. Such additional data shall be provided via a writlen format
approved by MED within ten (10) business days of service. CLIENT agrees to pre-certify patucnts

and provide other patient information as outlined in the ageement.

(b)

P10v1d1ng a complete.and accurate listing of al] contracted prowdets and CL]ENT s current
terms with each contracted provider. Any additions or deletions to the list of contracted
providers, or changes in contracted terms shall be provided to MED within ten (10) business

11762014 (ﬁ/ /hjg

MED CLIEKT
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days of said change. CL]FNT is responsible for all provider enrollment and credentialing
~ functions unless mutually agreed upon with MED.

" (c) Establishing a lock-box account with 4 bank for use by MED, in the name of CLIENT.

CLIENT shall use the Jock-box address ov MED’s PO Box 189 as the submission address for
all payors. CLIENT shall be responsible.for all bank charges. CLIENT shall authonze MED -
to receive reports of v ece:pts from the account,

(d) Uuhzmg MED’s billing ser vnces for all medical setvices provided by CLIENT during the

term of this Agreement.

(e) All matters relating to medical billing and collection for services CLIENT cenders prior to the

commencement date of this Agreement, including without limitation billing, collections,
accounts receivable, refunding overpayments and any reimbursements due to third parties,

(f) Complying withthe Office of’lnspector General’s Compliance Plan for Third Party Bxlhng

Compames (“Comphance Plan™), including without limitation:

(i) Coding, sequencing and documentanon guidelines;
(i) appropriate assignment of CPT (Current Procedural Terminology) and 1CD
- (International Classification of Disease) codes fo all selwces
(iii) performance of anuval coding audits;
~ (iv) non-employment of sanctioned individuals;
(v) ensuring that services ate provided by qualified and licensed personnel

CLIENT shall comply with all state and federal statutes tules and regulations, mcludmg, but not
exclusive, Stark Law and Anti- K:ckback state statues A

3) Fees Payable to MED, Fox services rendered hereunder, CLIENT shall pay to MED the following

based on cost data information received in CLIENT Profile (See Exhibit A)

(a)
(b)

©
(@)

(e)

Monthly billing fee of 5.5% of net reimbursements or $500 minimum monthly (effective '
ninety (90) days after implementation) payment, whichever is greater

7.5% of old A/R (services prior to Oct 1, 2014) for a 90 days period

$.65 per patient statement and patient collection letters generated and mailed

Projects pertaining to ‘old’ accounts receivable will be subject to a separate contractual

agreement. Fee has several deter mining factors: AR prior to MED service, labor involved,

available EOB’s, etc. : '

If no claims are received from CLIENT ina month]y billing cycle a fee of $500

monthly will be chalged due to contractual processmg of previous claims.

MED reserves the nght to re-negotiate billing fee based on a oite hundred twenty (120) days average
of actual volume fi gmes/net cash: Vs. what i is explessed per CLIENT profile,

Additional value added services: services rendered hereunder shall be reimbursed at an additional

fee outside of the monthly net reimbursement percentage. Services include the following:

Sewice o Fee
Non-par eligibility s $.35 per elig|bility verification
‘Pre-certification o $10 per patient
Custom Reports (ie: IClops, UDS, etc) $250 per report

" 1612084 ‘ {
.MED CLIENT
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Custom Forms (ie: Superbiil, etc)) $150 per initial custom form
_Callforcashviae-call $.16

Court appearance $250 per court appearance based on court hours

Coding audit ~_|.$25 per chart for comprehensive cod!ng audit

Provider credentialing TBD dependent upon payer

Coding of operative reports (cutsourced) | $10.00 per operative report ‘
Data storage Na charge up to 1 GB, TBD above 1 GB of storage

Additional training - On-site: $100 per hour, Webinar: $25 per hour
MED reserves the right to adjust above fees with‘proper notification to CLIENT

For the purpose of this Agreement, Net Reimbursements shall be defined as the aggregate payment
amount posted to the information system during the respective month or billing period, which was
received from all third party payers and patients of previous charges progessed by MED, The
systems-generated Revenue by Provider Report will be used to extract the financial data to derive at
the monthly billing fee or use of the CLIENT Profile information with new accounts. Promptly -
following the last day of each month, MED shall provide CLIENT with a statement setting forth the
net reimbursements for the preceding month and the amount-of the fee payable by CLIENT or
charging CLIENT the minimum monthly fee, whichever is greater, Fees shall be paid by CLIENT by
establishing an ACH (Automated Check Handling) account with MED (Exhibit B). CLIENT has
seven (7) days to dispute any fee charged on statements, after that time, the charge will be processed
through the ACH, In special arrangement circumstances, statements mailed to CLIENT are due upon

receipt.

'MED may, in its discretion, charge CLIENT a late payment fee equal to one and one-half percent
(1.5%) per month for any fee not pa:d and received by MED within thirty (30) days from date of

current invoice,

The Monthly fee shall be fixed for the duration of this Agreement with the following exceptions:

(a) MED discovers within ninety (90) days of commencement of this Agreement that CLIENT
failed to disclose a material fact at the time of execution.of this Agreement, ‘and such material
fact materially increases the costs of billing and collection cfforts required of MED.

(b) The figures stated in the CLIENT Profile (Exhibit A) differ from actual

claims/reimbursements submitted by CLIENT.
(c) There is a change in market conditions due (o factors beyond the contr ol of MED or CLIENT

which materiafly increases the costs of billing and collection efforts required of MED.

(d) MED reserves the right to review agrced fee percentage after five (5) years of service which
may result in & fee increase for services rendez ed due to MED normal business expense
increases.

(e) MED reserves-the right to increase costs on mlscellaneou_s items as: postage involved costs,
statement costs, data base fee increases, etc., with proper sixty (60) day notice to client.

In any of the above named instances, MED shall provide CLIENT with sixty (60) days notice of its
revised fee. If CLIENT objects to the revised fee within, fifteen (15) days of receipt of notice, then
the contract shall be terminated as of the date that the revised fee would have gone into effect per the
notice provided by MED. In settlement, MED shall be entitled to the termmallon fee as provided

under paragraph 6 below.

4) Resolving Errors or Omissions. The parties agree to the following process for identifyiﬁg and
resolving claims of errors or omissions. CLIENT will proactively review the reports provided by
MED under paragraph 2 above and shall have sixty-(60) calendar days from the 1ece|pt of said 1epoﬂs

11612014 _ar bﬂéﬁléﬁ
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to give notice to MED of errors or omissions, CLIENT’s failure to identify and provide notice of an
error or omission within this time frame will bar any future claim by CLIENT. Upon receipt of said
notice, MED shall have fifieen (1 5) business days to cure such error or omission or to provide
evidence that no error or omission occurred. I the parties have not reached satisfactory resolution
within thirty (30) calendar days following the expiration of the cure period, either party may elect to
terminate the agreement upon ten (10) days written notice to the other party. Failurs of CLIENT to
comply with the terms of this paragraph shall bar CLIENT from seeking any further damages, claim
or suit. In the event the parties fail to reach agreement, then either party may proceed to binding
atbitration within 90 days of the date of the first ocourrence of the alleged error or omission. The
terms of this Section, shall survive the termination or expiration of this Agreement for any reason.
UNDER NO CIRCUMSTANCES DOES MED GUARANTEE COLLECTION OR ASSUME THE
RISK OF PAYMENT BY PROVIDERS, PATIENTS, THIRD PARTY PAYERS OR ANY OTHER

INDIVIDUAL OR ENTITY, TO CLIENT.

5) Confidentiality, CLIENT agrees not to disclose the terms and conditions of this agreement, nor the
systems or processes utilized by MED, to third parties, except for CLIENT s accountant or attorney,

- without express written approval of MED.

6) Term and Termination, This Agreement shall commence on November 1, 2014 for a twenty-four
(24) month period, and will automatically renew unless written notice is submitted to MED by
CLIENT thirty (30) days prior to the expiration date. Upon termination of the Agreement for any
reason, no further services will be provided by MED unless mutually agreed in writing, If Agreement
should be terminated by either party, MED will release and make available CLIENT paper
‘documents, final reports and any and all correspondence within five (5) busmess days of paid

v termipation fee
MED will be paid a termination fee as follows:

a) 5.5% of netreceipts for 90 days on all claims generated by MED efforts‘.

Either party reserves the.right to terminate this agreement with sixty (60) days.notice without
cause or fifteen (15) days with just cause. Adherence to the termination agreements will be followed,

7) Non-Solicitation. During the term of this Agreement, and for a period of one (1) year following the
termination of this Agreement, neither CLIENT nor MED, shall, directly or indircctly, hire any
current or former employee of the other or induce such employee to terminate his or her relatlonshxp

with such pany

8) Independent Con tractors. The Parties hereto are contractors independent of one another. This
Agreement does not in any way create the relationship of partnership, or principal and agent between
the Parties, except as explicitly provided elsewhere in this Agreement. Neither Party shall act, or
represent itself, divectly or by implication, a partner or an agent of the other Party or in any manner
assume or create any obligation on behalf of or in the name of the other Palty, except as exphcxt]y

authorized by this Agreement..
\ o _

9) Limitation of Liability. Damages arising under a material breach of this agreement shall be limited
to the value of the fees that would have been due to MED under Paragraph 3 of this Agreement, had
the breach not oceurred but in no cases greater than the previous three months of fees actually paid to
MED during the period in question, except that MED shall be entitled to recover the cost of collecting

- on'past due fees owed by CLIENT, including but not limited to attorney fees. UNDER NO :
CIRCUMSTANCES DOES MED ASSUME THE RISK OF PAYMENT BY PROVIDERS,

1162014 (

MED . ‘LIENT

- R-33



11/06/2013 18:37 FAX - i 1¢0006/0008

PATIENTS, THIRD PARTY PAYERS, OR ANY OTHER lNDIVlDUAL OR ENTITY, TO
CLIENT. NEITHER PARTY SHALL BE LIABLE TO THE OTHER FOR ANY INDIRECT,
SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES SUFFERED BY SUCH PARTY.

OR ANY TH]RD PARTY,

10) Indemmﬁmuon With respect to third parties, CLIENT and MED shall indemnify, defend and hold
the other harmless from and against all liabilities, actions, causes of action, claims, rights,
controversies, damages and costs (including, without limitation, reasonable attorney’s fees and costs)
arising out of, based upon, or resulting from such party’s own failure to perform any of its material -
obligations under this Agreement. The indemnified party shall have thie right to participate in such
litigation with counsels of its own choosing, at its own cost. This Section shall survive thc
termmallon of this agreement for any reason. .

11y HIPAA Complinnce, MED and CLIENT agree to confidentiality and HIPAA compliance. based
Business Associate Agreement incorporated as a part of this Agreement. The terms of this Seclion
and Exhibit B-shall survive the termination or expiration of this Agreement for any reason

12) Waiver of Warrauty. MED MAKES NO REPRESENTATION OR WARRANTY WITH
RESPECT TO ITS ABILITY TO COLLECT ANY CLAIMS IT PROCESSES. CLIENT
EXPRESSLY ACKNOWLEDGES THAT THE TIMING AND AMOUNT OF COLLECTIONS
ACHIEVED IS SUBJECT TO NUMEROUS VARIABLES OUTSIDE THE CONTROL OF MED,
WHICH INCLUDE WITHOUT LIMITATION, THE INABILITY OF THIRD PARTIES TO

. ACCURATELY PROCESS DATA, PROVISION OF INCOMPLETE, INACCURATE OR
UNTIMELY DATA BY CLIENT OR PATIENT; REFUSALS TO MAKE REIMBURSEMENTS -
BY PAYERS BANKRUPTCIES, AND CONTRACTUAL DISPUTES BETWEEN CLIENT AND

PAYERS.

13) Power of Atlorney, CLIENT extends a limited powén of attorhey only as necessary to implement the
terms of this agreement to MED where blg,natuxes are needed in arder to secure payment on

healthcare claims and provider issues.

14) Dispute Resoluﬁon The parties hereby irrevocably and unconditionally agree that any dispute
between them arising out of or relating in any way to this Agreement or the transactions arising
hereunder or contemplated hereby shall be settled by binding arbitration in accordance with the
Federal Arbitration Act and the then current commercial arbitration rules of the American Arbitration
Association. Arbitration hereunder shall be held within 15 miles of MED’s principal business location
or such othey place as the Parties may agree. The substantive and procedural law of the State of
Illinois shall apply to the arbitration proceedings. Equitable remedies shall be available in any
arbitration; provided, however, that the institution of arbitration proceedings shall not prevent either

" Party from seeking injunctive relief in a court of competent jurisdiction and provided further. The
substantially prevailing party shall not be entitled to collect from the other party reasonable altorney’s
fees and costs, unless specifically provided for in this agreement and in the arbitration award. '
Judgment upon the award rendered in any arbitration may be entered in any Court having jurisdiction

" thereof, or application may be made to such court for a judicial acceptance of the award and
enforcement theveof, as the law of such jurisdiction may require or allow. With the exception of suits
seeking injunctive relief, CLIENT and MED are prohibited from filing any action in law or equity
with respect to the dispute before ain arbitration award is made. Notice of intent to pursue arbitration -
must be provided to the other party no later than 90 days following the date of the event giving rise to
the dispute. Failure to provide such notice within that time frame shall bar that party from pursuing

any damag,es claim, or suit. . ‘ o |
- : 6ot . /( - J/
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15) Partial Invalidity, If any provision in this Agl eemenf is held by a court of competent jurisdiction to
be invalid, void, or unenforceable, the remaining provisions of this Agreement shall nevenheless
continue in ful) force without being impaired or invalidated in any way.

16) Waiver, The failure of either Party to insist on strxct compliance with any of the terms, covenants, or
conditions of this Agreement by the other Party shall not be deemed a waiver of that term, covenant,
or condition, nor shall any waiver or relinquishment of any right or power at any one time or times be
deemed a waiver or relinquishment of that right or power for all or any other times.

17) Medification. No waiver, modification, amendment, discharge or change of this Agreement shall be
valid unless the same is in writing and signed by the party against which the enforcement of such
modification, waiver, amendment, discharge or change is sought :

18) Notices, All notices under this Agreement shall be effective upon personal delivery to the respective -
Party, or upon transmiission by facsimile, or forty-eight (48) hours either after deposit in the United
States mail, certified mail/return receipt requested, First Class postage prepaid, or after delivery to an
aviation express delivery service, and addressed to the respective Party at the number or address set
forth immediately below the signature of that Party at the end of this Agreement. Noththstandmg the
foregoing, either Party may change its address or number by giving written notice in any manner set
forth above. . '

19) Entire Agrecement. This Agreement and the incorporated exhibits and schedules hereto constitute the
entire agreement between CLIENT and MED as to the subject matter hereof, superseding all previous
communications and negotiations, whether written or oral, The terms and conditions of this
Agreement shall prevail over any additional or conflicting terms of any payment invoice or
memorandum submitted 1o CLIENT by MED. Except as otherwise provided in this Agreement, no
modification of this Agreement shall be ‘binding unfess it is in writing and signed by an authorized
representative of both Parties. .

20) Captions. The captions in this Agreement are inserted for convenience of reference only and in no
way define, describe or [imit the scope or intent of this Agreement or any of the provisions hereof.

21) Choice of Law This Agreement shall be governed by the internal laws and not the conflict of laws
" provisions of the State of South Carolina, applicable to agreements made and to be performed entirely
within such State, without regard to the conflicts of law principles of such State, and federal laws
governing copyright, patent and trademark. The pamcs hereby agree to jurisdiction of the state of

South Carolina.

"IN WITNESS WIIIfREI‘ORD the parties have caused this Service Agreement.to be executed and.

dehvex ed as of this day and year as signed below
Client: Gf\\/) heli g F [ Vl/\

MED: Medorizon, !nc. L
A . : By: /M J '>

i 4/ MY

‘CLIENT
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Name(Print): Timothy E. Tobin 7 Nanie(Print): M 7 \) D/T/ g~/<

- Title:  President and CEO ) . Title: ) ’ %EJ/W

Date; - //7////¢ | Date: ///é//‘/

Q_Z . 2RGD)

Phone: 8]5.834.7200 P'hone:» : C?Oj .

'Medorlzon‘“

DXHIBIT A

/‘L_S_

v_ 116014 o /H/

CLIENT
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STATE OF SOUTH CA-ROLINA IN THE COURT OF COMMON PLEAS

) =
: : e ). ¢« 'FOR THE FIFTH JUDICIAL CIRCUIT
- COUNTY OF RICHLAND - - ) - ,
: - ) . .Civil Action No. 2017-CP-400-3750
Capital City OB-GYN Associates, P.A., )
Plaintiff, ) DEFENDANT’S MOTION TO
: ) “ALTER OR AMEND
V. ) ORDER DENYING .
) MOTION TO DISMISS AND TO COMPEL .
Medorizon, Inc., ) ARBITRATION
: : | )
Defendant. )

Defendant Medorizoh, Inc. (“M'edorizon”),‘by and through its undersigned counsel,

hereby moves for an Order pursuant to Rule 59(e), SCRCP, altering and/or amending this

. Court’s ordér denying Medorizon’s Motion to Disrﬁiss and to Compel Arbitration. Medoriz_or;

received written notice of Athe (‘va)'urt’s‘_order on .Aprilv 11, 201 8.
STANDARD

“A: party may wish to file a S.C. R. Civ. P. 59(@) motion when she believes thé court haé

misunderstood, failed to fully consider, or perhaps failed to rule on-an argumeﬁt or issue, and the

issue or argument has been raised, but not ruled 0n,"in order to preserve it for appellate re\;fiew.'”

Elam v. SCDOT, 361 SC é, 413?‘602 S.E.2d 772, 774 (2004). “It is proper to view a S.C. R. Civ.

P. 59(e) motion not only as a vehicle to request the trial court “alter or arr;end the judgment,’,"blut

also as a vehicle to seek “reconsideration” of issues and arguments.” Id. See also Arnold v. State,

309 S.C. 157,420 S.E.2d 834 (1992) (“The purpd_se of Rule. 59(e), SCRCP, to alter or amend the
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judgment is to request the judge to reconsider matters properly encompassed in a decision on the
merits.”).
ARGUMENT

Medorizon r"espectquy submits that the Court never addressed the gravamen of its

* motion—that this case should be dismissed and sent to arbitration in accordance with the parties’

Seﬁice Agreement.'. Instead, the Court focus¢d upvon péripheral issues in itsb‘ ordér—thg 90-day
notice, choice of iéw and forum selécﬁon élauses 1n the AServipe VAgreem.ent. The Court would not
have had to address any of these issues if it had broperly éddressed the central question of
whether the léwsuit should be d,ismissed_in the first instaﬁce. Ultimately, as discusSeq more fully
below, the Court should have determined that the Federal Arbitration Act abpliés to. the parties’
Service Agreement,:he arbitration provision ‘it contains is valid aﬁd enforceable and .the Plaintiff
is réquired to submit all of its claims to binding arbvitration. Medorizon r.espectfully> requests that

the Order should be altered or amended in this régard.

- I. - The Federal Arbitration "Act applies to the parties’ Service Agreement and
preempts S.C. Code Ann. § 15-7-120(B). -

Unless the parties specifically contract otherwise,l the Federal Arbitration Act, 9 U.S.C.
§§ 1-16 (“FAA”), applies whenever an afbitration_agreement involves interstate commerce. See 9
U.S.C. § 2; Dean v. Heritage Healthcare of Ridgeway, LLC, 408 S.C. 371, 379, 759 S.E.2d 727,

731 (2014); Landers v. Federal Dep. Ins. Corp., 402 S.C. 100, 108, 739 S.E.2d 209, 213.(2013).

‘Case. law regarding interpretation of arbitration clauses is so favorable -that if the transaction

touches interstate commerce the FAA is to apply, “even if the parties did not contemplate an
interstate commerce connection.” Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 268, 115

S. Ct. 834, 836 (1995). The United States Supreme Court has interpreted the words “involving
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commerce” broadly Zabmskz V. Brzght Acres Assocs 346 S C 580, 585, 553 S.E.2d 110, 112

(2001). The Court’s order completely ignores these rules.

The order 1ncorrectly states that ‘[t]he record is void of other evidence which would

explain any interstate commerce connection.” Order, p. 4. This conclusion disregards the

__contractual relationship between Plaintiff and Medorizon, which establishes that the FAA’s
interstate commerce requirement is met. ThelService Agreement thatforrns the predicate for this
ilawsuit expressed from -the outset that the A parties’ relationship would i‘nvolve interstate
; commerce, as Plaintiff’s praotice is -locate.d in Columbia, South Carolina and Medo_rizon is
located in the State of Illinois, from »Which'it was to perform the services spelled out in the
Service’ Agreement. This arrangement necessarily crosses'state”lines and unquestionably
involves interstate‘commerce. The FAA must.there‘.fore apply. - ' _ |
This case is factnally similar to Munoz v. Green eree.Fi‘n. Corp., 343 S.C. 531, 535, 542
.S.E.2d 360, 362 (2001) in many respects. In Munoz, both the Petitioners and Defendant'Builder
izvere domiciled in South C‘arolina, but_Builder assigneti all of its rights under the agreement
between'it-and the Petitioners to Creditor, a Delaware corporation with its principal place of
business in Minnesota. “Creditor prepared the agreement in Minnesota and forwarded it to
l ‘Builder in South Carolina. The proceeds of the loan were disbursed from a bank in Minnesota.”
Id. Based on only these simple factors; the Supreme Court of South Carolina found that, even
though the Petitioners may not have contenlp'latetlb an interstate transaction when they entereci
into an agreement Wilth Builder, the i“contractua'l: relationship with Creditor in fact involves
interstate commerce and therefore the FAAivapplies.” Id. For similar reasons, the Service

Agreement in the matter at bar involves interstate commerce, and the FAA applies. See, e. g

Sozl Remedzatzon Co. v. Nu- Way Envtl., 323 S. C 454 460, 476 S.E.2d 149 152 (1996) (“For the
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Federal Act to apply, the commerce 1nvolved 1n the contract must be 1nteretate) Because the
FAA appl1es S C. Code Ann. § 15-7- 120(B) is preempted Trztech Electrzc Inc. v. Frank M.
Hall & Co., 343 S.C. 396, 540 S.E.2d 864.(Ct. App. 2000); see also Albemarle Corp. V.
Astrazenica UK Ltd., 628 F.3d 643 (4™ Cir. 2010)‘:.

IL The Court falled to address whether Plalntlff’s cla1ms are w1th1n the scope of the
arbitration provision in the Servnce Agreement. :

“To decide whether an arbitration agreement encompasses a dispute, a court must

determine whether the factual allegations underlying the claim are within the scope-of the broad
arbitration clause, regardless of‘ the label ‘assigned to the claim.” Zabinski, 346 S.C. .580. “A

motion to compel arbitration made pursuant to an arbitration clause in a written contract should
\ -

only be denied where the clause is not susceptible to any 1nterpretat1on which would cover the '

- asserted dispute.” Wilson v. Willis, 416 S.C. 395,404, 786 S. E 2d 571, 575 (Ct. App 2016)
Paragraph 14 of the Service Agreement reﬂects that the parties:
...irrevocably and unconditionally agree that any dispute between them arising
out of or relating in any way to this Agreement or the transactions arising
“hereunder or contemplated hereby shall be settled by binding arbitration in
‘accordance with the Federal Arbitration Act.
(Emphas1s added).

Plaintiff’s complamt alleges the followmg causes of action agamst Medorizon:
negl1gence gross negligence, neghgent superv1s1on negl1gent trammg,‘ neghgent
mrsrepresentauon violation of South Carolina Unfa1r Trade Practlces Act and breach of contract.

All of Plamtrff’ s factual allegations and causes of action fall squarely within the scope of the

arbitration provision in the Service Agreement, as Plaintiff s claims clearly arise from matters

directly connected with Medorizon’s performance, or alleged failure to perform; under the

Service Agreement.
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III. The Court failed 50. addréss\whether thelafbifration brovision is enforceable.

.TheA policy df the United States and South Caro‘iina‘ is to favor adoitration of disputes;
Arbitration is a matter of contract, and reét:s on fhe égreément'of the parties, and the range of

, 4 L

issues that can be arbitrated is restri’cted by the terms of the agreement. Zabinski at 112. South
' Carolina law applies a stror_lg presumption in favof of the ‘validity of érbitration agreements based
on a policy favoring arbitration. T owle§ v. United Healthcare Corp., 338 S.C. 29, 524 S.E.2d‘839
(Cf. App. 1999). Under South Carolind law “[a] written agreemept to submit any' existing
controversy to afbitration or ‘Aa provlision in a written contract to submit to afbitration any
controversy thereafter arising betwedri the parties is Vaiid, ehforceaﬁle,and irrevocable, save
upon such grounds as eXi‘st at law or in equity fo;r_ the revocation of any contract.” Zabinski, 346
S.C. 580. Similarly, Section 2 of the FAA provides in relevant part: ‘_‘A written provision 1n .a
contract evidencing a transaction involving ébmfﬁerce to seftl;’ by arbitration a contfoversy
thereafter arising out of such contract or transactidn s‘lhalll :be ‘valid, .irrevocable, and
enforceable, save upon such grounds as exist at lawloir m équity for t"h.e révocation of any
contract.” 9 U.S.C. § 2.  Although the Codrt’s ordle:} -rejec‘-[ed the abplicatiod of the FAA, it dever

addressed the question of wh'ether the arbitration clause must be enforced. It clearly should, as

South Carolina favors arbitration in the same way that federal law does.

 CONCLUSION
- For the foregoing reasons, Medorizbn respectfully. requests that the Court revisit its prior
order and amend it so that it addresses the central questions prre‘s_ented by Medorizon’s motion. ’
Medorizon further requests that the Court dismiss fhis case in favor of binding arbitration. |

s/Kirby D. Shealy Il
Kirby D. Shealy III

5
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"~ April 23,2018.

Justine M. Tate

ADAMS AND REESE LLP
1501 Main Street, Fifth Floor
Columbia, South Carolina 29201
Telephone: (803) 254-4190
Facsimile: (803) 779-4749

. kirby.shealy@arlaw.com -

justine.tate@arlaw.com

Attorneys for Defendant
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Certificate of Counsel

The undersigned hereby certifies that the Record on Appeal contains all material

proposed to be included by any of the parties and not any other material. Q ¢

o/
S % b%
@y, 72, O
. %, U
%4
. Sh&aly 111 2,
Adams and ;i{eyse LLP 9@{9

1501 Main Street, Fifth Floor
Columbia, South Carolina 29201
(803) 254-4190

Attorneys for Appellant
February 14, 2019.



