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APPELLANT'S STATEMENT OF ISSUES ON APPEAL

I

/ L

Did the court err in sentencing appellant to fifty-five years imprisonment, a de facto life
sentence, for an offense committed as a juvenile where the court failed to place the burden of
proving appellant irreparably corrupt beyond-a reasonable doubt on the state, and where the court
did not find appellant was irreparably corrupt, which is a finding that is necessary to sentence a
juvenile to a de facto life sentence pursuant to the Eighth Amendment to the United States
Constitution? ,

II.

" Did the trial judge v1olate appellant s rights pursuant to the Fifth and Fourteenth  °
Amendments to the Constitution by permitting the introduction of statements he gave during
custodial interrogation where the totality of the circumstances, including, but not limited to
appellant's age, appellant's low intellectual functioning, and the promises and threats issued by
law enforcement, indicated the statements were not given pursuant to a voluntary, knowmg, and
intelligent waiver of his rights?

(I -

— RESPONDENT'S COUNTERSTATEMENT OF ISSUES ON APPEAL

e

Did the circuit court err in failing to make a finding of irreparable corruption where such

. a finding is not required by case law prior to sentencing a juvenile to a term-of-years sentence for
murder because such a sentence allows for the possibility of release, where Eighth Amendment |
jurisprudence does not put the burden on the State to prove appellant is irreparably corrupt i
beyond a reasonable doubt before sentencing in any circumstance, and where the rehef granted
by juvenile resentencing in our state does not extend to any sentence other than l1fe without
parole, such as a de facto life sentence?

3

\
N

“IL

Did the circuit court err in ruling appellant's statements were admissible where the
testimony at the pre-trial Denno hearing demonstrated appellant made a knowing, voluntary
waiver of his Miranda rights and was not coerced or intimidated, even in light of his age under
the totality of the circumstances, and where any error was harmless beyond a reasonable doubt
and cumulative to other confess10ns made to friends and properly admitted at trial?

“



STATEMENT OF THE CASE

Police arrested appellant and two other young men for the murder of eighty-six-year-old
Willie Johnson. (R.p.2, line 4-p.5, line 2; p.167, lines 6-11). Because appellant was fifteen at
the time of the crime, he was charged as a j_uvenile and the State moved to transfer jurisdiction
from Family Court to the Cdurt of General Sessions.. (R.p.2, lines 4-15; p.3, line 3-p.7, line 6).
The Hondrable Gerald C Smoak, Jr., heard arguments frdm the parties on March 24, 2015.
(R.p.1). At the end of the hearing, Judge Smoak transferred jurisdiction. (R.p.22, line 12-p.23,
line 22; pp.459-61). |

Subsequently, .an Allendale County grand jury indicted appellant for murder. (R.pp.477-

78). Appellant proceeded to a jury trial on J uly 11 2016, before the Honorable R Lawton

| McIntosh and was represented by Stephame Smart-Gittings. (R.pp.25- 26). Sean Thornton and
Ann Fitz of the Fourteenth Circuit Solicitor's Office represented the State. (R.p.26). ~

On July 14, 2616, the jury found appellant guilty of murder. (R.p.397, line 25-p.398, lir}e
5). Judge Mclntosh deferred sentencing. After an individualized sentencing hearing held J dne S,
2017, pnrsuant to Aiken v. Byars, 410 S.C’. 534,765 S.E.2d 572 (2014)., the judge sentenced
appellant to fifty-five }//ears for murder. (R.p.442, line 25-p.443, line 2).

This appeal follows.



STATEMENT OF FACTS

A man checking on an‘eighty-six-year-old deacon from his church found the deacon
lying on the floor of his home and with his hands tied behind his back. (R.p.122, lines 14-25;
p.123, line 13-p.124, line 25; p.125, line 21-p.126, line' 12; p.167, lines 6-11). The man called
911 and told officers he thought Willie Johnson was dead. (R.p.127, lines 1-6; p.127, line 20-
p.128, line 15)., | | ,

“The first officer to arrive found the victim face down, his har;ds tied behind his_back, and
a black, plastic bag tied over his head. (R.p.104, lines 4-19; p.109, lines 15-21; p.110, lines 5-
11). Detective Quantique Manor (Manor) testified she saw Mr. Johnson's wallet next>t0 his body
and pieces of his dentures scattered around the roorﬁ. (R.p.1 10, line 22-p.1 1'1, line'/.9).‘ Manor
also stated she pfevio'tlsly responded to false alarm calls at the victim's hoﬁsé and noticed the
temperature of the home was much.cooler tha'n usual. (R.p.l 12, line 18-p.113, line 17).

A SLED crime séene analyst took pictures of the pieces of Mr. Johnson's shattered

s

- dentures, which were found near his body and on a television stand. (R.p.178, line 19-p.179, line
1; p.183, line 25-p.185, line 4). A box that previously held silver was found brokerl and empty
inside the home. (R.p.191, line 20-p.192, line 3). Further, Manor searched outside the hc;me and

. found an abandonéd safe ig a ditch which had been pried open with a tool that was also left at the
scene. (R:p.114, line 18-p.116, line i6). There vs./ere no defensive wouncis on the victim's body.
(R.p.176). )

To connect appellant to the crime, the State presented evidénce of é print found in the

victim's blood on the wall which an expert later determined inatched appellant's print. (R.p.220,

/ . P
line 21-p.222, line 21; p.223, lines 3-20; p.227, lines 3-7). The State also presented multiple

admissior;s of involvement. Johnathan Capers (Capers) testified he had known appellant all his



J .
life. (R.p.237, lines 5-21). Capers stated appellant told him about his involvcment in the

murder. (R.p.238, lines 4-8). Cabers testified appellant admitted he broke into a home with his

. brother and another young mén to "hit a lick." (R.p.238, l'ine 9-p.239, line 24). Appellant told
Capers they knockeci 'on the victim's door; abpellant asked him if he had any sugar, the victim
»told them he did not trust }them becz;use ile had beén robbed before, so they hit him, he fought
back, and they robbed him. (R.p.239, line 25-p.240, line 25). Capers testiﬁed.appellant admitted
‘beating the eighty-six-year-old victim. (R.p.241, lines 1-9)(. Capers stated a;')pe.llant"told him |
they tied the Victim up, put a bag over his head, and beat him, and further admitted they took
some money and a gun. (R.p.241, lines 10-21; p.242, lines 1-3). Tiffany Sabb (Sabb), Capers's -
mother, also testified appellant admitted his involvement i_n the murder. (R.p.247, line 18-p.248,
line 16; p.248, lines 22-25). Sabb stated éppellant tol,ci her it was not his ideé, his two co;

defendants planned the prime, and "pulled [him] into it." (R.p.249; lines 1-20). Sébb testified
appellant e'xp.lained they kicked in the_victim’s door and \"torf[ure,d -the old man" because "it was
too late" and he "had done seen all three of them." (R.p.250, line 8-p.252, line 4). Appellant |
also said, at one point, he knew the victim was still alive and breathing because the Bag over his
head was moving. (R.p.256, lines 3-12). B

After appellant's arrest,police interviewed him and he again admitted his iﬂvolvement.

Chief Mar-vin Williémsk(Williams) of the Féirfa_x Police Department read app‘ellant _his rights,
appellant indicated he was willing to make a statement, and answer questions without an attorney

present.! (R.p.266, line 19-p.269, line 24). Appellant told Williams he pushed Mr. Johnson

}

' Appellant was being interviewed by Fairfax police regarding an unrelated incident. (2016
R.p.31, line 14-p.32, line 22). The portion of the statement made to Williams was not recorded
or written down, and once appellant referred to the murder in Allendale, Williams stopped asking
him questions and turned the interview over to SLED agents. (R.p.35, lines 15-25). The SLED

4



down, beat him and robbed him, and put the bag over his head because he kept looking at them.
"(R.p.273, line 15-p.274, line 8). Appellant spoke next to SLED agents Natasha Merrell (Merrell)

and Richard Johnson (J ohnson). Merrell was the case agent and testified appellant wanted to

speak vyith only her at ﬁrs\t, but he kept giving hér inconsistent answers. (R.p.31 é, lines 18-25;
‘p.3l4, line 13-p.315, line 7; p.320, line 22-p.321, line 14). However, appellant later b\egan to

admit his involvement. (R.p.322, line.7-p.323, line 7). Johnson testified appellant told them he |
- did not plan the crime, but he admitted he hit .the victim and put the bag over his head. (R.p.287,
line 1 9-p.290, line 24). Moreover, appellant acknO\ivledged he heard SLED was looking for him
- because he was accused cf murder. (R.p.297, lines 14-23).

Prior to closing arguments,rthe trial court charged the\jury extensively, including an

instruction on accomplice liability. (R.n.340, line 12-p.361, line 3). The jury found appellant
guilty of murder. (R.p.397, line 25-p.398, line 5). As w1ll be discussed in more detail below, the

court deferred sentencmg so the parties could hold an 1nd1v1duallzed sentencmg hearing pursuant

to Aiken v. Byars, 410 S.C. 534, 765 S.E.2d 572 (2014).

portion of the interview was recorded and appellant s statement was redacted prior to trial to
remove all references to the unrelated incident in Fairfax. (R.p.58, line 16-p.59, line 21).

5



I.

The circuit court did not err in failing to make a finding of
irreparable corruption where such a finding is not required by case
law prior to sentencing a juvenile to a term-of-years sentence for
murder because such a sentence allows for the -possibility- of
release, particularly where Miller and Aiken do not extend to any
sentence other than life without parole, such as a de facto life
sentence; regardless, Supreme Court Jurlsprudence does not put the
"burden on the State to prove appellant is irreparably corrupt
beyond a reasonable doubt.

The sentencing judge did not err in failing to make a finding that appellant was
permanently incorrigible. A careful reading of Miller indicates the Supreme Court does not
mandate such a finding when sentencing a juvenile homicide offender to any sentence,
particularly a term-of-years less than life without parole. Further, Miller does not place the
~ burden on the State of provihg irreparable corruption beyond a reasonable doubt.

The sentencing judge considered all evidence before him and made findings of fact
“before sentencing appellant to a term of years which did not implicate the need to determine
/

whether appellant was permanently incorrigible because he is afforded the possibility of release
at fhe end of his sentence. Contrary to appellant's assertions in his brief; neither Miller nor Aiken
extended relief to those sentenced to anything other than life without parole, including a de facto
life sentence. Further, neither Court has indicated what the length of such a sentence would be.
Importantly, as will be discussed below, while the Supreme Court requires an examinétion of
specific factors prior to sentencing a juvenile to life without parole, it does not constitutionally
require formal fact findings. However, as noted, many of Court's concerns were not implicated .
here because appellant did not receive a life sentence.

Accordingly, appellant's term-of-years sentence is not cruel and unusual punishment

under the Eighth Amendment and the judge did not err in his sentencing determination.



How the Issue Was Raised

’ Individz)dli%ed Senténcing Hearing |

On June 5, 2017, the trial court held an ind\ividualizeli sentencing hearing pursuant to
Atken v. Byars, 410 S.C. 534,765 S.E.2d 572 (2014). (R.pp.401-02). At the start of the hearing,
defense counsel argued the presumption was appellant was not irreparably corrupt aﬁd the State
had the bufden of proving it before the court could consider the Miller? factors.’ (R:p.403, line
21-p.404, line 25). The ;ouﬁ disagfeléd and determined the standard he was required to follow as
governed by Aiken was an exéminat-ion of the Miller factors. ‘(R.p.405 , line lQp.4O§; line 25).

The; State then proceeded to artjs:ulaté its argument for a life sente.nce. The assistant
solicitor maintaiﬁed appellant's family and home life should not be the only deciding factor in
sentencing because of the brutal nature of fhe crime. (R.p.409, line 17-p.410, line 5). The
solicitor reminded the trial court abi)ut the facts of tHE: case and asserted appellant took an active
role in the murder, given his admission he hit the victim and wrapped a trash bag taken from
happe;ll\ant's home around the _victim{s héad which indicated planning aﬁd premeditation.
(R.p.408, line 6-p.409, line 16; p-410, line 6-p.411, line 6). Appellant demonstrated a propenélity
for violence, including an attempted murder charge that was dismi_sse\d due té the mufde_r
conviction and previous juvenile'édjudicat-ionsfor second-degree burglary, third-degree assault
énd battery, and petty larceny. (R.p.412, line 8-p.413,. line 11). ‘
The victim's son Willliam Johnson (Teddy) spoke to the court. (R.p.414, line 23-p.415, |

line 1). Teddy told the court his father was active in his church, was always there for his

2 Miller v. Alabama, 567 U.S. 460 (2012).

3 The five factors are: (1) the hallmark features of youth; (2) the family and home environment;
(3) circumstances of the homicide; (4) incompetency associated with youth and how they
navigate the legal system; and; (5) the possibility of rehabilitation. Aiken, 410 S.C. at-544, 765
S.E.2d at 577 (citing Miller, 567 U.S. at 477-78).

7
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children, and cared for his farhily. (R.p.415, lines 4-21). Teddy stated he lived wi\th a lot of pain
because his father's death was senseless. (R.p.415, line 22-p.416, line 5). Teddy grew up in
Allendale and it was hard to imagine someone being so mean and-c‘ruel, espc;cially given the
standards his fafhér raised him to have. ZR.p.416, lines 6-10). | Teddy.asked- the court to give
appellant a life sentence, but the family would léave the decision in the court's discrétion.
(R.p.41_6, line 10-p.417, line 17). - .

Defense counsel reminded the trial court about the premise of the case law regarding
juvenile sentencing—juveniles have diminished levels of culpability and were less deserving of
the most severe punishment because théy have greater prospects for reform. (R.p.418, }ine 4-
p.419, line 12). Counsel reiterated her earlier argument the court was required to make a ﬁndiﬁg |
of irreparable corruption prior to sentencing appellant to life and the burdén was on the State to
prove the fact. (R.p.420, lines 8-21).

- Regarding the Miller factors, defense counsel stated the hallmark features of youth
applied to appellant beca.usé\he; was fifteen-years-old at ‘Ehe ti;ne of thé crime, and he _eﬁjoyedJ
car;oons, used a security blanket until he was twelve, wantéd to work but was too young, ‘felt

~

.
older because he had experienced a lot, and if he was given the opportunity he would have made
) ' )

‘different choices. ‘(R.p.420, line 22-p.422; line 9). Counsel's examination of appellant's home

\

and fi;mily environment indicatéd he was in foster-care from‘ a yourig age, had problems in
school, and tried to take care of everyone while no one took care of him. (R.p.422, line 10-
p.424, line 21). |

Moving on to the third factor, defens_e céunsel stated the circumstances of the homicide

indicated appellant had a low IQ of 76 and was influenced by peer pressure given one of his co-

' defendants was his brother. (R.p.427, lines 12-21). Counsel also indicated appellant had



ADHD, and his father had expressed concern about his level of maturity. (R.p.425, line 14-
p.426, line 17). As for incompetenéy of youth, counsel stated the record indicated éppellant did |
not understand tfle legal process, he went to sleep on the floor after his interview with SLED
agents, andlhe answered the questions how officers wanted him to answer. (2017 R.p.428, line
5-p.429, line 3).

Finally, defense couhsel addressed the fifth factor and sfated there was evidence appellant
could be rehabilitated given he liked to read and write poetry; and had expressed a aesire to get
his GED once he got to SCDC and to attend cbllege one day. (R.p.424, line 22-p.425, line 13;
p-430, lines 6-14). Counsel also indica‘;ed appellant did well within the structured environment
of a correctionaliinstitution, had no disciplinary infractions since incarc’;ration,'and showed a |
capacity fqr_rehabilitation. (R.p.429, line 10-p.430, line 5). Counsel asked the court to consider
the thirty-year minimum sentence. (R.p.430, line 15-p.431, line 9).

~ Prior to senténéirig, the trial court made ﬁndings related to the Miller factors. The court
noted éppellant had little if any direct paréntal supervision, but he had an older brother he looked
up to and a friend's mother who was there for him. /(R.p.43 8, lines 11-20; p.439, lines 14-22).
The court found the murder ifself was brutal and an impetuous act, and appellant had a history of
violent crimes. (R.p.43'8, line 20-p.439, line 135. The court also found there was an indicat_io.n of
some influence by his co-defendants, but found éppellant also admitted his direct involvement.
(R.p.439, line 23-p.440, line 10). As for the incompetencies of youth, the court found appellant
dealt well with police, assisted his attorney, and there was no indication he did not understand
the précess. (R.p.440, lines 11-21). The court asked defense counsel to reiteraté the possibility

for rehabilitation, before sentencing appéllant to fifty-five years for murder. (RLp.44_2, line 25-

p.443, line 2).



Defense counsel objected to the failure to make a finding of irreparable corruption and to

the sentence, arguing it was fhe functional equivalent of a lifé sentence. (R.p.443, lines 10-19).
Analysis
Standar‘d of Review

In criminal cases, appellate Courts only review errors of law. State v. Gamble, 405 S.C.
409, 415, 747 S.E.2d 784, 787 (2013) (citing State v. Jaéobs, 393 S.C. 584, 586, 713 S.E.2d 621,
622 (2011)). This C_ouft reviews thos‘e questions of law de novo. State v. Whitner, 399 S.C. 547, \
552,732 S.E.2d 861, 863 (2012) (citations omittéd).

No Finding of Permanent Incorrigibility Required

In Miller v. ;illabama, 567 U.S. 460 (20 12), the United Ste;tgs Supreme Court held
mandatory life without parole sentencés for juvenile homicide offenders violated\the Eighth
Amendment's prohibition .against cruel and unusual punishment. 567 U.S. at 465, 470. Miller B
did not categorically.bar life sentences fof juvenile murderers; -réther, the Court held only that a
senténcing court is required to "téke into account how children are different, and how those
differences counsel against i_rrevocabiy sentencing them to a lifetime in prison." Id. at 480. The
Court noted the difficulty of distinguishing "the juvenile offender whose crime reflects |
urifortun;lte yet transient immaturity, and the rare juvenile offender whose crime reflects
irreparable corruption." Id. at 479-80. Yet, the Couﬁ did not articulaté,r"irreparable corruption”
as a required factual finding. -

In expressing the factors that must be examined priof to sentencing a juvenile to life
without parole, thé Miller Court held a senteﬁcirig authority must consider youtfl as "more than a
chronological fact," but also a circumstance which carries with it immat_urity,\ irresponsibil‘ity,

AN

and recklessness. Id. at 476. Further, the defendant's family background, mental and emotional
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-

S
development, and poss{bility of rehabilitation must also be considered in assessing his
culpability. /d. at 476, 478. The Court held a juvenile convicted of murder could still be

sentenced to life without parole, but only after an individualized héaring in which the various

mitigating factors were-considered. Id. at 479-80. In other words, Miller mandated only that a

~

sentencing court follow a certain process before imposing a particular penalty and did not require
;peciﬁc words be used. Id. at 483. |

”fwo years later, our Supreme Court held Miller a};plied retroactively té juvéniles in
South Carolina préviously sentenced to life without parole. Aiken, 410 S.C. ét 540-41, 765
S.E.2d at'575. Acknowledging Miller applied only to mandatory sen:[epcing échemes rather than
discretionary schemes such as ou\rs, our Court stated "whether their sentence is maﬁdatory or

permissible, any juvenile offender who receives a sentence of life without the possibility of

parole is entitled to the same constitutional protections afforded by the Eighth Amendment's

guarantee against cruel and unusual punishment." Aiken, 410 S.C. at 544, 765 S.E.2d at 577.

" The Aiken Court held juvénileé previously sentenced under our discretionary scheme who
received a life with(;lt parole sentence were nevertheléss entitled to resentencing to allo.w them
"to present evidence. specific to their attributes of youth and allow the judge to co_nsider such
evidence in light of its éonstitptional weight." Id. at 544, 765 S.E.2d at 577. The Court
determined the factors in Miller were those which must-be consid_éred during the hearings, such
as the offender's age and other features of yduth, family life, circumstances of the crime,
understanding of the legal process, and p(')ssibilitylof rehébilitaﬁion. Id. at 544-45, 765 S.E.2d at

577-78. Just as the Miller court held, our Court explained juveniles could still receive life

_without parole, bL;t only after "an individualized hearing where the mitigating hallmark features

of youth are fully explored." Id. at 545, 765 S.E.2d at 578.

7
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In 2016, the United States Supreme Court held its rule in Miller was retroactive on state
collateral review. Montgomefy v. Louisiana, 136 S.Ct. 718, 736 (2016). It is notable fh_e Court,
when revisiting its holding in Miller, did not take the opportunity to constitutionally require |
judges to make any specific or formal factual findings when imposing senfences in juvenile
homicide cases. See id. at 735 (explaining a sentencing court is not constitutionally required to
make any specific findings of fact on the record when sentencing ajuvenile offender pursuant to
the guidelines of Miller). The Court noted Miller did not require trial courts to make a finding of
fact regarding a child's permanent incorrigibility, which spoke "to the degree of procedure Miller
mandated in order to implement its substantive guarantee." Id. A mandatory life sent;ence was
problematic because it "disregard[ed] the possibility of rehabilitation even when the
circumstances most suggest it," i.e. .for all but the rare juvenile offender. Miller, 567 U.S. at 478.
Nothing in Miller suggests the judge use any particular verbiage or recite any phrase prior to
imposing a sentence.

Miller and the cases applying it repeatedly emphasize the importance of considering
actual and potential rehabilitation to infer a level of incorrigibility rather than requiring an actual
finding of irreparable corruption, or permanent incorrigibilify. See, e.g., Montgomery, 136 S.Ct.
at 733, 736 (discussing petitioner's submissions which he asserted showed his "evolution from a
troubled, misguided youfh to a model member of the prison community); United States v. Grant,
887 F.3d 131, 141 (3d Cir. 2018) (quoting Miller's requir_ement to consider the possibility of
rehabilitation), reh'g en banc grantéd 905 F.3d 285 (2018); Landrum v. ..VS‘tate, ‘192 So.3d 459,
466 (Fla. 2016) (noting the requirement to consider the possibility of rehabilitating the defendant
in light of Miller). In addition, other courts have also noted expressions of remorse or taking

responsibility for prior criminal acts are important evidence of rehabilitation and indications of
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incorrigibility. See United States v. Briones, 890 F.3d 811, 819-20 (9th Cir. 2018) (explaining
no finding of "permanent incorrigibility" is required by Miller and the record reflected the
sentencing judge considered all ev.idencev bresented, including statements wherein the offender
failed to take responsibility for his acﬁons) (citations omitted). However, many of the concerns
regarding sentencing a juvenile homicide offender to life without parole are not implicated here
because appellant did not receive such a sentence.

i Appellant did not receive functional equivalent of a life sentence

The sentencing judge did not err in failing'to make a finding regarding f'permanent
incorrigibility" for two reasons. -First, appellant did not receive a life sentence or the functional
equivalent of one. He received a valid term-of-years sentence within the statutory range of
murder. Appellant received a fifty-five sentence and will be released at the end of that term.
Appellant has the possibility of release when his sentence ends. He was already afforded the
relief Miller contemplates. Neither our. courts nor the United States Supreme Court have held th‘e‘
Miller rule applied to sentences <;ther than life without parole, such as a de facto life sentence or,
for that matter, defined or determined what constitutes a de facté life sentence. While appellant
cited in his brief to cases which found a term-of-years or aggregate Sentence were the functional
equivalent of life, there are many other courts which have found otherwise. See e.g., Bunch v.
Smith, 685 F.3d 546, 552 (6th Cir. 2012) (determining until the Supreme Court rules term-of-
year sentences resultin;g in the functional equivalent of life without parole offend the Eighth
Amendment, such sentences do not violate clearly established federal law); Contreras v. Davis,
716 F. App'x 160, 163 (4th Cir. 2017) (declining to determine whether a 77-year sentence was a
de facto life sentence that violated M;'ller and Graham); In re Harrell, 6th Cir. No. 16-1048,

2016 WL 4708184 (Sept. 8, 2016) (denying motion for successive federal habeas corpus petition,
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because defendant's 60-150 year sentence for murder when he was seventeen was, not the
functional equivalent of mandatory life without parole; defendant was eligible for parole at
seventy-seven-years old); State \v Nathan, 522 S.W.3d 881, 893 (Mo. 2017) (en banp) (holding
sentencing a juvenile to consecutive, lengtﬁy sentences for multiple non-homicide offenses along
with homicide was not the functional equivalent of life without parole); State v. Ali, 895 N.W.2d
237, 246 (Minn. 2017) (holding Miller did not apply to consecutive life senteﬁces with
possibility of release on multiplé counts of murder, even if such sentencé, in aggregate, was
functional equivalent of lit:e without possibility of parole); Hobbs v. Turner, 431 S.W.3d 283,
285, 289 (Ark. 2014) (holding an aggregate term of 55 years was cc‘>nstitutional under Miller
because Miller applies only to mandatory sentences of life without par-ole); State v. Kasic, 228
P.3d 410, 414 (Ariz. Ct. App. 2011) (finding a sentence of 139.75 years, exceeding life .,
expectancy, was not constitutionally excessive). A defendant's ave;age life expectancy is not a
"guaranteed date of death" and might change depending on his individual health, available
healthcére, and other factors such as drug use. It is difficult to draw a line to conclude at what
point a juvenile received a de facto life sentence so his term-of-years sentence Violiates_the
constitution, particularly in this case where no evidence of appellant's individual chafactéristics
was presented at his sentencing hearing.*

il. No formal fact findings constitutionally required

Second, as discussed above, the sentencing judge was not constitutionally required to

* Moreover, it is questionable whether the argument regarding a functional equivalent of a life
sentence is preserved for this Court's review. Appellant presented no evidence or argument at
his sentencing hearing to support the contention he makes on appeal, but simply made the
statement following sentencing, "We believe that anything above 38 [years] would be equivalent
to life without parole." (R.p.443); see also State v. Johnston, 333 S:C. 459, 462, 510 S.E.2d 423,
425 (1999) ("[A] challenge to sentencing must be raised at trial, or the issue will not be
preserved for appellate review."). However, given the timely, albeit, short objection following
the general statement, respondent addresses the argument out of an abundance of caution. = -
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make a ﬁnding of irreparable corruption nor was it the State's burden to prove the fact. The
decision in Millef does ndt require thé judgé fo déterrﬁiné appelllant to be "incorrigible."
"Instead, it mandates only that a sentencing judge follow a certain procéss—considering an
~offender's youth and attendanf char‘ac"teristics—before imposing a particular penalty." Miller,
567 U.S. at 483. Put a different way, While the Supreme Court requifes an examination of
specific féé:tors priof to sentenciné a»jﬁvenile to life without parole, it does not constitutionally
require form‘al féct findings. See Montgomeryv;' 136 S.Ct. at 735 (explaining a sentencing court is
not constifutionally réquired tb make any speciﬁc.ﬁndi'ngs of fact on the record when sentencing
a juvenile offender pursuant t/o the guidelines of Miller and noting Miller did ﬁot require trial
courts to make a ﬁndiﬁg‘ of fact regérding a child's permanent incorrigibility, which speaks "to
~ the degrée of procédur‘e Miller mandated in order to implementA its ISubstantive guarantee").
The judge'prdperly applied the evidence before him tovsentence appellant to fifty-five
| years for murder. The jﬁdée ﬁladé ﬁndiﬁgs on. the record base.dVon the Miller facto!_fs. (R.pp.43 8-
42); see also Aiken, 410-S.C. at ‘544, 765 S.E.2d at 577 (quoting Miller, 567 U.S. at 477-78)
(listing the factors a sentencing c'ourt must consider including; (1) the age of the offender and the
hallmark features of youth; (2) his family éﬁd home environment; (3) the circumétancés of the
homicide offense, including the extent of the offender's participation; .(4) the offender's ability to
deal with legal p;"ocess; and, (5) the possibility of rehabilitation).l The judge then sentenced
appellant to fifty-five years for murder based on his ﬁndings, his ébservations during trial, and
the evidence presented at the sentencing hearing. (R.pp.443). The record demonstrates the judge
acted within his discretion to taiior a éenténce appropriate for appellant given all the information .
he had before him. Our_Supfeme Court in Aiken noted it was not prepared to set out "a definite

resentencing procedure,” but explained it trusted trial courts to exercise their discretion wisely to
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sentence juveniles within "the new constitutional jurisprudence." See Aiken, 410 S.C. at 545
n.10, 765 S.E.2d at 578 n.10 ("We have the utmost confidence iﬁ our trial judges to weigh the
factors discussed herein and to sentence juveniles in light of this new constitutional
jurisprudence."); see also Wasman v. United States, 46.é'U.S. 559, 563 (1984) (holding a judge or
sentencing authority is to beva‘ccorded very wide discrefion in determining an appropriate
sentence, and must be permitted to consider any and all information that reasonably might bear
on the prc;per sentence for the particular defendant, given thé crime committed). The judge
considered and gave effect to the mitigating evidence presented duringwthe‘ individualized
sentencing hearing as required. Therefore, because the sentencing judge was not required to
make a finding of "permaﬁént incorrigibility"® and because he did not misai)prehend or ignore
any of the evidence regarding appellant's slouth, the judge did nét err in determining appellant's

sentence.

5 Appellant does not indicate in his brief what such a finding would require from a sentencing
court. Several states and the Seventh Circuit have determined a sentencing authority is not
required to make a finding of "irreparable corruption" and the United States Supreme Court has
not been inclined to review those decisions. See State v. Ramos, 387 P.3d 650, 659, 665-55)
(Wash. 2017) (explaining Miller does not required the state assume the burden of proving a
standard range sentence should be imposed or make an explicit finding the offense reflects
irreparable corruption on the part of the juvenile), cert. denied 138 S.Ct. 467 (2017); State v.
Valencia, 386 P.3d 392, 395-96 (Ariz. 2016) (finding Miller did not require trial courts to make a
finding of fact regarding a child's incorrigibility), cert. denied, 138 S.Ct. 467 (2017); Newton v.
State, 83 N.E.3d 726, 743 (Ind. Ct. App. 2017) (quoting Montgomery, 136 S.Ct. at 735) (noting
Montgomery did not "impose a strict procedural requirement on courts in sentencing such as
requiring trial courts 'to make a finding of fact regarding a child's incorrigibility™); Brown v.
State, 2016 WL 1562981 at *6 (Tenn. Ct. App. Apr. 15, 2016) ("Importantly, the Court stopped
just shy of requiring 'trial courts to make a finding of fact regarding a child's incorrigibility,'
leaving that task, instead, to 'the State's sovereign administration of their criminal justice
systems."), cert. denied 137 S.Ct. 1331 (2017); see also Kelly v. Brown, 851 F.3d 686, 687-88
(7th Cir. 2017) ("all [a juvenile is] entitled to under Miller" is for a sentencing court to'have
"considerable leeway" and to have "considered his age when deciding on the appropriate term").
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The circuit court properly ruled appellant's statements were
admissible because considering the testimony at the pre-trial
Denno hearing, the totality of the circumstances demonstrated
appellant made a knowing, voluntary waiver of his Miranda rights
and was not coerced or intimidated into making the statements,
even in light of his age. ’

The trial court did not abuse its discretion in determining appellant's statements were
admissible by a preponderance of the evidence. Law enforcement did not coerce appellant into
providing any of the statements at issue because the pre-trial Denno record is clear appellant
voluntarily waived his right to remain silence and right to an attorney, even when considering his
age and the circumstances of his interview. Moreover, any error in the trial court's preliminary
ruling is harmless because appellant admitted his guilt to two other people, including a lifelong
friend and a woman he thought of as a mother, who properly testified about the confessions at
trial. Accordingly, the court's ruling was proper and any error is harmless beyond a reasonable

doubt.

- How the Issue Was Raised

Prior to trial, several law enforcement officials testified during a Jaékson 12 Denno; 378
U.S. 368 (1964), hearing regarding the admissibility of appellant's statements. Fairfax Poliyce
Chief Marvin Williams (Williams) testified éppellant was at the department being questioned
about an unrelated incident, he was not in handcuffs, and he was not in custody at the time.
(R.p.28, lines 9-13; p.3(1, line 14-?.32, line 22). | Williams advised appellant of his Miranda®
rights and appellant signed the adult waiver of rights form, completing the form and initialing
next to each individual right. (R.p.28, line 17-p.31, line 2). According to Chief Williams,

appellant appeared to understand the conversation regarding waiver. (R.p.39, lines 1-21).

§ Miranda v. Arizona, 384 U.S. 436 (1966).
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Appellant did not ask for an attorney at any time during the questioning and WilliamsA stated no
one threatened or coerced appellant into tal.king. (R.p.32, line 23-p.33, line 9; p.39, lines 22-25).
Wiliiams testified appellant did not appear to be under the influence of any drugs or alqohol and
answered all questions properly. (R.p.45, lines 11-20). Williams stated appellant was at the
police department for a couple of hours and never asked to leéve. (R.p.42, lines 7-14).

Chief Williams testified he asked appellant about an unrelated shooting of a teenager in
'Fairfax when appellant volunteered information about the murder, specifically telling Williams
he thought Williams wanted to question him about the "beating of the old man in Allendale."
(R.p.33, line 10-p.34, line 2). Appellant told Williams he and his co-defendénts went to the
;/ictim's house to rob him, it got 'out of hand, and they did not mean ‘?0 kill him, but he saw their
faces, so they put a baé over his head and beat him. (R.p.34, line 3-p.35, line 2). Williams
testified there was no audio or video récording or written version of the statement, and once
appellant admitted to the murder, Williams stopped asking him questions about it. (R.p.35, lines
15-25). Williams notified SLED which was investigating the m'u.rder. (R.p.35, lines 6-14).

SLED agent Richard Johnson (Johnson) testified he interviewed appellant which was
recorded, and he did not givé_ an additional Miranda warning because it had already been
properly done by Williams. (R.p.46 lines 15-16; p.46, line 22-p.48, line 13). Johnson stated
there was another agent in the room, aléng with Tiffany Sabb for a time, who appellant stated
was like a mother to him. (R.p.49, lines 11-24). Johnson testified there was an indication
appéllant may have‘been smoking marijuana at some point prior to the interview, but Johnson
testified he interviewed appeilant for an hour and he did not appear to be under the influence of
any drugs nor did he have any trouble understanding or communicating with the agents. (R.p.48,

line 24-p.49, line 3; p.50, lines 7-23; p.53, lines 4-6). Johnson testified appellant never indicated

[ :
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he did not want to talk to agents and did not ask for an attorney. (R.p.49, line 25-p.50, line 6).
However, at one point, appellant wanted J ohnsoﬁ to leave because Johnson believed he appeared
intimidating, so Johnson left. (R.p.54, lines 4-11). Johnson reentered the room at the request of
the other agent and he told appellant it would be best if he "came clean” and appellant began to
admit his involvement in the murder. (R.p.52, lines 4-10; p.54, line 4-p.56, line 8). Johnson
testified he never promised appellant any leniency.in sentencing, and he would have stopped
questioning appellant if he ever asked him to. (R.p.52, lines 19-25; p.56, lines 9-19).

SLED agent Natasha Merrell (Merrell) was the case officer in charéé of the murder
investigation.” (R.p.57, lines 19-20; p.58, lines 1-3), She téstiﬁed she also int¢rviewed
appellant, he never asked for his mother, and he was comfortable with Sabb acting as his
representative. (R.p.58, lines 8-13; p.60, line 14-p.61, line 1). Merrell stated appellant made
incriminating statemen;cs on the recorded interview, and when he asked if they would let him go,
Merrell told him no,-he ‘was going to jail given his admissions. (R.p.61, lines 18-22;. p.62, line 8-
p.63, line 5).

Appellant did not testify.A8

The State argued under the totality of the circumstances, appellant's statements were
admissible. The State noted age was only one factor to consider and there was no requirement a
parent be with a juvenile during questioning. (R.p.71, line 18-p.72, line 7). The State submitted

no one threatened appellant and agents told him he could stop talking at any time. (R.p.72, line

7 As noted previously, appellant's recorded statement was redacted prior to trial to remove all
references to the unrelated incident in Fairfax. (R.pp.58-59).

¥ A public defender who represented appellant before he was transferred to General Sessions
Court testified the psychologist who conducted the pre-waiver evaluation went over the Miranda
rights with appellant and he told her he did not understand them and she had to explain them to
him. (R.p.68, line 2-p.70, line 18).
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14-p.73, line 1). Further, when appellént said he wanted to go home and agents said he could
not, appellant continued to talk and did not ask for an attorney. (R.p.73, lines 2-12).
Importantly, the State asserted when éppellant finally said he was done answering questions,
agents stopped interviewing him and appellant's will was never overborne. (R.p.73, line 13-p.74,
_line 4). The State argued Johnson told appellant he was not a judge or a lawyer, so he could not
promise him anything, but did tell him he might minimize his time if he cooperated. - (R.p.74,
line 5-p.75, line 20). The State argued under the totality of the circﬁmstances test, it met its
burden to admit the statements. (R.p.75, line 20-p.76, line 2).

In rebuttal, defense counsel argued for suppression given appellant was fifteen years old
at the tifne he was interviewed and he was not free to leave. (R.p.75, line 15-p.76, liné'Z).
Counsel argued appellant was coerced into giving the statements by Johnson who intimidated
him, appellant was crying, there was no guérdian in the room most of the time, and there were
concerns about his level of intelligené"e.’ (R.p.76, line 3-p.78, line 4). Counsel also noted it
appeared to her appellant was telling Johnson what he wanted to hear rather than the truth.
(R.p.78, line 5-p.79, line 15). Counsel argued appellant was intimidated into giving the
statements, and under the totality of the circumstances the statements were nof voluntarily and
intelligently given. (R.p.79, line 16-p.80, line 11).

The trial court took the matter under. advisement to consider the arguments, and ruled the
following morning. (R.p.SO, lines 12-20). The court considered the Denno testimony under the
totality of the circumstances, looking to determine whether, by a preponderance of the evidence,
appellant's statement appeared voluntéfy and noted age was just one factor to consider. (R.p.84,
lines 7-24). The court ruled the statements were ad.missible’ under this standard because: (1)

there was no undue police coercion; (2) while appellant's formal education level was limited to
y
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the eighth grade due to hisi age at the time, he was street smart and the interview indicated he was
trying to set up an alibi; (3) police did not misrepresent-the situation to appellant, threaten him or
- promise leniency for his cooperation; and, (4) any isolation was minor as appellant indicated he
was fine talking to the agents. (R.p.84, line 25-p.88, line '1 5). The court ruled the statements
were admissibl.e a‘.[ trial subject to objection and it was up to the jury to decide if the Staté met its
burden of proving vqluntariness beyond a reasonable doubt. (R.p.88, lines 16-20).

‘Defense counsel renewed the motion to suppress at trial and it was denied. (2016
R.p.215, line 11-p.217, line 10)(., Williams, Johnson, and Merrell then testified to substantially
similar information as they did during the Denno hearing. (R.p.266, line 19-p.277, line 15;

" p.282, line 5-p.310, line 11; p.313,_ line 18-p.323, line 7). The statements were admitted subject
to the trial court's prior rulings. (R.p.3 lé,ilines 10-1 8).‘ Further, defense counsel renewed the
motion to suppress the statements at the end of the State's case which the court again denied.
(R.p.336, lines 12-15).
Analysis
Standard of Review

In criminal cases, the appellate court sits to review errors of law only. State v.

Baccus, 367 S.C. 41, 48, 625 S.E.2d 216, 220 (2006). An appellate court is bound by the trial
judge's factual findings unless they are clearly erroneous. Id. at 48, 625 S.E.2d at 220. The
appellate courts are bound by findings of fact findings in pre-trial hearings when the findings are
supported by the evidence, not clearly erroneous, or controlled by error of law. State v.
Amerson, 311 S.C. 316, 320, 428 S.E.2d 871, 8v73 (1993).

~ The trial court determines thé admissibility of a statement upon proof of its voluntariness

by a preponderance of the evidence. State v. Washington, 296 S.C. 54,55, 370 S.E.2d 611, 612
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(1988). The jury must determine whether the statement was freely and voluntarily given beyond
a reasonable doubt. /d. at 55-56,370 S.E.2d at 612. On appéal, the conclusion of the trial court
as to the voluntariness of a statement will not be reversed unless governed by an abuse of

discretilon. State v. Von Dohlen, 322 S.C. 234, 242, 471 ‘S.E.Zd 689, 695 (1996). ‘When

reviewing a trial court's ruling concerning voluntariness, the appellate court does not re-evaluate

the facts based on its own view of the preponderance of the evidence, but simply determines

whether the trial court's ruling is supported by any' evidence. State v: Saltz, 346 S.C. 114, 136,
551 S.E.2d 240, 252 (2001).
Law Enforcement Did Not Coerée Appellant Into Providing Sta?ements

Avstatem'entr obtained as a result of custodial interrogation is inadmissible unless the
suspect was advised of and voluntarily Waived his rights under Mircinda/ Miranda v. Arizona,‘
384 U.S. 436 (1966). If a suspect is advised of his Miranda rights, but éhooses to fnake a |
statement,vthe burden is on the Staté to prove by a preponderance of the evidencel that his rights
were voluntarily waived. Sgltz, 346 S.C.at 136,551 S.E.2d ét‘25>2. A voluntary waiver need not
be express. Rathef, "(1) the waiver must be 'voluntary in the sénse that if was the produ;:t ofa
free and deliberate choice r_ather than intirﬁidétion, céercion, or deception’ and (2) the waiver
must be 'made with a full aiwareness of both the nature of the right being abandoned anbd the
conseqhences of the decision to abandon it."" State v. Moses, 390 S.C. 502, 513, 702 S.E.2d 395,
401 (2010) (quoting Berghuis v. Thompkins, 560 U.S. 370, 382 (2010)). "In. South Carolina, the
test for determining whether a defendarﬁ’s confession was given freely, knowingly, and
voluntarily focuses upon whether the defendant's will was overborne by fhe totality of the

circumstances surrouriding the confession." Moses, 390 S.C. at 513, 702 S.E.2d at 40 1;

Schneckloth v. Bustamonte, 412 U.S. 218, 226 (1973).
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"[E]ach case requires cafeful scrutiny of all the surrounding circumstances." State v. -
Pittman; 373 S.C. 527, 566, 647 S.E.2d 144, 164 (2007). The factors to be considered when
making a voluntariness determination have been broadly defined by our courts and include:
"youth of the accused, his lack of education or his low in£e11igence, the lack of any advice to the
accused of his constitutional rights, the length of detention, the repeated and prolonged nature of
the questioning, and the use of physicél punishment such as the deprivation of food or sleep." Id.
at 566, 647 S.E.2d 164 (citing Schneckloth, 412 U.S. at 226). Our courts have also considered
the accused's,béckground, experience, conduct, maturity, physical condition, mental health,
misrepresentations by law enforcement, isolation of a minor from a parent, direct or indirect
promises, repeated and prolonged questi_oning, and exertion of improper influence. Moses, 3§0
S.C. at 513-14, 702 S.E.2d at 401 (citing Withrow v. Williams, 50‘7 U.S. 686 (1993)). Further,
coercive police activity "is a necessary predicate" to finding a confession was nolt voluntary
within the meaning of the due process clause of the Fourteenth Amendment. Colorado v.
Connelly, 479 U.S. 157, 167 (1986).

Our courts have routinely upheld juvenile and young adult confessions. /n re Tracy B.,
391 8.C. 51, 66, 704 S.E.2d 71, 79 (Ct. App. 2010) ("A confession of a juvenile is not per se
involuntary simply because, it is obtained without the presence of counsel, a parent, or other
inferested adult.") (fourteen-year-old); see also Pittmdn, suéra (twelve-year-old); State v.
Register, 323 S.C. 471,476 S.E.2d 153 (1996) (eighteen-year-old); State v. Boys, 302 S.C. 545,
397 S.E.2d 529 (1990)‘ (seventeen-year-old); State v. Pdrker, 381 S.C. 68, 81,671 S.E.2d 619,
622, 626 (Ct. App. 2008) (sixtgen—year—old); State v. Avery, 374 S.C. 524,649 S.E.2d 102 (Ct.
App. 2007) (age unlisted in opinion); In Interest of Christopher W., 285 S.C. 329, 329 S.E.2d

769 (Ct. App. 1985) (eleven-year-old); but see State v. Smith, 259 S.C. 496, 192 S.E.2d 870
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(1972) (finding confession of a thirteen-year-old inadmiss.ible because l.aw enforcement did not
repeat Miranda warnings immediately prior to oral confession). Youth by itself does not render
a statement inadmissible. The same examination of surrounding circumstances applies e\}en
where the confessor is a juvenile. Parker, 381 S.C.at 72, 671 S.E.2d at 622.

Juvenile and young adult confessions have also been upheld when the defendant has
confessed after enduring arguably more extreme apprehension and interrogation circumstances
than are present in this case. Ir} Moses, a learniﬁg disabled seventeen-year-old's custodial
statement was upheld as being freely, knowingly, and voluntarily made "regardless of his age,
learning disability, and separation from his mother." 390 S.C. at 515, 702VS.E.2d at 402. In that
case, an officer questioned a special education student, and the Court found the record did not
demonstrate any threats or a lengthy interrogation, particularly where Moses twice testified he
understood his Miranda rights and he was not coached regarding what to say when executing his
waiver. Moses, 390 S.C. at 515, 702 S.E.%d at 402. While "the trial court failed to specifically
mention his mother's alleged request to be présent during questioning," our Supreme Court did
not find that factor dispositive on the issue of voluntariness. Moses, 390 S.\C. at 515,702 S.E.2d
at 402.

Further, the voluntariness of ia sixfeen-year-old’s confession in Parker was upheld on
appeal when the inculpatory statement was takenraftAer, the defendant spent a night in the woods
evading law enforcement an(i a lengthy interrogation Wherein he rejected his right to invoke
counsel. 381 S.C. at 81, 671 S.E.2d at 625. The questioning of Parker took ap,p:roximately three
and a half hours and involved multiple officers. Id. at 80-82, 671 S.E.2d at 624-26. At his
Denno hearing, the defendant testified no one presented him with a written or verbal waiver of

his Miranda rights. Id. at 80-82, 671 S.E.2d at 624-26. Parker did not ask for a parent to be
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present, but when an officer asked whether he would like to see his father, the juvenile answered
yes, and law enforcement complied. Id. at 77, 671 S.E.2d at 623. These factors aside, the trial
court ruled Parker's statement voluntarily made, finding no invocation of Parker's right to
counsel, despite asking for his father when prompted, and further finding Parker's testimony
regarding the lack of Miranda rights not credible. Id at 83-84, 671 S.E.2d at 626-27. Inso
ruling, the trial court focused its ahalysis of the totality of the cifcumstances surrounding Parker's
confession in a manner similar to the trial judge in the case at bar. This Court upheld the
voluntariness determination, focusing in part on the trial court's "opportunity'in the Deﬁno
hearing fo listen to the testirﬁony, assess the demeanor and credibility of the witnesses, view the
taped portion of the conféésion, and weigh the evidence accordingly." Id. at 93, 671 S.E.2d at
632.

Moreover, nothing during the arrest and interrogation process entitles a juvenile -
defendant t{)‘ the corﬁfort and.ad’vice of a pérent or relétiye in the intefview room. ;'Aithough a
juvenile's request for a parent may be conéidered when determining the voluntariness of the
confession, an adult's requestﬁ for someone other than an attorney does not invoke a Fifth
Amendment right to speak with counsel." State v. Register, 323 S.C. 471,477, 476 S.E.2d 153,
1.57 (1996) (citing Fare v. Michael C., 442 U.S. 707 (1979) (holding a request for a non-attorney
third party does not invoke a Fifth Amendment invocation of counsel during custodial police
interrogation).

The totality of the circumstances surrounding appellant's confession supports the trial
court's ruling. Consider the environment of appellant's confession as told by Williams and the
SLED agents. All law énforcement who interacted with appellant testified they did not threaten

or coerce him, told appellant he could stop talking to them at any time, and Johnson even left the
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room for a time when appellaﬁt asked him to leave. (R.pp.32-33; pp.48-51; pp.59-60). There is
no evidence in the record any of the agents or Williarﬁs coerced appellant to induce his
statement. See Copnelly, 479 U.S. at 167 (holding coercive police activityl"is a necessary
predicate" to finding a confession was not voluntary). Also, the timing of abpellant’s waiver and
confession were not accompanied by any indicators of a drawn-out detention. Williams testified
appellant was at the police department for a couple of hours and he nevef‘asked to leave, while
Johnson stated he and Merréll questioned appellant for about an hour. (R.p.42; p.50).

The record's dearth of duress is bolstered by testimony that appellant at no time asked for
an attorney, never indicated he did not want to talk to investigators, or asked for his mother.
(R.p.39; pp.49-50; pp.60-61). Appellant also indicated he was fine with Sabb's presence either in
the room or nearby, a woman he considered like a.mother. (R.p.49; pp.60-61). Appellant also
did not appear to suffer from the influence of drugs or alcohol. (R.p.45; p.53; p.63). According
to Williams, appellant appeared to understand the rights he was waiving and the significance of
his conversation with investigators. (R.pp.29-31; pp.39-40; Supp.R.p.1). Further, appellant
indicated to Williams he believed he was there about the murder,Aso he was clearly aware why he
was there. (R.pp.33-39).

Nothing in the record indicates appellant's statements did not appear voluntary by a
preponderance of the evidence. The record instead demonstrates the State met its burden during
the Denno"hearing: there exists no evidgnce of undue coercion, misrepresentation, concealment
of the right to invoke legal counsel, or immaturity on the part of appellant. Appellant's waiver
can only be construed as a deliberate choice.

Therefore, the trial court properly submitted appellant's inculpatory statements to the jury

to determine whether the statement was given freely and Voluntarily' beyond a reasonable doubt.
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Harmless Error

Any possible errdr in admifting the evidence wag harmless beyond a reasonable doubt.
Even where a defendant’s due process rights are concerned, harmless error may apply where a
consideratjon of the entire record lendsAthe reviewing court to determine beyond a reasonable
doubt that £he error complained of did not contribute to the verdict. Chapman v. California, 386
U.S. 18,22 (1967). "[T]he test is v‘vhether there is a reasonable probability that the statements
contributed to the defendant’s conviction of the crime, or if the defendant’s statements Wére
merely cumulative." State v. Bernotas, 277 S.C. 106, 108-09, 283 S.E.2d 580, 581 (1981).
Harmiess crror also applies when voluntariness is the only reasonable inference to be drawn from
evidence regarding a defendant's cqnfessioh. Sfat‘e v. Victor, 300 S.C. 220, 224, 387 S.E.2dy 248,
50 (1989)  |

The statements to law enforcement were cumulative to other confessions properly
admitted at trial. Appellant's friend testified appellant told hirh' about his involvement in the
murder, detailing the robBery plan and beating. (R.pp.237-241). The friend stated appellant told
him the victim fought back, so they. tied him up, put a bag over his head, and beat him, and
further admitted to taking money and a gun. (R.pp.240-42). Tiffany Sabb (Sabb), the woman
who was with appellant at the police department, also testified appellant told her he was involved
with tile murder. Sabb stated appellant told her the plan was not his idea, but he provided details
and explained they killed him because he had seen their faces. (R.pp.247-52).

The State also presented other evidence to connect appellant to the crime, including his
print found in the victim's blood on the wall and evidénce the black trash bag found over the
victim's heaci came from appellant's ﬁomé. (R.pp.192-93; pp.220-23; p.227).

At the very least, the State established appellant's guilt under the theory of the hand of
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one, for even.if the jury determined that appellant did not act as the principal, the evidence shows
he acted as an accorﬁplice i_n the robbery. No rational conclusion can be réached from the
evidence presented at trial which would exculpate appellant from the acts that resulted in the
victim's death.

In light‘ of the other evidence establisﬁing appellant's guilt, itis ciear the jury woﬁld have
convicted appellant evén if the statements given to law enforcement evidence had not been
admitted at trial. Therefore, while respondent submits the trial court's ruling waé not an f;lbuse of

discretion, any alleged error was harmless beyond a reasonable doubt.
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CONCLUSION

For all of the foregoing reasons, it is respectfully submitted that the judgments and

sentences of the trial court as to both issues should be affirmed.

February 13, 2019.
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