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ARGUMENT

The State repeatedlv cafls Troutman S argument about Mathls s bias rank :
speculat1on Appellee s Br 8, 10: Slmply saying that however doesnt make it true.
Far from the ﬁshl_ng expedltlon the State clalms 1t 18, 'Troutman S ar‘gument 1s the only "4

"v.theory that makes sense of unexplalned facts——facts hke Merrlweather cla1m1ng that

\.

. ;he was gomg to get h1s gun and gett1ng back in h1s car brleﬂy durlng the heated }

. exchange w1th Troutman in the moments before the shootlng and facts like Mathls"'

ﬂeelng from the side, of h1s dy1ng best frlend before the police arrlved

Both at tr1a1 and on appeal ‘the State-never engaged W1th these facts.v But the'se,_ K

facts fit neatly into a theory that Troutman has put forth. For the jury to accept th1s
' theory, Troutman had to d1scred1t Math1s s testlmony After all g1ven Mathls s major _~ -
- _role in the events of June 6, 2015 his testlmony was a key part of the State s case (a | ;
concess1on that the State makes but,trlesto gloss over 1n its harmful-error analysls). ’

¥

One way to do that was by exposmg Math1s s bias on cross exammatlon k
The Sixth Amendment S Confrontat1on Clause guarantees Troutman the r1ght to
= expose that bias. See{ e.g.,_ Watkins ‘U. "Sowders, :449 USs. 1341,. 349-(1981); State}'v. .
lWallace‘ 44 S.C. 35’f 22 S.E. 411 \’412 (.18'95). {In fact; the rightgto confront vvitness'es
1S SO effect1ve for reveahng blas that the U S Court of Appeals for the S1xth Clrcult |
recently observed that th1s r1ght 1s the greatest legal engine ever 1nvented for :

. uncovering the truth” and has thus been a central focus in popular movies such as A .

Few Good Men Doe v. Baum 903 F. 3d 575 581 & n.1 (6th Cll‘ 2018)

4



Although J ackll\licholson’s break:down 'on the w1tness vstand‘ as”ColonelI‘\‘Iathan
Jessup inA Few‘ Good Men (hisi “you ciari’;t:';handle“ the truth;’ li'ne)‘may be more‘ fam’ous'
than the vcr\os‘s-e’xamination of Mathis_ 1n‘th1s case,vvthe role of cross-examination here
is more i‘mportant‘ this /inyoly‘es real“liie' not th‘ev'mvoviies‘ | When' Troutman was not R

N
X

permltted to question Mathis about hlS b1as Troutman S right under the SlXthl: ‘
Amendment was v1olated To remedy that right he 18 entltled to a new tr1al at which
he is permltted to expose Mathls $ b1as to the jury on cross -examination.

1. ,7 The State Ignores the Factual Dlsputes that Are Crltlcal to the Issue on
Appeal. ~

Al

In its cursory recounting of the facts of'this case' the'State 'recites only those facts
{ .
{

that fit into 1ts theory of the case. Thus 1t 01tes the test1mony about the ﬁght at
o Merriweather 8 house being between Merriweather and Troutman, and it ignores the
| | »l testimony that the ﬁght started between Merrlweather and Dwayne Jones, w1th
: ‘Merriweather then confronting Troutman durlng the cookout at Merrlweather s house. |
See Appellee’s Br. 3. And it tells '_Only o'ne sidefof the story of what;happened in t,he
moments before the shootlng, d1sregard1ng What Troutman sald transplred and even
: part of what the State s own w1tnesses said See Appellee‘s Br. 3—4 |
Were th1s an appeal challenging the sufﬁc1ency of the ev1dence the States '.
: . approach would be approprlate. When the sufﬁ01ency of the evidence is the issue on -
o / appeal the Court must view the ev1dence 1n the hght most favorable to the State See
o N e.g., State L. Pearson 415 S. C 463, 470 783 S E 2d S02 806 (2016)

But this case 1snt about the sufﬁc1ency of the ev1dence ltfs about the

‘Confrontation, Clause. ".'Knowing= th_ese\-othe'r facts. is essential\to ,evaluating

ol



,Troﬁtman’s gl&iini- that he Was,v&roﬁély‘ der_llie"d fhe ch;ar_l:cze to probe Mafhis ._ab(.)ut }llis‘k..
‘bias. See St.c‘tte v. G‘rac.efly,'399 SC '36v3, 372, 7 31 SE2d880, 885 (2012) (holding that
a cfimihal de'fendxant’ must bé ‘permitte(-l | ‘cross-exérynin»é a 'Wit.ness “to shov>vr a
‘ fpro.totypical form Qf bias f.rom‘ which j&rbﬁr‘s goﬁld dra:w,v.inferences rel‘aitiﬁg to the
reliabiiity. of"..»the witnééé’;»‘..(internal alteratioﬁs omitted) (citing Delaware v. Van
Arsdail, 475 US673, 680 :‘(198,6)-)).".On1y by gngaging w.ith“th'e. e;vide'nc.e that.di(in"ﬁ
fit Cche State’é theéry can the Court determine'Whether “the record . . . clearly shO\'iv[s]
t'he,f‘cr‘oss“-lexami‘ﬁatiorvl 18 ,vina,;ppro‘pria'te.,’", St;zté ‘v. Mizzell, 349 S.C. 326, 33‘1,-‘-56{‘3 .
" S.E.2d 315, 317 (2002) (emphasis a’dded_).' e ' | |
That meané-'that the conflicting ?ersio‘ns of what: héppelned at Merriweather’s -
house on the éfternéop‘of J uﬁe 6,1 2015must Bp conside'a.rjéd.;“‘_‘SAo t(')oi.with the. ciifferénf '
'_sAtoxi'i_es. Qf the moments lleadin“g.' up té the shboting. What Mgthié did jn'the moments(
Aaftel’r‘ the éhoéting (v»s}h‘er'i‘,,he .ﬂed theu sCehe béfére polilcev arri\lre(‘i, leéving his close.
friend in his final moments) is likev-vi.s'é Ifelevant here. ‘ All of this e“\’fidérice—whivch..! )
" does not fit néatly Withi_n the State’é the&y,-given its omiss.ion fr‘om‘_the Srtatév’s bll'ief;—'— -
isl important in detemiining Whef‘her Troutman was denied_ h1s constitutiohal rig’ht -
to cd/hffont fhe witﬁe'ésés against him. E |
1. Troutﬁ)ah Was Deni_éd HlS Corlist.i;tﬁ‘t:iohval Right 'to. Cfoss-E?caniine
Mathis. ' ' - ‘
- The State does nof dispute“the.'icentral'role'thaf'cross'-e;aminatipn plays in
discerning fh_e trulth.‘ Indeed, it léites: niaﬁy of sa’mé céses frdm t..llle South Carolinaxw
, , , _

Supreme Court and the United States Supreme Court on which Troutmari rélied. The

issue here is thus whether Troutman was denied his Sixth Amendment right.
‘ ; . ,/ : 4 ' /I
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I—le Was The State s pos1t1on that the Confrontat1on Clause wasn’'t V1olated |
'here boils down to,_,.two polnts; F1rst the State clalms that nothlng in the proffer “
- supports a conclusmn that Mathls took a gun away from the sce-ne of the shootmg

L . A
See Appellee s Br 7 Second 1t p0s1ts that Mathls was already sufﬁc1ently ‘
.~ impeached” by be1ng asked about h1s conv1ct10n for g1v1ng false 1nformat1on to pohce
Appellee’s l_?:r. \8.‘ Neither 'ar‘g'umen\t has merit,;{ .v ' :
' A The State T.ake‘s an .Is'olated Approach to lVIathis’s Proffer that -
. Disregards Facts that Support Troutman’s Theory and Made
' Cross?Examlnation QfMathiS ‘B,easonable.

As for its f1rst argument, the ‘State takes"a myopic view of the etridenCe,
| focusiné exolusiv.ely' bon the ‘prloffer.»\ Dluring that":exohan‘g‘e with ’l‘routma\n’s counsel
Mathis demed that his 2011 conv1ct1on for g1v1ng false 1nformat1on to pohce involved -

covermg up for Merr1weather (Tr p 384 llnes 19—23) Mathls S bland demal cann)ot
.bear the Welght that the State’ s argument places on it.

As an 1n1t1al matter the State S rel1ance on th1s' denial ignores the 1dea that‘ ‘
someone who has hed once will l1kely lie again. Cf. Black’s Law Dwtwnary 679 (9th
~ ed. 2009) (deﬁnmg falsus in uno, falsus in ommbus to mean that 1f a Jury beheves

- that a Wltness S .test1mony on a materlal _1ssue 18 1ntent10nally deceltful, the jury may‘ -

‘disregard all of that witness’s testimony”})'.' Or, as Thomas Jefferson put it, “He who

S

1 The -State never ‘explicitly = acknowledges that a criminal defendant’s -
- Confrontation Clause right to expose a witness’s bias allows for questioning that
might not otherw1se be permltted under the Rules of Evidence. But the State appears
- to concede as 'much in the opening paragraph of its argument, when it argues that

" because Troutman didn’t “establish any evidence of bias,” he was limited to cross-
examining Mathis under Rule‘GOQ(a)(Z); SCRE. Appellee’s Br. 6.



A -

o permits himself to tell' a lie o'.nce‘, finds it easier to do'it a second and th1rd time, tillv
. at\length 1t becomes habitual.”~ édrtlett’s Fantiliar Quotdtions' 357 ustin Kaplan ed.
17th ed. 2002) (quotlng Thomas Jefferson Letter to Peter Carr (Aug. 19 1785))
ThlS concept makes clear that if Mathls was W1ll1ng to lie to pol1ce in.2011, he‘

' presumably.Was’ willing to lie about why he lied, and he was" willing to lie again ‘about ,
the events of J une 6, 2(l 15. In‘fact, Mathis%desr)ite initiallyladmitting his conviction« .
about ly1ng to pohce—later 11ed on the witness stand about hav1ng lied to pol1ce (Tr. -
| p 380 hnes 12 16) Thus it’s not a leap for a ]ury to conclude that he had hed about | ‘
"what happened on June'6 between'Mernweather and Troutman. Therefore his |
| s1mple demal in his nroffer of havmg covered for Merr1weather 1n‘2011 1s no basis for
: concludmg that Troutman lacked ‘a basis for pursulng ‘his questlons about’ Mathls s
| bias. | | | |

| Additionally, the State’s argument on the proffer' disregards other evidence in
the record. ‘Not only did Troutman' test.ify that ’Merriweat‘her claimed he was .‘going‘
to get his own gun ln the moments before the shooting, Santonio Ryans (the State’s
: w1tness) also test1ﬁed that Merrlweather sald th1s rlght before br1eﬂy gettmg back
in hlS car and then contmumg his altercatron W1th Troutman (Tr. p. 342, lines 8-13;

p- 600 lmes 11-15; p. 647 line 10) Even 1f Merr1weather d1d not grab a gun When he

A got back n h1s car, h1s cla1m that he was gomg to get h1s gun, followed by his qu1ck

“move into his '|car, could have raised' Troutman’s worry that Merriweather‘might shoot

| him ﬁrst.



” The ‘S‘,'tatefs _narroxi\i focus on the proffer alsoign’ore.s' t.he 'fact that Mathisl fled the ’
scene_‘ l)efore police " arrived. That, simple_ V fact is,‘ upOn reﬂe‘cti‘on,' stunning.
“Merrlweather had been shot and Was clearly in dire condition. Merrlweather was
- '. Mathis’s “really good friend[] (Tr p 376, hnes 14- 15) Pollce arrlved imthm a mere

five m1nutes (Tr p 486 lines 20—p 487 hne 1) Rather than wait this short perlod of
:t1me to prov1de a1d and comfort to his friend and to help the pollce know who shot "
Merriweather,__ Mathis took off. R |
ThlS necessarilsf ‘raises the: qiiestion o_f why Mathis ﬂe.d the jscene,_ - One
'reasonable.e‘xplanation 1s that l\/lathis_.'was' trying—once .a‘gainl—to’; protect his good "
friend\Merriiiveather vby making snre that l\/lerriweather. wasn’t also fou»nd .With‘a' gun
‘_v.vhen‘police sta‘rted searching the'scene-.:d‘l‘_ o - - - RS
\Trolutmvan’s attempt to 'c’ros‘s'.-e‘xamine Mathis therefore ”Wa's not “rank .
| speculation”.or a “ﬁshlng expedltion -as the State describes it. ‘It was. a legitlmate
reasonable attempt to _expose Mathis s b1as See’ State v. Gzlhan 360 S C. 433 451,
602 S.E.2d 62, 71 (Ct’. App. 2004) (explaining that a trial court may impose'only' ;
“reasonable 11m1ts on the scope of Cross- exammatlon ), aff’d as modtﬁed 373 S.C: 601 |
- 646 S.E.2d 872 (2007) With these facts about Merriweather claimlng that he was
‘.gomg to get a gun and Mathis ﬂeelng the scene, the record d1d not ¢ clearly” show that
- this cross- _examination was 1nappropr1ate Mizzell, 349 S.C. at'331, 563 S E 2d at -
' 317 Nothmg in the limitation of Cross- examination here was necessa\ry Ito prevent; |

~ “harassment, prejudice, v[or] confusion of the 1ss'ues, to ensure -.-w1tness safety,” or to

~ avoid “interrogation that is repetitive'or'only marginally relevant.” Id. Rather, this .



CE

'llimitati'on denied""l“routman the ;‘[c‘]ons.i'\derahzle latitude -[that]. 1s allowed n the cross- :
: -examlnatlon ot’ a V\ntness for potentlal b1as and that would have ‘made sense of facts
:that the State did not (and could not) explam State v. Clark 315 S C 478, 481 445
”S E. 2d 633 634 (1994) | | |

By B. . Mathls Was Not Suffic1ently Impeached by Bemg Asked about
B His Conv1ct10n for Lying to Pollce ' : S

'The State s.second contentlon for Why Troutman’s L{C‘onfrontatton.CIau‘se rightf
was not ‘violated fares no ‘b.etter.. t Mathls vsras a's‘ked about his conviction for giving'
| t’alse 'infor'.mationﬁ to \police by the State‘, in an a"plparent attemptt‘otpreemnt’ Trontman.
from drawing out thatvconviction an‘a'softe'n its‘bloW'to the jury. (Tr. p._375, lines 9—

(

11). The State insists that this short question’-and"-answer was sufficient to impeach o

-+ Matbhis. |

This simple q.uestion and a‘n'swerv. de'void.of any context w‘as far from sufficient .
'cross-examination As courts have repeatedly recogmzed context matters Cf.
Burlmgton N & Santa Fe Ry. Co v. Whtte 548 U.S. 53, 69 (2006) (declarlng that'

/
ki

[c]ontext matters when evaluatmg factual scenarlos) Umted States v Branch 537

. F.3d 328, 336 (4th Cir:. 2008) (explalnlng that “context matters actlons that may

appear innocuous at a certain time or in a certaln place may very well serve as a .. -

harbmger' of criminal act1v1ty under ’dlfferent c1rcumstances”)' (quoted by State v.
_Provét 391 8.C. 494, 505, 706 S.E.2d 513,519 (Ct. App. 2011)); Xealiber Int’l, Ltd.
“LLC v. Georgta ex rel Carr 253 F Supp 3d 1220 1238 (N.D. Ga 2017) (“As per_ -

usual, however, context 18 k1ng ”)



Mathis’s conviction for ly'ing' to ‘palic_e' did not‘ﬂini%olVe something without any '

similarities to this case. ‘It wasn’t‘about having an open container during a traffic:
. . . . ; ) . ‘ - ) 4 s_v »'._ - ) “ . ) 0 . | 3
. stop, his tax returns, or even about a.domestic-violence incident. Rather, it was about -

o MerriWeather, a gun;‘and a sheoting:‘ That contextmay well have impacted the jury.’s

| ve\}aluat‘ion of Mathis’s eonviction and his credib.ilit;/.\" With(')ut this centext, the cr{oss-‘ .

’ exammatlon was not const1tut10nally sufﬁcrent * | : | | -

- III. The Demal of Troutman s Confrontatlon Clause nght Was Not]
Harmless cono - L S oy ;o

LA Con‘frontatio.nhC}ause Violatian\ mandates re'\fersal‘:'vvh‘enever the violation
@s 'net harmless SOur‘Supreme Court,relylng an‘-‘thev U.S. Su‘pre‘m'}e'Court.precedent5
. has- répeatedly"l‘is‘ted_ the important fae'to_rs '(to-,.veansiderf_‘in an-alyzin'gtvhether a
Canﬁ'entation 'Qlause error. 1s ha‘rmless':‘ “thelmportance ,o:f the witness’ testimongf in
" the proseeution’s-:case; Whether the:;t‘estimony’ was’ eum.ulatit/ezijthe presence or -
-absenee of evidence ~e0rroborating or eontradic"ting the testimony-'of the witness on‘
L material po1nts the extent of cross- examlnatlon otherw1se permltted and of course,

" the overall strength of the prosecutlon s case 7 State v Perez 423 S C. 491 498, 8161 4»
-i S. E 2d 550, 554 (2018) (quotlng Van Arsdall 475 U. S at 684) Provmg that an errora
is harmless 1s a- hlgh burden See State v: Holder 382 S C 278 285 676 S E 2d 690 .

694 (2009) (explammg that an error is harmless only 1f the ev1dence 1s overwhelmmg ’
and.the Vlolatlon SO 1ns1gn1ti¢ant b}; combanson that‘ [a‘ court'ls] persuaded,\ ,beyond e
a reasonable doubt | that the V1olat10n d1d net affect the verdlct”) R

: fo ,
" The State says that 1t has met th1s burden here callmg any ‘v1olat10n of the :
‘Confrontatlon C}ause ‘.entlrely harmless.”l Appe_llee S Br 9% 10. Hardly so. " |

Lo

SR



A Mathls S Testlmony Was Crltlcal to the States Case.

The State tries to gloss rlght over the 1mportance of Mathls s testlmony——-the ‘
. very first fa_ctor.on this list. In a paSSing 'c0mment', the St’ate‘adrnits that Mathis s
',testirnony “\;vas sign.i‘ﬁcaht.” .Avppelllee’s_ Br. 9. ] '

But it says -noth'ing Vm.ore abhut th1s factor.‘ Understandahly vsoh,-' as eten a
cursory consideration of this 'fa’etof makes elear that it Wei.ghs heavily' agaihst a
.ﬁndin'g ef hartnless errer. Mathis Wa_s a hey witness for the State. He was an
‘ eyewitness tov .the' confrentation hetween Trontrnan and( Merriv&teather in the | ,
-moments hefore the shooting, and Troutman said that Mathis even faised a bottle to
: threwdat him, turmng Mathis. 1nto a.part1c1pat10n in th1s confrontatlon (Tr. p. 343,
‘hne 24—p 344 hne 1 p. 601 hnes 4—9 p 632, hne 14—p 633 line 13) L

The U.S. Supreme Court’s decisiqn in Alaska v. Davis, 415 U.S. 308 (1974); is B
instruetive here. In that case, a “crucial wit_ness forthe presecution” was a young man |
- who had seen the defendant :With the stelen safe on the day of the crime. Id at 309—10 |
This witness had a‘jd\}enile ’recotd that ceqld have, been used ,tO‘ir‘npeach him, b_‘uvt‘ the_ =
trial court limited cross-e};ami'natien'in such a lw’ay that the defendant’s “counsel was (’
“unable to mahe a record from whicﬁ to aféde. Why [the Witness] might have_been b'iased.”,
Id. at 318. The Supfeme Court reversed the defendants convictions based on thJs
Confrontatlon Clause Vlolatlon Id. at 320-21.. |

Just hke,the' defendant in Davts, ijoutman’s rlght to eonfront a crue_ial w1tness :
_was limited in a Wa'y that' prevented him from making a revc'ord.that ”showed_ that

witness’s bias. The limited cross-examination here may have disclosed Mathis’s



N

friendship with Merriweather and'con'\(iction' for lying to police, but Troutman did not :

have the opportunity flesh out how those two things were connected_ in a way that was’

'releyant to the facts in this case:

B The Other Evrdencells Not Overwhelmlng,' Given the: Facts that .
' Fit w1th Troutman s Theory but Not w1th the State’s Theory

Whlle 1gnor1ng the critical role of Mathls s testlmony, the State focuses heav1ly H'

" on the 'fact that Merrlweather was unarmed at the time .of the‘ shootmg. But this

- isolated fact does hot make the Confrontation Clause violation harmless.

. Troutman ,never'-denied shooting‘Merriweath‘er; ‘he did, however, claim that

A Merriweather initiated the alte’rcatio'n and he (Troutman)' feared_ for his life. (Tr.p. 601,

b

~ lines. 8-9; p 604 hne 22—p 605 11ne 1) Part of yvhat' gave rise ‘to this fear was

A

' Merrlweather s saylng that he was gomg to get h1s gun and then gettmg back in his car

- for a moment before continuing his argument with- Troutman

-

This fear Was’an 1mportant issue for Troutman s defense' See State v. Dickey,

1394 S.C. 491 501 716 S. E 2d 97, 102 (2011) (“Word accompamed by hostlle acts may, ;

dependmg on the c1rcumstances estabhsh a plea of self defense ) Even if a gun

wasn’t visible at the moment of the Shooting,_ the jury could have reasonably concluded_' ;

that Merriweather’s actions made Troutman believe that he was in imininent danger,

in-light of the incident at MerriWeather’s house» earlier that day,’ Merriweather’s claim

that he was gomg to get his gun and Merrlweathers aggresswe approach toward
N

Troutman Cf Statev thmgton 375S C. 25 35 649S E. 2d 185, 190 (Ct App. 2007) .

‘(holding that /the_elements of self-defense were not met When' a prlor altercatlon '

~



_
. between the defe‘ndalnt' an'd victim,was six vearsvold and the victim_did not approach -
the defendant durlng the 1nc1dent) |

Moreover the State’s focus on the fact that Merriweather wasnt holding a gun‘

at the moment of the shootmg does not mean that Merriweather didn’t have a gun in

‘h1s car. Indeed -all of the testimony to wh1ch the State has pomted focused on

1

" whether Merriweather had a gun at the. moment of the. shooting when Merrlweather _
.was charging at Troutman not whether Merr1weather had a gun 1n his car that he ;
could have gotten See Appellee S Br 4 (01t1ng Tr. pp 346 369, 398 399 419-20, ;
- 652) Likewise, the fact that pohce never found a second gun does not mean that -
Merriwe’ather‘ didn’t have a gun in his car. If ’I_‘routman’s theory of Mathis;s ﬂight |
 from the scene is correct, then that means that Mathis was s'décessfui in covering up
for his friend. o 3 ' - R N |
iTo providei‘the. jury‘with‘reasonable douht,‘ Troutm_an. had to have .the
'opportunity-expose Mathis’s b1as in sufﬁcient detail'to reveal forthe jury how close |
Mathls and Merriweather were and how Mathis had, in the past tr1ed to protect his
friend after a shootlng 1nc1dent See DavLs 415 U.S. at 317 (recognizlng that Cross-
examination must be permltted S0 that a defendant can expose the. “biases preJudices
' -‘or ulterior motlves of the witness a.s they mav relate directly to issues or Iaersonalities o
in the case’ (emphas1s added)) Troutman had the right to present this b1as to the' )

Jury, which had the exclus1ve right to evaluate how credible Mathls was based on all

‘of the facts. See Perez,’g423 S.C. at 499, .816,S.E.2d at 554—55.

N

',1‘13"'



Troutman was ‘fi'enie;d vthzit' r1ght when it came to ci'oss-examining Keith" "
~Lamont Mathis. And given the Acenr‘ltral' foie that Mathis played 1n the State’s case, . |
it’s impossible to COnél'ud'e that this .Violation of ’_I‘ro,utman’s Sixth Amendment right .
- was harmless beyond é reasonable ddubt; ,;
_CONCLUSION .
B The judgment s}Vlouild‘l[)e vacated,“a‘rid the case Shduld be reniapded for a new
ffial.
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