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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF HAMPTON ) FOURTEENTH JUDICIAL CIRCUIT
)
MELINDA COOK, ) CIVIL ACTION NO. 2013-CP-25-352
)
Plaintiff, ) =
) 23 =
V. ) ORDER I O
BLITZ U.S.A., INC., FRED’S, INC., ) P aRe @ L.
TIGER EXPRESS VARNVILLE, LLC, ) . gg% = i
AND JAMES NIX ) = p e
) R R
Defendants. ) % o =
) l

This matter came before the Court on Defendant Fred’s Stores of Tennessee, Inc.
(“Defendant” or “Fred’s”) Motion to Permanently Enjoin or Alternatively to Stay Proceedings as
to Fred’s. The Court heard the Motion on October 27, 2014. Present for Defendant was
Matthew C. LaFave. Present for Plaintiff Melinda Cook (“Cook™) was Mark D. Ball. Cook
" submitted a Memorandum in Opposition to Defendant Fred’s Motion to Permanently Enjoin or
Alternatively to Stay Proceedings. Cook made a Motion to Amend the Complaint at the hearing.
Dale E. Lang, Jr., appeared on behalf of Defendant Tiger Express Varnville, LLC, and stated
Tiger Express took no position as to Fred’s Motion. After reviewing the parties’ submissions
and hearing argument from counsel for Fred’s and Cook, the Court denies Fred’s Motion and
grants Cook’s Motion to Amenci the Complaint.

This case arises out of alleged severe burn injuries suffered by Cook’s minor son, Jacob

M. (N ), resultin_g from an allegedly defective gas can manufactured by Blitz USA, Inc.,
and sold by Fred’s. On November 5, 2010, Nix suffered buzns to a significant portion of his
body when a Blitz gas can used by his father exploded, spraying fuel onto N; . Cook filed this

action on Nove‘mber 5, 2013, against Defendants Blitz USA, Inc; Fred’s, Inc.; Tiger Express
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Varnville, LLC; and James Nix. Cook’s original Complaint asserted general negligence and
products liability causes of action against Fred’s. Before this Court is a Motion to Amend the
Complaint to dismiss any cause of action against Blitz USA without prejudice and remove the
products liability cause of action against Fred's.

Defendant Blitz and its related entities filed for Chapter 11 bankruptcy in November

2011 in the United States Bankruptcy Court for the District of Delaware. In re Blitz USA, Inc.
et al., Case No. 11-13063 (Bankr. Del.). Fred’s is not a related entity of Blitz and was not a party
to the bankruptcy proceeding. As part of the resolution of its bankruptcy and liquidation, Blitz
sought to settle its products liability claims for dozens of personal injury claims pending and
anticipated across the country, in addition to setiling claims of its other creditors. On July 24,
2013, Blitz filed a Motion for Order Under 11‘ US.C. $§ 105 and 363 and Fed. R. Bankr. P.
200.2, 6004, and 9019 Approving Settlement and Authorizing Debtors to (I) Compromise, Settle
Release and Dismiss Claims of and Against the Debtors Pursuant to Insurance Term Sheet, and
(I1) Sell Certain Insurance Policies Back to the Participating Insurers Free and Clear of Liens,
Claims, Interests and Other Encumbrances. On January 30, 2014, the Bankruptcy Court filed
Findings of Fact, Conclusions of Law and Order Confirming Debtors’ and Official Committee of
Unsecured Creditors’ First Amended Joint Plan of;Liquidation (“Bankruptcy Order”). The
Order approved the proposed “First Amended Joint Plan of Liquidation” (“Plan”).

The Bankruptcy Order contains 2 release of the Blitz debtors, Participating Insurers, and

Protected Parties* from liability only for Blitz Personal Injury Claims.? Fred's argues that the

A Protected Party includes a vendor of Blitz gas cans. (Plan, p. 22).
2 A “Blitz Personal Injury Claim” is defined as:

All Claims for damages or other relief for, based upon, arising out of, relating to or in any
way involving bodily injury and/or property damage that occurred on or before 12:01

2



negligence claim by Cook is a released Blitz Personal Injury Claim included in the channeling
injunction as “any direct action claims by a claimant against the Participating Insurers.” (Plan, p.
8).

Finally, under the channeling injunction, a “Blitz Personal Injury Trust Claim against the
Protected Parties, or any of them, shall be permanently stayed, restrained, and enjoined,” and
“channeled” to the Trust, unless the claim falls within an exception to the channeling injunction
or is otherwise not within the scope of the claims covered by the Trust. (Bankruptcy Order, p.
30). The injunction basically provides that a claim covered by a Blitz insurance policy that paid
into the Trust is “channeled” to the trust and otherwise enjoined. One exception to the
channeling injunction is “the rights of any Entity to assert any claim, debt, obligation or liability
for payment against a Non-Participating Insurer.” (Bankruptcy Order, pp. 31-32).

“[T]he interpretation of a judgment is a question of law for the court.” Doe v. Bishop of
Charleston, 407 S.C. 128, 134, 754 S.E.2d 494, 498 (2014). “The power of the court to grant an

injunction is in equity.” Strategic Res. Co. v. BCS Life Ins. Co., 367 S.C. 540, 544, 627 S.E.2d

687, 689 (2006). “The remedy of an injunction is a drastic one and ought to be applied with
caution.” Id. at 544, 627 S.E.2d at 689. “A motion to amend is addressed to the sound discretion
of the trial judge.” Parker v. Spartanburg Sanitary Sewer Dist., 362 S.C. 276, 286, 607 S.E.2d
711, 716 (Ct. App. 2005).

AM CST on July 31, 2012, and shall include asserted claims, whether known or
unknown, based upon, arising out of, or in any way involving the products, premises or
operations of the Debtors and, without any limitation of the foregoing shall include any
such claims against Wal-Mart directly or indirectly relating to the Debtors® products,
premises or operations, and any direct action claims by a claimant against the
Participating Insurers.

(Plan, p. 8).
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Cook made a Motion to Amend the Complaint at the hearing. The Amended Complaint
removes the causes of action against Blitz and the products liability causes of action against
Fred’s. The Court grants Cook’s Motion. “Leave to amend pleadings pursuant to Rule 15,
SCRCP, shall be liberally and freely given when justice so requires and does not prejudice any

other party.” Parker, 362 S.C. at 286,607 S.E.2d at 716. Cook’s original Complaint contained a

general negligence action—the cause of action remaining against Fred’s after dismissal of the
products liability claims. The case is still in the early stages of pleadings and discovery due to
the bankruptcy stay imposed when Blitz filed bankruptcy. Therefore, Fred’s is not prejudiced by
a lack of opportunity to refute Cook’s general negligence claim.

Cook argues that Cook’s general negligence cause of action against Fred’s is outside the
scope of the injunction and release. “In construing a judgment, it is necessary to determine the
intention of the court issuing that judgment. The intended scope of the judgment must be

considered when applying the language used.” Mason v. Mason, 571 A.2d 787 (Del. 1990);

accord Doe v. Bishop of Charleston, 407 S.C. 128, 135, 754 S.E.2d 494, 498 (2014)

(“[JJudgments are to be construed like other written instruments. The determinative factor is the
intent of the court, as gathered, not from an isolated part thereof, but from all the parts of the
judgment itself. Hence, in construing a judgment, it should be examined and considered in its
entirety.”).

In this case, the judgment. to be interpreted is the Order from the Bankruptcy Court. The
Order plainly' states: “To the extent any third party has a claim against the Participating Insurers,
such claim must arise out of an incident subject to coverage under one or more of the

Participating Insurer Policies.” (Bankruptcy Order, p. 10).
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The Participating Insurance Policy under which Fred’s claims an injunction or a stay of
proceeding in this case is Old Republic Insurance Company, Policy numbers MWZY58888 and
IRE 98445. (Plan, Exh. 6). These Old Republic policies provide coverage for products liability
insurance. (Exh. D to Fred's Motion).

Cook’s remaining claim against Fred’s for general negligence is not a products liability
cause of action subject to coverage under a Participating Insurer policy. Therefore, it is not
within the scope of the bankruptcy. release or injunction and does not involve the property of the
bankruptcy debtor—Defendant Blitz U.S.A.

Based on the language of the Bankruptcy Order and exhibits, this Court finds the
bankruptcy court intended for the injunction and release to apply to a third party vendor such as
Fred’s only as to claims covered by a Participating Insurer policy. Cook’s general negligence
claim is not covered by the products liability Participating Insurer policy under which Fred’s is
an additional insured. Therefore, Cook’s general negligence claim is outside the scope of the
injunction and release.

For the reasons stated above, the Court denies Fred’s Motion to Permanently Enjoin or
Alternatively to Stay Proceedings. The case shall proceed based on the Amended Complaint

against the remaining parties Fred’s, Tiger Express Varnville, Inc., and James Nix.

ANDIT IS SO ORDERED.
Dated: Novenbe (72014 7~
Walterboro, South Carolina ~ Perry M. Buckder
Circuit Court Judge
5
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
)
COUNTY OF HAMPTON ) FOURTEENTH JUDICIAL CIRCUIT
)
MELINDA COOK, ) CIVIL ACTION NO. 2013-CP-25-352
)
Plaintiff, )
)
V. ) ORDER DENYING DEFENDANT
) FRED’S INC.’S MOTION TO
BLITZ U.S.A., INC., FRED'S, INC., ) RECONSIDER =
TIGER EXPRESS VARNVILLE, LLC, ) = . o
AND JAMES NIX ) \ ne. &
) . T Ty
Defendants. ) VoaTi, WP
) Viem 2
) Yoo FoA

. A .
\ -4 Pt -a

This matter came before the Court on Defendant Fred’s Inc.’s \\Mé’%iox'{'; fo?
Reconsideration of the Court’s November 18, 2014 Order denying Fred’s Motion :o Enjoin or
Stay Proceedings. The Court heard the Motion on June 15, 2015. Present for Defendant was
Matthew C. LaFave. Present for Plaintiff Melinda Cook was Mark D. Ball. E. Dale Lang
appeared for Defendant Tiger Express Varnville but did not argue. After hearing and
considering the parties’ arguments, the Court denies Fred's Motion.

At the hearing, Fred’s argued the Court should reconsider its ruling mainly because
Cook’s general negligence claim against Fred’s is really a derivative claim from a product’s
liability action. In addition, Fred's argued that it was a "vendor” entitled to the protection
envisioned by the channeling injunction. Finally, Fred's argued that the general negligence claim
related to the product, so it should not be allowed to go forward, pursuant to Article IV of

Findings of Fact, Conclusions of Law and Order Confirming Debtors’ and Official Committee of

Unsecured Creditors’ First Amended Joint Plan of Liquidation (“Bankruptcy Order™).
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The Plaintiff amended its complaint to include a general negligence claim instead of a
products liability claim. At the hearing, Fred's argued that the general negligence claim asserted
in the Amended Complaint is a derivative claim of a product’s liability action. The allegation
made in the Amended Complaint is that Fred's continued to knowingly sell gas cans, even
though Fred's allegedly knew the product was dangerous. Fred's argues that if the general
negligence claim is a derivative claim of a product liability claim, then the general negligence
claim is subject to the channeling injunction.

However, general negligence and product liability negligence have different elements of
proof, so the general negligence claim is not derivative of a products liability claim. “Generally,
the elements of negligence are (1) duty, (2) breach, (3) proximate cause, and (4) injury.” Cody P.

v. Bank of Am., N.A., 395 S.C. 611, 620, 720 S.E.2d 473, 478 (Ct. App. 2011). In contrast, the

elements of a product liability negligence claim are

(1) [the plaintiff] was injured by the product; (2) the injury occurred because the

product was in a defective condition, unreasonably dangerous to the user; and (3)

that the product at the time of the accident was in essentially the same condition

as when it left the hands of the defendant[, and] . . . [4] the defendant (seller or

manufacturer) failed to exercise due care in some respect.
Bragg v. Hi-Ranger, Inc., 319 S.C. 531, 539, 462 S.E.2d 321, 326 (Ct. App. 1995). These are
distinct causes of action with different elements of proof. Therefore, the Plaintiff's claim that
Fred's was negligent in continuing to sell a product it knew to be dangerous is not a “derivative”
product liability claim but a general negligence claim based on Fred’s conduct. Fred's argues
that without the product defect, the claim would not exist. However, the claim is based on Fred's
conduct in selling the product, in which Fred's alleged negligence is the focus.

In support of its argument, Fred's cites the definition of a "Blitz Personal Injury Claim,"

which "shall include asserted claims whether known or unknown, based upon, arising out of, or

o
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in any way involving the products." Article IV, Bankruptcy Order. Further, Fred’s argues that
because it satisfied the definition of a ‘vendor’, it should be included in the channeling
injunction.

Rather, as this Court held previously, “the bankruptcy court intended for the injunction
and release to apply to a third party vendor such as Fred's only as to claims covered by a
Participating Insurer policy.” (Order p. 5). The relevant question is not whether Fred’s is a
“vendor” but whether the Plaintiff's general negligence claim against Fred’s falls within the
claims intended to go to the channeling injunétion. The general negligence claim against Fred's
is not a claim intended to go to the channeling injunction. Additionally, this claim involves the
conduct of Fred's, so it is not "based upon, arising out of, or in any way involving the product."
The general negligence claim only considers the conduct of Fred's.

Finally, Fred's argues that the Vendor Agreement between Blitz USA and Fred's
contemplates indemnification for any claim related to the "the sale" of the product. However, the
Bankruptcy Order is clear that only claims covered by a Participating Insurer policy would get
the protection of the channeling injunction. Since the claim for general negligence against Fred's
is outside of scope of the channeling injunction as set forth in the Bankruptcy Order, the Vendor
Agreement does not give Fred's the protection of the channeling injunction. Therefore, the
Motion for Reconsideration is respectfully denied. The case shall proceed against Fred’s as

stated in the Amended Complaint.

AND IT IS SO ORDERED. /
Dated: m Z@ 201S —""ﬁé\

Walterboro, South Carolina Perry M. Buckner  \_J
Circuit Court Judge
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Reconsideration of the Court’s November 18, 2014 Order denying Fred’s Motié‘n t‘{)’ Eﬁioi@r
Stay Proceedings. The Court heard the Motion on June 15, 2015. Present for I‘Defendant was
Matthew C. LaFave. Present for Plaintiff Melinda Cook was Mark D. Ball. E. Dale Lang
appeared for Defendant Tiger Express Varnville but did not argue. After hearing and
considering the parties” arguments, the Court denies Fred’s Motion.

At ghe hearing, Fred’s argued the Court should reconsider its ruling mainly because
Cook’s general negligence claim against Fred's is really a derivative claim from a product’s
liability action. In addition, Fred's argued that it was a "vendor" entitled to the protection
envisioned by the channeling injunction. Finally, Fred's argued that the general negligence claim
related to the product, so it should not be allowed to go forward, pursuant to Article IV of
Findings of Fact. Conclusions of Law and Order Confirming Debtors ' and Official Committee of

Unsecured Creditors ' First Amended Joint Plan of Liquidation (“Bankruptcy Order”).
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The Plaintiff amended its complaint to include a general negligence claim instead of a
products liability claim. At the hearing, Fred’s argued that the general negligence claim asserted
in the Amended Complaint is a derivative claim of a product’s liability action. The allegation
made in the Amended Complaint is that Fred's continued to knowingly sell gas cans, even
though Fred's allegedly knew the product was dangerous. Fred's argues that if the general
negligence claim is a derivative claim of a product liability claim, then the general negligence
claim is subject to the channeling injunction.

However, general negligence and product liability negligence have different elements of
proof, so the general negligence claim is not derivative of a products liability claim. “Generally,

the elements of negligence are (1) duty, (2) breach, (3) proximate cause, and (4) injury.” Cody P.

v. Bank of Am., N.A., 395 S.C. 611, 620, 720 S.E.2d 473, 478 (Ct. App. 2011). In contrast, the
elements of a product liability negligence claim are

(1) [the plaintiff] was injured by the product; (2) the injury occurred because the
product was in a defective condition, unreasonably dangerous to the user; and (3)
that the product at the time of the accident was in essentially the same condition
as when it left the hands of the defendant[, and] . . . [4] the defendant (seller or
manufacturer) failed to exercise due care in some respect.

Bragg v. Hi-Ranger, Inc., 319 S.C. 531, 539, 462 S.E.2d 321, 326 (Ct. App. 1995). These are

distinct causes of action with different elements of proof. Therefore, the Plaintiff's claim that
Fred's was negligent in continuing to sell a product it knew to be dangerous is not a “derivative”
product liability claim but a general negligence claim based on Fred’s conduct. Fred's argues
that without the product defect, the claim would not exist. However, the claim is based on Fred's
conduct in selling the product, in which Fred's alleged negligence is the focus.

In support of its argument, Fred's cites the definition of a "Blitz Personal Injury Claim,"

which "shall include asserted claims whether known or unknown, based upon, arising out of, or
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in any way involving the products." Article IV, Bankruptcy Order. Further, Fred’s argues that
because it satisfied the definition of a ‘vendor’, it should be included in the channeling
injunction.

Rather, as this Court held previously, “the bankruptcy court intended for the injunction
and release to apply to a third party vendor such as Fred’s only as to claims covered by a
Participating Insurer policy.” (Order p. 5). The relevant question is not whether Fred’s is a
“vendor™ but whether the Plaintiff's general negligence claim against Fred’s falls within the
claims intended to go to the channeling injunction. The general negligence claim against Fred's
is not a claim intended to go to the channeling injunction. Additionally, this claim involves the
conduct of Fred's, so it is not "based upon, arising out of, or in any way involving the product."
The general negligence claim only considers the conduct of Fred's.

Finally, Fred's argues that the Vendor Agreement between Blitz USA and Fred's
contemplates indemnification for any claim related to the "the sale” of the product. However, the
Bankruptcy Order is clear that only claims covered by a Participating Insurer policy would get
the protection of the channeling injunction. Since the claim for general negligence against Fred's
is outside of scope of the channeling injunction as set forth in the Bankruptcy Order, the Vendor
Agreement does not give Fred's the protection of the channeling injunction. Therefore, the
Motion for Reconsideration is respectfully denied. The case shall proceed against Fred’s as

stated in the Amended Complaint.

AND IT IS SO ORDERED.
Dated: j:a(, —;% 2ol S ~C A
Walterboro, South Carolina Perry M. @ner
Circuit Court Judge
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
)
COUNTY OF HAMPTON e —— CIVIL-ACTION NO.: 2013-CP-25-
)
MELINDA COOK, )
)
Plaintiff, )
) COMPLAINT
V. ) (Jury Trial Requested) .
BLITZ U.S.A, INC., FRED'S INC., TIGER ) e
EXPRESS VARNVILLE, LLC & JAMES ) ‘\ <
NIX, ) "
Defendants. )

The Plaintiff alleges:

1. That Melinda Cook is a resident of the State of South Caro\iné and the
parent of Jacob N, .; a minor; that this action is brought to recover medical expenses
incurred on behalf of Jacob . N,

2. The Defendant Blitz U.S.A., Inc. is a foreign corporation and is engaged in
the business of manufacturing and distributing containers for distribution of gas and other
liquids. Blitz U.S.A., ~lnc. distributes its containers in South Carolina thrdugh distributors;
that Blitz U.S.A., Inc. placed the container which is the subject of this action into the stream
of commerce through its distribution network with the intent that its container would be sold
and used in South Carolina; on November 5, 2010, the subject container exploded causing
injury. (

3. The Defendant Fred's Inc. is a corporation organized and existing under the
laws of a State other than South Carolina but is licensed and doing business in Hampton
County the site of the events complained of here in;

4, The Defendant Tiger Express Vamnville, LLC, is a corporation organized and
existing under the laws of the State of South Carolina, with its primary place of business

located in Hampton, South Carolina.

(%



5. The Defendant James Nix was at the time of the incident a citizen and
_residents of Hampton County South Carolina.

6. On or about November 5, 2010, the Defendant, James Nix was pouring
kerosene on a pizza box where a fire had previously been bumnt in the yard. While pouring
kerosene out of a five (5) gallon Blitz container, it exploded spraying fuel all over the yard
and onto Jacob N, At the time of the incident, Jacob had been standing ten (10) or
fifteen (15) feet behind James Nix;

7. As a direct and proximate result of the accident, Jacob . N. . suffered
serious and severe injuries and the Plaintiffs have incurred medical expenses as a
result of the injuries sustained by her minor son.

8. The injuries and damages to Jacob . N, were due to and proximately
caused by the negligent, grossly negligent and reckless conduct of the De.fendants in
the following particulars:

FOR A FIRST CAUSE OF ACTION AS TO BLITZ U.S.A., INC.
(Negligence — Product Defect)

9. Each and every allegation contained in this Complaint, which is not
inconsistent with this cause of action, is hereby incorporated by reference as if repeated

verbhatim herein.

a. In designing and manufacturing the subject container in
such a manner that it was unstable and subject to flash
back or explosion under reasonably foreseeable
conditions;

b. In failing to warn of the subject container’s propensity to
explode;

c. In failing to ensure that the subject container was
manufactured properly and in compliance with industry
standards.

SCCA 401 (5/02)
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FOR A SECOND CAUSE OF ACTION AS TO BLITZ U.S.A., INC.
(Strict Liability)

10.  Each and every allegation» contained in this Complaint which is not

inconsistent with this cause of action is hereby incorporated by reference as if repeated

verbatim herein.

a. The subject container was defective and unreasonably
dangerous in the condition in which they were sold by
Blitz, U.S.A., Inc., and

b. Blitz, U.S.A., Inc. is strictly liable for all damages caused
by the defective condition of the subject container.

FOR A THIRD CAUSE OF ACTION AS TO BLITZ U.S.A., INC.
(Breach of Warranty)

11. Each and every allegation contained in this Complaint which is not

inconsistent with this cause of action is hereby incorporated by reference as if repeated

verbatim herein.

a. Blitz, U.S.A, Inc. breached express and implied
warranties in the sale of the subject container in the
defective condition herein described.

FOR A FIRST CAUSE OF ACTION AS TO FRED’S INC.
(Negligence)

12.  Each and every allegation contained in this Complaint which is not
inconsistent with this cause of action is hereby incorporated by reference as if repeated
verbatim herein.

13.  The injuries and damages were caused by a defective nature of the Blitz
container which allows the container to be subject to flash back fires, danger of
explosions and/or failing to warn the intended users of the dangers of the containers
with volatile substances;

14, The Defendant, Fred's Inc. was negligent in the following particulars:

SCCA 401 (5/02)



a. In failing to properly evaluate the fuel container prior to selling it to
the public:

b. In failing to warn users of the container of the risk of serious injury
from use of the container:

15.  That by reason and in consequence of the Defendant's actions or
inactions, the Plaintiff suffered significant and permanent injuries fo various parts of his
body; that such injuries were of such a nature as to require him to expend monies for
doctor's care and other medical necessities; the Plaintiff has suffered and will continue
to suffer great pain, humiliation, and mental anguish.

FOR A SECOND CAUSE OF ACTION AS TO FRED’S INC.
(Strict Liability)

16.  Each and every allegation contained in this Complaint which is not

Inconsistent with this cause of action is hereby incorporated by reference as if repeated

verbatim herein.

17. The container was defective when it left Defendant’s control in that it was
not reasonably safe for the reaéonably foreseeable uses since the container exploded
and caused the Plaintiff to be severely injured while it was being using in its intended
manner.

18.  The Defendants placed this defective and unreasonably dangerous
container into the stream of commerce, expecting it to reach users and consumers
without substantial change in condition; that the container reached Jamie Nix's hand in
substantially the s:ame condition as when sold by Defendant.

19. The injuries and damages suffered by Plaintiff were directly and

proximately caused by the defective and unreasonably dangerous condition of the

container sold by the Defendants.
SCCA 401 (5/02)
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FOR A THIRD CAUSE OF ACTION AS TO FRED’S INC.
(Breach of Warranty)

20.  Each and every allegation contained iAn this Complaint which is not
Inconsistent with this cause of action is hereby incorporated by reference as if repeated
verbatim herein.

21. At one or more times, Defendant either expressly or by implication,
represented and warranted that the container was safe for use, fit for the purpose
intended, and of merchantable quality.

22. By virtue of Defendant sale of the container for use by an uiﬁmate
consumer, Defendant warranted to Plaintiff that the container was merchantable and fit
for the purpose intended.

23.  These express and implied warranties became part of the basis of the

bargain and were relied upon.

24.  The express representations that the container was safe, of merchantable
quality, and fit for the purpose intended were false.

25, In truth, container was not merchantable, nor fit for its intended purpose.

26.  As a direct and proximate result of the Defendant breach of its express
and implied warranties of merchantability and fitness for intended use, Plaintiff suffered

injuries and damages as set out above.

FOR A FIRST CAUSE OF ACTION AS TO TIGER EXPRESS VARNVILLE, LLC.
(Negligence) ‘

27.  Eachand every allegation contained in this Complaint which is not

inconsistent with this cause of action is hereby incorporated by reference as if repeated

verbatim herein.

SCCA 401 (5/02)
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28.  The injuries and damages were .caused by a defective nature of the Blitz
container which allows the container to be subject to flash back fires, danger of
explosions and/or failing to warn the intended users of the dangers of the containers
with volatile substances and; selling kerosene that contained volatile pefroleum
distillates and additives that increased the flash point, thus causing the kerosene to
flash back into a defective container;

29. The Defendant, Tiger Express Varnvile, LLC. was negligent in the
following particulars:

a. Infailing to properly evaluate the fuel it was selling under the label
of kerosene to selling it to the public;

b. Infailing to warn users of the volatility of the fuel being marketed as
kerosene and the risk of serious injury to user of the fuel;

30. Thé‘t by reason and in consequencé of the Defendant's actions or
inactions, the Plaintiff suffered significant'and permanent injuries to various parts of his
body; that such injuries were of such a nature as to require him to expend monies for
doctor's care and other medical necessities; the Plaintiff has suffered and will continue

to suffer great pain, humiliation, and mental anguish.

FOR A SECOND CAUSE OF ACTION AS TO TIGER EXPRESS VARNVILLE, LLC.
(Strict Liability)

31.  Each and every allegation contained in this Complaint which is not
Inconsistent with this cause of action is hereby incorporated by reference as if repeated
verbatim herein.

32.  The fuel was defective when it left Defendant's control in that it was not
SCCA 401 (5/02) 6
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reasonably safe for the reasonably foreseeable uses since the fuel flashed and caused
the storage container exploded thus causing.the.Plaintiff.to be severely injured while it
was being using in its intended manner.

33.  The Defendants placed this defective and unreasonably dangerous fuel
into the stream of commerce, expecting it to reach users and consumers without
substantial change in condition; that the fuel reached Jamie Nix's hand in substantially
the same condition as when sold by Defendant.

34. The injuries and damages suffered by Plaintiff were directly and
proximately caused by the defective and unreasonably dangerous condition of the fuel
sold by the Defendants.

FOR A THIRD CAUSE OF ACTION AS TO TIGER EXPRESS VARNVILLE, LLC.
(Breach of Warranty)

35.  Each and every allegation contained in this Complaint which is not
inconsistent with this cause of action is hereby incorporated by reference as if repeated
verbatim herein.

36. At one or more times, Defendant either expressly or by implication,
represented and warranted that the fuel was safe for use, fit for the purpose intended,
and of merchantable quality.

37. By virtue of Defendant sale of the fuel for use by an .ultimate consumer,
Defendant warranted to Plaintiff that the fuel was merchaﬁtable and fit for the purpose
intended. |

38. These express and implied warranties became part of the basis of the
bargain and were relied upon.

" 39. The express representations that the. fuel was safe, of merchantable

SCCA 401 (5/02)
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quality, and fit for the purpose intended were false.

40. . Intruth, fuel was not merchantable, nor fit for its intended purpose,

41.  As a direct and proximate result of the Defendant breach of its express
and implied warranties of merchéntability and fitness for intended use, Plaintiff suffered
injuries and damages as set out above.

AS TO JAMIE NIX
(Negligence)

42.  Eachand every allegation contained in this Complaint which is not
inconsistent with this cause of action is hereby incorporated by reference as if repeated

verbatim herein.

a. Infailing to keep the Plaintiff and others at a safe distance prior to
reigniting the fire; and

b. Infailing to use the degrée of care expected by another under the
same or similar circumstances;

43.  That as a result of the described acts and omissions of the Defendants,
Plaintiff has endured and continues to suffer severe pain, suffering, emotional distress
and mental anguish. In addition, the Plaintiff has incurred expenses such as medical
bills and other costs associated with treatment.

44,  That as a result of the described acts and omissions of the Defendants,
Plaintiff has sustained severe injuries to his entire body.

45.  The Plaintiff is informed and believes that he is entitled to judgment
against the Defendants, jc;intly and severally, for both actual and punitive damages, all
of which were directly and proximately caused by the Defendants’ acts and/or omissions
as more fully set forth above, in an amount as may be set and determined by the trier of

fact in this matter.

SCCA 401 (5/02)
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46. In order to investigate this claim, the Plaintiff will need access to certain
but not limited to: design specifications with change histories; design evaluations;
compounding formulae and molding techniques. Some or all of this information may fall
subject to a claim of trade secret. Without access to this information, the Plaintiff will be
substantially prejudiced in his investigation and proof of defect herein. Plaintiff believes
that access to this information will likely lead to admissible evidence at the trial of this
case.

WHEREFORE, Plaintiff prays for judgment against the Defendants for actual
damages, together with punitive damages in an appropriate amount, for the costs and
disbursements of this action, and for such other and further relief as the Court may

deem just and proper.

PETERS, MURDAUGH, PARKER, ELTZROTH
& DETRICK, P.A.

BY: \ e
k D Ball
P.0. Box 457
Hampton, SC 29924
(803) 943-2111
ATTORNEYS FOR PLAINTIFF
'f/.
November #y , 2013
SCCA 401 (5/02) 9
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF HAMPTON CIVIL ACTION NO.: 2013-CP-25-

ALICE B. HAZEL AS GAL FOR JACOB
N,
Plaintiff,
COMPLAINT

V. (Jury Trial Requested)

BLITZ U.S.A,, INC,, FRED'S INC., TIGER
EXPRESS VARNVILLE, LLC, & JAMES
NIX

Nt Nt sl s ! e e e el e e e e

Defendant.

The Plaintiff alleges:

1. This matter is brought under the statutory and common law of"'t\he; State of
South Carolina. |

2. The Plaintiff is a citizen and resident of Hampton County, South Carolina for
the benefit of Jacob N, , a minor and resident of Hampton County.

3. The Defendant Blitz U.S.A., Inc. is a foreign corporation and is engaged in
the business of manufacturing and distributing containers for distribution of gas and other
liquids. Blitz U.S.A,, Inc. distributes its containers in South Carolina through distributors;
that Blitz U.S.A., Inc. placed the container which is the subject of this action into the stream
of commerce through its distribution network with the intent that its container would be sold
and used in South Carolina; on November 5, 2010, the subject container exploded causing
injury.

4, The Defendant Fred's Inc. is a corporation organized and existing under the
laws of a State other than South Carolina but is licensed and doing business in Hampton
County the site of the events complained of here in;

5. The Defendant Tiger Express Varnville, LLC, is a corporation organized and
existing under the laws of the State of South Carolina, with its primary place of business

located in Hampton, South Carolina.

Qs
?;
e EONAO OO EOEEAA A AAAAMAA A A MRS AR MMM A | S e




\
N

oo

ORIV,

)

NI

O v e v

Ll wwivie o

6. The Defendant James Nix was at the time of the incident a citizen and
residents of Hampton County South Carolina.

7. On or abgut November 5, 2010, the Defendant, James Nix was pouring
kerosene on a pizza box where a fire had previously been bumnt in the yard. While pouring
kerosene out of a five (5) gallon Blitz container, it exploded spraying fuel all over the yard
and onto Jacob N, At the time of the incident, Jacob had been staﬁding ten (10) or
fitteen (15) feet behind James Nix;

8. The kerosene contained in the Blitz container was purchased from the Tiger
Express located in Varnville, South Carolina. The five (5) gallon Blitz container was
purchased at the Fred’s store located in Varnville, South Carolina.

9. , At the time of the explosion, the Blitz container had never been used to store
anything but kerosene in it and all the kerosene was purchased from the Tiger Express. It
is believed that the kerosene purchase from the Tiger Express contained other volatile
combustibles which raised the flash point of the fuel. As Jamie Nix poured the kerosene
on to the pizza box, a flash ignition occurred which allowed flame to enter through the
unguarded pour spout of the Blitz container thus causing it to explode and sending fuel
spraying onto Jacob N, and others.

10. As a result of the ensuing fire, the Plaintiff suffered severe and permanent
burn injuries over a majority of his body; that the injuries complained of were due to and
caused by the following:

FOR A FIRST CAUSE OF ACTION AS TO BLITZ U.S.A., INC.
(Negligence — Product Defect)

11.  Each and every allegation contained in this Complaint, which is not

inconsistent with this cause of action, is hereby incorporated by reference as if repeated

verbatim herein.
SCCA 401 (5/02)



a. In designing and manufacturing the subject container in
such a manner that it was unstable and subject to flash

back or explosion under reasonably foreseeable
conditions;

b. In failing to wamn of the subject container’s propensity to
explode;

c. In failing to ensure that the subject container was
manufactured properly and in compliance with industry
standards. ’

FOR A SECOND CAUSE OF ACTION AS TO BLITZ U.S.A., INC.
(Strict Liability)

12. Each and every allegation contained in this Complaint which is not
Inconsistent with this cause of action is hereby incorporated by reference as if repeated

verbatim herein.

a. The subject container was defective and unreasonably
dangerous in the condition in which they were sold by
Blitz, U.S.A., Inc., and

b. Blitz, U.S.A., Inc. is strictly liable for all damages caused
by the defective condition of the subject container.

FOR A THIRD CAUSE OF ACTION AS TO BLITZ U.S.A., INC.
(Breach of Warranty)

13.  Each and every allegation contained in this Complaint which is not
inconsistent with this cause of action is hereby incorporated by reference as if repeated
verbatim herein.

a. Blitz, US.A., Inc. breached express and implied
warranties in the sale of the subject container in the

defective condition herein described.

FOR A FIRST CAUSE OF ACTION AS TO FRED’S INC.
(Negligence)

14.  Each and every allegation contained in this Complaint which is not

inconsistent with this cause of action is hereby incorporated by reference as if repeated
SCCA 401 (5/02) 3
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verbatim herein.

16.  The injuries and damages were caused by a defective nature of the Blitz
container which allows the container to be subject to flash back fires, danger of
explosions and/or failing to warn the intended users of the dangers of the containers
with volatile substances;

16.  The Defendant, Fred's Inc. was negligent in the following particulars:

a. In failing to properly evaluate the fuel container prior to selling it to
the public;

b. In failing to warn users of the container of the risk of serious injury
from use of the container;

17. That by reason and in consequence of the Defendant's actions or
inactions, the Plaintiff suffered significant and permanent in}uries to various parts of his
body; that such injuries were of such a nature as to require him to expend monies for
doctor's care and other medical necessities; the Plaintiff has suffered and will continue
to suffer great pain, humiliation, and mental anguish.

FOR A SECOND CAUSE OF ACTION AS TO FRED’S INC.
(Strict Liability)

18. Each anq every allegation contained in this Complaint which is not
Inconsistent with this cause of action is hereby incorporated by reference as if repeated
verbatim herein.

19.  The container was defective when it left Defendant’s control in that it was
not reasonably safe for the reasonably foreseeable uses since the container exploded
and caused the Plaintiff to be severely injured while it was being using in its intended
manner,

SCCA 401 (5/02)



20. The Defendants placed this defective and unreasonably dangerous

container into the stream of commerce, expecting it to reach users and consumers

without substantial change in condition: that the container reached Jamie Nix’s hand in
substantially the same condition as when sold by Defendant.

21. The injuries and damages suffered by Plaintiff were directly and
proximately caused by the defective and unreasonably dangerous condition of the

container sold by the Defendants.

FOR A THIRD CAUSE OF ACTION AS TO FRED'S INC.
(Breach of Warranty)

22.  Each and every allegation contained in this Complaint which is not
Inconsistent with this cause of action is hereby incorporated by reference as if repeated
verbatim herein.

23. At one or more times, Defendant either expressly or by implication,
represented and warranted that the container was safe for use, fit for the purpose
intended, and of merchantable quality.

24. By virtue of Defendant sale of the container for use by an ultimate
consumer, Defendant warranted to Plaintiff that the container was merchantable and fit
for the purpose intended.

25.  These express and implied warranties became part of the basis of the
bargain and were relied upon.

26.  The express representations that the container was safe, of merchantable
quality, and fit for the purpose intended were false.

27.  Intruth, container was not merchantable, nor fit for its intended purpose.

28, As a direct and proximate result of the Defendant breach of its express

and implied warranties of merchantability and fitness for intended use, Plaintiff suffered
SCCA 401 (5/02) 5
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injuries and damages as set out above.

FOR A FIRST CAUSE OF ACTION AS TO TIGER EXPRESS VARNVILLE, LLC.
{Negligence)

29. Each and every allegation contained in this Complaint which is not
inconsistent with this cause of action is hereby incorporated by reference as if repeated
verbatim herein.

30.  The injuries and damages were caused by a defective nature of the Blitz
container which allows the container to be subject to flash back fires, danger of
explosions and/or failing to warn the intended users of the dangers of the containers
with volatile substances and; selling kerosene that contained volatile petroleum
distillates and additives that increased the flash point, thus causing the kerosene to
flash back into a defective container;

31. The Defendant, Tiger Express Varnville, LLC. was negligent in the
following particulars:

a. Infailing to properly evaluate the fuel it was selling under the label
of kerosene to selling it to the public;

b. In failing to warn users of the volatility of the fuel being marketed as
kerosene and the risk of serious injury to user of the fuel;

32. That by reason and in consequence of the Defendant's actions or
inactions, the Plaintiff suffered significant and permanent injuries to various parts of his
body; that such injuries were of such a nature as to require him io expend monies for
doctor's care and other medical necessities; the Plaintiff has suffered and will continue

to suffer great pain, humiliation, and mental anguish.

SCCA 401 (5/02)



FOR A SECOND CAUSE OF ACTION AS TO TIGER EXPRESS VARNVILLE, LLC.
(Strict Liability)

33.  Each and every allegation contained in this Complaint which is not
Inconsistent with this cause of action is hereby incorporated by reference as if repeated
verbatim herein.

34.  The fuel was defective when it left Defendant's control in that it was not
reasonably safe for the reasonably foreseeable uses since the fuel flashed and caused
the storage container exploded thus causing the Plaintiff to be severely injured while it
was being using in its intended manner.

35.  The Defendants placed this defective and unreasonably dangerous fuel
into the stream of commerce, expecting it to reach users and consumers without
substantial change in condition; that the fuel reached Jamie Nix's hand in substantially

the same condition as when sold by Defendant.

36. The injuries and damages suffered by Plaintiff were directly and
proximately caused by the defectiQe and unreasonably dangerous condition of the fuel

sold by the Defendants.

FOR A THIRD CAUSE OF ACTION AS TO TIGER EXPRESS VARNVILLE, L1LC.
(Breach of Warranty)

37.  Each and every allegation contained in this Complaint which is not
inconsistent with this cause of action is hereby incorporated by reference as if repeated

verbatim herein.

38. At one 6r more times, Defendant either expressly or by implication

represented and warranted that the fuel was safe for use, fit for the purpose intended,

and of merchantable quality.

39. By virtue of Defendant sale of the fuel for use by an ultimate consumer,
SCCA 401 (5/02) 7
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Defendant warranted to Plaintiff that the fuel was merchantable and fit for the purpose

intended.

40.  These express and implied warranties became part of the basis of the
bargain and were relied upon.

41.  The express representations that the fuel was safe, of merchantable
quality, and fit for the purpose intended were false.

42. In trdth, fuel was not merchantable, nor fit for its intended purpose.

43.  As a direct and proximate result of the Defendant breach of its express
and implied warranties of merchantability and fitness for intended use, Plaintiff suffered
injuries and damages as set out above.

AS TO JAMIE NIX
(Negligence)

44,  Each and every allegation contained in this Complaint which is not
inconsistent with this cause of action is hereby incorporated by reference as if repeated

verbatim herein.

a. In failing to keep the Plaintiff and others at a safe distance prior to
reigniting the fire; and

b. In failing to use the degree of care expected by another under the
same or similar circumstances;

45, That as a result of the described acts and omissions of the Defendants,
Plaintiff has endured and continues to suffer severe pain, suffering, emotional distress
and mental anguish. In addition, the Plaintiff has incurred expenses such as medical
bills and other costs associated with treatment.

46. That as a result of the described acts and omissions of the Defendants,

Plaintiff has sustained severe injuries to his entire bodly.

SCCA 401 (5/02)
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47.  The Plaintiff is informed and believes that he is entitled to judgment
against the Defendants, jointly and severally, for both actual and punitive damages, all
of which were directly and proximately caused by the Defendants’ acts and/or omissions
as more fully set forth above, in an amount as may be set and determined by the trier of
fact in this matter.

48.  In order to investigate this claim, the Plaintiff will need access to certain
information concerning the design and manufacture of the fuel and container including
but not limited to: design specifications with change histories; design evaluations:
compounding formulae and molding techniques. Some or all of this information may fall
subject to a claim of trade secret. Without access to this information, the Plaintiff will be
substantially prejudiced in his investigation and proof of defect herein. Plaintiff believes
that access to this information will likely lead to admissible evidence at the trial of this
case.

WHEREFORE, Plaintiff prays for judgment against the Defendants for actual
damages, together with punitive damages in an appropriate amount, for the costs and

disbursements of this action, and for such other and further relief as the Court may

deem just and proper.

il

(Signature Block On Following Page)

SCCA 401 (5/02) 9
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STATE OF SOUTH CAROLINA

COUNTY OF HAMPTON
MELINDA COOK,
Plaintiff,

VS.

BLITZ U.S.A, INC., FRED’S INC., TIGER

EXPRESS VARNVILLE, LLC, & JAMES
NIX,

Defendants.

\vavvvvvvvvvvvvv

“Hem—
Defendant, Fred’s Stores of Tennessee, Inc., [“Defendant’] incorrectly i en}j@d as
b (34

IN THE COURT OF COMMON PLEAS
THE THIRTEENTH JUDICIAL CIRCUIT
CIVIL ACTION NO.: 2013-CP-25-352

DEFENDANT FRED’S STORES OF
TENNESSEE, INC’S, ANSWER TO
PLAINTIFF’S COMPLAINT AND
CROSS-CLAIMS AS TO BLITZ
U.S.A,, INC. AND TIGER EXPRESS
VARNVILLE, LLCrD

- M
= .. =
(Jury Trial Request%d) o I
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Fred’s Inc. in Plaintiff’s Complaint, by and through his undersigned counsel, he ret;y respox% to

the Complaint as follows:

FOR A FIRST DEFENSE

1. This Defendant admits the allegations contained in Paragraph One (1) upon information and

belief.

2. This Defendant admits, the allegations contained in Paragraph Two (2) upon information and

belief; with the exception that this Defendant expressly denies the alleged subject container

exploded causing injury and strict proof is demanded thereof.

3. This Defendant admits the allegations contained in Paragraph Three (3) upon information

and belief.

4. This Defendant admits the allegations contained in Paragraph Four (4) upon information and

belief.

FA
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5. This Defendant admits the allegations contained in Paragraph Five (5) upon information and

belief.

6. This Defendant expressly denies the allegations contained in Paragraph Six (6) and strict

proof is demanded thereof.

7. This Defendant expressly denies the allegations contained in Paragraph Seven (7) and strict

proof is demanded thereof.

8. This Deferidant expressly denies the allegations contained in Paragraph Eight (8) and strict
proof is demanded thereof.
9. Paragraph Nine (9) merely restates and incorporates previous allegations and to that extent
this Defendant restates and reiterates admissions and denials accordingly.
10. This Defendant expressly denies subsections a, b, and ¢, contained below Paragraph Nine (9)
and strict proof is demanded thereof.
11. Paragraph Ten (10) merely restates and incorporates previous allegations and to that extent
this Defendant restates and reiterates admissions and denials accordingly.
12. This Defendant expressly denies subsections a and b contained below Paragraph Ten (10)
and strict proof is demanded thereof.
13. Paragraph Eleven (11) merely restates and incorporates previous allegations and to thaf
extent this Defendant restates and reiterates admissions and denials accbrdingly.
14. This Defendant expressly denies subsection a contained below Paragraph Eleven (11) gnd
strict proof is demanded thereof.
15. Paragraph Twelve (12) merely restates and incorporates previous allegations and to that

extent this Defendant restates and reiterates admissions and denials accordingly.



16. This Defendant expressly denies the allegations contained in Paragraph Thirteen (13) and

strict proof is demanded thereof.
17. This Defendant expressly denies the allegations contained in Paragraph Fourteen (1 4)
including subsections a and b and strict proof is demanded thereof.
18. This Defendant expressly denies the allegations contained in Paragraph Fifteen (15) and strict
proof is demanded thereof.
19. Paragraph Sixteen (16) merely restates and incorporates previous allegations and to that
extent this Defendant restates and reiterates admissions and denials accordingly.
20. This Defendant expressly denies the allegations contained in Paragraph Seventeen (17) and
strict proof is demanded thereof.
21. This Defendant expressly denies the allegations contained in Paragraph Eighteen (18) and
strict proof is demanded thereof.

22. This Defendant expressly denies the allegations contained in Paragraph Nineteen (19) and

strict proof is demanded thereof.

23. Paragraph Twenty (20) merely restates and incorporates previous allegations and to that
extent this Defendant restates and reiterates admissions and denials accordingly.

24. This Defendant expressly denies the allegations contained in Paragraph Twenty-one (21) and
strict proof is demanded thereof.

25. This Defendant expressly denies the allegations contained in Paragraph Twenty-two (22) and
strict proof is demanded thereof.

26. This Defendant expressly denies the allegations contained in Paragraph Twenty-three (23)

and strict proof is demanded thereof.
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27. This Defendant expressly denies the allegations contained in Paragraph Twenty-four (24) and

strict proof is demanded thereof.
28. This Defendant expressly denies the allegations contained in Paragraph Twenty-five (25) and
strict proof is demanded thereof.

29. This Defendant expressly denies the allegations contained in Paragraph Twenty-six (26) and
strict proof is demanded thereof.

30. Paragraph Twenty-seven (27) merely restates and incorporates previous allegations and to
that extent this Defendant restates and reiterates admissions and denials accordingly.

31. This Defendant is without sufficient information or belief to admit the allegations contained
in Paragraph Twenty-eight (28) thus said allegations are expressly denied and strict proof is
demanded thereof.

32. This Defendant is without sufficient information or belief to admit the allegations contained
in Paragraph Twenty-nine (29) including subsections a and b thus said allegations are
expressly denied and strict proof is demanded thereof.

33. This Defendant is without sufficient information or belief to admit the allegations contained
in Paragraph Thirty (30) thus said allegations are expressly denied and strict proof is
demanded thereof.

34. Paragraph Thirty-one (31) merely restates and incorporates previous allegations and to that
extent this Defendant restates and reiterates admissions and denials accordingly.

35. This Defendant is without sufficient information or belief to admit the allegations contained
in Paragraph Thirty-two (32) thus said allegations are expressly denied and strict proof is

demanded thereof.




36. This Defendant is without sufficient information or belief to admit the allegations contained
in Paragraph Thirty-three (33) thus said allegations are expressly denied and strict proofis
demanded thereof.

37. This Defendant is without sufficient information or belief to admit the allegations contained
in Paragraph Thirty-four (34) thus said allegations are expressly denied and strict proofis
demanded thereof.

38. Paragraph Thirty-five (35) merely restates and incorporates previous allegations and to that
extent this Defendant restates and reiterates admissions and denials accordingly.

39. This Defendant is without sufficient information or belief to admit the allegations contained
in Paragraph Thirty-six (36) thus said allegations are expressly denied and strict proof is
demanded thereof.

40. This Defendant is without sufficient information or belief to admit the allegations contained
in Paragraph Thirty-seven (37) thus said allegations are expressly denied and strict proof is
demanded thereof.

41. This Defendant is without sufficient information or belief to admit the allegations contained
in Paragraph Thirty-eight (38) thus said allegations are expressly denied and strict proofis
demanded thereof.

42. This Defendant is without sufficient information or belief to admit the allegations contained
in Paragraph Thirty-nine (39) thus said allegations are expressly denied and strict proof is

demanded thereof.

43. This Defendant is without sufficient information or belief to admit the allegations contained

in Paragraph Forty (40) thus said allegations are expressly denied and strict proof is

demanded thereof.
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44. This Defendant is without sufficient information or belief to admit the allegations contained
in Paragraph Forty-one (41) thus said allegations are expressly denied and strict proof is
demanded thereof.

45. Paragraph Forty-two (42) merely restates and incorporates previous allegations and to that
extent this Defendant restates and reiterates admissions and denials accordingly.

46. This Defendant is without sufficient information or belief to admit the allegations contained
in subsections a and b below Paragraph Forty-two (42) thus said allegations are expressly
denied and strict proof is demanded thereof.

47. This Defendant is without sufficient information or belief to admit the allegations contained
in Paragraph Forty-three (43) thus said allegations are expressly denied and strict proof is
demanded thereof.

48. This Defendant is without sufficient information or belief to admit the allegations contained
in Paragraph Forty-four (44) thus said allegations are expressly denied and strict proof is
demanded thereof.’

49. This Defendant is without sufficient information or belief to admit the allegations contained
in Paragraph Forty-five (45) thus said allegations are expressly denied and strict proof is
demanded thereof.

50. Paragraph Forty-six (46) contains no allegations but rather is fashioned as a Request for
Production thus it is improper in Piaintiff s Complaint. To the extent that Paragraph Forty-
eight (48) can be interpreted as containing any allegations same are expressly denied by this

Defendant and strict proof is demanded thereof.



S1. As to the final unnumbered paragraph containing Plaintiff's prayer for judgment this

Defendant expressly denies Plaintiff is entitled to any judgment in this matter against this

Defendant.

FOR A SECOND DEFENSE
52. Paragraphs One through Fifty-three (53) are hereby incorporated herein as if repeated

verbatim.

53. Each and every allegation of the Plaintiff’s Complaint not specifically admitted is denied.

FOR A THIRD DEFENSE
54. Paragraphs One through Fifty-five (55) are hereby incorporated herein as if repeated
verbatim.
55. The Plaintiff’s Complaint fails to state facts sufficient to constitute a cause of action for
which relief may be granted against this Defendant and should, therefore, be dismissed. The
Defendant reserves his right to file motions pursuant to 12(b)(6) of the South Carolina Rules

of Civil Procedure.

FOR A FOURTH DEFENSE
(Comparative Negligence)

56. Paragraphs One through Fifty-seven (57) are hereby incorporated herein as if repeated
verbatim.

57. This Defendant alleges, and would show, that if the Plaintiff sustained any injuries or
damages as set forth in the Plaintiff’s Complaint, the same were due to the willful, wanton,

reckless, careless and negligent act and conduct of the Plaintiff, which combined with,
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concurred with, and exceeded any willful, wanton, reckless or negligent acts and conduct on

the part of this Defendant, which is specifically denied, to bring about the injuries and

damages, if any, as the proximate cause thereof, and without which the same would not have

occurred and bars any recovery by the Plaintiff.
58. That if the Defendant were equally negligent as the Plaintiff, or more negligent than the
Plaintiff, which is specifically denied, the amount of recovery of damages, if any, must be

reduced in proportion to the amount of Plaintiff’s negligence.

FOR A FIFTH DEFENSE
(Failure to Mitigate)

59. Paragraphs One through Sixty (60) are hereby incorporated herein as if repeated verbatim.
60. That the Plaintiff failed to take reasonable actions to adequately mitigate her damages, if any,

by not undertaking proper preventative or curative measures.

FOR A SIXTH DEFENSE
(Assumption of the Risk)

61. Paragraphs One through Sixty-two (62) are hereby incorporated herein as if repeated
verbatim.

62. This Defendant alleges, and would show, that the Plaintiff understood, appreciated, and
assumed the risks associated with the conduct and activities that brought about the alleged
injury thereby barring him from recovery. In the alternative this Defendant pleads

assumption of the risk as an element of comparative negligence.

3



FOR A SEVENTH DEFENSE
(Negligence of Others)

63. Paragraphs One through Sixty-four (64) are hereby incorporated herein as if repeated
verbatim.

64. This Defendant alleges, and would show, that if there was any negligence surrounding the
events of November 5, 2010 same was attributable to the sole and exclusive negligence of
other parties, either named or unnamed, for which this Defendant had no opportunity to

exercise control over thereby barring any recovery against this Defendant.

FOR AN EIGHTH DEFENSE
(Material Alteration)

65. Paragraphs One through Sixty-six (66) are hereby incorporated herein as if repeated
verbatim.

66. This Defendant alleges, and would show, that the gas can in question was materially altered
in its condition from its state when it was originally purchased thereby barring any recovery

against the Defendants.

FOR A NINTH DEFENSE
(Punitive Damages)

67. Paragraphs One through Sixty-eight (68) are hereby incorporated herein as if repeated
verbatim.

68. This Defendant would show the claim of Plaintiff for punitive damages cannot be had
because any award of punitive damages under South Carolina law without bifurcation of the
trial so that any punitive damage issues are tried only after and if liability on the merits of

this action has been found will violate this Defendant’s due process rights guaranteed by the
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United States Constitution and the South Carolina Constitution, and would violate the

common law and public policy of the State of South Carolina.

69. An award of punitive damages under South Carolina law without being subject to a
predetermined limit on the amount of punitive damages that a jury might impose would
violate this Defendant’s due process rights guaranteed by the United States Constitution and
the South Carolina Constitution, and would violate the common law of the State of South
Carolina.

70. This Defendant alleges the claim of Plaintiff for punitive damages cannot be had because an
award of punitive damages under South Carolina law by a jury that is not:

a. Provided with sufficient clear standards for determining the appropriateness of a punitive
damage award of the sixe of such award;

b. Provided with adequate ingtructions as to the limits of punitive damage awards as
determined by the principles underlying such an award;

¢. Instructed that awarding punitive damages on individually discriminatory characteristics
of the Defendant is improper;

d. Instructed to consider punitive damages under a standard for determining the amount that
is neither vague, arbitrary, nor capricious and that defines with reasonable clarity the
actions of the Defendant upon which an award of punitive damages may be based; and

e. Subjected to judicial review at both the trial and appellate court level under objective
standards for determining the appropriateness and reasonableness;

would violate this Defendant’s equal protection and due process rights as guaranteed by the '

Constitution of the United States and the South Carolina constitution and would also violgte

the laws of the State of South Carolina. /
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FOR A TENTH DEFENSE AND BY WAY OF CROSS-CLAIM
ASTO BLITZ U.S.A., INC.
(Contractual Indemnification)

71. Paragraphs One through Seventy-two (72) are hereby incorporated herein as if repeated

verbatim.

72. This Defendant alleges, and would show, that in accordance with a valid and enforceable
Vendor Hold Harmless and Indemnity Agreement they are entitled to protection, defense,
and indemnification by Blitz U.S.A, Inc.

73. This Defendant prays that this honorable Court order strict compliance by Blitz U.S.A., Inc.

with the valid and enforceable Vendor Hold Harmless and Indemnity Agreement.

FOR AN ELEVENTH DEFENSE AND BY WAY OF CROSS-CLAIM
AS TO TIGER EXPRESS VARNVILLE, LL.C
(Equitable Indemnification)
74. Paragraphs One through Seventy-Five (75) are hereby incorporated herein as if repeated
verbatim.
75. This Defendant alleges, and would show, that it is entitled to equitable indemnification
relative to Tiger Express Varnville, LLC by operation of law and as a matter of equity to the

extent that this honorable Court finds any negligence on the part of Tiger Express Varnville,

LLC relative to the alleged sale of defective kerosene.

FOR A TWELFTH DEFENSE
(Amendments)

76. Paragraphs One through Seventy-seven (77) are hereby incorporated herein as if repeated

verbatim.
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77. This Defendant hereby reserves the right to amend this Answer to assert additional defenses

pursuant to South Carolina Rules of Civil Procedure, Rule 15 as they become known

throughout the discovery process

WHEREFORE, having fully answered the Complaint, Defendant demands that:
a) the Plaintiff’s Complaint be dismissed;

b) for costs associated with this action;

c) for any further relief as this honorable Court deems just and proper.

RESPECTFULLY SUBMITTED,

Matthew C. LaFave=SC Bar No. 75365
Crowe LaFave, LLC

Post Office Box 1149

Columbia, South Carolina 29202

Phone: 803.553.8049
matt@crowelafave.com

ATTORNEY FOR DEFENDANT, FRED’S
STORES OF TENNESSEE, INC.

This 4th Day of February, 2014
Columbia, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

THE THIRTEENTH JUDICIAL CIRCUIT

COUNTY OF HAMPTON CIVIL ACTION NO.: 2013-CP-25-351

ALICE B. HAZEL AS GAL FOR JACOB
. Ni_

-2

DEFENDANT FRED’S STORES OF
TENNESSEE, INC’S, ANSWER TO
PLAINTIFF’S COMPLAINT AND
CROSS-CLAIMS AS TO BLITZ
U.S.A., INC. AND TIGER EXPRESS
VARNVILLE, LLC

Plaintiff,

Vs.

BLITZ U.S.A, INC., FRED’S INC., TIGER

EXPRESS VARNVILLE, LLC, & JAMES
NIX,

(Jury Trial Requested)
Defendants.
Defendant, Fred’s Stores of Tennessee, Inc., [“Defendant’] incorrectly identified as =3
fe2 — el ? ﬂ
. .. . . . < T e b
Fred’s Inc. in Plaintiff’s Complaint, by and through his undersigned counsel, heriby%nd@o .%-;
?ﬁ‘;—}% ] i
the Complaint as follows: \ 877 e £t
g%‘?’ -
ggh = O
=52 =

FOR A FIRST DEFENSE
1. This Defendant admits the allegations contained in Paragraph One (1) upon inform'ation and

belief.

2. This Defendant admits the allegations contained in Paragraph Two (2) upon information and
belief.

3. This Defendant admits, the allegations contained in Paragraph Three (3) upon information
and belief; with the exception that this Defendant expressly denies the alleged subject
container exploded causing injury and strict proof is demanded thereof.

4. This Defendant admits the allegations contained in Paragraph Four (4) upon information and

belief.
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5. This Defendant admits the allegations contained in Paragraph Five (5) upon information and

belief.

6. This Defendant admits the allegations contained in Paragraph Six (6) upon information and

belief.

7. This Defendant expressly denies the allegations contained in Paragraph Seven (7) and strict
proof is demanded thereof.

8. This Defendant expressly denies the allegations contained in Paragraph Eight (8) and strict

proof is demanded thereof,

9. This Defendant expressly denies the allegations contained in Paragraph Nine (9) and strict
proof is demande«?i thereof.

10. This Defendant expressly denies the allegations contained in Paragraph Ten (10) and strict
proof is demanded thereof.

11. Paragraph Eleven (11) merely restates and incorporates previous allegations and to that
extent this Defendant restates and reiterates admissions and denials.accordingly.

12. This Defendant expressly denies subsections a, b, and c, contained below Paragraph Eleven
(11) and strict proof is demanded thereof,

13. Paragraph Twelve (12) merely restates and incorporates previous allegations and to that
extent this Defendant restates and reiterates admissions and denials accordingly.

14. This Defendant expressly denies subsections a and b contained below Paragraph Twelve (12)
and strict proof is demanded thereof.

15. Paragraph Thirteen (13) merely restates and incorporates previous allegations and to that

extent this Defendant restates and reiterates admissions and denials accordingly.

}



16. This Defendant expressly denies subsection a contained below Paragraph Thirteen (13) and

strict proof is demanded thereof.
17. Paragraph Fourteen (14) merely restates and incorporates previous allegations and to that
extent this Defendant restates and reiterates admissions and denials accordingly.
18. This Defendant expressly denies the allegations contained in Paragraph Fifteen (15) and strict
proof is demanded tﬁereof.
19. This Defendant expressly denies the allegations contained in Paragraph Sixteen (16)
including subsections a and b and strict proof is demanded thereof.
20. This Defendant expressly denies the allegations contained in Paragraph Seventeen (17) and
strict proof is demanded thereof.
21. Paragraph Eighteen (18) merely restates and incorporates previous allegations and to that
extent this Defendant restates and reiterates admissions and denials accordingly.
22. This Defendant expressly denies the allegations contained in Paragraph Nineteen (19) and
strict proof is demanded thereof,
23. This Defendant expressly denies the allegations contained in Paragraph Twenty (20) and
strict proof is demanded thereof.
24. This Defendant expressly denies the allegations contained in Paragraph Twenty-one (21) and
strict proof is demanded thereof.
25. Paragraph Twenty-two (22) merely restates and incorporates previous allegations and to that
extent this Defendant restates and reiterates admissions and denials accordingly.
26. This Defendant expressly denies the allegations contained in Paragraph Twenty-three (23)

and strict proof is demanded thereof,

o

mﬁﬁ@zﬁﬁﬁﬁﬁﬁﬁﬁﬁﬁﬁﬂﬂﬂﬁf“‘%f%r‘&xﬂﬂﬂﬂ%tﬂmﬂ%ﬂjﬁ%%""’%““a‘%"‘*\““\‘“ﬁ"a‘“‘

&5

G
U
4
4y




DU d I T d LTI D

A—

CLULLLLLCLLUL LY -

27. This Defendant expressly denies the allegations contained in Paragraph Twenty-four (24) and

strict proof is demanded thereof.

28. This Defendant expressly denies the allegations contained in Paragraph Twenty-five (25) and
strict proof is demanded thereof.

29. This Defendant expressly denies the allegations contained in Paragraph Twenty-six (26) and
strict proof is demanded thereof.

30. This Defendant expressly denies the allegations contained in Paragraph Twenty-seven (27)
and strict proof is demanded thereof.

31. This Defendant expressly denies the allegations contained in Paragraph Twenty-eight (28)
and strict proof is demanded thereof.

32. Paragraph Twenty-nine (29) merely restates and incorporates previous allegations and to that
extent this Defendant restates and reiterates admissions and denials accordingly.

33. This Defendant is without sufficient information or belief to admit the allegations contained
in Paragraph Thirty (30) thus said allegations are expressly denied and strict proof is
demanded thereof.

34. This Defendant is without sufficient information or belief to admit the allegations contained
in Paragraph Thirty-one (31) including subsections a and b thus said allegations are expressly
denied and strict proof is demanded thereof.

35. This Defendant is without sufficient information or belief to admit the allegations contained
in Paragraph Thirty-two (32) thus said allegations are expressly denied and strict proof is
demanded thereof.

36. Paragraph Thirty-three (33) merely restates and incorporates previous allegations and to that

extent this Defendant restates and reiterates admissions and denials accordingly.



37. This Defendant is without sufficient information or belief to admit the allegations contained
in Paragraph Thirty-four (34) thus said allegations are expressly denied and strict proof is
demanded thereof.

38. This Defendant is without sufficient information or belief to admit the allegations contained

in Paragraph Thirty-five (35) thus said allegations are expressly denied and strict proof is

demanded thereof.

39. This Defendant is without sufficient information or belief to admit the allegations contained
in Paragraph Thirty-six (36) thus said allegations are expressly denied and strict proof is
demanded thereof.

40. Paragraph Thirty-seven (37) merely restates and incorporates previous allegations and to that
extent this Defendant restates and reiterates admissions and denials accordingly.

41. This Defendant is without sufficient information or belief to admit the allegations contained

in Paragraph Thirty-eight (38) thus said allegations are expressly denied and strict proof is

demanded thereof.

42. This Defendant is without sufficient information or belief to admit the allegations contained
in Paragraph Thirty-nine (39) thus said allegations are expressly denied and strict proof'is
demanded thereof.

43. This Defendant is without sufficient information or belief to admit the allegations contained
in Paragraph Forty (40) thus said allegations are expressly denied and strict proof is
demanded thereof.

44. This Defendant is without sufficient information or belief to admit the allegations contained
in Paragraph Forty-one (41) thus said allegations are expressly denied and strict proof is

demanded thereof.
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45. This Defendant is without sufficient information or belief to admit the allegations contained

in Paragraph Forty-two (42) thus said allegations are expressly denied and strict proof is

demanded thereof.

46. This Defendant is without sufficient information or belief to admit the allegations contained
in Paragraph Forty-three (43) thus said allegations are expressly denied and strict proof is
demanded thereof.

47. Paragraph Forty-four (44) merely restates and incorporates previous allegations and to that
extent this Defendant restates and reiterates admissions and denials accordingly.

48. This Defendant is without sufficient information or belief to admit the allegations contained
in subsections a and b below Paragraph F. orty-four (44) thus said allegations are expressly

denied and strict proof is demanded thereof.

49. This Defendant is without sufficient information or belief to admit the allegations contained

in Paragraph Forty-five (45) thus said allegations are expressly denied and strict proof is

demanded thereof.

50. This Defendant is without sufficient information or belief to admit the allegations cohtained
in Paragraph Forty-six (46) thus said allegations are expressly denied and strict proof is
demanded thereof. -

51. This Defendant is without sufficient information or belief to admit the allegations contained
in Paragraph Forty-seven (47) thus said allegations are expressly denied and strict proof is
demanded thereof.

52. Paragraph Forty-eight (48) contains no allegations but rather is fashioned as a Request fo;'

Production thus it is improper in Plaintiff’s Complaint. To the extent that Paragraph Forty-



cight (48) can be interpreted as containing any allegations same are expressly denied by this

Defendant and strict proof is demanded thereof.

53. As to the final unnumbered paragraph containing Plaintiff’s prayer for judgment this

Defendant expressly denies Plaintiff is entitled to any judgment in this matter against this

Defendant.

FOR A SECOND DEFENSE
54. Paragraphs One through Fifty-three (53) are hereby incorporated herein as if repeated

verbatim.

55. Each and every allegation of the Plaintiff’s Complaint not specifically admitted is denied.

FOR A THIRD DEFENSE

56. Paragraphs One through Fifty-five (55) are hereby incorporated herein as if repeated

verbatim.
57. The Plaintiff’s Complaint fails to state facts sufficient to constitute a cause of action for
which relief may be granted against this Defendant and should, therefore, be dismissed. The

Defendant reserves his right to file motions pursuant to 12(b)(6) of the South Carolina Rules

of Civil Procedure.

FOR A FOURTH DEFENSE
(Comparative Negligence)

58. Paragraphs One through Fifty-seven (57) are hereby incorporated herein as if repeated

verbatim.
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59. This Defendant alleges, and would show, that if the Plaintiff sustained any injuries or
damages as set forth in the Plaintiff’s Complaint, the same were due to the willful, wanton,
reckless, careless and negligent act and conduct of the Plaintiff, which combined with,
concurred with, and exceeded any willful, wanton, reckless or negligent acts and conduct on
the part of this Defendant, which is specifically denied, to bring about the injuries and
damages, if any, as the proximate cause thereof, and without which the same would not have
occurred and bars any recovery by the Plaintiff.

60. That if the Defendant were equally negligent as the Plaintiff, or more negligent than the

Plaintiff, which is specifically denied, the amount of recovery of damages, if any, must be

reduced in proportion to the amount of Plaintiff’s negligence.

FOR A FIFTH DEFENSE
(Failure to Mitigate)

61. Paragraphs One through Sixty (60) are hereby incorporated herein as if repeated verbatim.
62. That the Plaintiff failed to take reasonable actions to adequately mitigate his damages, if any,

by not undertaking proper preventative or curative measures.

FOR A SIXTH DEFENSE
(Assumption of the Risk)

63. Paragraphs One through Sixty-two (62) are hereby incorporated herein as if repeated
verbatim.
64. This Defendant alleges, and would show, that the Plaintiff understood, appreciated, and

assumed the risks associated with the conduct and activities that brought about the alleged



injury thereby barring him from recovery. In the alternative this Defendant pleads

assumption of the risk as an element of comparative negligence.

FOR A SEVENTH DEFENSE
(Negligence of Others)

65. Paragraphs One through Sixty-four (64) are hereby incorporated herein as if repeated
verbatim.

66. This Defendant alleges, and would show, that if there was any negligence; surrounding the
events of November 5, 2010 same was attributable to the sole and exclusive negligence of
other parties, either named or unnamed, for which this Defendant had no opportunity to

exercise control over thereby barring any recovery against this Defendant.

FOR AN EIGHTH DEFENSE
(Material Alteration)

67. Paragraphs One through Sixty-six (66) are hereby incorporated herein as if repeated
verbatim.

68. This Defendant alleges, and would show, that the gas can in question was materially altered
in its condition from its state when it was originally purchased thereby barring any recovery

against the Defendants.

FOR A NINTH DEFENSE
(Punitive Damages)

69. Paragraphs One through Sixty-cight (68) are hereby incorporated herein as if repeated

verbatim.
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70. This Defendant would show the claim of Plaintiff for punitive damages cannot be had
because any award of punitive damages under South Carolina law without bifurcation of the
trial so that any punitive damage issues are tried only after and if liability on the merits of
this action has been found will violate this Defendant’s due process rights guaranteed by the
United States Constitution and the South Carolina Constitution, and would violate the
common law and public policy of the State of South Carolina.

71. An award of punitive damages under South Carolina law without being subject to a
predetermined limit on the amount~ of punitive damages that a jury might impose would
violate this Defendant’s due process rights guaranteed by the United States Constitution and
the South Carolina Constitution, and would violate the common law of the State of South
Carolina.

72. This Defendant alleges the claim of Plaintiff for punitive damages cannot be had because an
award of punitive damages under South Carolina law by a jury that is not:

a. Provided with sufficient clear standards for determining the appropriateness of a punitive
damage award of the sixe of such award;

b. Provided with adequate instructions as to the limits of punitive damage awards as
determined by the principles underlying such an award;

c. Instructed that awarding punitive dam;lges on individually discriminatory characteristics
‘of the Defendant is improper;

d. Instructed to consider punitive damages under a standard for determining the amount that
is Vnéither vague, arbitrary, nor capricious and that defines with reasonable clarity the

actions of the Defendant upon which an award of punitive damages may be based; and
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€. Subjected to judicial review at both the trial and appellate court level under objective
standards for determining the appropriateness and reasonableness;

would violate this Defendant’s equal protection and due process rights as guaranteed by the

Constitution of the United States and the South Carolina constitution and would also violate

the laws of the State of South Carolina.

FOR A TENTH DEFENSE AND BY WAY OF CROSS-CLAIM
AS TO BLITZ U.S.A,, INC.
(Contractual Indemnification)
73. Paragraphs One through Seventy-two (72) are hereby incorporated herein as if repeated
verbatim.
74. This Defendant alleges, and would show, that in accordance with a valid and enforceable
Vendor Hold Harmless and Indemnity Agreement they are entitled to protection, defense,
and indemnification by Blitz U.S.A, Inc.

75. This Defendant prays that this honorable Court order strict compliance by Blitz U.S.A., Inc.

with the valid and enforceable Vendor Hold Harmless and Indemnity Agreement.

FOR AN ELEVENTH DEFENSE AND BY WAY OF CROSS-CLAIM
AS TO TIGER EXPRESS VARNVILLE, LLC
(Equitable Indemnification)
76. Paragraphs One through Seventy-Five (75) are hereby incorporated herein as if repeated
verbatim.

77. This Defendant alleges, and would show, that it is entitled to equitable indemnification

relative to Tiger Express Varnville, LLC by operation of law and as a matter of equity to the

11
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extent that this honorable Court finds any negligence on the part of Tiger Express Varnville,

LLC relative to the alleged sale of defective kerosene.

FOR A TWELFTH DEFENSE
(Amendments)

78. Paragraphs One through Seventy-seven (77) are hereby incorporated herein as if repeated
verbatim.

79. This Defendant hereby reserves thé right to amend this Answer to assert additional defenses
pursuant to South Carolina Rules of Civil Procedure, Rule 15 as they become known

throughout the discovery process

WHEREFORE, having fully answered the Complaint, Defendant demands that:
a) the Plaintiff’s Complaint be dismissed;
b) for costs associated with this action;

c¢) for any further relief as this honorable Court deems just and proper.

RESPECTFULLY SUBMITTED,

4

Matthew C. LaFave — SC Bar No. 75365
Crowe LaFave, LLC

Post Office Box 1149

Columbia, South Carolina 29202

Phone: 803.553.8049
matt@crowelafave.com

ATTORNEY FOR DEFENDANT, FRED’S
STORES OF TENNESSEE, INC.

This 4th Day of February, 2014
Columbia, South Carolina
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STATE OF SOUTH CAROLINA

.5 M
COUNTY OF HAMPTON 79\ SEF SR

A(LINDRS: uef

R
MELINDA COOK, ﬁ&é ok COUY
Plaintiffs, A o]

VS.

BLITZ U.S.A., INC., FRED’S, INC., TIGER
EXPRESS VARNVILLE, LLC, AND JAMES
NIX,

Defendants.

pe)

W 0 COURT OF COMMON PLEAS

1LES IN THE FOURTEENTH JUDICIAL

Vs CIRCUIT

| —--—~Tivil Action No. 2013-CP-25-352

NOTICE OF MOTION AND
MOTION TO PERMANENTLY
ENJOIN OR ALTERNATIVELY TO
STAY PROCEEDINGS AS TO
DEFENDANT, FRED’S STORES OF

TENNESSEE, INC.

TO: MARK BALL, EQSUIRE, ATTORNEY FOR PLAINTIFF:

YOU WILL PLEASE TAKE NOTICE that the undersigned, as attorney for

Defendants, will move before the Court at a time and date set by the Court for an Order to stay

the proceedings of the above captioned action respective to the Defendant, Fred’s Stores of

Tennessee, Inc. incorrectly identified as Fred’s, Inc. Defendant, Fred’s Stores of Tennessee, Inc.
would show the following:

1. Plaintiff commenced this action on or about November 5, 2013, in which she
asserts three causes of action including negligence, strict liability, and breach of warranty.
Specifically, Plaintiff alleges that her son was injured when a gas can, containing kerosene,
exploded as it was being used in an attempt to reignite a fire. Plaintiff seeks damages for
personal injuries, pain and suffering, and other injuries allegedly arising out of the incident.

2. Defendant, Blitz U.S.A., Inc. filed for Chapter 11 Bankruptcy in United States
Bankruptcy Court for the District Delaware on November 9, 2011.

3. Upon learning of the Chapter 11 filing by Defendant Blitz U.S.A., Inc. a claim

was made against the personal injury trust that was established in conjunction with those

Page 1 of 4
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proceedings, on behalf of Plaintiff’s injured son by and through Alice Hazel as Guardian Ad

Litem, thereby making Jacob N. a “Participating Blitz Personal Injury Claimant.” See Exhibit
A, specifically page 25 of the term sheet, attached hereto.

4, The Bankruptcy Plan created a personal injury trust, which specifically accounted

for claims arising from incidents between July 31, 2007 and July 31, 2012, with this incident
having occurred November 9, 2012.

5. A Confirmation Hearing took place on January 28, 2014 to consider confirmation
of Debtors’ and Official Committee of Unsecured Creditors’ First Amended Joint Plan of
Liquidation. See Exhibit B, attached hereto.

6. Contained within the Findings of Fact Conclusions of Law and Order Confirming
Debtors’ and Official Committee of Unsecured Creditors’ First Amended Joint Plan of
Liquidation is a section addressing enjoinment of judicial actions, which states specifically:
“Effective on the Effective Date, without any further action of the Court or other entity, any suit,
legal action, or other proceeding (including a judicial, arbitration, administrative or other
proceeding) in any forum in the United States against or affecting any Protected Party, shall be
stayed, enjoined or otherwise prohibited from continuation as to any Protected Party except for

those parties excepted from the channeling injunction provided in paragraph 10(b) of this
Confirmation Order.” See Exhibit B, attached hereto.

7. As an additional component of the bankruptcy proceedings a “Channeling
Injunction” was established pursuant to Sections 105(a) and 363(f) of the Bankruptcy Code that
“(1) permanently enjoins and channels to the Plan Trust all Blitz Personal Injury Claims, and (ii)
permanently enjoins the prosecution of all Blitz Personal Injury Claims against any Released

Party.” See Exhibit A, attached hereto, specifically page 2 of the Termx Sheet.

Page 2 of 4



8. “Released Parties” is defined as “Debtors, Participating Insurers, Wal-Mart, and
any other person or entity insured under the Subject Policies, including, but not limited to (1) any

distributor or retailer of Debtors’ products....” See Exhibit A, specifically page 3 of the Term

Sheet, attached hereto.

9. Defendant, Fred’s Stores of Tennessee, Inc. was for the applicable period of time
established for claims in the Bankruptcy Plan, was an additional insured under two participating
insurers and was a distributor/retailer of Debtors’ products. See Exhibits A, specifically page 30
of the Term Sheet and C, attached hereto.

10. On account of Jacob N being a “Participating Blitz Personal Injury Claimant”
and Defendant, Fred’s Stores of Tennessee, Inc. qualifying as a “Released Party” the
“Channeling Injunction” applies to this suit. See Exhibit D, specifically pages 10-12, attached
hereto.

11. Defendant, Fred’s Stores of Tennessee, Inc. asserts they are entitled to have these
proceedings permanently enjoined or alternatively stayed consistent with the Bankruptcy Plan of
Defendant, Blitz U.S.A., Inc.

WHEREFORE, Defendant, Fred’s Stores of Tennessee, Inc. respectfully request that this
Court issue an Order to permanently enjoin or alternatively stay the instant proceedings against

this Defendant. This Motion is based on the attached exhibits and applicable law.

(SIGNATURE PAGE FoLLOWS)
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This 26th Day of August 2014
Columbia, South Carolina

RESPECTFULLY SUBMITTED,

%

Matthew C. LaFave, SC Bar No. 75365
CROWE LAFAVE, LLC

Post Office Box 1149

Columbia, South Carolina 29202
803.724.5727 (office)

803.724.5726 (fax)
matt@crowelafave.com

Attorney-for Defendant
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

BLITZ U.S.A., Inc., et al..! Case No. Case No. 11-13603 (PJW)

Debtors. (Jointly Administered)

Re: Docket No.

CLEAR OF LIENS, CLAIMS, INTERESTS AND OTHER ENCUMBRANCES
This matter coming before the Court on the Motion Jor Order Under 11 US.C. § $ 105

and 363 and Fed. R. Bankr. P. 2002, 6004 and 9019 Approving Settiement and Authorizing
Debiors to: (I) Compromise, Settle, Release and Dismiss Claims of and Against the Debtors
Pursuant to Insurance Term Sheet, and (I) Sell Certain Insurance Policies Back to the
Participating Insurers Free and Clear of Liens, Claims, Interests and Other Encumbrances (the

“Motion”);* the Court having found that (a) the Court has jurisdiction over this matter pursuant

to 28 U.S.C. §§ 157 and 1334; (b) this is a core proceeding pursuant to 28 U.S.C. § 157(b); (c)
notice to an attorney for the holder of a Blitz Personal Injury Claim constitutes notice to such
holder for purposes of notice of the Motion, the Hearing, the Term Sheet, and this Settlement
Approval Order; (d) notice of the Motion and Hearing was sufficient under the circumstances

and in full compliance with Bankruptcy Rule 2002 and the Local Rules of this Court; (&) each of

' The Debtors in these chapter 11 cases, along with the last four digits of each Debtors’ federal tax 1dent1f?c?§mn
number, include: LAM 2011 Holdings, LLC (8742); Blitz Acquisition Holdings, Inc. (8825); Bh}z Acqu1§1tlon,
LLC (8979); Blitz RE Holdings, LLC (9071); Blitz U.S.A., Inc. (8104); and MiamiOK LLC (2604). The location of
the Debtors’ corporate headquarters and the Debtors’ service address is 309 North Main Street, Miami, OK 74354,

? Capitalized terms not otherwise defined herein shall have the meaning ascribed to such terms in the Motion.

EXHIBIT A
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the following factors has been taken into account by the Settling Parties in reaching the
compromises embodied in the Term Sheet, and each factor supports approval of the Term Sheet
and the entry of this Settlement Approval Order pursuant to Bankruptcy Rule 9019: (i) the
p'robability of success in the litigation of any claims betwéen the Settling Parties, including the
ranges of recoverable damages, (ii) the complexity of potential' litigation between the Settling
Parties, and the expense, inconvenience, and delay necessarily attending it, (iii) the paramount
interest of creditors and proper deference to their reasonable views regérding the Settlement, and
(iv) whether the Term Sheet promotes the integrity of the judicial system; (f) the Term Sheet 6))
is the product of good faith, arms’ length negotiation among the lSettling Parties, without
collusion, (ii) is fair, reasonable, appropriate, and in the best interests of the Debtors’ estates, and
(iii) represents a sound exercise of the Debtors’ business judgment; (g) the Term Sheet is
supported by proper and sufficient consideration provided by each of the Settling Parties; and (h)
this Settlement Approval Order is “final” within the meaning of 28 U.S.C. § 158(a)(1); and the
Court having determined that the legal and factual bases set forth in the Motion and at the
Hearing establish just cause for the relief granted herein;
IT IS HEREBY ORDERED THAT:
1. The Motion is hereby GRANTED.
2, The Term Sheet memorializing the resolutions and settlements among the Settling
Parties, which is annexed hereto as Exhibit 1, is approved pursuant to Bankruptcy Rule 9019,
3. The failure specifically to include or reference any particular term or provision of
the Term Sheet in this Settlement Approval Order shall not diminish or impair the effectiveness
of such term and provision, it being the intent of the Court that the Term Sheet be authorized and

approved in its entirety.

{8




4, The Subject Policies are property of the Debtors, and this Court has the

Jurisdiction and power to approve the Term Sheet and the compromises and releases contained

therein.

S. The Court hereby finds and concludes that the Participating Insurers’ buyback of

the Subject Policies is in good faith within the meaning of 11 U.S.C. § 363(m) and, therefore, the
protections of Section 363(m) apply.

6. The Debtors are authorized to enter into the Term Sheet and are further authorized
to execute any documents, and take any additional steps necessary to implement the provisions
of and requirements of the Term Sheet.

7. This Court shall retain jurisdiction to (i) enforce and interpret the terms and
provisions of this Order and the Term Sheet, (ii) resolve any disputes, controversies, or claims
arising out of or relating to this Order or the Term Sheet, and (iii) interpret, implement, and

enforce the provisions of this Order or any other Order of this Court entered in these Cases.

8. This Settlement Approval Order shall be effective and enforceable immediately

upon entry and its provisions shall be self-executing and shall not be stayed under Bankruptcy

Rule 6004(g).

Dated: » 2013
Wilmington, Delaware

THE HONORABLE PETER J. WALSH
UNITED STATES BANKRUPTCY JUDGE
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EXHIBIT 1
(Term Sheet)
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TERM SHEET

] Thfs Debtors, the Committee, the Participating Insurers, the Participating Blitz Personal
Injury plalmants, and Wal-Mart have agreed to a Settlement of any and all past, present, and
future issues that could arise between them with respect to the Blitz Personal Injury Claims.

Certain of the most important terms of the Settlement are summarized in the numbered
paragraphs set forth below and subject to the Settling Parties’ intent that the terms of the
Settlement to be incorporated into & Chapter 11 Plan containing customary provisions relating to
the implementation and enforcement of the Settlement, they acknowledge by their signatures set
forth below their intent to be legally bound and that they are legally bound by the terms set forth
in this Term Sheet and that the Term Sheet is legally enforceable by the Parties (subject to
approval by the United States Bankruptcy Court for the District of Delaware (the “Bankruptcy
Court”) in a final non-appealable order pursuant to Rule 9019 of the Bankruptcy Rules). A
motion will be filed with the Bankruptcy Court seeking an order approving the Term Sheet and
the Settlement, which motion shall be on notice in form, substance and effect acceptable to the
Settling Parties and approved by the Bankruptcy Court as being adequate to bind all claimants
asserting Blitz Personal Injury Claims, Also, the terms and conditions of the Settlement
Approval Order shall be in form and substance acceptable to the Settling Parties. The Debtors’
obligation to take the actions contemplated by this Term Sheet and the Agreement is subject to
the Debtors® having funding necessary to do so and the Debtors are only required to take such
actions as are reasonably practical under the circumstances. Moreover, any final Settlement is

contingent upon the confirmation of the Chapter 11 Plan. The Committee will support and take
actions reasonably necessary to obtain approval of the Settlement and a Chapter 11 Plan
incorporating the Settlement.

DEFINITIONS
The following terms, as used herein, shall be defined as follows:

a. “BAH Settlement” shall mean the consensual settlement of all claims and causes
of action by and between the BAH Settling Parties.

b. “BAH Settling Parties" shall mean the Committee, the chtqrs, the Parti_cipating
Blitz Personal Injury Claimants, Michael Montgomery, Kinderhook Industries II, LP Kinderhook
Capital Fund II, LP, Crestwood Holdings, Inc., Bergan, LLC and any other party that may be a
signatory to the BAH Settlement.

c. “Bar Date Motion” shall mean a motion filed with the Baz.lkr.uptcy Cqurt to
establish a bar date for all Blitz Personal Injury Claims that do not fall within the claims barred
by the bar date order that was entered on May 23, 2012,

d. “Blitz Personal Injury Claims” shall mean and include all claims for damages or

other relief for, based upon, arising out of, relating to, or in any way involving bodily injury and /
or property damage that occurred on or before 12:01 AM CST on July 31, 2012, and shall

RLF 1 8978804v.1
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include asserted and unasserted claims, whethe

or ifl any way involving the products, premises or operations of the Debtors and, without any
limitation of the foregoing shall include any such claims against Wal-Mart directly or indirectly

relgti,ng to the Debtors” products, premises or operations, and any direct action’ claims by a
claimant against the Participating Insurers,

r known or unknown, based upon, arising out of,

e. “Channeling Injunction” shall mean an injunction pursuant to Sections 105 (a) and
363(f) of the Bankruptcy Code that to the fullest Lextent permitted by law (i) permanently enjoins

and channels to the Plan Trust all Blitz Personal Injury Claims, and (ii) permanently enjoins the

prosecution of all Blitz Personal Injury Claims against an Released Party. The Participating
Blitz Personal Injury Claimants and the Committee shall be responsible for the development and
drafiing of the terms and procedures with respect to the valuation, allowance and payment of
Blitz Personal Injury Claims including the allocation of the Settlement Amount. For the
avoidance of doubt, the Channeling Injunction shall not channel or enjoin any claim for damages

on account of a bodily injury and / or property damage that occurred on or after 12:01 AM CST
on July 31, 2012.

£ “Committee” shall mean the Official Committee of Unsecured Creditors, its co-
chairs and members appointed in the Debtors’ chapter 11 cases.

. “Confirmation Order” shall mean an Order of the Bankruptcy Court conﬁmﬁng
the Chapter 11 Plan.

h. . - “Debtor Representatives” shall mean officers, directors, employees, agents,

representatives, and attorneys of the Debtors or the successors of any of them, each in their
capacity as such.

i “Debtors” shall mean the USA Debtors and the Holdings Debtors.

J. - “Holdings Debtors” shall mean LAM 2011 Holdings, LLC and Blitz Acquisition
Holdings, Inc. . s i

k. “Interests™ shall mean any rights, claims, liens, interest, and/or encumbrances in

connection with the described subject matter.

1 “Non-Participating Insurers” shall mean Hartford Insurance Company, )
Lumbermens Mutual Casualty Company, Admiral Insurance Company, American International
Group, Nautilus Insurance Company, Arrowood Indemnity, RSUI Group, Ir!c., and any other
insurer who is not a Participating Insurer. The known policies of insurance issued to l?ebtors by
the Non-Participating Insurers include, without limitation, the policies listed on Exhibit 3 hereto.

m. “Participating Blitz Personal injury Claimants” shall mean and includ,ef the
claimants identified on Exhibit 1 attached hereto and their respective counsel.

n. “Participating Insurers” shall mean Old Republic Insuragce Company, First
Mercury Insurance Company, First Specialty Insurance Corporation, Liberty Surpl'us Insurance
Corporation, Liberty Insurance Underwriters Inc., Arch Insurance Company, Contmefltal
Casualty Company, Westchester Fire Insurance Company and Westchester Surplus Lines
Insurance Company (collectively, “Westchester”), Endurance American Specialty Insurance

2
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Company, Interstate Fire and Casualty Insurance Company, Navigators Specialty Insurance
Company and Axis Surplus Insurance Company and United States Fire Insurance Company
(solely in its capacity as claims handler for the policies issued to the Debtors on behalf of First
Mercury Insurance Company that are listed on Exhibit 1 and not on behalf of policies, if any,
that might have been issued by United States F ire Insurance Company) and each of their
predecessors, and present or past parents, subsidiaries, divisions, affiliates, directors, officers,
agents, employees, representatives, members, and attorneys, their successors and assigns but
only in their capacity as such, and any entity that acquires any of the foregoing entities through
assignment, merger, or otherwise, but only to the extent that such acquiring entity succeeds to
such foregoing entity's rights and obligations as they existed on the execution date of the Term

Sheet. Notwithstanding the above, “Participating Insurers” shall not mean or include the “Non-
Participating Insurers™ or any of them.

0. “Parties” shall mean Debtors, the Committee, the Participating Insurers, the
Participating Blitz Personal Injury Claimants, and Wal-Mart.

p. “Payment Date” shall mean thirty (30) days after entry of a Confirmation Order
(i) which has become non-appealable, or (ii) if any appeals from the Confirmation Order have
been filed, either (x) such appeals have been fully and finally concluded consistent with the
material terms of this Settlement, or (y) the Participating Insurers and Wal-Mart, each in their

sole discretion, agree to waive final resolution of such appeal(s) as a condition to the Payment
Date.

. “Chapter 11 Plan” shall mean one or more liquidating plans, pursuant to chapter
11 of the Bankruptcy Code, applicable to all Debtors that contains customary provisions and
includes the terms necessary to implement and enforce the Settlement, and this Term Sheet.

r. “Plan Trust” shall mean the Blitz Personal Injury Plan Trust.

s. “Released Parties™ shall mean the Debtors, the Participating Insurers, Wal-Mart
and any other person or entity insured under the Subject Policies, incl uding, but not limited to (i)
any distributor or retailer of Debtors® products, (i) the Debtor Representatives, and (iii) the
shareholders of Debtors solely in their capacity as shareholders and solely related to Blitz
Personal Injury Claims. The release of the shareholders of the Debtors shall include all claims
asserted against such shareholders that are or would be covered by the Sibject Policies. The
Released Parties are not released for Blitz Personal Injury Claims occurring on or before July 31,
2007 at 12:01 a.m. CST with the exception that: (a) Wal-Mart shall be released for all Blitz
Personal Injury Claims occurring on or before July 31, 2007 at 12:01 a.m. CST, (b) Westchester
shall be released for all Blitz Personal Injury Claims occurring on or before July 31, 2007 at
12:01 a.m. CST with the exception of Calder and Bosse, and Green shall retain and not release
his claim to sanctions which is now pending appeal until such time as the Debtors, pursuant to
paragraph 2 below, dismiss their appeal and release the $250,000 that has already been deposited
to his counsel in escrow at which time any claim by Green shall be released, and (c) the .
Participating Insurers shall be released from any and all liability under the insurance policies
identified on Exhibit 2 for all Blitz Personal Injury Claims, except that Westchester shall not be
released from the Calder and Bosse claims. All outstanding Blitz Personal Injury Claims are
retained against the USA Debtors and all Non-Participating Insurers during the period prior to
July 31,2007 at 12:01 a.m. CST and are not released but are channeled into the Plan Trust.

3
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t. “Releasors” shall mean Debtors and their respective (a) parents, (b) past or
present subsidiaries and affiliates, (c) any joint ventures in which they have interests, and (d)
officers, directors, employees, agents, representatives, shareholders, and attorneys, or the
successors of any of them. The USA Debtors shall not be released by this Settlement for Blitz
Personal Injury Claims prior to July 31, 2007 at 12:01 a.m. CST so such cases may proceed
solely against the policies or proceeds of Non-Participating Insurers.

. “Settlement” shall mean the settlement of any and all past, present, and future
issues that could arise between the Settling Parties with respect to the Blitz Personal Injury
Claims as reflected in this Term Sheet. For the avoidance of doubt, the Settlement shall not
include the Settlement of any claim for damages on account of a bodily injury and / or property
damage that occurred on or after 12:01 AM CST on July 31, 2012.

v. “Settlement Amount” shall mean the total sum, in cash or its equivalent, of ONE
HUNDRED SIXTY ONE MILLION AND THREE HUNDRED TWENTY THOUSAND
DOLLARS AND NO CENTS ($161,320,000.00).

w. “Settlement Approval Motion” shall mean a motion filed with the Bankruptcy
Court seeking a Settlement Approval Order.

X. “Settlement Approval Order” shall mean the Order of the Bankruptey Court
approving the Term Sheet, and authorizing the Settlement as set forth in this Term Sheet, the
terms of which shall be acceptable to each of the Settling Parties, in their sole discretion.

y. “Settling Parties” shall mean the Debtors, the Committee, the Participating
Insurers, the Participating Blitz Personal Injury Claimants and Wal-Mart.

z. “Subject Policies” shall mean the policies of insurance listed on Exhibit 2 hereto

and all other, known and unknown, insurance policies issued to Debtors or any of them by any of

the Participating Insurers except directors and officers policies, if any, that may have been issued
by the Participating Insurers.

aa. “Term Sheet” shall mean this Term Sheet.

bb. “USA Debtors” shall mean Blitz USA, Inc., Blitz Acquisition, LLC, BlitzRE
Holdings, LLC and Miami OK, LLC f/k/a F3 Brands LLC.

cc. “Wal-Mart” shall mean Wal-Mart Stores, Inc., each of its predecessors, and
present or past parents, subsidiaries, divisions, affiliates, their successors and assigns but only in
their capacity as such, and any entity that acquires any of the foregomg_ entities 'thrqugh
assignment, merger, or otherwise, but only to the extent that such acquiring entity succeeds to
such foregoing entity’s rights and obligations as they existed on the execution date of the Term
Sheet, and the directors, officers, agents, employees, representatives, members, and attorneys for
any of the foregoing in their capacity as such. )

A. Rule 9019 Motion and Settlement Approval Order

RLF1 8978804v.1




1. On or before July24, 2013 and after all Parties have executed this Term Sheet, the

Settling Parties shall file a Settlement Approval Motion with the Bankruptcy Court seeking a
Settlement Approval Order, in form and substance agreeable to the Settling Parties approving
pursuant to Rule 9019 of the Federal Rules of Bankruptcy Procedure, the Settlement and binding
the Settling Parties to support and vote to accept the Chapter 11 Plan, which (i) shall contain the
Channeling Injunction and other customary terms and conditions, including exculpation, some of
which are specifically set forth herein, and (i) pursuant to Section 363 of the Bankruptcy Code,
the Debtors’ sale back to the Participating Insurers of the Subject Policies free and clear of all
Interests of any person or entity in the Subject Policies and including findings of fact and
conclusions of law providing for protection of the Participating Insurers under Section 363(f) and
(m). The Debtors and the Committee shall use their respective best efforts to obtain approval of
the Settlement and entry by the Bankruptcy Court of the Settlement Approval Order and to
ensure that the Settlement Approval Order becomes a final non-appealable order. The
Settlement Approval Motion shall be on notice in form, substance and effect acceptable to the
Settling Parties and approved by the Bankruptcy Court as being adequate to bind all Participating
Blitz Personal Injury Claimants. The Settlement Approval Order shall be on terms which shall be
acceptable to each of the Settling Parties, in their sole discretion.

B. Resolution of Claims and Policy Buy Back

2. The Participating Insurers and Wal-Mart, collectively, will pay the Settlement
Amount to the Plan Trust. The Settlement Amount shall be paid on or before the Payment Date.
The Participating Blitz Personal Injury Claimants and their undersi gned counsel represent and
warrant that the Participating Blitz Personal Injury Claimants along with the following claimants:
Beadore, Bosse, Calder, Delatorre, Green and Tved? constitute all Blitz Personal Injury Claims
of which the Participating Blitz Personal Injury Claimants and their counsel are aware or have
knowledge. Upon the occurrence of the Payment Date, and the vacator of the sanctions order by
the Green court (to which the Debtors and the Green plaintiffs consent and the Participating Blitz
Personal Injury Claimants do not oppose), the $250,000 in escrow paid to counsel for the Green
plaintiffs shall be released and the parties to the Green case agree to mutually dismiss their
appeals.

3. Except as otherwise provided herein, the specific amounts contributed by
individual contributors to the Settlement Amount shall remain confidential as among the
contributors and subject to the terms of a side-agreement among the Participating Insurers and
Wal-Mart; provided however, that to the extent any of the Settling Parties that are contributing to
the Settlement Amount defaults on its funding obligation, the identity of the defaulting party, and
the amount it agreed to contribute and owes, shall be released. The Committee or the Plan Trust,
as appropriate, may either: (a) seek to enforce the Settlement with respect to any defapljcing.
Settlement Party; or (b) opt to treat any defaulting Participating Insurer as a Non-Participating
Insurer under the terms of the Settlement. The Participating Insurers and Wal-Mart may also
reveal the amount of their individual contributions, but not that of other participants, as they
deem necessary, in their sole discretion, (i) to obtain Bankruptcy Court approval of the Chapter
11 Plan and the releases and Channeling Injunction in the Chapter 11 Plan, and (ii) to their
attorneys, auditors, tax consultants, regulators, reinsurers or retrocessionnaires for the purpose of
obtaining reinsurance for any portion of their contribution to the Settlement Amount, or

complying with applicable regulations. The Participating Insurers and Wal-Mart shall be
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individually liable for the amounts each has agreed to contribute and not jointly and/or severally

liable for the Settlement Amount. Under no circumstances shall any of the Participating Insurers

or Wal-Mart be required to satisfy the funding obligation of any defaulting party. Funding of

the Settlement Amount has been paid, a super-majority of seventy-five percent (75%) of the
Participating Blitz Personal Injury Claimants may, at their election, file a Notice of Non=
Occurrence of Effective Date, which notice shall give the Participating Insurers and Wal-Mart
twenty (20) days to cure any such deficiency by providing funds to achieve eighty percent (80%)
of the Payment Amount. If the Participating Insurers and Wal-Mart do not timely cure in
accordance with the foregoing, the filing of the Notice of Non-Occurrence of Effective Date

shall have the effect of terminating the Settlement and the Settling Parties shall be returned to the
position that they were in prior to the Settlemient.

4. The insurance policies issued to and related agreements with the Debtors by the
Non-Participating Insurers shall not be released or subject to the buyback contemplated by this
Term Sheet. These policies and related agreements and/or their proceeds shall be assigned to the
Plan Trust, upon confirmation of the Chapter 11 Plan, which shall thereafter have all ri ghts that
the Debtors and/or claimants had to pursue such coverage subject only to the terms and
procedures of the Chapter 11 Plan. For the avoidance of doubt, to the extent that the Debtors
have insurance coverage from the Non-Participating Insurers applicable to the claims asserted by
Michael Montgomery (incident date: 6/20/02), John Delatorre (incident date 10/3/02) and _
Landon Beadore (incident date 10/3/03) and such other plaintiffs as who may be named in the
complaints in these three aforementioned cases or whose injuries occurred prior to 12:01 a.m.
CST on July 31, 2007 (subject to the provisions of paragraph 27, below), such insurance
coverage from the Non-Participating Insurers is not released or bought back by the settlement
contemplated by this Term Sheet and these claimants do not release their claims as against the
USA Debtors or insurers other than the Participating Insurers. Notwithstanding anything to the
contrary in the foregoing, all Blitz Personal Injury Claims, including those identified in this
paragraph, shall be subject to the Channeling Injunction and all release provisions contained in
this Term Sheet. ‘

C. Policy Release and Buyback Provisions

5. The Chapter 11 Plan shél_l fully release the Released Parties from any liabilit.y for,
based upon, arising out of, directly or indirectly relating to, or in any way invoh.'ing, the.Bhtz
Personal Injury Claims and shall enjoin anyone from asserting Blitz Pe‘rsonal Injury Claims
against the Released Patties, provided further however, that t.he foregomg releases shall not
operate to bar any response, objection, defense or counterclaim to any filed or scheduled ?laJm or
motion or request for payment of administrative expense ﬁlgv.:l by any De.btor Regreseptatxve as
against any Debtor or its estate. Such releases shall be SUfﬁchl’lt to provide ﬁna.hty to the
Participating Insurers from all claims, rights, demands, and obligations of any kind or nature
arising out of or relating to the Subject Policies, or any agreements related to the ‘St.leCCt
Policies, brought by or on behalf of any person or entity insured thereunder, including, but not
limited to, Debtors, Debtor Representatives or any distributor or retailer of Debtors’ products,
including without limitation Wal-Mart.  The Released Parties are not rel?asgd for Bht‘z Personal
Injury Claims occurring on or before July 31, 2007 at 12:01 a.m. CST with the exception that: (a)
the Released Parties shall be released for all Blitz Personal Injury Claims occurring on or before

6
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6. The Chapter 11 Plan shall further provide that each Participating Blitz Personal
Injury Claimant be deemed to consensually release the Released Parties from any Blitz Personal
Injury Claim and that each such claimant, as a condition precedent to receiving funds from the
Plan Trust, shall deliver a written release to the Plan Trust sufficient to provide finality, and on
terms acceptable, to the Released Parties for any Blitz Personal Injury Claim that was or might

have been brought by such claimant. With respect to such finality for claims by Participating
Blitz Personal Injury Claimants who are minors, the Chapter 11 Plan shall contain requirements,
in terms acceptable to Wal-Mart and the Participating Insurers, that the guardian or other party
legally responsible for the interests of any such Participating Blitz Personal Injury Claimants
who are minors seek approval from any and all courts having jurisdiction over such minor. The
Released Parties shall be provided copies of these releases. However, the Channel ing Injunction
and release provisions of the Chapter 11 Plan shall not be dependent for their efficacy with
respect to any Blitz Personal Injury Claim on whether or not a written release has been provided
with respect to such Blitz Personal Injury Claim. To the extent that any Released Party, in its
discretion, determines that it is appropriate to petition the bankruptey court for the appointment
of a guardian ad litem to répresent the interests of all Participating Blitz Personal Injury Claims
who are minors, the Settling Parties shall support such a petition.
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7. The Chapter 11 Plan shall further provide that any claimant who is not a

Participating Blitz Personal Injury Claimant shall be deemed to release the Released Parties for
all Blitz Personal Injury Claims.

8. The Debtors shall provide the Participating Insurers with a complete policy
buyback of the Debtors’ interests in the Subject Policies free and clear of all Interests of any
person or entity pursuant to Section 363 of the Bankruptcy Code, and, with respect to any
Interests held by any non-affiliated entities in the Subject Policies, if any, such relief as is .
sufficient to extinguish any such Interests in the Subject Policies and provide finality for claims
asserted thereunder. By executing this Term Sheet, all Settling Parties consent to the Debtors’
buyback of the Subject Policies free and clear of all Interests of any person or entity pursuant to
Section 363 of the Bankruptcy Code.

9. Upon the occurrence of the Payment Date, all interests of any of the Releasors in
the Subject Policies and any other insured shall be deemed to have been released and sold back
to the Participating Insurers free and clear of all Interests pursuant to Section 363 of the
Bankruptcy Code without any further action being required.
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10.  Upon t.hg occurrence of the Payment Date and subject to the terms of paragraph
12 below, (a) the Participating Insurers shall be irrevocably released from (i) all claims of the

Re.leasors or anyone else, inclpding without limitation Wal-Mart, under, arising from, related to
itz Personal Injury Claims, (ii) any

2

Subject Policies (whether from other insurers or not) and
(iii) all extra-contractual claims arising from, related to, or in connection with the Subject
Policies and / or the Blitz Personal Injury Claims, and (b) all rights and obligations between the
Releasors and anyone else, including without limitation Wal-Mart, on the one hand, and the
Participating Insurers, on the other hand, with respect to the Subject Policies and / or the Blitz
Personal Injury Claims shall be fully and finally extinguished. The release of the Participating
Insurers shall leave the Participating Insurers completely released as if the Participating Insurers
had never issued the Subject Policies and had never had any dealings with, or actual or alleged
duties or obligations whatsoever to, any Releasors or any other person, including without
limitation persons allegedly harmed or injured by Debtors. This Settlement and the releases to
be delivered pursuant thereto are explicitly acknowledged by all concemed to be effective
notwithstanding any facts, legal theories, alleged mistakes, misrepresentations, or failures to
disclose that are presently known to, or that subsequently become known to, the Releasors or
anyone else. Upon the occurrence of the Payment Date and subject to the terms of paragraph 12
below, the Participating Insurers shall release Wal-Mart from all claims under, arising from,
related to, or in connection with the Subject Policies, including but not limited to claims that
Wal-Mart breached any of its obligations as an ad itional insured under the Subject Policies or
any of its obligations under the covenant of good faith and fair dealing.

11. Notwithstanding anything else to the contrary, the Settlement contemplated by
this Term Sheet is not intended to release any claim for damages on account of bodily injury and
/ or property damage that occurred after 12:01 AM CST on July 31, 2012.

12. If Wal-Mart or a Participating Insurer defaults and does not pay its agreed upon
share of the Settlement Amount on the Payment Date, that defaulting party shall, after ten days
notice and an opportunity to cure, not receive any of the benefits provided by this Settlement
until such time as the defaulting party, makes full payment, including but not limited to the
releases, injunction or policy buy back provided for herein. If Wal-Mart and the Participating
Insurers collectively deliver less than eighty (80%) percent of the Settlement Amount on the
Payment Date and the Participating Blitz Personal Injury Claimants elect to terminate pursuant to
the terms of paragraph 3,and there is no cure pursuant to paragraph 3 and the Settlement is
terminated, no Settling Party or Released Party shall receive any of the benefits provided by this
Settlement, including but not limited to the releases, the Channeling Injunctipn or policy buy
back provided for herein and all amounts paid by Wal-Mart or the Participating Insurers shall be
returned to the paying party. . _

D. Channeling Injunction Pursuant to Section 105 of the Bankruptcy Code

13. The Chapter 11 Plan and Confirmation Order shall provide for and include the.
Channeling Injunction. For the avoidance of doubt, all claims for insurance coverage for !aodﬂy
injury claims under policies issued to the Debtors and all claims against the Released Parties for
contribution or indemnification or other relief with respect to the Blitz Personal Injury Claims
shall be channeled to the Plan Trust pursuant to the Channeling Injunction. The Plan Trust shall

8
RLFI £978304v.1

1)



not take any action that would undermine the enforcement of the Channeling
wou1'd serve to deprive any of the Released Parties of the benefits of the inj
not limited to the Debtors, the Participating Insurers and Wal-Mart.

Injunction or that
unction, including but

E. The Chapter 11 Plan

14. Among other terms and conditions as referred to above, the Chapter 11 Plan will
include reasonable terms to ensure that the Plan Trust will be responsible for ensuring
compliance with Medicare secondary payer (“MSP”) requirements, and that the Plan Trust will
retain, at ifs expense, a qualified vendor (such as the Garretson Group) to provide such services
as may be required to ensure such compliance. The Participating Insurers and Wal-Mart shall
have the right to approve the vendor retained by the Plan Trust to provide such services (with
such approval not to be withheld unreasonably) and to obtain such information from such
vendor, the Plan Trust and the Blitz Personal Injury Claimants as they may reasonably request
for the purpose of ensuring that the Plan Trust has complied with MSP requirements or for the
purpose of internal audits and insurance or reinsurance claims. The Plag Trust shall be
prohibited from making a distribution to a Blitz Personal Injury Claimant who refuses to provide
the information necessary to meet MSP requirements with regard to that claimant.

15.  The conditions precedent to the Participating Insurers’ and Wal-Mart’s payment
obligations will include, without limitation, that both the Settlement Approval Order and the
Confirmation Order must first become final, non-appealable orders. Wal-Mart and the
Participating Insurers may agree, which agreement must be unanimous among Wal-Mart and the
Participating Insurers and with Wal-Mart and each Participating Insurer exercising their sole
discretion, to waive the Confirmation Order becoming a final, non-appealable order.

16. The terms of the Plan Trust will be drafted consistent with the terms of this
Settlement and, upon its creation, the Plan Trust shall be bound to the terms of this Settlement as
if it had been a party thereto as of the execution date of this Term Sheet.

17.  Ifbefore the effective date of the Chapter 11 Plan any person or entity asserts any
claim against the Released Parties under, arising from, related to, or in connection with the
persons and entities released by the Settlement, Debtors will, at their expense if they have the
funding to do so, use their best reasonable efforts to enforce, if necessary, the automatic stay of
Section 362 of the Bankruptcy Code, and, if appropriate, obtain an order from the Bankruptcy
Court pursuant to Section 105(a) of the Bankruptcy Code enjoining or otherwise prohibiting the
prosecution of any such claim against the Released Parties, The Committee shall support
Debtors in such efforts, including, without limitation, (i) by being a co-movant in respect of any
such motion to enforce the automatic stay, or objecting to any motion filed for relief from' thc:
automatic stay, as the case may be, (ii) by the filing of a joinder to any such motion or objection
of the Debtors, as the case may be, and (iii) by arguing in support of the relief requested by such
motion or objection at any hearing on such motion or objection by the Debtors.

18.  The Plan Trust shall fully and completely defend Released Parties in connection
with any proceeding involving, relating to, or arising out of, in whole or in part, the enforcement
or enforceability of the Channeling Injunction. In the event any person or entity asserts any
c