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ISSUES PRESENTED ] \
L

The post-conviction relief judge properly found Petitioner was not entitled to
post-conviction relief due to improper sentencing enhancements where
Petitioner failed to prove that Counsel was deficient in advising him to plead
guilty to the charges and Petitioner was further not prejudiced by Counsel’s
conduct where the State had substantial evidence of Petitioner’s guilt and the
weight of the charges against Petitioner could have resulted in a sentence of
life without parole rather than the fifteen year term of imprisonment Petitioner
received pursuant to the terms of huis guilty plea. (Petitioner’s Issue III).

IL

The post-conviction relief judge properly found Petitioner was not entitled to

post-conviction relief where Counsel was not ineffective for failing to make

factual challenges to the two indictments for distribution of methamphetamine

_ within one-half mile of a park or school and Petitioner was not prejudiced

whatsoever by any error where Petitioner would still be serving the same

sentence regardless of whether the indictments at issue. '
11

The post-conviction relief judge properly found Petitioner was not entitled to
post-conviction relief where Counsel was not ineffective for failing to have
Petitioner’s mental competency examined where Petitioner made no statements
or engaged in any behavior that would lead Counsel to question Petitioner’s
competency. Further, Petitioner failed to establish prejudice from Counsel’s
alleged error where he produced no evidence that he was actually mentally
incompetent. (Petitioner’s Issue I). ‘

IV. \

The post-conviction relief judge properly denied Petitioner’s Motion for
Discovery where Petitioner failed to establish good cause for the PCR judge to
grant the motion. '

V.

The post-conviction relief judge properly granted the State’s Motion to Reopen
the Record

ii



> STATEMENT OF THE CASE

Petitioner was charged with two counts of distribution)of methamphetamine, third or
subsequent offense (2015-GS-11-0461, 2015-GS-11-0463), two counts of ciistribution of
methamphetamine within one-half mile of a parklior school (2015-GS-11-0462, 2015-GS-11-
0464), and "one count of trafficking in methamphetamine 10-28 gfams, third offense (2015-GS-
© 11-0465). Petitioner was'fepresented by Christopher Kennedy, Eéquire. On July 16, 2015,
Petitioner waived presentment to the grand jury on all charges and pleaded guilty to the lesser
included offenses of two counts of distribution of methamphetamine, second offense, and
trafficking in methamphetamine 10-28 grams, second offense. Pursuant to a negotiated
recommendation of 15 years with all sentences being served concurrently, the Honoreble Lee S.
Alford sentenced Petitioner to imprisonment for concurrént terms of 15 years for each count of
distribition of methamphetamine and trafficking in methamphetamine, and 10 years for each
count of distribution of methamphetamine within one-half mile of a park or school.! Petitioner
did not appeal his guilty plea or' sentence.

During Petitioner’s guilty plea, he indicated he wanted to plead guilty to all five charges
he was facing. App. p. 9. Petitioner stated he was, in fact, guilty of all the charges he was facing.
App. p.-15. After the solicitor provided the court with a factual recitatien, Petitioner indicated he
did not disagree in ahy way with the State’s version of events. App. p. 17. After the plea judge

asked what Petitioner’s prior offenses were for enhancement purposes, the solicitor stated

Petitioner had a 2005 conviction for possession of either methamphetamine or crack cocaine.

! Petitioner was also charged with possession of an ounce or less of marijuana (2014-GS-11-

591), second offense, and pleaded guilty to that charge in the same proceeding. Judge Alford

sentenced him to time-served. Petitioner does not challenge that conviction in his application.
1



App. p. 21. The solicitor further stated Petitioner had a 2013 conviction for pbssession of a
controlled substance. App. p. 21.

On April 28, 2016, Petitiéner'ﬁled an application for post-conviction relief (PCR)
alleging he was being held unlawfully for the following reasoﬂs:

1. Ineffectlve Assistance of Counsel, in that:

a. “Counsel failed to investigate and request continuance. . . . A
continuance would have glven counsel more tlme to
investigate, prepare for mitigation and bargaining, as well as
time to discover the applicant's state of mind and needs."

b. “Counsel failed to challenge insufficient indictments.”

c. “Counsel failed to present nor allow me to present mltlgatlng
evidence and factors at opportunity.”

d. “Counsel failed to obtain the original plea offer of seven (7)
years.” )

e. “Counsel failed to inform me of my right to appeal and make
sure I understood what it was and how to do it.”

' f “Charges were erroneously enhanced — Prior marijuana
conviction should not have been used to enhance my charges.
It also had been 11 years since my first conviction and
therefore should not have been used to enhance.”

2. Due Process Violation
a. “My constitutional rights of due process under the Fourteenth
Amendment, and applicable case law, was violated as counsel
failed to request a competency hearing.”

i. Absent counsel's errors there is a reasonable probability
that the evidence would have been reweighed and thus
it would have been concluded that the balance of
aggravating ~and mitigating circumstances did not
warrant such harsh sentencing and punishment.

" ii. Applicant also had the right to be competent when
entering a guilty plea and a complete picture of the
Applicant's mental condition would have established
that the Applicant was suffering from a mental or
emotional disturbance both at the time the crimes were

committed and at the time of entering a plea of guilty.
iii. Due process prohibits this conv1ct10n therefore the

. conviction is illegal.

3. Lack of Subject Matter Jurisdiction
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a. “The court lacked subject matter jurisdiction to accept my
guilty pleas.”

The State filed its Return on November 15, 2016. An ev1dent1ary hearmg into the matter was
convened on March 20, 2017, at the Spartanburg County Courthouse before the Honorable
Robin B. Stilwell. At the conclusion of the evidentiary hearing, the PCR judge denied post-
' convictron relief with regard to Petitioner’s two charges for distribution of methamphetamine
and took Petitioner’s claims as to the remaining charges under advisement. App. p. 113.

On June 30 2017, the PCR judge held a hearing on a motion by the State to reopen the
record in light of further investigation into Petitioner’s criminal record. App p 121.
Subsequently, on July 24, 2017, Judge Stilwéll signed an order denying relief. App. pp.'174-88.
On August 8§, 2017', Petitioner filed a motion for reconsideration pursuant to» Rule 59, SCRCP.
App. pp. 193-95. The PCR court denied the motion on August 14, 2017. App. p. 209. On August
23, 2017, Petitioner timely filed a Notice of Appeal, appealing the PCR court’s denial of his
app)lication for PCR. Petitioner filed his Petition for Writ of Certiorari and the Appendix on June
6, 2016. Petitioner subsequently made a Motion to Relieve Counsel etnd Proceed Pro Se.

Petitioner’s request was subsequently' granted. On November 2, 2018, Petitioner filed his Pro Se

Petition. This Return on behalf of the State now follows.



STANDARD OF REVIEW
The proper standard of review of a posf—conviction relief evidentiary hearing is whether

“any evidence of probative value” exists to sustain the post-conviction relief judge's findings.

Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989). In a post-conviction relief proceeding, the

Petitioner bears the burden of proving the allegations in their application. Butler v. State, 286

S.C. 441, 334 S.E.2d 813 (1985). The appellate court will defer to a post-conviction relief
court’s findings of fact and will uphold them if there is evidence in the record to support them;

but will review questions of law de novo, with no deference to trial courts. Smalls v. State, 422

S.C. 174, 180-81, 810 S.E.2d 836, 839-40 (2018).



ARGUMENT
I

The post-conviction relief judge properly found Petitioner was not entitled
to post-conviction relief due to improper sentencing enhancements where ;
Petitioner failed to prove that Counsel was deficient in-advising him to
plead guilty to the charges and Petitioner was further not prejudiced by
Counsel’s conduct where the State had substantial evidence of Petitioner’s
guilt and the weight of the charges against Petitioner could have-resulted
in a sentence of life without parole rather than the fifteen year term of
imprisonment Petitioner received pursuant to the terms of his guilty plea.
(Petitioner’s Issue III). Y

N

N

Relevant Facts

At the March 20, 2617, évidentiary hearjng, Petitioner testified he pled guilty to a cocaine
base éharge in October of 2004 and that the ;ten year limitations period for enhancement purposes
ended in- October of 2014. App. p. 59. Petitioner stated the solicitor was incorrect when he éaid
he had a 2005 cocaine base charge. App. p 59. Petitioner also contended thé s_o\licitg)r erred when
he told the trial judge that Petitioner had an August 2013 charge for the possession of a
controlled substance because that charge actually pertained to the posse\ssion of marijuana. Agp.
PpP- 59—60. Petitioner clarified that the only prior offense that could have possibly been used fqg
enhancement purposes was a 2004 coﬁviction that was time barred at the time of his guilty plea. .
App. p. 61. Petitioner claimed that if he knew that the State was improiaerly enhancing his charge
to a second or subs/equent offense, he v?ould have gone to trial instead of pleading guilty. App. p-
67. Petitioner stated Counsel was mistaken when he told him that any conviction would be his
third offense because his only non-marijuana prior conviction was in 2004. App. p. 68.

Following Petitioner’s testimony, the State called Counsel to testify. App. p. 80. Cdunsel

stated Petitioner’s first charge stemmed from an incident where Petitioner was in a garage behind



\ .

his home, Petitioner’s mother did not know who was in the garage and called the police, and
police subsequently arrived and found marijuané and méthamphetamine. App. p. 83. Counsel
testified Peﬁtionet had a good defense as to ‘that first charge because one of his co-defendants
initially wrote a statement élaiming the drugs were his, élthough there was apparehtly discussion
later regarding whether that co-defendant would retract that statement. Counsei testified
Petitioner’s second round of charges stemmed from a controlled buy conducted by a confidential
informant. App. p.. 83. Counsél reviewed the video of the controlled buy and obtained. two
screenshots that showed Petitionerl and his face. App. p. 84. Counsel noted he did not see —any
defects in the controlled buy procedure. App. p. 84. Counsel also discovered law enforcement
found methamphetamine in Petitioner’s sock. App. p. 89. Counsel testified, “Now I will say that
in terms of the warrants even the first warrant was, um, a third or subsequent offense which was
not accurate but and I can explain why I think that, you know, the second was valid later, but - - I
think they had enough if they went to trial, perhaps not on the first charge, uh, on the other
charges.to convict him.” App. p. 84. When asked whether Petitioner ever told him he was guilty,
Counsel testified, “I believe he did,” and added Petitioner neverr denied he conducted the
transaction and never denied he had drugs in his sock. App. p. 89. Counsel noted that, as part of
his preparations in the case, he reviewed a SLED report containing Petitioner’s past convictions.
App. p. 85. In explaining the charge/s Petitioner was facing, Counsel stated:

[H]e had a methamphetamine case that was fairly strong in his favor then he had

two more distributions I believe and a trafficking, my understanding from the

State was that they were going to try the cases individually which subjected him

to a significant amount more time potentially if he were convicted consecutively

and probably I think coulda been subject to a, an LWOP charge - - - if that were

the case which obviously LWOP’s life without parole, so, you know, hehad the

potential if he were found guilty individually on all the charges to be subjected to
basically never getting outta prison again.”
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- App. p- 91. Coﬁnsel testified it did not matter to him whether Petitioner’s charges wefe second
offenses or third offenses because the potential that the cases would be tried separately by the
State would have increased his exposure to a much more substantial sentence regardless. App. p.
9.1. Counsel explainec\i the guilty plea was designed to limit Petitioner’s exposure to a significant
jail term from his current charges. App. pp. 91-92. Counsel stated that, while he recommended
Petitioner plead guilty, Petitioner was the one who ultimately made the decision to plead guilty.
App. p. 92.

At the conclusion of the evidentiary hearing, the PCR judge denied post—cdnviction relief
with regard to Petitioneﬂs two charges for distribution of methamphetamine. App. p. 113. The
PCR judge found that Counsel did not render ineffective assistance as to those two charges, and,
even if Counsel had been ineffective, Petitioner was not prejudiced because he was sentenced
within the maximum aIlowaEl\é range for a first offense. App. p. 113. The PCR judge took
Petitioner’s PCR claims as to the remaining charges under advisement. App. p. 113.

On June 30, 2017, the PCR judge held a hearing on a motion by the State to reopen the
record in light of further investigation into Petitioner’s priminal record. App. p. 121. At the
hearing, the State explained it was discovered that Petitioner had two charges for possession of
crack cocaine that Petitioner pled guilty to on October 12, 2004. App. p. 122. The charges
stemmed from two separate indictments, 2004-GS-11-926, »and 2004-GS-926, which resulted
from two separate events. App; p. 122. The State noted that because-of these charges, Petitioner’s
2015 charge was subject to enhancement under-Section 44-53-470 of the South Carolina Code.
App. p. 122. The PCR judge agreed, stating, “now I see there were two convictions to

substantiate a third.” App. p. 143. The PCR judge noted Petitioner’s 2004 convictions constituted
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two “violations” as required by the language of § 44-53-70. App. p. 145. The PCR judge
articulated his understanding of the statute and Petitioner’s offenses, explaining:

But the statute for an offense involving a controlled substance, which it is, okay,

other than marijuana, which it is, pursuant to this article the offender has at any

time, at any time, been convicted of a second or subsequent violation of a -

controlled substance offense provision, other than marijuana offense provision of

this article, or of another state or federal statute related to narcotic drugs,

depressants, stimulants, or hallucinogenic drugs, it can be considered a second or

subsequent offense. So, under my reading of the statute, it seems pretty clear.

Now, the only real room for disagreement is whether - - how you define a second

or subsequent offense. And most courts have interpreted that as a numerical

number and not the precise charges to which one is convicted. In this case, you

got two. So, it wouldn’t matter if it was ten years or not. It would only matter

where there were two and it happened in your lifetime. Okay. That’s my reading

of it.

App. pp. 146-47.

On July 24, 2017, Judge Stilwell signed an order denying relief. App. pp. 174-88. In the
order, the PCR court concluded that, because of the credible strategy behind his negotiations,
Counsel was not ineffective for decliniﬁg to. chéllenge Petitioner’s enhancements. App. p. 185. In
support of this conclusion, the PCR court pointed to Counsel’s testimony that his strategy was to
negotiate a plea deal to allow Petitioner to plea to a lesser sentence because he believed the State
could reasonably convict Petitioner on all three drug buys which would result in three strikes and
a mandatory sentence of life without the possibility of parole. App. p. 184. The PCR court
emphésized Counsel’s testimony that there was video evidence of Petitioner selling drugs and it
was not likely that Petitioner would prevail at trial, thus making a guilty plea in Petitioner’s best

interest. App. pp. 184-85. The PCR court further ‘found Petitioner was not prejudiced by

Counsel’s failure to challenge the charges against him because Petitioner had the requisite
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. charges to make his charge a second or subsequent offense under the enhanceméﬁf statute. App.
p. 185. |
Discussion

In a post-conviction relief action, an épplicaqt has the burden of proving the allegations

in his or her application. Rule 71.1(¢), SCRCP; Caprood v. State, 338 S.C. 103, 109, 525 S.E.2d

514, 517 (2000); Butler v. State, 286 S.C. 441, 442, 334,S.E.2d 813,. 814 (1985). When an
applicant alleges ineffective assistance of counsel as a ground for relief, he or she must prove

that “counsel’s conduct so undermined the proper functioning of the adversarial process that the

trial cannot be relied upon as having produced a just result.” Strickland v. Washington, 466 U.S.
668, 686 (1984); Butler, 286 S.C. at 442, 334 S.E.2d at 814. Courts use a two-pfonged test in
evaluating allegations of ineffective assistance of éounsel. First, the applicané must prove
counsel’s performance was deficient. Under this prong, attorney performance is measured by its
“reasonableness under professional norms.” Cherry, 300 S.C. at 117, 385 S.E:2d at 625 (citing
Strickland). Second, counsel’s deﬁcient performance must have prejudiced the applicant suc}\1
that “there is a reasonable probability that, but for <;,ounse1’s unprofessional errors, the result of
the proceeding would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. “A

reasonable probability is a probability sufficient to undermine confidence in the outcome of

trial.” Johnsop v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735 (1997). Where counsel

articulates a valid strategic reason for his action or inaction, counsel’s performance should not be

found ineffective. Roseboro v. State, 317 S.C. 292, 454 SE.2d 312 (1996); UnderWobd v. State,

309 S.C. 560, 425S.E.2d 20 (1992); Stokes v. State, 308 S.C. 546, 419 S.E.2d 778 (1992). With

respect to guilty plea counsel, the applicant must show there is a reasonable probability that, but



for counsel's alleged errors, he would not have pled guilty and would have insisted on going to

trial. Hill v. Lockhart, 474 U.S. 52, 59 (1985).

In the current case, Petitioner failed to prove that counsel was'deficient and that he was
prejudiced by any alleged error. Section 44-53-470 of the South Carolina Code provides than an
offense is considered a second or subsequent offense if:

(4) for an offense involving a controlled substance other than marijuana pursuant

to this article, the offender has at any time been convicted of a second or

subsequent violation of a controlled substance offense provision, other than a

marijuana offense provision, of this article or of another state or federal statute
relating to narcotic drugs, depressants, stimulants, or hallucinogenic drugs.

S.C. Code Ann. § 44-53-470(A)(5). In Petitioner’s case, as was estéblished at the hearing after
the State re-opened the record, Petitioner pled guilty to two charges of possession of crack
cocaine in 2004 that stemmed from different indictments that related to separate events. The
PCR judge properly concluded that Petitioner was thus subject to the enhancements under which
he ultimately pled guilty. Counsel was thus not ineffective for | failing to .chailehge »the
enhancement of Petitioner’s 2015 methamphetamine convictions ’b_e;:ause Petitioner had the
requisite predicate convictions.

Furthermore, Petitioner was not prejudiced whatsoever by Counsel not arguing
Petitioner’s charges were incorrectly being enhanced. Counsel testified that the State had video
evidence .of a controlled buy that showed Petitioner’s face and the State thus had adequate
evidence to convict Petitioner on most of the charges against him. Counsel added he believed
Petitioner told him he was guilty, and further noted Petitioner never denied conducting the drug
transactions and never denied he had drugs in his sock. Critically, Counsel testified if was

immaterial whether Petitioner’s offenses were second or third offenses because he believed th
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solicitor would try the cases. separately and that Petitioner would be subject to a mandatbx:y
sentence of life without parole. Counsel thus made a valid strategic decision to encourage
Petitioner to plead guilty and receive a fifteen year sentence, given the strength of the case
against him and the severity and ﬁumber of ch;rges he was facing. Critically, Counsel noted that,
while it was his recommendation to/plead guilty, Petitioner was the one who made the ultimate
decision to accept the State’s plea offer. Petitioner therefore failed to meet his burden to prove

both deficiency on the, part of Counsel and resulting prejudice. The writ of certiorari should be

~

denied.
I«

The post-conviction relief judge properly found Petitioner was not entitled
to post-conviction relief where Counsel was not ineffective for failing to
make factual challenges to the two indictments for distribution of
methamphetamine within one-half mile of a park or school and Petitioner
was not prejudiced whatsoever by any error where Petitioner would still
be serving the same sentence regardless of whether the indictments at
issue.

I3

Relevant Facts

In his PCR application, Petitioner listed, “Counsel failed to challenge insufficient

indictments” as one of the grounds for relief. App. p. 34. At the'evidentiary hearing, Petitioner
testliﬁed the charge 9f distribution within proximity to a park or school related to the proximity of
l Macedonia Baptist Church. App. p. 64. P?titioner testified the church only had a basketball goal,
and there was not a school inside the church. App. p. 64 Petitioner téstiﬁed he never mentioned
these facts to Counsel because he fhought Coupsel knew the\l‘aw on evérything. App. p. 65.
Counsel testified, “in terms of investigation, I didn’t know anything about/the .churych but

" a church under the statute complies with the half mile. . . .” App. p. 85, Petitioner’s PCR Counsel

11



subsequently argued the indictment was facially invalid ‘because Petitioner was charged with
distribution within prqximity to a church rather than a school. App. p. 105. ‘

In-his Order of Dismissal denying relief, the PCR judge found Petitioner’s challenge to
the classification of the /park was a factual argument against the State’s evidence rather than a
challenge to the sufficiency of the indictment. App. p. 183. The PCR judge ruled Counsel was
not deficient for failing to challenge the classification as an attack on the sufficiency of the
indictments. App. p. 183. The PCR judge further found Petitioner failed to prove prejudic;,e
because he knowingly .and intelligently pled guilty to the offense and rec¢ived a ten year
sentence for the charges, which Petitioner is serving concurrently to his fifteen year sentence for
‘his- other charges. Even if the indictments at issue had been dismissed, Petitioner would still be
serving a fifteen year sentence. App. p. 183.
Discussion

In his Petition, Petitioner claims Counsel failed to provide adequate advice concerning
the charge for distribution within proximity to a park or school. Petitioner provides a lengthy
description of the property that was not presented to the PCR‘judge, and avers Counsel was
incomi)etent for advising him to plead guilty to the two charges. This argument lacks merit.
Initially, Petitioner’s é_rgumerit is not preserved for-appellate review wilere he failed to argue the
specific grounds in his Petition at the PCR hearing. Criticaﬂy, Petitioner framed the issue, and
the trial judge subsequently -ruled on the issue, as a failure by Counsel to challenge the
sufficiency of the indictment. Petitioner has now changed his argument to advocate the poSitioﬁ
that Counsel’s alleged misadvice concerning the proximity charge causéd him to erroneously

plead guilty to the charge. Issue preservation requires that an issue be raised to and ruled upon by

12



the trial judge; the issue must be sufficiently clear to bring into focus the precise nature of the

alleged error so that it can be reasonably understood by the judge. Malloy v. Thompson, 409 S C.

557, 561, 762 S.E.2d 690, 692 (2014) (citing Wilder Corp. v. Wilke, 330 S C 71, 497 S.E.2d

731(1998)). An issue cannot be raised for the first time on appeal. Herron v. Century BMW, 395

S.C. 461, 465, 719 S.E.2d 640, 642 (2011). A party cannot argued one ground below then argue

another on appeal. S’tate v. Hudgins, 319 S.C\. 233, 237, 460 S.E.2d 388, 390-91 (1995). Prior to
filing his Petition, Petitioner never argued Counsel was ineffective, for misadvising him
concerning possible defenses to his proximity charge. Instead, Petitioner argued Counsel failed
to challenge insufficient indictments. Petitioner is therefore raising a new and distinct argument
for the first time on appeal. The iseue has not been properly preserved fer review by this Court.

Error preservation concerns aside, the PCR judée properly concluded that Petitioner’s
arguments concerning the sufficiency of the indictments were factual challenges to the offense
that Petitioner waived when he chose to plead guilty.? The PCR judge found Counsel’s testimony
that he saw no basis to challenge the indictments credible, and therefore properly concluded
Counsel was not ineffective. All of the factual controversies concerning the church playground
we‘uld have been sound argument to the jury or in a motion for die‘ectedA verdict, however
Petitioner chose to plead guilty instead ef proceeding to trial.

The PCR judge also properly concluded Petitioner was not prejudiced by any error

.

related to the indictments for distribution within' proximity to a park or school. Petitioner

~

knowineg and intelligently pled guilty to the offense and received a favorable ten year sentence,

which he is serving concurrently to his fifteen year sentences for each count of trafficking in

2 See State v. Rice, 401 S.C. 330, 331-32, 737 S. E.2d 485, 485-86 (2013)(“[I]n South Carolina, a guilty plea
constitutes a waiver of nonjurlsdlctlonal defects and claims of violations of constitutional rights.”)

13



methamphetamine and distribution of methamphetamine. Even if Counsel somehow got the -
indictments dismissed or if Petitioner decided to not plead guilty to the offense due to

disagreement regarding the facts, Petitioner would still be serving the same sentence.

/

III.

The post-conviction relief judge properly found Petitioner was not entitled
to post-conviction relief where Counsel was not ineffective for failing to
have Petitioner’s mental competency examined where Petitioner made no
statements or engaged in any behavior that would "lead Counsel to
question Petitioner’s competency. Further, Petitioner failed to establish
prejudice from Counsel’s alleged error where he produced no evidence
that he was actually mentally incompetent. (Petitioner’s Issue I).

Relevant Facts

At Petitioner’s post-conviction relief hearing, Petitioner testified that at the time of his

guilty plea, he was not, “in my, uh, right state a thinkin’, I just, I couldn’t ge - - I coilldn’jc get
. A

myself together.” App. p. 67. Petitioner added he was unable to think or help his attorney with

the case. App. p. 67. Petitioner claimed he was having trouble in the jail and was physically

assaulted and that he showed Counsel an injury to his face. App. p. 68.

Counsel testified he recalled Petitioner mentioning he was having issues in the detention
center, but nothing in his discussions with Petitioner led him to think he did not know what was
going on. App. p. 87 After being asked whether he saw anything that gave him cause to
investigate Petitioner’s mental health, Counsel stated:

No, he did have some records - - so when he first came in with me and I had

these, I actually gave them back to his girlfriend after the plea, he had two folders

full of information, uh, about some mental health background that he had

applying jor jobs, um, he’d actually been in school, um, but there was never a

time that I met with him where I felt like he didn’t know what was going on or

anything like that. He did tell me that he was stressed out about being at the

detention center, uh, and that he wanted to get out of the detention center, he’s

having issues with people there, - - - he did he say that he wasn’t able to get, um,

14



all of the medication that he, uh, needed to take but there - - I was never given a

prescription medication that would have, um, uh, he never gave me a name of any

prescriptions, um, but as I said he never appeared to me to not'well know what

was going on while went over his rights with him prior to the plea, he seemed to

understand those too.
App. p. 88. Counsel stated Judge Alford accepted Petitioner’s guilty plea and he believed Judge

Alford would not have accepted Petitioner’s guilty plea if he thought Petitioner was not mentally

| capable of pleading guilty. App. pp. 88-89. . |

In his Order, the PCR jud>ge found Counsei was not deficient in choosing not to challenge
Petitioner’s mental capacity because Petitioner always underst(;.\od what was going on and did not
appear to have mental issues. App. p. il 86. The PCR judge further found Petitioner failed to meet
his burden of proving prejudice because he never proved he actually lacked mental éompetencil.
App. p. 136.
Discussion

Petitioner contends Counsel\ was ineffective for failing to have his mental competency
examined. This argument lacks merit. Counsel testified Petitionef seemed to understand what
was going on and Petitiofier never made any stateme)nts. or engaged in any behavior that caused
him to question Petitioner’s mental health. Counsel thus was not deficient for not challenging
Petitioner’s competency when he had no cause to. Further, Petitioner failed to establish any
resulting prejudice from Coﬁnsel’s alleged deﬁ_ciency. Petitioner did not present any evidence at
the PCR hearing called his mental competency into question. \

“ Although counsel should conduct a reasonable investigation into potential defenses,

Stricqund does not impose a constitutional requirement that counsel uncover every scrap of |

evidence that could conceivably help their client.”” Tucker v. Ozmint, 350 F.3d 433, 442 (4th
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Cir. 2003) (quoting Green v. French, 143 F.3d 865, 892 (4th Cir. 1998)). Moreover, “failure to
conduct an independent investigation does not constitute ineffective assistance of counsel when
_the allegation is supported only by mere speculation as to result.”, Porter v. State, 368 S.C. 378,

385-86, 629 S.E.2d 353, 357 (2006), abrogated on other grounds by Smalls v. State, 422 S.C.

174, 810 S.E.2d 836, 839 (2018) (citing Moorehead v. State, 329 S.C. 329, 334, 496 S.E.2d 415,
417 (1998)). “In any ineffectiveness case, a particular decision not to investigate must be

directly assessed for reasonableness in all the circumstances, applying a heavy measure of

deference to counsel’s judgments.” Wiggins v. Smith, 539 U.S. 510, 521—2i'(2003). In the
current case, Counsel testified there were no indications that Appellant’s mental competency was
in quesﬁon, as Petitioner’s actions and statements did not indicate ke did not understand the
proce.edings or t}:at his mental health was né)t good. While Petitioner indicated he was having
disagreements with other inmates at the county jail, Petitioner did not offer'any evidence that
was affecting his mental health or influencing him to plead guilty. Counsel could not be deficient
for failing to challenge the competency of a client who by all indications seemed competent.
Similarly, Applicant failed to éstablish any resulting prejudice from this A alleged
deficiency. Petitioner neither produced any medical records concerning his mental health “nor

offered the testimony [of some mental health expert] in some other manner consistent with the

rules of evidence,” what this additional testimony would have been, and similarly what her

medical records would have shown, is “purely speculative.” Bannister V;\Staté, 333 S.C. 298,
304, 509 S.E.2d 807, 810 (1998). Petitioner therefore failed to prove he was prejudiced by

Counsel’s alleged error.

16



IV.

The post-conviction relief judge properly denied Petitioner’s Motion for
Discovery where Petitioner failed to establish good cause for the PCR
judge to grant the motion. ’

Relevant Facts

At the beginning of the PCR hearing, Petitioner’s PCR Counsel noted he filed a Motion
. { \

for Discovery in the case. App. p. 51. PCR Counsel argued:

As you know on a PCR discovery is, uh, extremely limited, may be the most, uh,
a a liberal way of saying it. Your Honor, my client, the underlying plea for which
we’'re here about today involves, uh, drug transactions or alleged drug

_ transactions that took place January 2™ 14 and 15" of July of 2015, uh, he is
requesting the SLED drug analysis and as, uh, as he terms it, I I use the drug
analysis records as in my request, the BEST bags what he’s asked for, uh, literally
to contest the actual drug tra - - drug transaction of January 12" and, uh, there’s a
trafficking charge on the date of January 15" to, uh, to show that that charge
would not lie because of the weight, we dispute or he disputes the weight of the,
uh, the sale a as it’s related in the indictment, he’s also asking for medical records
and disciplinary records with the Cherokee County Sheriff’s Detention Center
from January to July of 2015 to corroborate his mental condition at the time of the
underlying guilty pleas, uh, related to this PCR, he’s asking for his, uh, medical
records from the Cherokee County Department of Mental Health to, uh, to
corroborate his mental condition at the time of the underlying guilty plea, he is
also asking since we’re talking about the mental, um, records he’s‘requesting, he’s
asking for his medal or his mental health or or mental treatment records from the
SCDC, uh, since he’s been in, uh, related to this plea, he is asking for the
transcript from his, we’ll say his August 2013 plea because that during that plea
he had asked the Court for some assistance regarding his mental condition and;
lastly, he is asking for family court transcripts in the case of Jeter vs. Jeter, that’s-
Mr. Jeter and, uh, and his, uh wife? "

App. pp. 52-53. Counsel for the State opposed the motion, noting the mater was not relevant
because Petitioner pled guilty and wai{/ed his right to challenge the evidence. App. p. 154. The
PCR judge asked Petitioner’s PCR Counsel, “cause we’re not talkin’ about thé underlying mental
health evaluation at the time of the proceeding, we’re talking about his contimious mental health
records; correct.” App. p. 55. Petitioner’s PCR Counsel replied, “Correct, Your Hor_lor.” App. p.
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55. The PCR judge indicated he would take the discovery matters under advisement. App. p. 56.~
After hearing testimony from Petitioner and Counsel, The PCR judge ruled: ’

[W]ith respect to the discovery request, those discovery requests go not to
whether or not the, there was ineffective assistance of counsel, they go to the
weight, sufficiency of evidence, that was an issue which clearly in the plea was
waived, um, therefore I I’'m not going to continue or leave the record open for
purposes of additional discovery. With regard to mental health records, um, the
Applicant had the opportunity to take the stand and at a threshold give evidence
regarding a lack of capacity, uh, and a lack of his ability to assist in his defense. I
recognize that there may be records that, uh, the Applicant, Mr. Jeter, doesn’t
have access to because of, well because, uh, he wasn’t able to subpoena the same,
however, there are, there clearly based on the record is information, uh, and there
are records which are within his control, um, and which he could have presented
at trial to support his assertion that he was suffering from some sort of mental
defect and that that significantly affected the underlying plea, however, the self-
serving assertion that he couldn’t get. it together is not sufficient to*meet the
burden to demonstrate that he lacked mental capacity to, uh, to enter his plea at.
the time. . . . ) » '

App. pp. 111-12. The PCR judge also noted the record indicated there was an intelligent dialogue
between Petitioner and the plea judge and/ Counsel indicated Petitioner was active in his
representation during the negotiatién of the plea. App. p. 112. -
Discussion

Petitioner asserts the PCR court erred in denying his. Motion for Discovery because it
would have provided the PCR judge with facts and evidence of Petitioner’s PC(R claims. The
PCR judge correctly found that the information sought by Petitioner in his discovery quest either
was irrelevant for PCR purposes because he waived his right to challenge the evidence by
pleading guilty or that the information was not necessary because Petitioner’s testimony could
have prévided arhple evidence to sﬁpi)ort his claims of mental health issues, however Petitioner
failed to meet his burden.

Section 17-27-150 of the South Carolina Code provides:
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(A) A party in a noncapital post-cbnviction relief proceeding shall be entitled to

invoke the processes of discovery available under the South Carolina Rules of

Civil Procedure if, and to the extent that, the judge in the exercise of his discretion

and for good cause shown grants leave to do so, but not otherwise. If necessary

for the effective utilization of discovery procedures, counsel may be appointed by

the judge for an applicant who qualifies for appointment pursuant to Section 17-

27-60 or similar applicable provisions of law.

(B)A party ina cap.ital post-conviction relief proceeding shall be entitled to invoke
_the processes of discovery available under the South Carolina Rules of Civil -

Procedure. : '
S.C. Code Ann. § 17-27-150. In the current case, Petitioner failed to meet his burdgn i;nder the
statute to show good cause for the PCR court to grant his request. Petitioner sought information
through his Motion for Discovery to: (1) challenge the sufficiency of the State’s evidence, (2)
offer mitigation evidence, and (3) provide information concerning his mental health that was not
directly relevant because none of the mental health records sought addressed his mental health at
the time of the plea. As was recognized by the trial judge, Petitioner waived his ability to
challenge the sufﬁciency of the State’s evidence and offer mitigation when he made the strategic
decision to plead guilty to the charges and received a favorable sentence. Further, the PCR judge -
correctly noted that Petitioner could have presented testimony about his mental health at the time
of the plea and how it affected his decision to plead guilty or assist in his defense, but Petitioner
failed to provide any substantive testimony other than that he was not “in his right state of

thinking.” Petitioner thus failed to establish good cause that medical records from a time other

than his guilty plea were necessary for the proceeding.
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V.

The post—coni;iction relief judge properly granted the State’s Motion to
Reopen the Record

~ Petitioner contends the PCR Court erred in granting the State’s Motion to Reopen the -
Record. Specifically, Petitioner avers that the PCR judge’s allowance of the State to clear uﬁ
Petitioner’s prior convictions violated his Due Process rights under the Fourteenth Amendment.
Petitioner’s argument lacks merit. The PCR judge properly gxercised his discretion by reopening
the record and allowing the State to correct its' early mistake as to what prior convictions of
Petitioner’s were used to enhance his current charges, as the PCR court needed to have correct
information before it in order to accurafely rule on ?etitionef’s application. -
The manner in which a criminal trial is conducted is largely left to the sound discretion of
the trial judge, and a ruling in this regard will not be reversed absent a prejudicial abuse of

discretion. State v. Bryant, 372 S.C. 305, 312, 642 S.E.2d 582, 586 (2007). A ruling on a

motion to reopen the evidentiary record and to allow additional evidence or testimony is likewise

addressed to the sound discretion of the trial judge. State v. Humphery, 276 S.C. 42, 43:, 274

~ S.E2d 918, 918 (1981). “A trial is a search for the truth; concomitantly, liberality is the lindhpin
of the rule.” State v. Wren, 322 SQ 103, 105, 470 S.E.2d 111, 112 (Ct. App. 1996).

In Petitioner’s case, the trial judge properly acted within his discretionary authority in
permitting the Stat; to reopen the record and clarify Petitioner’s criminal histéry because the
testimony was necessary and ;elevant for a proper review of Petitioner’s application for post-
conviction relief. The State’s presenta}tion of Petitioner’s two 2004" convictions for distribution of
methamphetamine gave the trial judge the accurate information he needed to make a ruling on all

of Petitioner’s ground for relief. Petitioner cannot feasonably claim prejudice form the State
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correcting the record to reflect Petitioner’s full criminal history. This Court should deny

certiorari.
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- ' CONCLUSION
For the foregoing reasons, this Court should deny this Petition for a Writ of Certiorari.
| Should this Court grant the petition, Respondent seeks permissi;)n to more fully brief the issues
herein.
Respectfully submitted,

ALAN WILSON
Attorney General

V. HENRY GUNTER, JR.
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