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THE COURT: This is involving case
2010-GS-21-681, State versus McIver Feagin, Jr.
Yesterday Mr. Feagin entered a guilty plea under
North Carolina versus Alford to the offense of
burglary sechd degreé nonviolent, and the Court
qualified the plea, accepted the plea, and then
withheld sentencing till today to giwve' the victim an
oppo;:tunity to be present and to ke heard regarding
sentencing so Ms. Parr, I'll be happy to hear from
the State.

MS. PARR: Your Honor, the State has
Ms. Frances Worley in the courtroom and also
Mr. Willian{ Laturno (ph) who both would like to-
address the Court.

THE COURT: Sure, I'll be happy to hear
from either one of those individuéls, however you
want to present.

MS. PARR: Ckay, I'll let the Court hear

from Ms. Worley. If you'll state your name first.

1

MS. WORIEY: Francis Worley.

THE COURT: Ckay, Ms. Worley, I'll be
héppy to hear from you, ma'am.

THE VICTIM: Slr, I'm, I've had a history

with this man in the past, boyfriend/girlfriend

‘thing. He's helped me with my father. But he's
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also; -has some mental issues that he probably
really, really needs to deal with. 'He has o
threatened my brother's life, my life, my friend's
life, and I'm in fear for all of those to be at
danger if he is released.

THE COURT: Now Ms. Woriey, there at one
point was a protective order in place?

THE VICTIM: Restraining order from family
court because the attorney I work for suggested that
I get that 'cause he kept harassing me at work.

THE QOURT: All right. Am I correct that

has since expired?

THE VICTIM: Yes.

THE COURT: ALl right. ~ But your |
concern — land I obviously am completely unaware of
the relationship and where it's at, or whatever,
but —

THE VICTIM: TIt's ﬂot any relationship.

THE COURT: Is it your belief that — is
your concer;. that he won't honor your wishes and
stay away? | |

‘THE VICTIM: I know that.

THE COURT: Ckay, all right.

MS. PARR: Mr. Laturro.

THE COURT: All right, Mr. Laturno, if I
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-could.éet your full name for the record please, sir.

!

MR. IATURNO: William Laturno.

THE COURT: All right, sir, I'll be happy
to hear erm:yOu.

MR. IATURNO: I've known the people
involved for about three years. I've helped them

both out.. Mr. Feagin has, he's not personally

‘threatened me, but he has at least expressed ﬁis

desire to confront me physically, and I do, I would
e very cautious about turning my back on him. I'm

not really sure what else to tell you outside of

- that, that I think that one has to be cautious.

THE COURT: Sure, okay. Let me ask you,
Ms. Wbrley,‘Well, of course I know it‘s.my decision
but- the faﬁily court protective order has expired.

THE VICTIM: Yes, sir.

THE COURT: If I give Mr. Feagin a
straight sentence he will serve whatever time the
law requires that he serve and then hé'll be done,
and then at that point this Court has no further
control over him. If I do What we call a split

sentence, then I can have some control. I can issue |

\

a restraining'brder; and if he violates that
restraining order, -then I will have — in other

words, where a split sentence is is where he — I
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‘would sentence him to a period of time and- suspend a

portion of that and then, and then place him on
probation. And during that time, as a condition of
that probation there would be a restraining order;

and if he were to viclate that restraining order in -

- any way, then he would go back to prison. That way

I can maintain some control over him, and of course, |

no one can control anybody. If Mr. Feagin, I mean,

he has shown in the past that a restraining order

doesn't matter so, you know, it may be that it's
just let him go do the time he needs to do, I don't
know. Do you have a concern that he wouldn't abide
by any orders of the Court? B

THE VICTJM; I feel sure he wouldn't abide
by any kind of restraining order, and it'd would be
ard for me to call a probation officer and say that
he vio.lated' the probétion when I'm in the gray. The
other thing is, I really think he needs psychiatric
help. He needs psychiatric help. He needs nlental
help. I don't know even if _y'all can do that but. . .

THE COURT: Well, T can order that as a
condition of ‘probation. I can't — | '

THE VICTIM: Mske him.

THE COURT: -—order if I just send him to

the Department of Corrections. S /
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THE VICTIM: ALl right, then I'll leave it
in the Court discretion. |

THE COURT: Mr. Feagin, you've placed the
Court in quite a quéndaxy because — and you need to
trust me when I tell you this, I know what you'ré
about to tell me. You're about to te%l me tha);c,
Judge, I learned my lesson, I won't — you haven't
learned your lesson. | b

THE DEFENDANT: No, no, sir, That ain't
what I'm about to tell y’éu. I've learned my lesson,
yeah, I'm, I would_séy sémething if you'd let me
speak just a minute. ' |

\ THE COURT: I'll hear from you.-

THE DEFENDANT: And Fran, this is going
toward Fran. Fran, you know I really do not wish
you any kind of hérm.

THE COURT: What, no, here‘ s what you need
to do, Mr. Feagin.

THE, DEEENDANTﬁ I really do not wish her
any kind of harm to her, Your Honor. ’ '

| THE COURT: You need to address this Couit
and not do it indirectly by sending Ms. Worley a
message.

THE DEFENDENT: Yes, sir. -

- THE, COURT: You need to address the issue
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'cause — , \

THE DEFENDANT: Your Honor,’ thank you.

THE COURT: I'm not bound by»these
recommendations. |

7 THE DEEENDAN’I’: Yes, sir, I understand it -

but, Your Honor, I'd;just like to say to Ms., or to
the court — that I don't wi\sh this lady no harm. I
don't wish nobody no harm. I — she's come to see
me at the jailhouse and told me she would help me to

stay away from her.. And I agree with her; it's over

.with between us.

THE COURT: Well, here's the problem and
this is the problém that. you've placed, you've put
me in and that is this. She told you that before

and there was a restraining order in place and you

~

-violated that restraining order, not just once, but

if I'm not mistaken, three times. -You had two prior -

before this time. ,
/ THE DEFENDANT: May I speak a nljnﬁte or
two, Your Honor?

THE COURT: It's not — it's‘ really not

important 'cause here's the thing, and here is what

'you' need to understand, and I tried to share this

with you yesterday.’ If a court or family court or

circuit court issues a restraining order and tells.
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me, Tommy Russo, you are to have no further contact
with Cheryl Russo. If Cheryl Russo calls me and

says, honey, I love you, please come home. If hi go

home, I violated the restraining order because the

Court's not asking, are y'all willing [to make up.
The court's saying, I don't.care what your
relationship is, you stay away from her. -And you
violated that three timesi And so that's the
congerﬁ and I'm sure that's the concern Ms. Worley
has , is that the courts have tried to protect her
from you in the past, and you have violated it and
violated the sanctity of her home.

Here's my concern, do I do something that
allows me to have further control over you even
though it's limited because you can violate it any
time you want; or do I just send you a méssage that ™
you're gonna go do time, and then when you get out,
if you commit any other acts against vthis lady>
you're going back in.

THE DEFENDANT: Your Honor, if I may. I
got too much to lose. I'm askiﬁg, please, all T
have is on the line right here today. And I'm(
askiﬁg the Court to piease give me this one last

chance in my life, I'm 39 years old. I'm getting

too told for this. I do not want nothing else to do

‘ ~Page 9 of 119
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with this woman. I do not wish her any harm, none

of her family. I've never threatened her life; I

don't kndw where she gets this from. And that's the

God's honest truth. I've never — just like
Ms. Brayboy said in here yesterdéy, she's —

) THE COURT: Let me make this clear,

Mr. Feagin, 'cause I don't think, I don't thinkAyod
appreciate what's happened here. You went into her
hane. In this country our law places a treme?douS*
value on the sanctity of someone'é home. That old.
adage about a man's home is his castle, there's a
1ot of(truth to that in this country. A person's
home is their séncﬁity. It is not -to be violated by
anybody against their will. No one is allowed in my
house without either my permission or my wife's.
permission. And for you, it goes even worse in this
case beéause she asked you to stay away. She asked
you to stay away to the point that she actually got‘
court assistance. And you; you' say you didn't

_intend.to”harnlher,_but the harm was done when you

violated her home.

THE DEFENDANT: T understand, Your Honor.
I really do understand, Your Honor. And I just,
like she said, I do need the counseling and if’that
will be a, I will be more than glad to goi

Page 10 of 119
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fHE COURT: Here's the problem,
Mr. Feagin, and I'm not trying to give you a
difficult time, but I'm confident that if T asked
-you to go over there and étand on your head,aﬁd
whistle the Star Spangled Banner you would do it to
stay out of’jail. In other words, you'll tell me
anything I want to hear to not go to prison, but why
didn't you get that counseling when you had an
opportunity? -
_ THE DEFENDANT: I was going. I was
seeking counseling, Your Honor, when all this
happened./ T was seeking counselingf T had

appointments to go to counseling, Your Honor, and

then this happened. I, and the thing, Your Honor,

I, t I didn't get — this is my whole thing here. I

love her to death, I realLy do, but I realize it's
over between us. I really understand that she does
not want me to be around her.

THE COURT: Why did it take three

" violations of a restraining order to get that

thrdugh to you?

THE DEFENDANT: Because she kept inviting
me back to her house, Your Honor, and that's the
God's honest truth. She kept telling me to come

back, she love me.

Page 11 of 119

11



10

11

12

13

14

15

16

17

- 18

19
20
21
22

23
24

25

THE COURT: ~ You heard what I told you?

THE DEFENDANT: Yes, sir, and that's what,
that's why' — |

THE COURT: And I don't care what she did.
It doesn't matter to me what she did. y -

THE. DEFENDANT: Yes, sir.

THE COURT: She has no authérity to invite
you over if a judge has told you you're not allowed
to be there.

THE DEFENDANT: Yes, sir. Yes, sir.

THE COURT: All \right. I'm just gonna go
ahead and tell you ﬁow, I'm not following the

recommendation because I feel that I have to try to

do more in this case to protect Ms. Worley and to

| help you. And I'm taking a — Ms. Worley, what I'm

gonna do here, and I realize your concern apbout his
violating a restraining order but, I'm gonna put a,
restraining order m place that's gonna last for
fiv,e years.
) THE VICTIM: Thank you.

THE COURT: I'm gonna make you a ioromise
young man.

THE. DEFENDANT: Yes, sir.

THE COURT: I'm retaining jurisdiction on.

this case.
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THE DEFENDANT: Yes, -sir.

THE COURT: I rarely do that. If you
violate the terms and conditions of what I'm gonna
do here, I'm gonna order that you be brought back in
front of me. | |

THE DEFENDANT: Yes, sir.

THE COURT: And I want you to understand
something. I'm sentencing you to 15 years in
prison. If you violate the terms and conditions of
what I'm about to order here, I'm making you this
promise today, you will get every day of that 15
years. You understand me?

THE QEFENDANT: Yes, sir.

THE COURT: Now you test me.

THE DEFENDANT: No, sir.

-THE. COURT: You just try.

THE DEFENDANT: I don't want to test you.

THE COURT: The sentence of the Court on
indictment 2010-GS-21-681 is that you are to be
committed to the State Department of Corrections for
a period of 15 years,‘provided that upon the service
of 279'days, the baiance is suspended. I'm gonna
place you on probation for five years and give you
credit for the time you served. Special cohditions

of probation, number one, no contact with Ms. Worley
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or Mr. Laturno, any menker of her fa}nily. You
listen to me. ‘
THE. DEFENDANT: Yes, sir;, I'm listening.
THE COURT: Contact means phone calls,
emails, text messaging, cbviously in person, driving
by her house. If you are found anywhere in the - )
vici\nity- of her you're gonna be in violation of this

restraining order. No contact, Mr. Feagin, means no

'contact, period.

“THE DEFENDANT: Yes, sir.

THE COURT: In other words, from this day
and: for the next five years and hopefully for the
rest of your life, Ms. Worley is a part oﬁ your
past. '

THE DEFENDANT: Yes, sir.

THE COURT: And in no way a part of any
part of ydur life from here forward.

THE DEFENDANT: Yes, sir.

B THE COURT: If you violate it — and I
want probation to understand, I want you picked up,
loéked up until I can get, they can. bring you in
front of me. _ |

THE DEFENDANT; Yes, sir.

THE COURT: I'm gonna erder_- as a condition

of probation mental health counseling. You "_re gonna
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attend mental health for whatever issue. I don't
know what issues you may have. You told.meAthat you
were seeking help early on; well, I'm.ordefing it.
It's gonna be a part of your ?robationary sentence.

THE DEFENDANT: Yes,fsir.

THE COURT: Sir, my suggestion to you is
you go about taking care of your life, your family;
and your — the probate matter with ybur dad's
estate. You go about’takiné care of all of that and
go on about, like you said earlier, living your life

THE DEFENDANT: Yes, sir.

THE COURT: —which has no longer any
part of Ms. Worley's.

THE DEFENDANT: Yes, sir.

THE COURT: You must attend the mental

health counseling. If you fail to attend that's a -

violation of terms and conditions of probation.

- THE DEFENDANT: Yes, sir. Your Honor, one
other little problem here, if I may speak.
(Mr. Meetze and defendant confer.)
THE DEFENDANT: Never mind, Your Honor;
Never mind, I was going to aék — -

-THE: COURT: Well, you got an outstanding

lawyer now you need to listen to him. But I don't
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want you to come back later and say you were cut off

and didn't get a chance to speak.
MR. MEETZE: Your Honor, he's got a

\magistrate charge that he's also being held on that

he was_ hoping that this Court could do something
with regards to that bond, and I had told him
.earlier that you di_dri't have jurisdiction over that
matter. |

THE COURT: That's not before me,

Mr. Feagin. I don't have any jurisdiction on that.

THE DEFENDANT: That's all right, Your
Honor.

THE COURT: Bﬁt you _ban get that taken
care of. ' /

(Attorney confers with defendant . )

- THE COURT: Was that the prablem you had?

THE DEFENDANT: Yes, sir.

THE COURT: Okay, I don't have any
juriédictiori onAn;agistrate level matters so you'll
Jjust need to take care of that.

THE DEEENDANT: Your Honor, .I'd like to
say to the Court, thank you very much. |

THE COURT: Well, I'm gonna tell you, I'm

doing this to protect this lady; but I'm trying to

'hélp you, Mr. Worley.
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THE DEFENDENT: Mr. Feagin.

MS. PARR: Mr. Feagin. I'm trying to
protect Ms. Worley; I'm _trying to help you out. Now
I'm just, I don't know how to get \acro-ss to you
because I really have a concern because you have not
honored the Court's orders in the past ;i but any ture
you even think of hef or doing anything, I want YOu
to think about 15 years. '

THE DEFENDANT: Yes, sir.

THE COURT: Because I'm promising you, and
I'm a man of my word — |

THE DEFENDANT: I believe that, Your
Honor.

THE COURT: -—you will get every day of
it. ‘ |

THE DEFENDANT: I believe that, Your
Honor. I just, like I said, I appreciate this
opportunity, Your Honor, and I would like to vsay
that I've turned myself over to the Lord. I'm
askirig: for th_'LS today —

THE COURT:. I hope to goodness that's
true. o

 THE DEFENDANT: It is true, and I just
pray today's co'ntinuey in my favor. '

THE COURT: Well, good luck to you,’ sir.
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THE DEFENDANT: Thank you, Your Honor.

* * * END OF REQUESTED TRANSCRIPT OF RECORD * * *

! h!
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State v. Feagin 12/10/12 7 ) 3

THE COURT: All right. Yes, sir?

PROBATION AGENT: Your Honor, may it please the‘Court.
This is Indictment 2010-GS-21-0681. Before you is one,
McIver Feagin. Your Honor, he’s here today before you on the
charge of violation of probation. What I just passed up to
you is the violation packet. It includes the notice of
hearing, the legal pfocess in this matter, both the warrant
and the citation. A copy of the original Court order in
this matter for the probation case. A copy of the\letter we
sent to the vicﬁim, we haven’t heard back from her. Also
there’s a copy of the new sentencing décument for what he’s
alfeady serving the Department of Correctgons'for, Your
Honor.

THE COURT: All right, sir. Let me look through this
real quick.

All right. Anything further from the department?

PROBATION AGENT: Your Honor, I can go over some o0f the
background, if you’d like? ./

THE COURT: All right, sir.

PROBATION AGEN?: He was sentenced in this Court and you
were the sentencing judge, he received a sentence of 15
years provided upon the service of 279 days, balance
suspended and five years'probation. This iS'for<ﬁhe offense

of burglary second. After being sentenced, he transitioned

T

{ ‘
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State v. Feagin 12/10/12 4
to probation on October 22, 2010. After that time there

were problems as far as getting Mr. Feagin into the office.

_He actuélly made a call to the Florence County Office in

early December and they took a report from him after that.
Following that he transferred to Williamsburg County. We
made contact with him December of 2010. After that time we
lost contact with Mr. Feagin. Missed the neéxt report and
then the followipg month of January. We got a report during
that time from the Williamsburg County Sheriff’s” Department
where he may have been a suspect in some burgiary. We since
found out he wasn’t involved in that. We tried to locate
Mr. Feagin at the address that was given. We learned he
actually wasn’t living at the address he gave Florence
County. That gave us some conecern. We looked for Mr.
Feagin. We actually ended up staffing this case and issuing
a warrant for Mr. Feagin, Your Honor, January 20, 2011. At
that time he was charged with changing his address without
notifying probation. We weren’t sure where he was living at
that time. And also we couldn’t do a verify home address or
anything like that.

He’q\never made a payment on his case, Your Honor.
Fees, suréharges or anything else. Subsequently we located
Mr. Feagin. We askéd_some;help in the community. We talked
to everybody in the area. We talked to one of the local

stores. We ask that he turn himself in March of 20l11. He.
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State v. Feagin 12/10/12 _ v5’
bonded out the next day. Came béck to the office. We .
received notice from Florence Counﬁy as the time saying he
was actually_being questioned,,bging sought after for some
harassmept of the original victim of this case. -~

Now, I should back-track. There were special conditions
in this matter. He had two special conditions. No contact
with the victim and mental health counseling in this matter.
He has never been to mental health counseling due to the
fact we’ve only had contact with Mr. Feagin three times in
the life of this probationary case.

After seeing the -- from Florence Count§ —- Lake City,
which is in Florence County, conéerning Mr. Feagin activity.
Shorﬁly after that, the month of May 2011 they issues a
warrant for Mr. Feagin. We picked Mr. Feagin up. The
warrant was for harassment in this involved the original
victim in the harassment case. He was subsequently arrested
and taken to Florence County Detention Cente;, and he stayed
there, Your Honor, until Octobgr of last year, Your.Honof,/
where he pled guilty to harassment and to resisting arrest..
Again, this was on the same victim.. The total charges being
in this case, he has a new general session conviction,_that
being- for harassment aﬁd resisting arrest:

As I said earlier he’s never made a payment on this
céée, and he’s violated the court order of no contact with

the victim, this being the original victim in the case,
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itself, and he is currently serving a three year sentence
and a one year sentence in the Department of Cdrrections,
Your Honor.

' THE COURT: All right. ‘Thank you very much, sir.

PROBAT&ON AGENT: You’re welcome, sir.

THE COURT: Mr. Grough, you represent Mr. Feagin?

MR. GROUGH: I do,: Your Honor.

THE COURT: Have you reviewed with him these
allegations, sir?

MR. GROUGH: I have, Your Honor.

THE COURT: All right. I’11l be happy to hear from you on
his behalf.

MR. GROUGH: Thank you, Jﬁdge. Standing with me is

McIver Feagin, and here on his behalf is Mr. Cot Parker who

_is seated behind me. I’1ll ask him to say a few words at the

appropriate time, Your Honor.

I’11 Start by telling you that McIver has been
incarcerated for,the last 589 days. I'm not sure —-=- I
believe that the warrant that he was served for his
violation of probation precédes that,'but as of May 2, 2011,
that was the day that he was arrested on the harassment
charges you heard about and has not been released frqm
cﬁsfody since then. Whatever your decision is toda& we hope
you will- take that into consideration and obg;ously give him

the credit for those one year, seven months and nine days or
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so. .

Another thing I can tell you, certainly, about McIver
is there is a no contact prpvision in there and if Your
Honor is inclined to hear from Mr. Parker for Mr. Feagin in
addition to me wyou’ll understand what McIver and I have
wrestled with over the last little while that I’ve }
reﬁresented him on the harassment charges, as well, at least
for a time, and now, obviously, onlthe probation violation
that followed, is that this was not anything that was
initiated by Mr. Feagin. 1It’s not something I get the
impression from him or from Mr. Parker that would have
happened but for the victim approaching him and trying to
reconciling with him first. ‘

THE COURT: Now, he pled guilty to harassment.

'MR. GROUGH: I understand that, Judge, but that was
essentially an offer that he could not refuse. If I remember
correctly it may have been under North Carolina verses
Alford. It escapes me at this point, regardless, he was
looking at -- N

THE COURT:.Tﬁis sentencing shéé; does not reflect that
he pled under Alford to the charge I had him on, the
burglg;y charge.

MR, GROUGH: That not withstanding, Judge. I certainly
do understand. We’re not disputing ﬁhere’s a violation here

today. We’re only presenting mitigation in hopes that Your
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Honor will considef? that in determining what in
determinating ;hat an appropriate revocation would be. I &o
have a phone of McIver’s that if Your.anor is so inclined
I’d like to show you, at least, a handful of.text messages
from the '‘purported ;ictim after_hie initial arrest, after
he’d been placed on probation in this case.

THE COURT: Well, here’s the thing, Mr., Grough, just so
you’ll understand. I remember Mr. Mclver -- Mr. Feagin when
he was before me, and I remember specifically teliing him
that this no contact order related to him/that I had no |
control over her and if she tries to contact you or if she
contacts you you just need to ignore it. You.heed to net
respond to it. You’re to have no contact with her. So I
don’t know —— I mean; I'1l be happy to loek at any text
messages or whatever you’ve got, but I‘m assuming he
responded?

MR. GROUGH: And Your Honor that is what he and I have

been wrestling with. As I've been explaining to him all

!

these things that I’m discussing with you now, he and I have

discussed in the past, ere all things for the purpose of
mitigation. None of them refute any sort of violation and
THE COURT: I understand.
+ MR, GROUGH: —- none of them suggest that he isn’t on

some level responeible, but they do suggest that this might
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not be nearly as one¥sided as’ the victim would have you
believe after the. fact.
THE COURT: I'm assuming the victim doesn’t care. They
were notified and didn’t bother to show up.
" MR. GROUGH: Correct. What I can-tell you, through my"
conversations with Mr. Parker, who, agaih, is seated back

there and I hope that he will hdave an opportunity to

-reiterate as well. He provided some employment for Mr.

Feagin after he was released out on probation, under Your
Honor’s order and was working almost, if not, seven days a

week,so long as there was work to do. Things were going

\
AN

well. They had set up a little house for him to live in,
tﬁey had put some running water and some lights out there,
as well. One day, Fran, £he vic?im.in this case, Your
Hoﬁér, approached MclIver with a car full of clothes and
essentiall& said, I don’t have anywhere to étay, I'm
homeless. Can you help me. I wapt to get back together with
you,. I'still love you.

THE COURT: And the answer is no.

MR, GROUGH: And, again, it’s as_thoughhwe’re having the
same conversation that he and-I have had and you afe playing
my role and I'm playing his, but the pésition that he was in
was a ﬁerson that he loved and a person that he‘caréd for

was in tremendous need, and-hg felt compelled to offer

assistance to her, That’s now obviously something that he
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wishes he could take back. He --

THE COURT: Ail right. Let’s —- first of all, let’s say
this, and let’s recognize this. He was before me éeptember
of 2010. He began‘violating his probation fairly quickiy.
So it}s never been going well. It may have beeﬁ going well
in the fact that he got a job and he was working, but he
begén violating probation almost immediately. So it hasn’t
been going well. He’s absconded supervision, he hasn’t
reported, he gave bad addresses and wasn’t living at those
addresses. I mean, I say this to you, Mr. Grough, because
you seem to very focused, which I would unde;stand, on the
contact with the victim, but vou know me. You’ve been
around me long enough to know that what I don’t tolerate

;
from people on probation is just not showing up..

i So help me understand how he decides how he’s just not
going to.show'up for probation. ' (

MR. GROUGH: And I’1l let him address that, Your-anor.
THE COURT: Sure. :

- MR. FEAGIN: Your Honor, my father just died. 1I've
mentioned that before the sentencing, ahd.I know that has no
bearing on what I did. I can tell you it wasn’t my
intention fo disregard your Court order. I did try to go
down there. I went. They told me I did wrong. Then I

couldn’t get the people to tell me —— the address, I did

give them my address there. I didn’t have the address to
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the other place. . |

THE_COURT: Well, when they went and checked you weren’t
there. b

MR. FEAGIN: I was working.

THE COURT: Well, they said fhe people that were iiving
there said you weren’t there.

MR. FEAGIN: I was living there. Mr. Parker can verify.
I was living there until they set up the other trailer to I
got -the address. | -

THE COURT: Did you give them notification of that?

MR. FEAGIN: Yes, sir. As soomas I got in touch --
soon as I can get in touch with them.

THE COURT: There are several océasions here that you

failed to report. \

\ s

MR, FEAGIN: I didn’t have no way, Your Honor, and the

‘only reason -- I'm being honest, my girlfriend said she’d

pretend to be my sister. She would come take me to

probation. I had nobody else to help me. I couldn’t ask Mr.

Parker here to do it beﬁause he was —- he ha§ issues
himself. I can’t make everybodquuit their life to handle my
responsibilities. I even walked to probation one time. It’s
like 30 miles‘from where I live at. It’s not that I have _
been frying willfully and>negleétfully to violate my
probation but I hadn’t —- what was I supposed to do, both my

parents are gone. My brother and sister don’t like it
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because I have been so ﬁuch.trouble in the paét.

THE COURT: Look here. I’m not trying to be
insensitive. I’m not -- I appreciate your comments, but
here’s the thing, Mr. Feagin, and, again,/I'm not trying to
be insensitive, but you were using the death of your father
back in 2010 when you Qere in front of me pleading guiity
then.

MR. FEAGIN: Yes, Your Honor.

THE COURT: You’ve been using tha£ as an excuse for
quite some time now.

MR. FEAGIN: Your Honor, as I said it’s no éxcuse. But
when she told me she was going to help me, I cgyldn’t find
nobody else to help me. | .

THE COURT: But here’s what you’re saying, is I ignored
your order and I took her in.

MR. FEAGIN: Your HOQPr, I did what I know in my heart
to do, too. I mean --

THE COURT: Oh, now, don’t go down that road.

MR. FEAGIN: I mean, Mr. Russo, Judge Russo, iou know
when I told you I changed my-iife; I did. I was going to
church with this woman every Sunday.

THE COURT: You weren’t supposed to even héve contact
witﬁ her. :

MR. FEAGIN: I know that, Judge Russo —-

THE COURT: You know, part of the reason I ordered no
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contact with her is not because you’re not good for her, but

- she’s not good for you, either.

MR. -FEAGIN: I realize that now. I really do realize
that. But I loved her.
THE COURT: Well, you don’t know what love is.

. MR. FEAGIN: What I’m trying to say, Your Honor, it’s

not me. I had no intention to talk with this woman, period.

She had a man in Manning, South Carolina to pay her bills,
to do everything for her. Why mess with me period if I was
so much of a threat to her or her worry about her ;ife. She
stayed in my bed for seven months. |
- THE COUR?: You pled gui;ty‘in front of Judge Nettles
two months ago.
MR. FEAGIN: Yes, s%r.
THE COURT: For harassing her. So that -- that’s.not a
sitﬁation where she’s contacting you, thatfs a situation
where you’re contacting her in violation of a restraining
order. 7
. MR. FEAGIN: We was both contacting each other.
THE COURT: Well, you were cogtacting her.
MR. FEAGIN: I understand. Yes, sir,_I did contact her.
I -- because like I said, she said she wantgd to help me.
THE COURT: All right.
MR. FEAGIN: One other thing, Your Honor, she toock me up

there to turn myself in and bonded me out of the probation
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violation. I asked her not to. I said don’t bond me out;
If you really want to help me leave me in here and come talk
to the judge with me.

PROBATION AGENT: If I can add, this is Mr. Feagin’s
fifth time on supervision. Two of those probation cases
ended up on revocation. He has a substantial record, Your
Honor. This probation for burglary is his fourth burgiary.

THE- COURT: Oh, I know. I know.?

I find that the violations of érobation have been
willful. I don’t see Mr. Feagin as being a viable probation
candidate. He doesn’t cooperate, he doesn’t do the things
he’s supposed to do. Probation is not at the leisure of %he
defendant but at the need éf the probation office and I
don’t .think he understands that. .I don’t think ﬁe
understands Court orderf. A Court order is that, it’s an
order. You’re not to have contact with somebody, and I
think —- the order is not don’t have contact unless you
really love her and then you can. It’s just not that way
and I'm going to revoke £his case in full and givé him any/
credit £hat he’s entitled to on these charges.

MR. GROUGH: Thank Your Honor. I should add as far as
the time he had initially 279‘days, but since that time it’s '
only 2 days time for the brobation violatién. We issued the

process served and he was out the next day. The time he

served in the Department of Corrections is not for the

t
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probation violation. It’s on the new sentence itself,
THE COURT: And likeaI said, I don’t calculate time,

now. The Department of Corrections calculafes time.\ I'm
going to order that he’s to be given time -- given credit
for any time that he’s been incarcerated based on this
probation matter, and he already got -- he’s already
received the credit for“the 279 -- and I want to make this

clear because I’ve had this come back several times. When

Qg came before me, he had served 279 days; before he came -

beforé«me. So when I imposed sentence I gave him credit for
the 279 days that he served, and then placed him on
probation. So when he was placed on probation he’s been
given credit for the 279 and now’s Hé’s servihg whatever is
left on the pﬁobation case. So I want to make it clear,
that credit has been given. OHAthis revocation he’s to be
.given any credit that he has been serving with relationship
to either the warrénts that were served on him for thié or
for any time that he’s been in pursuant to those wa;rants.
Now, if he gbt served with these warrants and then bonded
out and then went in front of Judge Nettles or got arrested
on other charge; and he was locked up, he’s locked up on
thegg other charges not on the probation matter, but I'm
going to let the Departﬁent of Corrections work wifh

probation to determine how much time, but I am going to

order that he be. given credit for any time he is entitled
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to.

MR. GROUGH: Thaﬁk you, Your Honor.

~ THE COURT: All right.

PROBATION AGENT: Your Honor, civil judgment for the
unpaid surcharges?

dTHE COURT: Yes, sir.

PROBATION‘AGENT: Thank you, Your Honor.

THE COURT: Thank you.

(This proceeding was concluded.)

16
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C-E-R=-T-I-F-I=C-A-T-E.
I, THE UNDERSIGNED HILDA M. JORDAN, CVR-M, OFFICIAL .COURT
REPORTER FOR THE FIRST JUDICIAL CIRCUIT OF THE STATE OF

SOUTH CAROLINA; DO HEREBY CERTIFY THAT THE FOREGOING 1S A

\

‘TRUE, ACCURATE AND COMPLETE TRANSCRIPT OF RECORD OF ‘THE

PROBATION REVOCATION HEARING IN THE CAPTiONBD CAUSE, 1IN THE
COURT OF GENERAL SESSIONS FOR FLORENCE COUNTY, SOUTH
CAROLINA, ON THE 10 DAY OF DECEMBER, 2012.

I DO FURTHER CERTTFY THAT I AM NEITHER OF KIN, COUNSEL,

Al

NOR INTEREST IN ANY PARTY HERETO.

Hilda M. Jordan, CVR=M

April 11, 2015

]
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
COUNTY OF FLORENCE ) TWELFTH JUDICIAL CIRCUIT
B ) ) '
)
Mclver R. Feagin, Jr., #266756, ) 2015-CP-21-55
)
Applicant, ) )
) i
V. ) RETURN
) .
State of South Carolina, )
- )
Respondent. )
)

In response to the post-conviction relief application filed on January 8, 2015, Respondent

would show this Court:
Lo

Applicant is ingarcerated with the South Carolina Department of Correétions pursuant to the
Florence County Cleric of Court’s ordérs of commitment. Applicant was indicted b/y the June*2(_) 10
term of the Florence County Grand Jury for Burglary - First Degree (2010-GS-21-681). William E.
Grove, Esquire, represented him. On September 21,2010, Applicant entered a plea pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970), to Burglary- Second Degree, Non-Violent. The Honorable
Thomas A. Russo senteﬁced Applicant to confinement for fifteen years suspended upon time served
(279 days) and five years’ probation. On December 10,2012, Applicant again appeared before Judge
Russo for a probation violation, and Judge ‘Russo revoked his probation in full. Applicant was
represented by William E. Grove, Esquire, during his probation hearing,

A-notice of appeal of the probation revocétion was filed on Api)licant’s behalf, and an ap;;eal
was perfected pursuant to Anders v. California, 378 U.S. 738, 87 S. Ct. 1396 (1967). The South
Carolina Court of Appe;als dismissed Applicant’s appeal. State v. Feagin, Op. No. 2014-UP-460

(filed on December 17, 2014). The Remittitur was issued on January 13, 2015.
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For th; purpose of this Return, Respondent incorporates the records of the Florence County
Clerk of Court regarding the subject conviction, Applicant’s records from the South Carolina
Department of Cor;ections, appellate records, an\d the transcripts of both the oﬁginal plea and the
revocation hearing. Respondent reserves the right to amend this Return upon receipt of any releva;lt
materials. '
IL
In his application for post-conviction relief Applicant alleges he is being held in custody
_ unlawfully for the following reasons:
1. “Ineffective Counsel in probation revocation hearing”
a. “Failure to file motion to have Judge Russo removed” ~
b. “Failure to submit phone and texts (sic) messages to exhlblt”

- “Failure to call witness to stand”

Any claims not specifically laid -out in this PCR application or in amendments will be

oppoéed by the State at an evidentiary hearing pursuant to §8§ 17-27-10 to -160 of the South Carolina
Code of Laws and Rule 71.1 of the South Carolin;a Rules of Civil Proceduré (SCRCP). All
amendments shpuld be made well in advance of the evidentiary hearing. If Applicant has been-
appointed an attorney, the attorney, and n;)t Applicant, is the only individual authorized to file
amendments to this applicatioh. See Rule 11, SCRCP. |
IIL
Applicant. challenges the revocation of his probation. Respondent submits that Applicant’s

claim of ineffective assistance of probation revocation counse! is without merit. The decision to

revoke probation is in the discretion of the circuit court judge. State v. Williamson, 356 S.C. 507,

510, 589 S.E.2d 787, 788 (Ct. App. 2003). Instead of requiring proof beyond a reasonable doubt,
. probation is properly revoked upon an evidentiary showing of facts\tending to establish a probation

violation, State v. Hill, 368 S.C. 649, 658, 630 S.E.2d 274, 279 (2006) (citing State v. White, 218
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S.C. 130, 136, 61 S.E.2d 754, 756 (1950)). While underlying probation violations may be criminal
offenses, the probation revocatiqn proceeding is not a criminal trial of those charges. Id. at 658-659,
61 S.E.2d at 279. Criminal procedure rgles governing disclosure of evidence in crinﬁnal cases donot
apply to probation fevocation proceedings; such ﬁroceedings are not criminal trials. I;d.‘ at 659, 61
S.E.2d a-t 280. Probation revocation heaﬁngs have a much lower evidentiary threshold than criminal
proceedings. Id. ét 658, 61 S.E.2d at 279 (emphasis added).

The determination of whether to revoké probation is within the trial court’s discretion, and
the authority to review such a decision is confined to correcting errors of law unless t(he lack of legal
or evidentiary basis indicates the circuit judge’s decision was arbitrary and capricious. State v.
Pauling, 371 SlC. 435, 639 S.E.2d 680 (2006). A revocation hearing addresses two issues: whether
the probationer violated a condition of probation"/and whether the violation warrants revocation.

Black v. Romano, 471 U.S. 606 (1985); Morrissey v. Brewer, 408 U.S. 471 (1972). If the evidence

tends to show a violation of the conditions, then revocation is an appropriate means of enforcing the
probationary sentence. State v. Clough, 220 S.C. 390, 68 S.E.2d 329 (195 1); State v. McCray, 222
S.C. 391,73 S.E.2d 1 (1952).

Due the nature of the revocation hearing, the Sixth and Fourteenth Amendmepts does not per
se create the right to counsel. Gagnon v. Scarpelli, 411 U.S. 778 (1973). Nevertheless, in South
Carolina, Rule 602(a), SCACR, requires the appointment of counsel for indigent defendants in
probation revocation proceedings. See also Barlet v. State, 288 S.C. 481, 343 S.E.2d 620 (1986). .
Because a probationer has a right to counsel, “the same analysis for ineffectiveness that applies in
other PCR proceedings involving claims ragainst counéei should, by analogy, apply in ' PCR
proceedings involving claims against probation counsel.” Tﬁmer v, State, 384 S.C. 451, 455, 682

S.E.2d 792, 794 (2009).

Page 3 of §
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In a PCR action, the applicant bears the burden of proving the allegations in his or her

application. Butlerv. State, 286 S.C. 441, 442,334 S.E.2d 813, 814 (1985) (citing Griffin v. Martm,

- 278 S.C. ‘620, 300 S.E.2d 482 (1983)). Where the application alleges ineffective assistance of
counsel as a ground for relief, the applicant must prove “counsel’s conduct s&uﬁdennined the proper
functioning of the adversarial process” that the proceedings “cannot be relied upon as having
produced a just result.” Id. (citing Strickland v, Wéshing10n, 466 U.S. 668, 686 (1984)).
The proper measure of performance is whéther the attorney provided representation within
the range of competence required in criminal cases. 1d. (citing Strickland, 466 U.S.at 687; Turner v.
Bass, 753 F.2d 342 (4th Cir; 1985);’Marzullo v. Maryland, 561 F.2d 540 (4th Cir. 1977)). The court
strongly presumes counsel rendered adequate assistance and made all significant decisions in the
exercise of reasonable professional judgment. | Id. (citing Strickland, 466 U.S. at 690). The applicant
must ovcrcéme this i)resumption in order to receive relief. glMt_g, 300S8.C. 115,118,386
S.E.2d 624, 625 (1989).
| The reviewing court ;1pplies a two-pronged test in evaluating allegations of ineffective
assistance of plea counsel. First, Applicant must prove that counsel’s performance was deficient.
Under this prong, the court measures an attorney’s performance by its “reasonableness under

professional norms.” Cherry, 300 S.C. at '117, 386 S.E.2d at 625, citing Strickland. Second,

counsel’s deficient performance must have prejudiced Applicant such that “there is a reasonable

probability that, but for counsel's unprofessional errors, the result of the proceeding would have been |

different.” Id. at 117-18, 386 S.E.2d at 625.
Respondent submits Applicant cannot satisfy elther requirement of the Strlckla.nd test.
However, the allegation of ineffective assistance of probation revocation counsel probably raises

qilestions of fact the record does not conclusively refute. Accordingly, Respondent requests an
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evidentiary hearing to fully'resolvé this issue. See Sharperv. State, 279 S.C. 264, 305 S.E.2d 247
(1983).
V.

Eéch and every allegation contained within the applica’t’i’oh not expressly admitted, c_p'Jaliﬁed,
or explained is hereby denied..
i V.

WHEREFORE, Reéspondent requests an cv‘idcntiar)vf hearing solely for the purposle‘ of
determining whether Applicant’s probation revocation counsel was ineffective.

Respectfully submitted,

~ ALAN WILSON
Attorney General

ROBERT BOLCHOZ .
Chief Deputy Attorney General

JOHANNA C. VALENZUELA
Senior Assistant Deputy Attorney General

67 LINDSEY A. MCCALLISTER
Assistant Attorney General

o 2 S~

ATTORNEYS FOR RES{PONDENT

Office of the Attorney General
P.O.Box 11549

Columbia, SC 29211
Telephone: (803) 734-3737

o~

' J% [ 2017

Page 5 of 5

Page 51 of 119



STATE OF SOUTH CAROLINA - o
IN THE COURT OF COMMON PLEAS

.

COUNTY OF FLORENCE
- 2015-CP-21-55

MCIVER R, FEAGIN, JR., #266756
Applicant,
vs

AFFIDAVIT OF SERVICE BY MAIL. -

STATE OF SOUTH CAROLINA,

F e M o N N N N N N N e N N St

Respondent, .
1. Tam an emplo_yee -of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that this

is a proper circumstance of service by mail.

3. I have this.day served'a copy of the Return in the above-captioned matter on the following
person by depositing same in the United States mail, postage prepaid: .

Jonathan D. Waller, Esquire
Giese Law Firm

1315 Blanding Street
Columbia, SC 29201

DATED this the 17* day of January, 2016.

Deonna Rogers, Legal Assistant
For Respondent
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)

COUNTY OF FLORENCE ) TWELTH JUDICIAL CIRCUIT

. ) -
Mclver R. Feagin, Jr., #266756, ) 2015-CP-21-55
’ Applicant, )
v, ) . A :

) Amendment to Application for

State of South Carolina, ) Post Conviction Relief

Respondent. ) '

t

Applicaﬂt, by and through his Attorney, Jonathan D. Waller, Esquire, would -
ameﬁd his Application for Post Conviction Relief filed on January 8, 2015, by adding the
claims of ineffective assistance of probation revocation counsel and that his proba;ion
was revoked and a sentence imposed that exceeds the penalty authorized by law to
question 10 and by adding the following specific prayers f:or relief to his original
allegations:

1. As to representation rendereq by William E. Grove, Esquire:

a. _Probétion revocation counsel failed to object when Applicant was
sentenced to fifteen (15) years imprisonment on a revocétion of his

' p;osation for Indictment No. 2010-GS-21-681 (Burglary — First

Degree) after applicant plead guilty to Burglary — Second Dégree
(non-violent), which carries a maximum punishment of up to ten (10)
years imprisonment. ‘

b. The relief sought under Applicant’s Application fér Post Conviction
Relief; Ineffective assistance of probhtio_n revocation counsel; is the
correction of his sentence and that his case be remanded to the General

Sessions court for further proceedings.’

2. Asto the excessive sentence:

Feagin v. State of SC
Amendment to PCR Application Page 1 of 2
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{
\

a. Applicant was originally sentenced to fifteen (15) years imprisonment,
 credit for 279 days, with the balance suspended upon the service of

five (5) years probation. Applicant was subsequently found to have
willfully Violated his probation and his probation was revoked and he
was sentenced to complete the remaihing portion of the full fifteen
(15) year sentence with credit for time served. The maximum penalty
allowed by law with respect to Burglary — Second Degree (non-
.violent) is ten (10) years imprisonment

b. The relief sought in Applicant’s claim of excessive sentence is the
correction of Aﬁplicant’s sentence for that conviction based upon the

~

record and applicable statutes.

Respectfully submitted,

Novemberg;, 2017 .
Columbia, SC Columbia, South Carolina 29201

ATTORNEY FOR APPLICANT

Feagin v. State of sC )
Amendment to PCR Application Page 2 of 2
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Court of Common Pleas
Twelfth Judicial Circuit
Case No. 2015-CP-21-00055

State of South Carolina

VCounty of Florence

McIver R. Feagin Jr.,

-vs— Transcript of Record

| State of South Carolina,

)

)

)

)

)

)

. )
Plaintiff, )
)

)

)

)

)

)
Defendant .- )
)

November 17, 2017
Florence,. South Carolina
BEFORE:

The Honorable Michael G. Nettles, Judge

APPEARANCES:

Jonathan Waller, Esquire )
Attorney for the Plaintiff

Lindsey McCallister, Esqguire
Attorney for the Defendant

Krystal J. Smith -
Circuit Court Reporter
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EXHIBITS

DESCRIPTION ID. EV

(No Exhibits Presented) . .

dashes

[ph]

(sic]

ellipses .

COURT REPORTER LEGEND

intentional or purposeful interruption
or change in thought

‘trailing;off

Aphonetigally writtenb

written as said
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NOVEMBER 17, 2017

(WHEREUPON, the proceedings began at 10:25 é.m.)

'THE COURT: Take your time, Ms. McCallister. When
you;re prepared, you can put the caption on the record.

MS. MCCALLISTER: Your Honor, this is McIver Feagin
versus the State of South Carolina, 2015—CP-21—0055.

- THE COURT: I think in -- in the upper part of the state
or the Midlands, they might say Fee-gin. I think down here
we say Fay—gip.

MS. MCCALLISTER: Feagin.
THE COURT: All right.
MS. MCCALLISIER: Okay. I'm sorry. I apologize.-

~

THE COURT: That’s okay. N
MR. WALLER: I've been doing the same thing too.
MS. MCCALLISTER: Your Honor, Mr. Feagin was indicted in
June of 2010 for burglary first degree. He pleaded guilty on
September 227, 2010, before Judge Russo. That was a plea

pursuant to Alford v. North Carolina to the lesser included

of burglary sécond.

Your Honor, he was sentenced to 15 years, suspended to
time served plus 5 years’ probation. There were special
conditions of that probation, including no contact with the
victim and that he attend mental health counseling.

Your Honof; on December loﬁ'of 2012, he appeared before

Judge Russo for a probation revocation. He was represented

-4-
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at that probation revocation by Will Grove.
At that time, Judge Russo revoked his probation in full.
He did file an appeal of that probation revocation, which was

dismissed pursuant to Anders v. California, Your Honor.

He filed this PCR on January 8th, 2015, and with an

amendment filed November 8th, 2017. -He is represented by Mr.

Waller in this action, and they are both present in the
courtroom today.

THE COURT: All right.

MR. WALLER: And, 'Your Honor, if I may approach, I‘1ll
hand this up. I have a copy. I'm not sure if one.would have
made‘it to Your Honor with the améndment.

THE COURT: Okay. All right. I'm going to forward you
the opportunity; Mr. Waller, té set forth all the grounds,
including the amendment.

MR. WALLER: Sure, Your Honor.

Your Honor,\quite simply, we have two allegations. One
- and they go hand-in-hand, one of which being that we
contend that Mr. -- Mr. Feagin was sentenced to 15 years for
an offense thatfonly carries up to ten years, and that his
sentence has expired. That duriné the probation revocation
hearing, that Mr. Grove did not object to him being revoked
to 15 yeafs because the sentence only carried ten.

Mr. Feagin -- when he first pled guilty, he was put on

probation and nobody -- nobody raised the issue. The statute

-5
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of limitations as far as the first -- frbm his plea had run;
so we can’t, you know, bring'allegations regarding that, but,
quite honestly, that's --— quite simply, that's our -- that's
our allegations are that the sentence he pled guilty to and
was put on probation for only.carries a maximum of ten years
and he should not have been sentenced to 15 years.

| THE COURT: All right. '

Ms. McCallist?r, f'll be glad to hear what your general
position is. We'll take testimony here in a moment,‘if
necessary, but it seems like a pretty straightforward
proposition here.

MS. MCCALLISTER: Your Honor, it does seem like a
straightforward proposition. The State disagrees that this
was -- at the time -- at the time, this was right éround the
Omnibus Act in 2010, and the State contends that becausg the
-~ the crime for which he was sentenced took place in
December of 2009, then he waé“properly sentenced under the
old burglary secpnd statute, Yoﬁr Honor, which would have
carried 15 years.

So the State contends that the sentence is proper and we

can -~ I have some %;tes to give you and things to lookfat,

]if you want to hear that, or if you would rather hear the

testimony first.
THE COURT: Let's hear the testimony, and I'm'very‘

interested to hear what everybody's position is, but you --

-6-
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as far és the effective dates of the statute, you're
convinced that it was a proper égntence?

MS. MCCALLISTER: Yes, Your Honor, and I think there's,
case law —-

TﬁE COURT: And does the —- .

MS. MCCALLISTER: -- some cases that -

THE COURT: Is it from when the offense took place or
when the plea took place?

MS. MCCALLISTER: Your Honor, the way that I read the
case.law is that; becagse there was a savings clause in the
Omnibus ACt that saved pending actions, that he can be
properly charged because of the offense date, which was in
December of 2009, which would have been,before the 2010
Omnibus Bill took éffect.

THE COURT: Okay. Mr. Waller, you’re recognized.

MR. WALLER: Your Honor, would you like me to respond or

call my witness?

THE COURT: Yeah. We-.can talk about it a li£tle bit and
then we’ll have testimony and we’ll talk about it again.

MR. WALLER: Surg.

What Ms. McCalLister just said about the savings clause,
I completely agree. However,\Mr. Feagin was indicted for
burglary first and he pled guilty to a lesser-included

s,

offense. So the fact that it took place before is -- it

i

doesn't matter when the State allows him to plead guilty to a

-7~
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lesser -- to a lesser offense.

THE COURT: So you're saying that because it'g a lesser
offense that it doesn't -- it doesn't go back\to the offense
daté, it's the sentence date?

| Mk. WALLER: That's correct, Your Honor.' That's what
I'm éayihg.

THE COURT: That sounds like an.interesting/}dea. Is
there any case law to back that up?

MR. WALLER: Well, Your Honor, I think just looking at
the Code, Your Honor, he pled guilfy to burglary second
nonviolent. There was not a burglary second nonﬁiolent or a
burgiary second violent prior to June 2 of 2010. The CDR
code, 0080, that he pled —-- that he pled guilty to that's on
the sentencing sheet, that's on the probation revocaticn
sehtencing sheet, did not e#ist before’June 2rd, 2010, when
the Omnibus Crime Biil went into effect. ~’ \

Your Honor, the State allowed him to plead guilty to
that charge and, Your Honor, I think that's what controls; -
not the fadt that he was arrested\;ver the time ---you know,
charges were pending while the Omnibus Crime Bill went into
effect. ’

Ypur Honor, thé -- even taking it one step further, the
offense that he pled guilty to, burglary second nonyiélent,

would seem to be the lésser included of burglary first, but

based.on the factors ;hat he pled guilty under. He broke
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into a dwelling and he édmitted to that. It wasn't a
business. It .wasn't anything that would have normally been
under a 5prgla;y second violent charge.

.'But, Your Honor, if you would look at the transcript,

. » _

the sentencing sheets, and everything else, it says burglary

second nonviolent, which did not exist prior to June 24,

2010.

THE COURT: Hmm. When is your client’s projected
release‘date? ' ’

MR. WALLER:" Your Honor --

THE quRT: Under what -- under what the State maintains
is a proper sentence?

MR..WALLER: About 18 months, I believe, Your Honor.

THE COURT: Might counsel approach the bench for one
moment?

(WHEREUPON, a bench conference was held off the record,

after which the proceedings resumed as follows.)

\
MR. WALLER: Your Honor, the applicant would call Will

Grove. i

THE COURT: Mr. Grove, please come forward. I'm going
to ask you, if you could, to place your lefﬁ hand on the
Bible and raige your right héﬁd as the clerk administers the
oath.

THE CLERK: Do you swear or affirm that the testimony

you give will be the truth, the whole truth, and nothing but

-9-
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~_WILL GROVE - DIRECT BY MR. WALLER
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the truth, so help you God?

TﬁE WITNESS: I do.

THE COURT: Haﬁe a seat in that witness chair. Pull up-
real close to that microphone and #peak loudly, clearly, aﬁd :
slowly in order that we can hear everything that you havé to

say, and let's start with your full name.

THE WITNESS: William Eugene Grove, G-r—-o-v-e.

ft

THE.COURT: Very good, Mr. Grove. Good to see you
again.
THE WITNESS: Thank you, Your Honor. You too.
MR. WALLER: Thank you, Your Honor. ‘ ¢
WILL GROVE, being first duly
sworn, teétified as follows:

DIRECT EXAMINATION

BY MR. WALLER:

Q: Mr. Grove, how did you come to represent Mr. Feagin?

>

When he was on probation and served with a probation

violation, I was working in the Public Defender's Office here
in Florence and was appointed to represent him on the (
violation of probation;'

Q: Okéy._ Do you remember when you might have receivsd
notice that he was going up for a probation revocation
héaring?

A: I do not. I can tell you as a'géneral rule we woﬁld

find out sometimes day of the hearing. Most of the time,

. _ -10 -
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_WILL GROVE - DIRECT BY MR. WALLER

{

sometime during that week we’d get assignments and talk to
clients ahead of time. I also represented him on a pending
charge; so I was aware that he was on probation, but in terms
of hotice of the violation hearing date, I don't remembei

when that occurred. .

19Q: Okay. Did you have a chance to meet with him on the

probation revocation before y'all Qent to court?.

A: Yes. |

Q: Okay. Do you remember what y'all talked about?

A: We talked about a few things. One of them was that he
was cornicerned that Judge Russo was going to hear his

probation case. He wanted me to request that Judge Russo be

recused.

I didn't think that that was proper. I didn't think
that we had any reasonable grounds to recuée'Judge Russo. He
had presided over the plea, and I believe he had retained

jurisdiction over the probation case. I didn't see any fruit

i

coming from asking Judge Russo to recuse himself and so I

‘decided not to do that.

He -~ we spent a lot of time talking about his
girlfriénd or ex-girlfriend, thé lady listed as the victim,
the lady whq he wasn't supposed to be having contact with,
and we ségnt a lot of time talking about the contact being
mutual and consensual, that théy had had conversations, they:

had texted back and forth, and I tried to express to him that

-11-
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WILL GROVE - DIRECT BY MR. WALLER

that was still an express violation of his probation.
It might be mitigatory that, you know, she was the --

she engaged in the conversations. She began conversg}ions
wiﬁh him. Shevsought ﬁim out, but he participated in those
\conversations. "I think he broughtvher into his home at one
poinf,and that'——‘none/of that changes the fact that he had
contact with her and he was in violation of his probation for.
that reason, along with several others.

Q: Essentially, he was the‘one that was ﬁnder an order not

to see her, not her?

A: That's right.

Q: Okay. Was there also a -- a conviction that would have

_peen a violation as well? N
A: Yes. He pled to harassmenf and somethihg else.
Q: -Okéy. 3
A: And‘I can't remember off the top of ﬁy headehat it was.
And réceived an active sentence of fwo or three years, I
believé; with a substantial amount of credit for time served.
Q; Okay. You did not represent him on the first plea; is
that correct?

A: Correct. The burglary éharge that he was ultimagely on
probation for -- I was not his iéwyer for that, but I was his
lawye; for the éubsequent charges.

Q: Did you know'anything regarding the underlying facts and

J
circumstances of that case?

-12-
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WILL GROVE - DIRECT BY MR. WALTLER

A: I know -- I knew through my representation of him that
it involved this woman that he had had contact with while he
was on probation, but outside of that, I didn't go pull that

file and read through an old file that he had pled guilty to

Q: Okay. . '
A: -- three or four years-before,'no.
Q: Did you ﬁ? what information did you have regarding what

he was facing on his —-- what was hanging over his head?

A: Candidly, I don't remember. Tt wés -- it would have
either been that he héd a 15-year suspended sentence --
that's the most likely scenario -- or tha£ he’had pled guilty
to a burglary second.

I do not remember putting together that it was a
burglary second nonviolent, and ﬁhat there was a 1l5-year
suspended sentence. That I think would have jumpéa out at me
as different because for my entire career aé a public
defender or criminal defense lawyer of any kind, there has
always been a burglary second nonviolent. 'I didn't practice
in criminal iaw when there was just one burglary second
degree. ‘

So Ifve always associated burglary second nonviole;t as
being a 10-year sentence. So if I had ré;lized or if I had
been aware that it was a burglary second pogviolent Qith a

15-year sentence, I think that that would have struck me as

T13-

-~

Page 67 of 119




10
11
12
13
14
15
16
17
18
19
20
21
2
23
24
25

_WILL GROVE - DIRECT BY MR. WALLER

unusual, but I didn't -- I didn't see that.

Q: Did you know that it was a burglary second nonviolent? °

A: I don't think so. If I saw burglary second.degree and

15 years, I think I would have assumed that he had pled to a

|burglary second violent charge.

Q: Okay. Did you --
MR.:WALLER: Your Honor,/may I approach the'witness?
THE COURT: Yes.

BY -MR. WALLER: |

Q

Did you h?ve a chance to review the sentencing sheet?

A: I've-seen it in the packet of information, but I did not
review the Form 9 or thé sentencing sheet prior'to his
probation violatiqn hearing. I wouid have been given a Form -
lldGIfrom Probation that wouid have had that information in
it and, if it's contained in there, I simply missed itl

Q: Okay. What, if any, conversations would you havevhad

with Mr. Feagin regarding the potential éenalties that he

was, you know, facing in the probation revocation?

A: We‘would have talked about tﬁe total sentence and that
-- and that 15 years was -- was a. possibility. Thét would
have been written very cleériy-on something, on the 1106;I
suppose. N

We- would have talked about how that was a_worst-case
scenario, obviously. He had a subétantial amount of credit

granted at the time of his plea and he had sat for a

- 14-
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WILL GROVE - DIRECT BY MR. WALLER

substantial amount of time in the detention center after

having been served with that warrant and that he would be

\entitled to all of that credit, but it was a 12- or 1l3-year

sentence in terms of total eprsure that he would have been
looking'at;

Q: Okay. Would you have had an opportunity -- you
testified you did not pull the original file?

A: That's correct. :

Q: Okaf. Do you —-'did you have copies of the ériginal
indictments or sentencing Sheets or anything of that nature?
A: I don't think so. In handling probation wviolations,
typically what we would receive is a copy éfAthe Form 1106
from Probation, a copy of the warrant that Probation served
or the citation that they had served in the particular case,
and not much else as it pertained to the violation itself.
Q: Okay. Would you have spoken with his previoué attorney
-- I believe it was Vick Meetze -- regarding what he was -
facing?

A: I could have. I don't think that I did. Again, it just
-- it never presented itself as an issue to me and I think
that that's -- certainly, I'm responsible for th;t, but it
never dawned on me.that that was something that could have
been corrected or needed correcting.

Q: Okay. So you just thought he was -- had 15 years

hanging over his head for a burglary second?

-15-
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WILL GROVE - DIRECT BY MR. WALLER

A: That's right.

Q: Okay. Are you familiar off the top of your head with

CDR codes?
A: Some of them stick with me, but certainly not all of

Q: All right. Are you familiar with the CDR code system?

A: Yes.
Q: Have you researched that before or had to research
individual CDR codes? -

A: I've had to look up CDR codes individually beforei I've
had to go back and correct them when they weren’t right.
Yes, I am familiar with it.
Q: Okay.
MR. WALLER: I beg the Court's indulgence, plea;e.
THE COURT: Mr. Grove, do you think that was an improper

sentence?

THE WITNESS: I don't know, Your Honor. It certainly

-

lcreates a very interesting issue about due process.

As written, yes. I.don't think a burglary second
nonviolent can carry up -- if it was -- and in my opinion, I
mean, for whatever that's worth. If it said burglary second

degree, I think that's a different story, but the fact that

it spells ouf nonviélent but then 15, there's.-- there's
never(been a situation/that that ﬁas -- that those two things
coexisted.
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WILL GROVE - CROSS BY MS. MCCALLISTER .

THE COURT: All right.

'MR. WALLER: Your ﬁonor, I have no further questions for
Mr. Grove.

THE COURT: All right. Ms. McCallister?

MS. MCCALLISTER: Thank you, Your Honér.

N

CROSS-EXAMINATION

BY MS. MCCALLISTER:
Q: Mr. Grove, if we assume for the sake of’argumenﬁ that
this was an improper sentence that was given at the plea, do
you feel that the probation revocation is the proper forumvto
challenée that senténce?

THE COURT: That's a very good Questipn.

A: No. There was -- the opportunity to appeal the sentence

‘had long lapsed by that time. It may have been incumbent on

me to bring it to the judge's attention so that the judge
could factor that into what an appropriate sentence might be,
but in terms of challenging the underlying charge or the

underlying sentence, no, that's not the appropriate forum.

Qs Okay.

MS. MCCALLISTER: Thank you. That's. all I have.

A\

THE COURT: All right.
\

AN .
MR. WALLER: Nothing further, Your Honor.
THE COURT: You may step down. Any objectioﬁ to Mr.

Grove being excused?

MR. WALLER: No objection, Your Honor.
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THE COURT: You're free to leave. You can stay if you’d
like.

THE WITNESS: I might stick around for just a moment,
Your Honorf |

THE COURT: All right. Good.

MR. WALLER: Nothfng further from the applicﬁnt e#gept
just some argument, Your Honor;

| MS. MCCALLISTER: Same, Your Honor.

THE COURT: All right. Well, Ms. McCallister -- well,
since it’s your application, I'll let you go first, Mr.
Waller. N

MR. WALLER: .Your Honor, you've heard most 6f the
argument. The remaining argument that I would -- I would ask
Your Honor to review the original plea transcnipt, which
shou%é be part>of your packet.

This is the sentehcing portion, It took place the day
after the plea itself. In particular, reyiew the portions
where Ms. Parr, who I believe has since then retired, on page
3 at the ﬁery -- the very beginning of the case says tpat Mr.
Feagin is pleading to burglary second degree nonviolent. And
the senfencing shee; from that,listé burglary second and it
specifically says nonviolent ;n the offense.

THE COURT: And the CDR code says nonviélent.

: \

MR. WALLER: Yes, sir. The CDR code is 0080, which is

nonviolent.

T18-
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And as I mentioned -before, that CDR code was.not in
effect-prior to June of 2010. There was an 6ld CDR code for
burglary second degree when it was all-encompassing. In June
of 2010, two new CDR codes were pro&uced, one for burglary
second nonviolent and one for burélary second violent. Two
separafe offenses, tﬁo -- two completely different things.

Your Honor, it would -- if you look forward to the --
the sentencing sheet for the probation rercation hearing, it
again lists 'the CDR -- conviction CDR code’as 0080. Your

Honor, the sentencing sheet from the plea had burglary second
nonéiolent and it had éhe correct CDR code.

It had the handwritten zero to 15 that tﬁe Solicitor's
Office traditionally does give the judge, you know, a quick
reference to the potential penalties.‘ Your Honor, I think
that was just an error. This was a time where everyone was
adjusfing to the changes.in;the law and the.changes in
sentencing.

But, Your Honor, I think the record is clear that the
sentence for which he pled guilty to' was burglary.second
nonviolent, which didn't exist before June of 2010. It did"
not exist when he was arrested;for burglary first. He was
allowed to plead to a lesser charge and, as Your Honor knows,
you can plead to a legal fiction, even if that is not
something that -- |

THE COURT: I think -- I think it must be a coffeepot

19
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back there. The&'re checking it out. If there's a flame
coming from back there, I'll tell y'all y'all can leave.

MR. WALLER: He can plead to a legal fiction aé long as
the State allows him to. So he was proceeding with the 4
benefit qf a bargain here and so the State controlled what he
-- along with his attorney, what he was pleading guilty to,
and I think it's clear that he was pleading to burglary
second degree nonviolent under the new law, which carried up
to 10 years. |

THE COURT: Ms. McCallister, I know that probably in a
perfect world he should have appealed that.

MS. MCCALLISTER: Yes.

B THE COURT: But I can uﬁderstand why a :easonable'person |
would not, just not knowing‘any better, but here we are where
he's doing a 15-year sentence on something that only ﬂas ten,
and that almost seems it has a ring of wrong to it. |

MS. MCCALLISTER: Your Honor, I understand. I
understand Mr. Waller's argument. The Stateydisagrees about
what happened and how we got here though, Your Honor.

I think I heard Mr. Waller say that the violent and
nonviolent for burglary second did not e;ist prior to 2010.
Your ﬁdnor, the statuté code from 2009 does list Section 16—
11-312(b) as a violent offense, which would make (a) a
nonviolent offense in the State’s mind. ~

THE COURT: But the CDR code that he pled to was only a
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10-year sentence.

!

MS. MCCALLISTER: Your Honor, he pled after the Omnibus
went into<éffect and so -- and he -- and Mr. Waller is
correct that then those CDR codes were created, Your Honor.

So I don't know that the CDR code on the State or on the

senteﬁcing sheet that they put in at the time -- if that --

that could be just a scrivener’s error that somebody didn't

realize that this was for a case that had arisen under the
old statute and they put the wrong CDR code. -
THE;COURT: Do you t?ink'now is the time to correcﬁ it?
MS. MCCALLISTER: Yoﬁ£ Honor, I don't think now is the
time. II mean to correct the CDR code or to correct a
sentence?
THE COURT: The situation.

|

" MS. MCCALLISTER: Your Honor, the State's position is

~

still that 15 years in 2009 for a nonviolent burglary was an

appropriate sentence, and so the State’s position is that

|there is nothing to correct.

THE COURT: Hmm. All right.
Mr. Waller, do you —-

Or do you have anything else?
MS._MCCALLISTER: ?our Honor, I just would point you to

the case State v. Brown, Your Honor, and the cite for that is

402 S.C.J119. It's a 2013 case.

There was an issue that's not exactly the same but

~21-
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similar. Mr. Brown, in that case, was indicted on charges

‘under the grand larceny statute, which by the 2010 Cmnibus

the minimum lével was raised from 1,000 to 2;000. He was
indicted in May of 2012 for a crime that was committed in
April of 2010.

The jury was instructed oh the old statute; so the
thousand dollar level. He appealed that. He was convicted
under the old statute and appealed the jury instruction |
issue, and the Court of Appeals analyzed‘this issue with the
Omnibus Act and the savings clause and whether that jury
instruction was proper and whether he was properly charged

under the old statute, and they found that he was because of

i N

the language of the savings clause that you are -- Ehat your
liability for the crime is incurred at the E;me the crime is

S : .
bommitted.

In this case,\Mr. Feagin?s crime was éommittéd in
December of 2009, which the State contends at that p§int he
incurred the liability, which would've been under the old
étatute.

THE COURT: Mr. Waller?

MR. WALLER: Your Honor, .I'm familiar with what she's

talking about. Your Honor, that goes to the guilt or

s -

‘innocence, not to the penalty. If the penalty for what he is

|being sentenced to has been reduced by the legislature, he

should get the benefit of that bargain.
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He's -~ certainly, the elements of the crime didn't
change, and he's not contesting that. He's not contesting
his conviction whatsoever. He's jusﬁ saying'that -- that --

THE COURT: He got 15 when he’shéuld have gotten tén?

MR. WALLER: Yes, sir. Yes,'sir.

THE COURT: All right. What —- y'all‘would know Qetter
than I. If I'wefe to grant the relief and he is released and
they éppeal the order}{thenrhe'il remain in detentioﬁ and
when the appeal comes up, if he's out of jail, will théy
dismiss it‘as.being moot or what do they do?

MR. WALLER: Your Honor, certainly, I think we could go
through the appeal bond process; That’s certainly not -- not
a given, but-that certainly is a potential remedy, even if
the State_decides to appeal, that he could\potentially get a
bond while that appeal is pending." Yéur Honor, I don't
bélieve it would be moot even if he is released.

THE COURT: Why wouldn't it?

MR. WALLER: Well, I think that the --

THE COURT: What do they normally do?

- MR. WALLER: In the radical sense, it may be.

THﬁ COURT: Yeah.

MR. WALLER: But I don't think from a --

_THE COURT: Legal standpoint. '
MR. WALLER: - legal standpoint. Yes, sir.

THE COURT: What do you have to say about that, Ms.
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McCallister?

MS. MCCALLISTER: Whether it would be moot or not, Your

‘Honor?

THE COURT: Right. He's goind\to be released in 18

-Imonths and it will take longer than that to get up there.

MS. MCCALLISTER: It may very weil, Your’ Honor.

Like Mr. Waller said, there's always -- there's always
.thg_appeal bondvpfocess and that may be something that offers
some relief, but I mean the relief that he's seeking is to be
released aﬁd he’s,sayihg thaf he is on -- he’s being held on
an illegal sentence. I don't know what remedy ;here is if
the senténce expires by the time the appeal is heard. |

THE COURT: That was the question I was asking.
Apparently, nopody in this room kﬁows.

MS. MCCALLISTER: I do not knqw, Your Honor.

THE; ‘ COURT: All —right. B

MR. WALLER: I don't have anything further on that, Your
Honor. . |

THE COURT: All»right. ‘Mr. Waller, I'm going to.ask
that yéu prepare an order to —- consistent with yoﬁr afgument
and forward a copy of that to Ms. McCallister prior to
submipting it to me to ensure that it accurately reflects my
%uling here toéay. |

And anything further from énybody? -

MR. WALLER: Your Honor, may I request that you considér _

-4 -

Page 78 of 119



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25

issuing a Form 4 with a formal order to follow so we can get

the process started?

THE COURT: If you prepare it, I'll be happy to do it.
MR. WALLER: Yes, sir.

THE COURT: All right. You may call your next case.
Good luck to you.

THE APPLICANT: Thank you, Judge.

. MS. MCCALLISTER: Your Honor, I think we’re finished for

today.

(WHEREUPON, the proceedings ended at 10:55 a.m.)

—-— END REQUESTED TRANSCRIPT ---
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‘8tate of South Carolina - - )

) Certificate

County of Florence )

I, ‘the undersigned, Krystal J. Smith, Notary Public and

|official Court Reporter for the Twelfth Judicial Circuit of

|the State of South Carolina, do hereby certify that the

)

foregoing pages, numbered 1 throughVZS,-constitute a true,

accurate, and complete Trahscriptﬁof’ReCOrd'of all the

'proceedinés had and evidence introduced in the hearing of the

above captioned case, relative to appeal, in the Court -of

Common Pleas for Florence County, South Carolina, on the 17t
day of November, 2017.
T do further certify that I am neither of kin, counsel,

nor interest to any party hereto.

KnedaQ S,

Court Reporter

Florence, South Carolina

September 13, 2018 -
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

TWELFTH JUDICIAL CIRCUIT
COUNTY OF FLORENCE

C/ANo.: 2015-CP-21-55

Mclver R. Feagin, Jr., #266756,

Applicant,

-1 3
— 2
ORDER GRANT[ﬁ(;-'L>

s, POST CONVICTION R;sg;@l«*

7:?0‘“’

Eoo
'“'07-:.::
P
E =

~ State of South Carolina,

/

Respondent.

gl € “d - 330 L

This mattér comes before the Court pursuant to an application for post-conviction relief
(PCR) filed January 8; 2015. Respondent made its Return on January 17? 2017, requesting an
evidentiary hearing be convened. Jonathan D. Waller, Esquire, was appointed pursuant tq Rule
608, SCACR, to represent Applicant in this vmatter._ Applicant, by and through counsel, filed an
Amendment to Application for Post Conviction Reliéf on Nnvember 13, 2017. An evidentiary

hearing was held on November 17, 2017, at the Florence County Courthouse. Applicant was

present and represented by Counsel Waller. Respondent was represented bs' Lindsey A.

McCallister, Esquire, of the South Carolina Office of Attorney General,

- At the PCR hnaring, Applicant’s probation re;vocafion counsel, William E. Grove,
Esqulre testified. The Court had before it the Florence Countv Clerk of Court’s records,
. Applicant’s South Carolma Department of Corrections records, the PCR Application, the Return,

Applicant's Amendments, the sentencing transcript from Applicant’s plea, and the prbbation

revocation hearing transcript.

L PROCEDURAL BACKGROUND '

Applicant was indicted during the June 3, 2010 term of the F lorence County Grand Jury for

Burglary - First Degree (2010-GS- 21-681) The parties reached a plea agreement for. a
1of11 AT
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recommendation by the State to a cap of five (5) years to the Iéssef-included offense of Burglary

A

- 'Second Degree (Non-Violent). Applicant pled pursuant to North Carolina v. Alford.!

The HonoraBle Thomas A. Russo sentenced Applicant to fifteen (15) years imprisonment
sﬁspended upon time served (279 days) and five years probation. Judge Russo retained
jurisdicﬁon of the matter and on ‘December 10, '2012, Applicant again appeared before Judge
Russo for a probation violation hearing. Applicant was reﬁresented by William E. Grove,
Esquire, for his probation heari‘ng.2 Judge Russo found a willful violation of the conditions of

probation'and revoked Applicant’s probation in full, sentencing Applicant to serve the remainder

of the fifteen (15) year sentence in the Department of Corrections.

A timely notice of appeal of the probation revocation was filed on Applicant's behalf, and an

appeal was perfected pursuant to Anders v. Célifomia 378 U.S. 738, 87 S. Ct. 1396 (1967). The

South Carolina Court of Appeals dlsmlssed Applicant’s appeal. State v. Feagin, Op. No 2014—

UP-460 (filed on December 17, 2014). The Remittitur was issued on January 13, 2015.

Prior to the PCR hearing, Applicant, through counsel, indicated that he would only be
proceeding under the allegations made in the Amendment to Application for Post Conviction
Relief filed November 13, ;017. Ig that Amendment, Applic;nt made claims of “Ineffective
,assistgnce of probation revocation counsel,” and “Excessive Sentence” in his Application,\stating
specifically that counsel failed to object to a sentence in excess of the maxhn@ pénalty
éuthoﬁzed By statute a;md that Applicant was sentenced in excess of the maximu;n— penalty

authorized by statute,

II. SUMMARY OF TESTIMONY

! 400US 25, 91 S.Ct. 160 (1970).
? William E. Grove, Esquire, was not counsel for Applicant’s underlying plea. .

20f11
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At an evidentiary hearing held November 17, 2017 at the Florence County Courthouse,

7
brobation revocation counsel, William E. Grove, testified as to the facts and circumstances

surrounding Mr. Grove’s representation of Applicant. Mr. Grovg‘ testified that he was appointed
| to represent Applicant through his duties with the Florence County Public Defender’s office. Mr.
Grove testified that he did not represent Applicént on the original charges and that, with respect
to this case, his representation. was limited to Applicant's probation revocation. Mr. Grove
testified fhat he may have represented Applicant “on an unrelated charge prior to the
representation at issue. Mr. Grove testified that he became aware of the allegations of probation
violati\'ons at some point prior to the day of the probation hearing. He testified that there is often
a very short period of advance no;ice with probation violations, sometimes the day of the
hearing, but that he had adequate advanced notice of Applicant's alleéed violations and was able

to meet with Applicant in advance of the hearing to prepare mitigation regardihg the alleged

-violations.
;
M. Grove testified that he did not conduct any investigation into the underlying case, did not
obtain a copy of the Burglary file, nor speak with plea counsel regarding Applicant's sentence.

He testified that the only information he had was that Applicant pled to Burglary 2™ degree fora
3 -

fifteen (15) year suspended sentence. Mr. Grove testified that as long as he has been engaged in

the practice of criminal law, there has been a charge of Burglary — 2™ Degree (Non-Violent) as
well as a Burglary — 2™ Degree (Violent). He testified that he assumed that a defendant with a

sentence of 15 years to a Burglary — 2_“d Degree, would have been the result of a Burglary — 2™

Degree (\}iolent).

Jofll-
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Mr. Grove testified that he is familiar with the CDR Code system and that he has researchéd
various CDR Codes in the course of his representation of criminal clients throughout his career.
He testified that he knows some CDR Codes by memory but that the CDR Code for Burglary -

72“" Degree (Non-Violent) is not one he knows from memory‘. Mr. Grove tpstiﬁéd that he would
not have been provided with a copy of the probation revocation sentencing sheet (DPPPS Form ~
9) in advance of the hearing and would only have been provided with other documents wﬁich
would not have co\ntained information regarding CDR Code numbers. Mr. Grove testified that

he gave no consideration to objecting to the revocation, in full, of Applicant’s sentence as he was

focused on presenting mitigation as to the wiliful,nqss of the alleged violations. Mr. Grove also
testified that he did not believe that the probation hearing was the appropriate venue to challenge
the sentence issued in the original plea. Mr. Grove also testified that, by the date of his

/
appointment on Applicant’s probation revocation, the time to file'an appeal or a motion for

recbnsi@eration of tﬁe sentence from the guilty plea had long since expired.

.  APPLICABLELAW

In a post-conviction relief action, Applicant bears the burden of proving the allegafions in the
application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 ( 1985). Where ineffeciive assistance
on counsel is alleged as a gfound for relief, the Applicant must prove that “counsel’s conduct s§
undermined the proper functioning of the adversarial process that the trial caﬁnot'be relied onas
havmg produced a just result.” Strlckland \A Washmgto , 466 U.S. 668, 686, 104 S.Ct. 2052,
2064 (1984), Butler v. State, 334 S.E.2d 813.

N

The proper measure of performance is whether the attorney provided represéntation within

-

the range of competence required in criminal cases. The courts presume counsel “rendered

adequate assistance and made all significant decision in the exercise of reasonable professional

40f1l
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judgmeh . Strickland, 466 U.S. at 690, 104 S.Ct. at 2066. The Applicant must overcome this
presumption in order to receive relief. See Cherry v. State, 300 S.C. 115, 118, 386 S.E.2d 624,
625 (1989).

A two pronged test fs used in evaluating .allegations of ineffective assistance of counsel.
First, the Applicant must prove cc;unsel’s performance was deficient. Under this prong, attomey
performance is measured by its “reasonableness under prevailing professional norms.” Cherry v.
State, 300 S.C. at 117, 386 S.E.2d at 625 (quoting Strickland, 466 U.S. at 688, 104 S.Ct. at
2065). Second, counsel’s deficient performance must have prejudiced the Applicant such that
“there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different.” Cherry, 300 S.C. at 117-118, 386 S.E.2d at. 625,

South Carolina Rule 602(a), SCACR requires the appointment of counsel for indigent
defendants in probation revocatién proceedings. The courts have used the Strickland test to
evaluate claims of ineffective assistance of probation revocation counsel. See, e.g., United States

v. Wren, 682 F.Supp. 1237 (S.D.Ga. 1988). However, since a probation revocation is not a

formal adversarial proceeding, “the Court must review counsel’s performance in light of the
particular type of proceeding involved.” Id.

IV. FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Court has reviewed the testimony presented at the evidentiary hearing, observed thé
. witnesses presented at the hearing, passed upon their credibility, and weighed the testimony
accordingly. Further, this Court has reviewed the Clerk of Court reéords regarding the subject
conv1ct|ons the sentencing portion of the plea transcript, the probation revocatlon hearing
transcrlpt Applicant’s records from the South Carolina Department of Corrections, the

Application for post-conviction relief, and the legal arguments made by the attorneys. Pursuant

5ofll
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to S.C. Code Ann. §17-27-80 (2003), this Court makes the following findings of fact based upon
all of the probative evidence presented.

Applicant argues that his sentence exceeds the maximum authorized by law. Applicant was

indicted in June of 2010 for the offense of Burglary — 1¥ Degree for an incident that occurred in

Decemb_er of 2009. Applicant entered his plea to Burglary - 2" Degree (Non-Violent) and was

-

sentenced on September 20, 2010. On June 2, 2010 the Omnibus Crime Reduction and

Séntencing Reform Act went into effect and, in part, divided the previously singular Burglary -

2™ Degree into the newly created Non-Violent penalty statute §16-11-312(C)(1), bearing CDR

Code #0080 and punishable by imprisonment for not more than 10 years, and the previously
enacted Violent penalty statute §16-1 1.'312((;)(2)’ bearing CDR Code #0086 and punishable by

hﬁprisoﬁment for not more than fifteen years, provided, that no person E:onvicted of burglary in

the sec'ond\’ degree pursuant t§\$ubsection (B) shall be eligible for parole except upon service of

not less than one-third of the term of the sentence. The CDR Code #0080 was created in
/ .

conjunction with the new offenée of Burglary — 2™ Degree (Non-Violent) and was not \effective

until June 2, 2010,
The State argues that the Omnibus Crime Reduction and Sentencing Reform Act contains a

savings clause, which it does, and that because Applicant's offense occurred prior to the

enactment of the Omnibus Crime Reduction and Sentencing Reform Act, that Applicant was

prosecuted under the “old” law. A review of the record shows that the State’s argument is

. without merit. First and- foremost, if Applicant had pled as indicted, the savings clause of the
Omnibus Crime Reduction and Séntencing Reform Act may apply; however, in the case at hand,

Applicant was allowed to plead to a lesser offense and the record is clear that Applicént was

6ofll
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allowed to plead to the “new” Burglary — om Degree. (Non-Violent). In the plea eentencing ‘
transcript the Assistant Solicitor informs the plea judge that Applicant is pleading to Burglary —
2™ Degree (Non-Violent); the violent or non-violene provision is a distinction not made under
the “old” law.? Further, the sentenci.ng sheet for Applicant’s plea lists the offense for which( he is
pleading as Burglary — 2™ Degree (Non-Violent) bearing a CDR Coc{e of 0080.* The Probation
Revocation sentencing sheef contains the same CDR Code #0080. F inally; no testimdnir or other
evidence was presented by the- State that could, in any - way, be reaso/nably.interpreted that
Applicant pled under the “old” law. | |

The State offers further argument that pursuent to State v, Brown, 402 S.C. 119, 740 S.E.2d |
493 (2013), ‘a change or “update” to the statute regarding the offense does not absolve a criminal

defendant of a more serious offense when the act was committed prior to the change or “update.”

First, because Applicant pled guilty to a lesser offense, the savings clause or the Court's rulings

in Brown do not apply to the case at hand. Further, B;own is factually distinguishable from the

\

case at hand as it concerned a chahge or “update” of the elements of an offense; specifically an

update of monetary thresholds for various levels of larceny to reflect the inflation in the value of
-goods that occurs with the passage of time. The elements of Burglary - 2™ Degree did not
change for either §16-11-312(A) - entry imo a dwelling, or §16-11-312(B) — entry into a

building with an aggravating ci/rc_umstani:e; the legislature simply created a separate penalty for |

~

3 The State argues the “old” law did make such a distinction, though not explicitly, and the
revised statute merely changed the penalties.

* The State argues the CDR Code issue is most likely a scrivener's error since Applicanf pleaded

guilty and was sentenced shortly after the Omnibus Crime Reduction and Sentencing Reform
Act took effect. :
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§16-11-312(A). As previously stated, because Applicant was allowed to plead to the lesser
, offeﬁse of Burglary — 2™ Degree (Non-Violent), under CDR Code #0080 it is clear that the State

iriiended for the plea to occur pursuant to the newly created penalty. As sﬁch, this Court finds
that Applicant was sentenced in excess of the maximum penalty authorized by statute.

Applicant argues Probation Revocation Counsel was ineffective in failing‘to object to the

- sentence of the court following its deter_minatipn that he had wfllfully vioiated the conditions of -

his probation. In South Carolina ‘all persons charged with probation violations have a right to
' /

counsel. Barlet v, State, 288 S.C. 481, 343 S.E.2d 620 (1986). To prove ineffective assistance of

counsel, a petitioner must show 1) that counsel's performance was deficient; and 2) that

- petitioner was prejudiced by such deficiency. Strickland v. Washington, 466 U.S. 668, 104 S.Ct. -

2052, 80 L.Ed.2d 674 (1984); Butler \// State, 286 S.C. 441, 334 S.E.2d 813 (1985). The courts

have used the Strickland test to evaluate claims of ineffective assistance of probation revocation

counsel. See, e.g., United States v. Wren, 682 F.Supp. 1237 (S.D.Ga. 1988). However, since a
probation revocation is not a formal adversarial proceeding, “the Court must review counsel’s

performance in light of the particular type of proceeding involved.” Id. Probation Revocation

Counsel did not object to the sentence imposed by the probation revocation judge. Counsel

testified that he conducteel 1o investigation into Applicant's‘ underlying sentence-. Counsel did
r‘10t» even review the file from Applicant's plea prior to the probation heering. Counsel testified
that he “knew” that Applicant hed a remaining balance of fifteen (15) years of potential sentence
and assumed the exposure was the result of a‘ Burglary — 2™ Deéree (Violent) convietion ora

Burglary — 2"" Degree conviction prior to the Omnibus Crime Reduction and Sentencing Reform
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Act. Copnsel teetiﬁed that at the time of the sentence, he did not recognize any error in
sentencing.

Counsel had ample opportunity to meet with Applicant prior to the i)robation hearing.
Counsel testified that he had prepared mitigation regarding the alleged violations that included
text messages from the. victim in the underlying of‘fense. Applicant failed, ho§vever, to conduct
‘even a minimal investigation into the offense for which Applicant was beihg ;upervised by

probation. Counsel represented Applicant through his employment with the public defender’s

office, the same organization, which represented Applicant during his elea. Counsel could have
reviewed the file or spoken with Applicant's prior counse\l, but he chose not to do so.

The issue was, accordingly, not preserved for appeal, despite counsel filing a notice of intent
to appeal on behalf of Applicant. The South Carolina Supreme Court has held that a challenge to
an excessive sentence is not a auestion of subject matter jurisdiction, cannot be raised for the

first time on appeal, and therefore must be preserved by motion or objection. State v. Johnston,

333 8.C. 459, 510 S.E.2d 423 (S.C., 1999). Applicant's appropriate remedy therefore is through

ihe Post Conviction Relief Act. Id. Though this Court agrees with the State that the probation

revocation hearing was not the appropriate forum to challenge the original sentence itself, (See

Cherry v. State, 300 S.C. at 117, 386 S.E.2d at 625 (quoting Strickland, 466 U.S. at 688, 104

S.Ct. at 2065)), this Court also finds that Counsel's representation of Applicant fell below the

standard of “reasonableness under preveiling professional norms” when he failed to object to the
15 year probation revocation sentence as greater than the 10 years that Applicant could have
potential]y been sentenced on the violatioes of probatiex_l.‘ This Court notes that Applicant raises
| ne claims of ineffective assistance of plea counsel, aﬁd any ‘claims of ineffectiveness are solely

related to probation revocation counsel. Applicantﬁrthermore has met his burden of a showing
90f1 1
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of prejudice given the fact that Applicant is incarcerated in the Department of Corrections

serving a sentence five (5) years greater that is allowed by statute. The prejudice to Applicant is.

clear both in his sentence with the Department of Corrections as well as counsel's failure to

conduct any investigation into the nature of the probationary sentence Applicant was serving.

As to any and all other allegations that were raised in the application or at the hearing in
this matter and not specifically addressed m this order, the court finds Applicant E'ailed to present
any evidence regafding such allegations. Accordingly, the Court 'ﬁnds'Applicant has abandoned
any such allegations.

VL  CONCLUSION

Based upon the foregoi;lg, the Court finds and concludes that Applican.t has met his B
burden and shown that he was sentenced in excess of the maximum pgnalty authorized by statl/lte/
and that counsel was deficient in his representation of Applicant during his probation revocation
héarihg. Applicant was prejudi(;ed when his probation was revoked and he was sentenced toa
term of imprisonment for violations of his probation in excess of the maximum penalty
authorized by statute. Accordingly, Applicant’é probation revocation sentence is vacated and the -
case is hereby remanded to the General Sessions court for further proceedings. -

THEREFORE, the Applicant;s Application for post-copviction relief is hereby granted
and remanded to the Court of General Sessions for further proceedings .consi‘stent with this
Order.

IT IS THEREFORE ORbERED THAT: -

1. The Application for Post Conviction Relief is hereby granted and Applicant’s criminal

case is hereby remanded to the Court of General Sessions; and
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2. Applicant will be released from the South Carolina Department of Corrections and

transported to the Florence County Detention Center for further proceedings consistent

aaiid

with this Order.
AND IT IS SO ORDERED this l day of G - -, 2017.
/// / /" %'
P ' Michael G\ Nettles =~ |
~ / Presiding Judge
’7’2”’.!4@/ , South Carolina
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IN THE COURT OF COMMON PLEAS |

STATE OF SOUTH CAROLINA )
' . ) FOR THE TWELFTH JUDICIAL CIRCUIT
COUNTY OF FLORENCE ) ‘
) Case No.: 2015-CP-21-0055
Mclver Feagin, #266756, ) :
3
Applicant, ) STATE'S NOTICE OF MOTION
) AND MOTION TO ALTER
) OR AMEND JUDGMENT PURSUANT
\a ) TO RULE 59(E), SCRCP
o ) -
State of South Carolina, )
. )
Respondent. )
)

Respondent now moves pufsuant to Rule 59(e), SCRCP, and all other applicable rules to
alter or amend the judgement issued by this Court.

This matter is before this Court by way of an application for post-convibtion relief
(“PCR”). Following a hearing on the matter, this Court gfanted relief by order dated December 1,
2017, and filed December 4, 2017. In its order, this Court found Counsel was ineffective for
failing to argue, at Applicé.nt’s probation revocation hearing, the sentence impose(:l at Applicant’s
guilty plea was unlawful, and thetefore, Applicant’s entire sentence should not be revoked. This
Court remanded the matter to the Court of General Sessions for a new probation revocation
hearing. Respondent received the order via United States Postal Service on Dgcember 7,2017.

DISCUSSION

In making this motion, Respondent reserves and incorporates all previous arguments and

authority presented to this Court. Respondent submits the judgment should be altered or amended
ba;ed on the following:
Applicant was charged with first-degree burglary for a crime that occurred in December

2009. On September 20, 2010, Applicant pleaded guilty to second-degree burglary (non-violent)

PagélofS _ R
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and was sentenced.to fifteen years’ imprisonment suspended to time served plus five yéars’
probation. Applicant did not appeal his guilty plea or the sentence, and the time period in which to
do so had expired by the time of Applicant’s plrobationArevocation ‘hearingv én December 10, 2012.
Following thét hearing, Applicant’s probation was revoked in full.

At the PCR evidentiary hearing, Applicant argued his fifteen-year égntence is invalid
because second-degree burglary (non-violent) did not exist as an offense in South Carolina until
tﬁe passage of the Omnibus Crime Reduction and Sentencing Reform Act (“Omnib\;s”) on June 2,
2010. In support of this argument, Applicant relies on the CDR code listed on Applicant’s
sentencing sheet, #0080, which corresponds to second-degree burglary (nonviolent). Applicant
also cited to the transéript of Applicant’s sentencing hearing, in which the plead judge refers to the
Applicant’s offense as “burglary — second degree, non-violent.” Sentencing Tr. p. 3. Applicant
argued, and this Court found, probation"revocatiog counsel was ineffective for failing to érgue

Applicant’s sentence was improper, and therefore, only up to ten years should be revoked, rather

than the full fifteen.

1. Secohd-degree burglary (non-violent) existed in the pre-Omnibhs code as section
16-11-312(A). Therefore; Applicant’s fifteen year sentence is correct, and
probation revocation counsel was not ineffective for failing to argune otherwise,

Applicant contends the crime of second-degree burglary (non-violent) did not exist prior to
the enactment of \the Omnibus, and therefore, Applicant should only have received a ten-year
éentence as a result of his guilty plea. However, the burglary statuie in effect at the time of
Applicant’s plea dia maké a distinction between violent and non-violent offenses, when read in
combination with the statute defining violent c‘rir“nes for pux\'pbses of parole eligibility. Section‘

16-11-312 of the 2009 South Carolina Code of Laws reads as follows:

! Applicant.did not argue probation revocation counsel should have contested the violation; the
issue was solely one of mitigation as multiple violations were clearly established.
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. (A) A person is guilty of burglary in the second degree if the person enters
a dwelling without consent and with intent to commit a crime therein.
(B) A person is guilty of burglary in the second degree if the person enters
a building without consent and with intent to commit a crime therein, and
either:
(1) When,; in effecting entry or while in the building or in immediate
flight therefrom, he or another participant in the crime:
(a) Isarmed witha deadly weapon or explosive; or
(b) Causes physxcal injury to any person who is not a participant
in the crime; or
(c) Uses or threatens the use of a dangerous mstrument or
(d) Displays what is or appears to be a knife, pistol, revolver,
rifle, shotgun, machine gun, or other firearm; or
(2) The burglary is committed by a person with a prior record of two or
more convictions for burglary or housebreaking or a combination of
both; or
(3) The entering or remaining occurs in the nighttime.
(C) Burglary in the second degree is a felony punishable by imprisonment
for not more than fifteen years, provided, that no person convicted of
burglary. in the second degree shall be eligible for parole except upon
service of not less than one-third of the term of the sentence. A

Section 16-1-60 of the 2009 South Caroline Code of Laws defined violent crimes to
include “burglary in the second degree (Section 16-11-312(B)).” By implication then, Section

16-11-3 12(A) was a non-violent offense. However, prior to the enactment of the Omnibus, both

§ections, violent and non-violent, were punishable by up to fifteen yeafs’ imprisonment.
_Applicant therefore could plead guilty to a non-violent second-degree burglary and still properly

receive a sentence of fifteen years.

\

Applicant argues, because he pleaded guilty to a lesser-included offense, he was pleading
guilty to the post-Omnibus second-degree burglary charge, which only carries up to ten years.

However, because _the Omnibus included a savings clause, this argument is incorrect. Section 65

/

of the Omnibus specifically provided:

. The repeal or amendment by-the provisions of this act or any law, whether

temporary or permanent or civil or criminal, does not affect pending actions. rights,

duties, or liabilities founded thereon, or alter, discharge, release, or extinguish any
. penalty, forfeiture, or liability incurred under the repealed or amended law, unless

'
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the repealed or amended provision shall so expressly provide. After the effective

date of this act, all laws repealed or amended by this act must be taken and treated
as remaining in full force and effect for the purpose of sustaining any pending or

vested right, civil ‘action, special proceeding, criminal prosecution, or appeal

existing as of the effective date of this act, and for the enforcement of rights, duties,

penalties, forfeitures, and liabilities mm_umw

laws.

Applicant’s criminal prosecution was pending at the time the Omnibus took effect, and therefore,
the penalties existing under the 2009 statute remained in full force aﬁd effect as to Applicant. A
plea fo alesser-included charge cannot change the fact Applicant incurred liability for this crimipal
act at the time it was committed in December 2009.

The Supreme Court of South Carolina has interpreted the Omnibus savings clause at issue
here and found “[t]he General Assembly’s inclusion of a savings clause demonstrates clear
legislative intent to avoid disrupting pe;lding or ongoing criminal prosecutions. To read the
savings clause in any other way Qduld result in a prohibited alteration of the statute’s
operation. . . ?Appellant clearly incurred .liability. . . at the time he committed the crime.” State v.
Brown, 402 S.C. 119, 127-28, 740 S.E.2d 493,497 (2013). o

Therefore, because Applicant incurred liability for this crime at the tirﬁe it was committed

.in December 2009, a fifteen-year sentence was properly applied in Applicaht’s case. Contrary to
Applicant’s assertion, second-degree burglary (non-violent) did exist as an offense in December
2009. The burglary statute in effect at that time, read in/conjunction with the statute defining -
violent offenses, clearly made a distinction betwéen a non-violent offense, 'section 16-1 1‘-3 12(A),
and a violent offense, sectioﬁ 16-11-3 12(B), though it punished both offenses with a fifteen year

. maximum sentence. S.C. Code Ann, § 16-11-312(C) (2009). The amendments made to sectibn

16-11-312 by the Omnibus did not create an entirely new offense, but rather simply reduced the

penalty for the non-violent offense to ten years.
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II. The CDR code listed on Applicant’s sentencing sheet is not the controlling authority
for offenses or penalties.

Applicant relies on tl;e CDR code listed on Applicant’s éentencing sheet, #0080, which
c;orresponds to ;‘burglary, second-degree (non-violent)” as support for his argument that Applicant
actually pleaded to the ten-year, post-Omnibus offense because that CDR code did not exist until
A the enactment of the Omnibus in June 2, 2010. The CDR code hsted on a sentencing sheet,
however, is not the controlling authority as to the offense or penalty for sentencing purposes.
“Because. the South Carolina Code of Laws is the controlling authority for classifications,
definitions, and penalties for criminal offenses, a statute listed on a sentencing sheet, and not a .
CDR.code, will dic;cate a criminal’s sentence.” State v. Bennett, 375 S.C. 165, 174, 650 S.E.2d
490, 495 (2007).

The statute listed on Applicant’s sentencing sheet is simply 16-11-312; it does not sbecify
subsection (A) ér (B). This is consistent with the State’s argument that Applicant pleaded to tile
pre-2009 statute because both subsections were punishable by up 'to fifteen years without needing
to specify. The sentencing sheet further names Applicant’s offense as “Burglary (Non-Violent)
(After June 20, 1985) — Second degree.” As discussed above, a non-violent second-degree
burglary offense existed under the pre-Omnibus statute as section 16-1 i-312(A). However,
because Applicant’s plea was accepted and the sentence imposed after the enactment of the
Omnibus, which necessitated a new, distinct CDR code because a separate penalty was created for
the non-violent offense, the inclusion of CDR code #0080 was most likely a mere scﬁvener’s error.

Regardless, pursuant to the rule of Bennett, the CDR code does not trump the statute listed on the

sentencing sheet.

II. Even if Applicant -was_incorrectly seﬁtenced to_fifteen vears, he waived his
objection when he failed to appeal the guilty plea, and thus the fifteen-year

sentence was the law of the case. -
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Af the evidentiary heaﬁng, probation re\{c;cation counse] testified the time period to file a
rhotion to reconsider Applicant"s sentence or to appegl the guilty plea had long since run out by the
time he represented Applicant on his probation violation in Deée_mber 2012. Further, Applicant
has never argued or presented any evidence he attempted to appeal his guilty plea dr the
fifteen-year sentence. Probation revocation counsel furthér testified, and Applicant did not
dispute, the probation revocation hearing was not the propér forum to make éuch a challenge to an
. allegedly impro;;er sentence. Applicant’s sentence, theréfore, was the law of the case by the time
he was arrested for probation violations, and his probation ‘revocation counsel cannot be
ineffective for failing to argue the sentence was in correct.

In State v. Lee, Lee pleaded guilty and was sentenced to ten years’ imprisonment
suspended to a ﬁve-yéar probationary period for ABWIK to begin upon his release from the
sentence he was then serving for a separate resisting arrest-assault on an office charge. 350 S.C.
125, 128, 564 S.E.2d 372, 374(Ct. App. 2002). Lee was subsequently paroled and began serving
his probatiénary sentence for the ABWIK on the same day. Id. After Le;’s proba;tion- was
revoked, he appealed and argued the plea court had no authority to issue his original sentence since
it required him to be on probation and parole at the same timé, and therefore, the circuit court
lacked subject-matter jurisdiction to revoke his probation because. his underlying, original
sentence was erroneous. Id. at 132, 564 S.E.2d at 376. The Court of Appeals fouﬁd this argument
was without merit because “the statutory authority of fhe-sentencing court to issue the
underlying sentence could have been challenged in a motion tb reconsider the sentence, on direct

appeal, or as a defense tothe probation revocation proceedings. Lee made no such

challenge. Thus, the sentence is the law of the case.” Id. at 132-33, 564 S.E.2d at 576. Similarly,
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Applicant did not challenée his sentence in a motion to reconsider or on a direct app;eal,2 and the |
fifteen-year sentence became the law of the case. Probation re\_rocation counsel cannot be
ineffective for failing to object to the revocation of ﬁfteen years when, by that time, Applicant had
waived any objections he may have‘ had to such sentence.

Applicant was correctly sentenced to fifteen years for the >offense of second-degree
burglary (non-violent) because that offense existed in the pre-Omnibus Code of Laws as section
16-11-312(A). The CDR code listed on Applicant’s sentencing sheet is not controlling and is likelyi '

| the result of a scrivener’s error. In any event, it is undisputed the time to appeal the fifteen-year
vsentence had explred by the time of Applicant’s probation revocation hearmg in December 2012.
Therefore, that sentence had become the law of the case, and probation revocation counsel was not
ineffective for failing to argue Applicant’s sentence was illegal and should not be revoked in full.

For the foregoing reasons, Respondent requests that the order be altered or amended.

{Signature on following page.}

2 The Court in Lee held the allegedly illegal sentence should have been raised as a defense to the
probation violation because Lee argued his time on probation should not have started until his
parole was finished. 350 S.C. at 132, 564 S.E.2d at 476. Here, Applicant’s allegedly illegal
sentence would not be a defense to his parole violations, which included having contact with the
victim and failing to report to his parole officer, so probatlon revocation counsel cannot be
ineffective for failing to raise the issue.
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December 18, 2017

Respectfully submitted,

ALAN WILSON
Attorney General

‘W.JEFFREY YOUNG

Deputy Attorney General

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attorney General

" LINDSEY A. MCCALLISTER

Assistant Attorney General

By: %V\KQQC Jr e

ATTORNEYS FOR RESPONDENT

Office of the Attorney General
Post Office Box 11549
Columbia, South Carolina 29211
Telephone: (803) 734-3737
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STATE OF SOUTH CAROLINA ) ) e
' | ) IN THE COURT OF COMMON PLEAS
COUNTY OF FLORENCE ) :
) 2015-CP-21-55:
)
. . )
MCIVER FEAGIN, JR., #266756 )
' )
Applicant, )
)
Vs ) CERTIFICATE OF SERVICE BY MAIL
) ‘
STATE OF SOUTH CAROLINA,. )
Respondent, )
)
1. I am an employee of the Respondem\iﬁ the above-cap'tioned action,
2. Regular communication by mail exists- throughout the State of South Carohna and that thlS

is a proper circumstance. of service by mail.

3. 1 have this day served a copy of the State’s Notice of Motion and Motion to Alter or
Amend. Judgment Pursuant to Rule 59(E), SCRCP in thie above-captioned matter on the 7
following person by depositing same in the'United States mail, postage prepaid:

Jonathan D. Waller, Esquire
Giese Law Firm ‘

1116 Blanding St, Ste 2B
Columbia, SC 29201

- DATED thisthe 18" day of December, 2017.

Patricia Keaton Lcaal Asswtant'
For Respondent
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IN THE COURT OF COMMON PLEAS
TWELFTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA

COUNTY OF FLORENCE
C/A No.: 2015-CP-21-55
Mclver R. Feagin, Jr., #266756,

APPLICANT'S RESPONSE IN OPPOSITION -
RESPONDENT’S MOTION TO ALTER OR

AMEND THE JUDGMENT PURSUANT TO
RULE 59(e), SCRCP

)

)

)

)

)

)

Applicant, )
)

vs. )
)

State of South Carolina, )
)

Regpv ondent. )
Applicant herein responds to Respondent's Motion to Alter or Amend the Judgment

Pursuant to Rule 59(¢), SCRCP, filed on December 21,2017 ("59(e) Motion”). This Court
granted Applicant Post Conviction Relief on his claims after considering Applicant's

Application, Amendments to Application, the Staté’s Retumn, the Florence County Clerk of Court
records, transcripts of both the plea and probation revecation hearings, testimony during the
evidentiary hearing, and argument from all partles Respondent's 59(e) motion should be denieq -
in full without the necessity of a hearing.

Standard of Review

“8.C. R. Civ. P. 59(e) and the federal rules of civil procedure are practically identical.”
Elam v SC Dep't of Transp., 361 S.C. 9,22, 602 S.E.2d 772, 779 (2004). The Fourth Circuit has
sald of Rule 59(e) motions that, “[i]n general ‘reconsideration of ajudgment aﬁell lts entry is an
exu'aérdinary remedy “;hich should be used sparingly.” Pac. Ins. Co. v. Am. Nat1 Fire Assoc.,

148 F.3d 396, 402 (4" Cir. 1998)(citations omitted). Indeed, a 59(e) motion is not necessary to
preserve issues that have been ruled upon. Instead, it is used to preserve those that have been

raised to the trial court but not ruled upon. Bailey v. Segars, 346 S.C. 359, 365 550 S.E.2d 910,

—
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913 (Ct. App. 2001). An issue or argument cannot be raised for the first time via a Rule 59(¢)
motion if it could have been ralsed prior to Judgment but was not. Brailsford v. Brailsford, 380

8.C. 443,448, 669 SE.2d 342, 344045 (Ct. App. 2008).

- Argument
A. Respondent’s argnments are imperlnissibly raised for the first time in the 59(e)
Motion and are not properly before the Court.

Respondent raises several arguments for the very first time by way of the 59(e) Motion.

This is not allowed, and these arguments should be disregarded. These arguments are:

<

.. Respondent s argument that the savings clause of the Omnibus Crime Reduction
” and Sentencing Reform Act (“Omnibus”) applies to Applicant's plea to the lesser
“offense of Burglary 2™ Degree (Non-violent). Respondent argued at the-
evndentlary hearing that the savings clause applied to Apphcant s original charge
 of Burglary 1¥ Degree.
* Respondent’s argument that the CDR Code is not the controlling authority for
offenses or penalties. '
* Respondent’s argument that Applicant waived his objection to the 15-year
sentence, when he failed to appeal the guilty plea, and that the 15-year sentence is
row the “law of the case.”

) _
Respondent is using the Rule 59(e) vehicle to raise new arguments that could have been

raised prior to judgment. This is impermissible under South Carolina lew, and Respondent's new
arguments are thus barred. Brailsford, 380 S.C. at 448, 669 S.E.2d at 344-45.

B. To the extent the Court considers Respondent's new arguments, they are
' misplaeed and erroneous.as a matter of fact and law,
1. Applicant's plea to a lesser charge is to the newly formed Burglary 2""

Degree (non-vxolent). Respondent argues for the ﬁrst time in its motion that

because the Omnibus act contains a savings clause that because he had a charge
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pending prioi' to the enactment of the Omnibus act that any resolution of ‘those

charges must be pursuant to the pre-Omnibus offenses. Respondent even goes so

far as to argue that the pre-Omnibus version of §16-11-312 contains an “implied”

non-violent provision; arguing that if §16-11-312(B) was “violent® then §16-11-

312(A) conversely must be “non-violent.” Respondent fails to recognize that as

~ Applicant plead to a lesser cha;ge,ithat he did so at the consent, permission, and

direction of the Solicitor. Therefore, any questioxi of whether Applicant was
allowed to plea to the pre or post Ommbus Burglary 2™ degree wou!d have been
in the hands of the Sohcltor and Applicant's plea counsel. ‘Respondent failed to
call either as witnesses or present any evidence regarding the parties’ intent
outside of the fificen-year sentence imposed.' The existence, or lack thereof, of a
pre-Omnibus non-violent Burglary 2 Degree or any savings claqée has no
bearing on the facts of this case because of the plea to the lesser offense and the

compiete lack of evidence to the contrary.

Applié_ant"s CDR code follows the controlling st_atute for his offense, not the
other way around. Respondent argues for the first time in its mbtion that the
CDR code listed on Applicant's sentencing sl;eel is ﬂot the controlling authority
for offenses or pepaiﬁes. This argument also does not stand on its own, but is

contingent von Respondent’s previous arguments regarding an “implied” non-

! Coincidently, Respondent argues that the CDR code contained in the Sentencing Sheet was a-
scrivener's error due to the “newness” of the change in the law. Applicant contends that the same

could be said for the Court’s sentence due to the fanuhanty of the previous Burglary 2™ Degree
sentencing range.
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violent Burglary 2™ Degree contained in the pre-Omnibus S.C. Code of Laws,
Applicant has never contended that the CDR Code is the “controlling” authority
regarding sentences. It is however, clear evidence of the intent of the Solicitor
when negotiating and offering to allow Applicant to .plead gﬁilty to a lesser
offense. Applicant’s sentencing sheet contains the more generic §16-11-312
without referencing which subsection Applicant is pleading to. The CDR code
#0080 is conceming only the specific statute of §16-11-312(A) after the

enactment of the Omnibus act. Respondent's argument that the CDR code listed

' dn the sentencing sheet was ‘a scrivener's error is mere speculation, wholly

unsupported by any evidence. "Aga.in, with the absence of evidence to the
contrary, the CDR code must be considered correct and as such, direct evidence_
of the intent of the Solicitor and Applicant's plea counsel. |

Respondent’s argument that Appﬁmfs failure to appeal his guilty plea has
éaused the fifteen-year sentence to be the “law of the case” is without merit
and baseless. Respondent relies solely on State v. Lee, 350 S.C. 125, 564 S.E.2d
372 (Ct. App. 2002), for its coptentions. Lee is a direct appeal from a probation>
revocation where the Appellant raiséd questions of subject matter jurisdiction of
the plea court to impose its sentence. Neither the arguments nor-opinion have any

bearing on the case at hand as Lee only reviews the “statutory authority of the
sentencing court to issue the underlying sentence.” Jd. at 132-33, 564 S.E.2d at

576. The Lee Coust was not asked to, and indeed does not, address-any issues

relate«i to the effectiveness of counsel or the merits of a sentence in excess of
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what is allowed by statute. Lee's only similarity to the case at hand is that both -
men had the unfortunate experience of having their probation revoked.
Respondent’s argument is 'dissimi]ar to the case at hand and thus should not be
considered. 4

Conclusion

For ihe reasons discussed above, as well as those presented by Applicant at the

evidentiary hearing, Respondent’s Rule 59(¢) Motion is without merit and should be denied in

full. Applicant further requests that this Court deny Respondent’s motion without a hearing or
P
' . ]
further oral argument as a hearing that will cause unnecessary delay against the interests Jof
justice as this Court has already ruled that Applicant should be released from the Department of

Corrections. Under Rule 59(f), SCRCP, a Rule 59(e)'motion “may in the discretion of the court

be determined on briefs filed by the parties without oral argument.”

Resp ly submitted, ~

Jonathan\D. W Ner |
Waller Law Groyp

” _ 1 ding Street
January 3 , 2018 : Suite 2B
| Columbia, South Carolina 29201
. Columbia, SC ( ' \ '
' ATTORNEY FOR APPLICANT
.
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) TWELFTH JUDICIAL CIRCUIT
‘COUNTY OF FLORENCE )
Mclver R. Feagin, Jr., 266756, ) ,
' . ) CERTIFICATE OF SERVICE
Applicant, )
. vs. ) i
} : ) Case No. 2015-CP-21-00055
State of South Carolina, )
)
Respondent. )

I certify that on this date sefved the Applicant’s Response in Opposition to Respondent’s
Motion to Altér or Amend the Judgment Pursuant to Rule S9(§), SCRCP in this case on counsel
for Respondent by delivering a copy of same to the Respondent’s attorney of record by
delivering by the United States Postal Service, in a sealed envelope clearly bearing a return
address with adéqu‘atie first class postage affixed thereon, said copy to hef office located at Post
Office Box 11549, Columbia, SC 29211, and addressed to her attention. |

e A

M. Dhvid Scott

Columbiy, South Carolina
(
This 7 “of January, 2018
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STATE OF SOUTH CAROLINA. IN THE COURT OF COMMON PLEAS
' : FOR THE TWELFTH JUDICIAL CIRCUIT

COUNTY OF FLORENCE

4

Case No.: 2015-CP-21-0055
Mclver Feagin, #266756,

Applicant,

REPLY TO APPLICANT’S RESPONSE
MOTION TO ALTER OR AMEND
V. JUDGMENT PURSUANT TO RULE
59(E), SCRCP ‘
State of South Carolina,
Respondent.

)

)

)

)

)

)

;

) IN OPPOSITION TO RESPONDENT"’S
)
)

)

)

)

)

)

)

Respondent moved on ﬂecember 18, 2017, pprsua’nt to Ru_le 59(e), SVCRCP, to alter or
amend the trial court’s judgemqn’% in this case, issued by written order filed December 4, 2017.
- Applicant submitted a Response in Opposition to Respondent’s Motion on January 3, 2018.
| DISCUSSION

In its Rule 59(e) motion, Respondent argued the judgment of the trial court should be

altered or amended based on the following three issues: |
1. Second-degree burglary (non-violent) existed in the pre-Omnibus code as section
16-11-312(A). Therefore, Applicant’s fifteen year sentence was correct, and probatlon

revocation counsel was not ineffective for fa11mg to argue otherwise.

2. The CDR code listed ‘on Applicant’s sentencing sheet is not the controlling authority -
for offenses or penalties.

3. Even if Applicant was incorrectly sentenced to ﬁﬁeen years, he waived his objection
when he failed to appeal the guilty plea, and thus the fifteen-year sentence was the law
of the case. .

In response Applicant argues Respondent is 1mperrn1SS1b1y raising these arguments for the

first time in its Rule 59(e) motion, and the court is barred from cons1dermg them by error

preservation rules. Respondent contends all of the issues raised in its Rule 59(e) motion were
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raised to the trial court, and its Rule 59(e) motion is proper under those circumstances. “Error
presérvation requirements are intended ‘to enable the lower court to rule properly after it has

. "
considered all relevant facts, law, and arguments.’” Staubes v. City of Folly Beach, 339 S.C. 406,

/

412, 529 S.E.2d 543, 546 (2000) (quoting I’On, LLC v. Town of Mt. Pleasant, 338 S.C. 406, 422,

526 S.E.2d 716, 724 (2000)); see also-Atlantic Coast Builders and Contractors, LLC v. Lewis, 398

- 8.C. 323, 730 S.E.2d 282 (2012) (explaining the function of error preservation rules is to ensure
the appellate courts do not reacﬁ issues not ruled upon the trial court).. Additionally, the “purpose
of Rule 59(e), SCRCP, to alter or amend the judgment is to request the judge to reconsider matters
properly encorﬁpassed in a decision on the merits.” Arnold v. State, 309 S.C. 157, 172,420 S.E.2d
834, 842 (.1 992). “Consequently, a party is usually allowed to ask thé court to reconsider its
decision even if it means re}}ashing all or part of an argument previously presented.” Elarﬂ v.S.C.
Dept. of T'ransg.\, 3618S8.C.9,21,602 S.E/:.2d 772, 778-79 (2004). A Rule 59(e) motion is viewed as
“part and parcel of a p@’s ‘single bite at the apple’ in presenting his case to the trial cburt.” Id. at
21, 602 S.E.2d 778.

These three issues were clearly contested at trial, as the trial court’s order makes finding of
facts concerning all three issues. Therefore, these issues are “matters properiy encompassed in a

decision on the merits.” Amold, 309 S.C. at 172, 420 S.E.2d at 842. Respondent believes, -

however, the trial court has misapprehend its argument regarding the application of the sayings
clause in-the Omnibus Crime Reduction and (Sentencing Reform Act (Omnibus), and the trial
court’s ﬁndihés regarding the import of the CDR code listed on Applicant’s sentencing are
premised on an error of law. In Elam, the South Carolina Supreme Court explicitly stated a party
may properly file a Rule 59(e) motion “when she believes the court has misunderstood, [or] failed

-

to fully consider. . . an argument or issue;-and the party wishes for the party to reconsider. . ..” Id.
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at 24, 602 S.E.2d at 780. .Additionally, the Elam Court acknowledged “the wisdom of' giving: -
[circuit] courts the opportunity promptly to correct their own alleged errors. ... Id. at 22, 602
S.E.2d at 779 (citation omitted): .

Therefore, Resporident respectfully requests consider the argumenté Respondent made at

trial and in its Rule 59(e) motion, and issue an order altering or amending the judgment:

Respectfully submitted,

ALAN WILSON
Attorney General

W. JEFEREY YOUNG
Deputy Attorney General

MEGAN HARRIGAN JAMESON
Sehior Assistant Deputy Attorney General

LINDSEY A. MCCALLISTER
Assistant Attorney General

By: W “ 8,

ATTORNEYS FOR RESPONDENT

Office of the Attorney General

" Post Office Box 11549
Columbia, South Carolina 29211
Telephone: (803) 734-3737

" January 8] 2018
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF FLORENCE i
IN THE COURT OF COMMON PLEAS CASE NO. 2015 CP-21-55
Mclver R. Feagin, Jr. . State of South Carolina
- PLAINTIFF(S) DEFENDANT(S) ,

Submitted by: : . or

Attorney for : [ ] Plaintiff [ Defendant

[[] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

[0 JURY VERDICT. This action came before the court for a trial by jury. The issues g 8 2
have been tried and a verdict rendered. 8 \§ 30’
O DECISION BY THE COURT. This action came to trial or hearing before the court. Hy § Q: ey
- The issues have been tried or heard.and a decision rendered. [] See Page 2 for additional infogmati E o
| ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; (] Rule 41(a), ,’; £s
- . SCRCP (Vol. Nonsuit); L] Rule 43(k), SCRCP (Settled); [ ] Other = - g \ -8
[J  ACTION STRICKEN (CHECK REASON): [ Rule 40(j), SCRCP; [] Bankruptcy; 1% by
[ Binding arbitration, subject to right to restore to confirm, vacate or modify g é‘ S =
arbitration award; [ ] Other ' & z &
O STAYED DUE TO BANKRUPTCY ' o ‘ICI)
O DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
(O Affirmed; [] Reversed; [] Remanded; [ ] Other )
NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, T.gyaUNE, OR
_ ~_ ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL. ¢S, <=2 =
IT IS ORDERED AND ADJUDGED: [] See attached order (formal order to follow) [ ] Statélﬁen‘béfsludﬁent n
f Oy -m —
" by the Court: e g
. ¥ :’1 -0 P m r—
ORDER INFORMATION B m
This order [_] ends [] does not end the case. e 2
Additional Information for the Clerk : == .,
o O o
< S N
- <
) INFORMATION FOR THE JUDGMENT INDEX .
Complete this section below when the judgment affects titie to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.
Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)
' \ 3
$
_ , $ . /
If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
 form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure, Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the
clerk. Note: Title

abstractors and reseapchers should refer to the official court order for judgment details.
’Filing counti e Court will electronically sign this form using a separate electronic signature page.

. 2140 5/25/2018
Judge Code Date

SCRCP Form 4C (02/2017) : ' ' Page 1 of 4
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For Clerk of Court Office Use Only
- sth Ty
This judgment was entered on the 28 day of May; 2018 and a copy mailed first class or
placed in the appropriate attorney’s box on this / O'V'day ofJZ’ /¥,20 [ 8 to attorneys of record or
to parties (when appearing pro se) as follows:

Lindsey A, McCallister

Jonathan bAWaller N

ma St . Sl L0 bl JIBTT
dlumpin,  2.02 5.2/ Celuimbia S.C. L9377
ATTORNEY(S) FOR THE PLAINTIFF(S) A’gTO_RN{Eg(S)» FOR THE, DEFENDANT(S)
Lo Yulss. 2 Hawe
CLERK OF COURT - -
Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail acopy

" of the judgement to parties who are not 'E-F_ilers or who are appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1. . ' :

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

1 am familiar with. the facts and legal issues in this case, therefore, there is no reason to hold 5 hearing. Motion to amend .
pursuant to Rule 59(e) SCRCP is denied.

SCRCP Form 4C (02/2017) \ _ o _ Page 2 of 4
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WITNESSES

_ Roger Tilton Lake City Police Department

PATRICIA S. PARR

ARREST WARRANT NUMBER

1332506

ACTION OF GRAND JURY

MAJ/
Fareperson of Grand Jury

Dale:

VERDICT

. Forepsrson of Pelit Jury

\

DOCKET No: 201 0-GS-21-0681
Thg State of Scuth Carolina

County of
FLORENCE
COURT OF GENERAL SESSIONS -
JUNE TERM 010
THE STATE
VS,
MCIVER REMBERT FEAGIN JR.
| Indictment for
BURGLARY 1°" DEGREE
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.;STATE OF soum CAROLINA) "~ INDICTMENTFOR .
mi.*COUNTYOF FLORENCE ; s BURGLARYIDEGREE

Tiea!

1, Ata Court of General Sessxons. ;onvened on JUNE 3, 2010 the Grand .lurors ol' FLORENCE

. ;3:‘ f_f County present upon then' oath: -

- COUNT ONE- BURGLARY 1" DEGREE

‘ Af_f'That MCIVER REMBERT FEA!GIN JR did ‘in- Florence ‘County -on or aboul December 16,
2009, willfully and unlawfully’ attempt to enter the dwelling of Frances Worley without consent
. and with the intent to commit a crime therem and the defendant has two or more convictions for

© . "burglary," in violation-of the Common Law and Section 16-1. 1-311. S.C. Code of La\\s 1976.
as amended . _ .

' Agamsl the peace and dlgmly of the Slale, and contrary to the statute in such case made and

| o ~prov1dcd

E L. C!ements i (i}
TWELFTH ClRCUIT SOLICITOR
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" F GENERAL SESSIONS

STATE OF SOUTH CAROLINA @ IN THE coy

Countyofﬂ)ﬁfﬂ(pi
Y

STATE

¥ C -4S5-[2- o g/
biame P§Original Offense: __E \
i:grg:; awe:__ T 3S3450(, '

it riginal Offense: /;2‘/ b~ 20T

Race:

Lty
DOB: ? 4 &awcg@ §.C. Code §: - 03
SSN: “¥:Conviction CDR Code #: / o L8
SID#: | Original Sentence:

FRroER P 1

- The above named defenidant has been charged with violating the conditions of probation ordered on €5 /A0 //0_in the Court of
General Sessions of aelfdce County, and/or the additiona} conditions ordered by the Court in probation

coplin aéon rdprs(s) issued on e .as setfg : tlached warrant(s) or citation(s) dated. -
Z"é ‘M After hearing the evidence and being duly advised, in the{presened/absence) of the defendant, [ find that the above
named dafenganzas Eolatﬂhe glowing gndmol(s) of §obaunn )tlsl bygbor zu?m/x; speciaf candiians as pravided {n the affidavit) )
4 () . \ .

Thgrefore, IT IS ORDERED that: 6
lhe suspended sentence be revoked and the agove named defendant be required to serve mon the remainder

of the original sentence, and/orpay$_____

~

QO  the suspended sentence be revoked and the above named defendant be required to serve months/years of the original
senlence and/ar pay $ ; thereupon to be reinstated on probation, subject to the oondmons set forth in the attached
order and not inconsistent with this order

a

the above named defendant is continued on probation as provided for in the original sentencs, sub]ect fo lhe conditions set forth
therein and not inconsistent with this order.

probation is reduced to time served under supervision and the defendant is discharged from supervision on this date.

the above named defendant is placed on active electronic monitoring pursuant to §23-3-540 (mandatory if convicted of first degree
criminal sexual conduct with a minor or lewd act, discretionary if convicled of any other applicable sex offense against a minor).

Financial Obligations: Order salisfies: ﬁepaﬂmem fees (smosraga) - Civll judgment: G Department fees
O Fines-and alher fees {atrantagemalance) - inos-and other fees.
O Restifution (and 20%) (anoaragefaianca) £ 'Regtitution {and 20%)

=~ ‘o o

M&Wd\:@g\ow: b:‘lt:(e Court: ;00‘4 f/, Y Cqs;e

The defendant Is given credit for pre-revocallon hearing detenuon tlme on cumrent probation vinlation to bpS culated and 2p ned
by the SC Department of Corractions. : ‘

The defendant has previously served 2 i on this sentence.

(sp¥ santence tme and/or plor paral revocullon tzne)

Z

This _ ‘!O‘Idayof

You ase heraby advisad thot undor the law the Court may at any lime revoke or modify any condilion of thig probation; impose any lawful conditions It deams pmpar or axtand your
period of prabation not 16 oxcend fiva (5) years. At any Uma within the poriod of your probation, the Count moy requira you to sarve any pant of the

g

This is to certify thel ) havp read, or hava had raad to me, the arder and the condltions 30l out tharein, lagrae lo camply with sugh 4 pdndltions of my attached

probation order duriag tho porfod of my gebatlon. | have ‘tecelved a copy of this Court's ordor and all altachmenis,

Offerder's Signature % f Witnessed, by

: o Q N .
Signed this Q_ﬁﬂ_ day of M, a @ ) ,

. ay onih ar :

DPPPS Farm 9 (Stock)  Revision: D Revision Date 09.01-2011 Copy Disiributions:” Whlo-Clork of Court; Yallow-SCOE; Plnk-Offender Filo; Gald-Offendar
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Form 16 1- Amast Warrant

o = =
T,
fom L J
SC Attomoy Gensral . . - =r-‘:’: % e
Secden 17:13-160 :‘:,".'.‘..-_, . .
Mazen 15, 1978 _ o A=, D L F .
) . Probation M L — B :
=20 "
STATE OF SOUTH CAROLINA ¥ ARREST WARRANT. for B Tt
COUNTYOF WILLIAMSBURG A L Lwver B
- . Indictment Number 10-GS-21-00881 - pa Soud
6 . R . R

Wanant Number W-45-11-0003 .

: © Stateldentification Na (5ID) 00741106 o i
TO ANY LAW suroncmem OFFICER OF THIS srm OR COUNTY OR GF THE MUNICIPALTY OF KINGSTREE, IAND ANY CONSTABLE OF THIS
MAGmmALmsmtcr _

l

it appeaﬂng from the attached afﬁdavlt thal thele are veasonable groum!s to bel!eve that MCIVER- FEAGIN, MCIVER REMBERT FEAG&N JR.. dld en the znday of
.lmm 2011 violate the criminal laws of the State of Sauth Camﬂna asset (mh below:

' DESCRIPTION OF OFFENSE::
Wlllully vlolallng cordditlons of Probation Pursuant to section 24-21-450

Now therefore, you are empowmed and directed t arrest the sald defendantand hring MCIVER FEAGIN; MCWER REMaEm‘ FEAGIN. IR. ber e me forthwith tobe -
‘dealt with according tolaw. A copy of this Aest Warrant shall he dellveled tathe del’endam atthe ll
Donear KINGSTREE, S. C. this 20 day of January, 201, -

lspvankahle. '

" County of WILLIAMSBURG -
STATE OF SOUTH CAROLINA AFFIDAVIT -

Personally appeared befare me; ene Curtls Keels, whao, first belng duly swom, deposes and says that MCIVER FEAGIN, MGVE& amaem' FEAG!N.JR. dld wl!hln lhls
Ccunty and State en the 20day of M 0131, viclate the criminal laws of the State of South Cam!tna ln the fclloMng panlculms

DESCRIPTION OF OFFENSE
Willully vietating conditions of Pmbatlnn Pursuant to section 24-21-450

Tha affiant slales that there is prubabla cause fo belleve lhal lhe ds!endam named above did cammit the mme(s) set fonh. and that such probable
- cause is based on the foliowing facis:

By failing to make a cnmplete and :rut:hﬂul xeporr. each month or as d:l.:ected offender will. ot :epo:t ag.
‘ordered.

By failing to allow the agent :o viait his residence in that he haa failed to provide the correct: add:eau.
By failing to pay supervigion fees as directed; has failed-to make any payments.
By failing to pay court cost/surcharge; has failed to make any payments.
'Ezom the agent.

By [allluy Lo folluw the advice and instructions of che. ageat in that ‘he will no: £eport nor £onow direccions

Sworn to and Subscribed before me
this 20 day of January, 2011,

Affant” ° .
o Address P,0.BOX527 . -

' (LS) - '
ignature o :

KINGSTHEE, 5C 29556 -
i ST

WILLIAMSBURG

o USA -
UMy Comm|s's7a éplres R .

Por 16 1 (Template) [Revision A Revision Daln 1108/80]

Fagp1sl?
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RETURN STATE OF SOUTH CAROLINA INFORMATION ON DEFENDANT
. COUNTY OF Name MCIVER FEAGIN .
WILLIAMSBURG Address .
THE STATE Phone .
Constable or Law Enforcement Oficer _ against Sex Male Race White  Height 609
MCIVER FEAGIN, MCIVER REMBERT FEAGIN, JR Welght 145
;\ l::‘::ipy ol‘g{is /:;eft Warrant was dstivered by me to the _ Social se:;:%"""'b;:o" T
0 engant
e ARREST WARRANT T TORMA
Add
‘m l i/! or Elg ! 1 r Offense: Violation of Conditions of Probation Supervision Pm:‘e:.s
Offense Section:  24-21-450 Name '
Address
: ‘Phone
Date: 172072011
ontheagtﬂll dayo(m_a’?h . }“’{ .
' Officer and Agency: SC Dapartment of Pmbatmn. Name
//{.,/ ?‘/—————' Parole and Pardon Services Address
& s Ll 1d
= Phonea
Constable or Lew Enforcemenl Officar
Curtis Keels Name
This Wamant is cerified | rvice in [Counly of t - Address
nant is ce of seqvice ounly of wasran 3
Certification] Counly. The accused Is to be arrested and brought Disposition Phone
before ma lo deall with accordhm tolaw. PRELIMINARY HEARING held by
) (L-s:-) Magistrate
Signaiurs of Judge , Sentence . on p -
Attomey for the Defendant. )
Co-Defendants Dscision
v § ' Date Set
. Magistrate "y’
a Amount iy
Surety

Page 116 of 119



.

STATE OF SOUTH CARGLINA ) IN THED URT OF GENERAL SESSIONS
COUNTY OF Florence ) By
STATE vs "} INDICTMENT/CASE# 2010-GS-21-0681
Mciver Rembert Feagin Jr ; ANV 1332508
ARK )  Date of Offense: ~12/16/2008
Race: W Sex:. : 39 ) S.C.Code §: 16-11-0311
DOB: ) CDR Code #: - 0079
Addre ) - Q' A
City. S ) SENTENCE SHEET 4-’* ®
DL# ) c’ N )

In disposition of the said Indictment comes now the Deféndant who was L1 CONVICTED OF or, [ PLEADS
TO:. Burglacy / Burglary (Non - Violent}: Aﬁer.lune 20, 1985) - Second degree k

Inviolationof §  _16-) 10 of the S.C, Code of Laws; bearing COR Code# G080 - — e
{3 NON-VIOLENT VIOLENT SERIOUS [J MOSTSERIOUS [J Mandatory GPS L) §17-2545 "
{CSC wminor 1*' or Lavd Act)
- Te chaxge(s [] Asindieted, [§] Lesserincluded Offonse, [] DefendantWaives Presantmentto Grand Jury: (del. s hitiats)
“Thie piaé B

. Without Negoliations or Reeornnenddlon, E] Negctiated Sentencs, - . Rmmandaum by the State. 5- qf

A .
€31 Hepe Se ) (58 7%‘4- |
" SCBar®# - g~ Defendant : : *§C Bar
' \M-IEREFORE the Defend mr,ritted to the _[% "State Department of Correctbm [ County Detentlon Cemar.
for a deteminate term of 25 eywiasnivy or Iﬂa undertheYouthful OﬁenderActnotto exceed years
andlor to paya fine of $ : provlded fhat upnn the senvice of m and or paymant

of$ .+ plus costs and assessments as applicable*; the telance 1s suspan ed with proba on for

b and subject to South Carolina Department of Prabation, Parole and Pardon Services standard conditions of pmbahon. wh!ch are

incorpo by reference.

%concuaaem or  [J CONSECUTIVE to sentence an:
The Defendant Is to be given credit for time served pursuantto S.C. Code §24-13-30 to be calculated and applied by the State
Department of Corrections.

‘] The Defendant is to be placed on Central Reglstry of Child Abuse and Neglect pursuant i S.C. Code §17-25-135.

Pursuantto 18 U,S.C. Section 922, it s unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-66 (Crmina:

Domestic Violence) to ship, transpaort, possess, or receive a fireann orammunition. )
SPECIAL CONDITIONS: -

[0 RESTITUTION: [ Deferred [ Def WalvesHearing [] Ordered PTUP -

Total: $ plus 20% fee: : $ ! days/hours Public Service Employment
Payment Terms: Obtain GED [
[ setby SCDPPPS ) Attend Vee. Rehab. Or Job Corp.
. - May serve W/E beginning
Recipient: Substance Abuse Counseling
*Fine: 3 Random Drug/Akcohal Testing
§14-1-208 (Assessments 107.5%) $ Finemay be pd. In equal consecutive weekly/monthly
§14-1-211 (A)(1)(Conv. Surcharge) $100 $ 7008 pmis. of § Beghning
§14-1-211 (A){2)(DU1 Surcharge) $100 $ $ Pad to Public Defander Fund
§56-5-2885 (DUI Assessment) $12 $ “Aa . ¥ Vs s
§56-1-286 (DUl Breath Tesf) $25 $
Proviso 47.9 (Public Def/Prob) $500 $ .
§14-1-212 (Law Enforce. Funding) $25 3
§14-1-213 (Drug Court Surcharge) $150 $
§50-21-114 (BUI Breath Test Fee) $50 $
§56-5-2842(J) (Vehicle Assessment) $40/ea $-
Proviso 80.5 (SCCJA Surcharge) 35 ' $ z, (¥s)
§44-53-450(C) (Cenditional Discharge) $350 8 )
3% to County (if pald in Instaliments) s X T
TOTAL "3 tQﬁ if

Clerk of Court/Deputy Clerk

Court Repotter:
SCCA217 (08/2010)

_\Z
’
\

RS Y
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ARREST WARRANT

2 Ew3325@6
STATE OF SOUTH, CAROLIN
D CQuntyl - Munmxpalﬁ[
LAKE‘. CI'EY i

' THESTATE .
agannst

“STATE OF SOUTH GARQLINA *

. -MCIVER REMBBRT FBAGIN JR

eight:

poB SC0210200
" Prosecuting Agency, _LAKE. CTTY POLIGE DEPARTHENT
Proseculifg Officers., ,ROGER TILTON

" BURGLARY 1ST. DEGREE

Offense Coda: Q079

Oﬂensu

COde.'Ordlnaane&' 16 1= 0311
This~ waxmnt s CERTIF!ED FOR "SERVICE In 1the

D Counlyl E] Mumcepality of - )
ot : . . The accused

is to be -amesled and bmqght befare me to be -
. dealt with -according to law. .

Ls)

o Slgnalure of Judge
1?/17/2009 y

RETURN

‘A copy of this arresl wan'ant was delwered 0

deféndant . MCI3 ﬁ&mBERT FEAGIN JR
oy N val l}m »

Sign ure Of onslablell.aw Enforcemenlomcer
fRETURNmMRRANTTO

© LAKE CITY: MUNICIPAL'COURT
202 KELLEY STREET
" LAKE CITY, SC 29560

o

o 12/27?2909 . i

D Cuuntyl [E Munlc:pahly uf h ; F F IDAVIT -

LAKE :CITY " R ‘
Parsonaﬂy appeated before me the afflanl. ROGER TIhTON
being duly swom deposes and says lhat defendanl "MCIV ER REMBERT E‘EAGEN ] R:' S
_ did within this covnty and siate ap =12/16/2009 o X2716/20097
Stale of South Carolina (or ordinance oI [:] Countyl . Municipamy of LAKE CITYYH N
in fhe following pamculars :
DESCRIPTION OF OFFENSE. 1 6 1 1-63 11 /

BURGLARY 1ST DEGREC

) fur!her stale that there is probabla cause ‘to, beliave lhaI lhe defendan named b/
the. crime set furlh “and. that probabts causa is based an the’ foucwmg faclsr

THAT ON OR ABOUT DECEMBER 16, 2609 THE DEFENDANT DD UNLAWFULLY ENTE, \ TO THE VICTIM RESIDENCE “w o
WITHOUT HER CONSENT WITH THE INTENT TO VIOLATE A LAWFUL ORDER OF PROTECTION, THE DEFENDANT ENTERED
INTO 170 SOUTH AGLINE STREET IN LAKE CITY SOUTH CAROLINA BY FORCING OPEN THE FRONT DOOR AT
APPROXIMATELY 10:00PM. THE VICTIM HAS AN.ORDER OF PROTECTION AGAINST THE DEFENDANT. ONCE INSIDE THE .
RESIDENCE THE DEFENDANT CALLED THE VICTIM AND TOLD HER HE WAS THERE. THE DEFENDANT WAS FOUND 8Y LAW :
ENFORCEMENT STILL INSIDE THE RESIDENCE; CASE WAS INVEASTIGATED BY THE LAKE CITY POLICE OEPARTMEN'I’. &
CASE INVESTIGATED BY THE LAKE CITY POLICE DEPARTMENT CASE 09-01783 . . RN

:?’:‘;' : ; o SlgnalureolAﬂ‘anl "Q.j" @W\

fﬁ?*KEtﬁE%ISTREET T

STATE OF SOUTH CAROLINA NE : Affiants Add'ess TRIE Cory 5C 255E5
[:] Counlyl @ Municipality of )3 AIﬁant’s Telephone __ (84 3)_ 374-54 21
LBKE CITY i ;

; “ARREST WARRANT o "
To ANY LAW ENFDRCEMENT OFFICER N THIS STATE OR MUN!CIPALI (OR ANY CONSTAB ] OFvTHls COUNTY-.
- 1It. appearing fiom the abova affidavit that there. ‘are reasonable gmunds to bellave that ’
bit 12/16/2009 : defandant MCIVER REMBERT E‘EAGIN JR’
did victate the criminal laws of the Siate of South Carolina {or ordinance of - o i R - .
[ countyr . [ Municipality of _LAKE € CITY ). assetforth belows 73 £ . - . o
DESCRIPTION OF OFFENSE: BURGLARY / BURGLARY (AFTE:R JUNE 20, T DEGREE

Havmg found probable cause and the above aﬁ‘ ant havmg swom before me y0u are empowered and dlrecled ﬁ!:inest the'said . . -
defendant and bring tim or her biefore me farthwith lo be dealt with according to the law A capy of lhls Anest Vgonant shaII he detmred
to the defendant at the time of its execulion. ar as soan lhereaner asis pract;cable .

Sworn o and subscribed beforé me’ ' )» ;

JudgesAddtess P.OLBO 1329

1~ wsi) - - "LAKE CITY SC 29560
[AT] -
I?QR'SV?P'TEB R NOW . ; Judgus Telephona _: -843-347- 5"1 I2 :
Judge Code: 6B1Z - v : Issumg Coun [:I Mag_iélra!g . Municrpal D Cucuit
i ORIGINAL S L

Case. 09 01783
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BAIL set by

Judge

oR.

Typa-and Amount:

Name of Surety:

PRELIMINARY HEARING held by

Judge

" Name:

an .

Defense Altomsy:

Decision:

< . DISPOSITION before -

Address:

’ Jﬁdge ‘

on:

-

-(indicate jury trial, bench trial, plea, nol. pros., elc.)

" Disposilion:

Senlenoe:

 Address:

JURORS

_ Address:

Name:

WITNESSES

Address:

Telephone:

. Name:

Address:

Telephone:

Address:

) 'qu_gphnﬁa'_ .

Namea:

Address: __

quaphone:

Name:

- Telephone:_

Name:

Address:

" Telephone:

Name:

v Teléphone;‘-

‘Name:

Telephone:
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