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_ STATEMENT OF ISSUE ON APPEAL
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4

"The trial court pi‘opg_i'iy dénied Appellant’s motion .for a \direct'ed verdict

because sufficient evide‘nce‘ was présented establishing Appellant acted With,'eXti'eme

| indifference, thereby satiSf&in'g' that eleme}lt of homicidé by'chi'ld_al'iq‘se.
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. STATEMENTOFTHECASE SR

A R1chland County Grand Jury 1nd1cted Appellant for hom1c1de by ch1ld abuse
(ROA p.-236- 237) On March 13- 18 2011 Appellant proceeded to trral before ajury.’

Kr1s Hlnes Tracy Plnnock and N1cole Slngletary represented Appellant and Kathrynl

'v ) Luck Campbell Joanna McDufﬁe and Carter Potts represented the State The Jury found--

Appellant gu1lty, and the’ Honorable W Jeffrey Young sentenced Appellant to twenty-v

- five years 1mpr1sonment (ROA xp 193; . 196 ) Appellant ﬁled a motlon for a new trlal

. '\

“‘and a mot1on to recons1der the sentence The trlal court held a hearmg on May 9, 2011 , o

. i
ol .

and 7 udge Young 1ssued an order denylng the motions on June 13 201 1.

' On June 14, 201 1 Appellant ﬁled a Notlce of Appeal
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STATEMENT OF FACTS .

[

| On February 6 2009 Appellant asked h1s cousm to take him: and hlS 23-month-

[T

old daughter (Vrct1m) to’ the hospltal because she was not breathlng (ROA p.8 lines 3- 9;
| ROA. p.16 11nes 2-11; ROA. p 23 hnes 3- 1 1) A team of med1cal profess1onals attempted

““to revive- V1ct1m but she was pronounced dead after approx1mately th1rty minutes of

t

, unsuccessful resusc1tat10n measures. (ROA p.9 hnes 7- 13 ROA p 13 hnes 12- 14) Dr.’

’ Bradley Marcus performed an autopsy and ruled the death a hom1c1de based on some

/'\

:‘ unexplalned r1b fractures (ROA p. 67 l1nes 1- 5) Dr Matthew Marcus a radlologlst

." .

‘ conﬁrmed the r1b fractures w1th X~ rays and determmed squeezmg could have caused the' o

+ fractures.” (ROA. p_.73 l1nes 172; ROA.Vp.75 lines 1-13.) He further determined that CPR

could not have"c'aused the fractures because one of them Was posterior and ‘with CPR '~
. 3

h »1nJur1es only anterlor rrb fractures would occur. (ROA N 74 l1nes 4- 7 ROA p 76 lines

‘ 23 25 ROA p77 l1nes1 8)

On February 7, 2009, Invest1gators Joshua Mauldm and John Baker of the ,

| _Rlchland County Sher1ff’ s Department contacted Appellant and Shayla Matthews
-~ Victim’s mother (ROA p 35 l1nes 19 24) Invest1gator Mauldm 1nterv1ewed Appellant
who gave a statement (ROA p36 lines -15- 16 ROA p-37 lmes 18- 23) In the

: statement Appellant reported that on February 5, 2009 he heard Victim and hlS cousin’s

ch1ldren play1ng on the sta1rs at hlS cousm s house heard a thud and saw Vlct1m ly1ng

- ﬂat at the bottom of the sta1rs (ROA p.: 38 hnes 2 10. ) He explalned that she cr1ed and‘ :

*.then got back up and was Jumpmg, playlng, and laughmg (ROA p. 38 l1nes 20 24y

: " In order to- ascertam what happened 1nvest1gators obtamed “the services of the
Assessment Resource Center to attempt-to- interview . ‘the four year-old child who was

playing w1th Victim when the fall would have happened but'he was unable torespond to , -
quest10n1ng (ROA p 44 lines 19- 21 ROA p.45 lines 7- 20) :
3 :
?



v “'17 ) He also told Investlgator Mauldrn he notrced marks on V1ct1m s forehead and chest

. >When they got home Appellant reported V1ct1m Vomrted twrce (ROA p-39 11nes l6- Co

‘,

3 when he bathed her that nrght and a mark on her back the next day (ROA p.40 llnes 9-‘ .
E 12 )" Appellant then explamed he woke up at 11 45 am on February 6 2009 and heard

.V1ct1m wheezmg (ROA p. 40 lmes 20 21 ) He explamed in hlS statement:“‘
T went to go plck her up She gave a small cry and looked .
" llke she was hurtrng Her body seemed limp. I put her on’
~ the bed in her.mother’s room. I saw that her breathrng was -
getting slower. “Ltried to do some CPR. We don’t have a =
- phone.in the house and I don t have a cell phone ‘When 1 -
' " was doing' CPR I noticed green mucus coming . out of- her
nose. When I was doing mouth to mouth, I saw a yellowrsh‘ .
SR substance on her mouth. T turned her on her side’so it could - .. -
T run out. I ran outside to go to my cousin’s: house I saw, '

. him outside. ‘I told him that something was wrong w1th." -
[Vrctlm] and that he needed to call 911. Iran back in to the .
house and saw that she had gotten worse. I came back

: . outside and called my cousin.to the house. He cameé over
V. and tried to wake her by- calling her name. We decided that
~ it would take too long for an ambulance to get here so we -
got 1n h1s car, drove to the hospltal R T
Ty o _ B

“"(ROA p40 hnes 22- 25 ROA p41 lmes 1- 13) When asked to descrlbe V1ct1m s
condltlon on the way to the hosprtal Appellant sard she was llfeless and he knew she was |
gone. (ROA. p 42 llnes 1-4.) . |

| " On Aprll 2 2009 the coroner s ofﬁce ‘the solrcrtor s ofﬁce and the sherlff’s
'ofﬁce held a meetlng (ROA p 26 lrnes 8 25 ROA p. 34 lrnes 18 23 ) At the meetrng,
'Dr Bradley Marcus went over hlS ﬁndrngs porntrng out they were in 11ne w1th an
,asphyx1atron death not a fall (ROA p 27 lrnes 3- 19) As a result of the meetmg, ‘
'_’Investlgator Robert Martm determmed 1t was necessary to re mtervrew Appellant

'(ROA p. 46 lrnes 7 15) After attemptmg to contact Appellant at hlS home on two

CR



'occas:ions,‘-‘In‘v’es_t'igator Martmleft a phone; message‘.with-Shayla Matthews; (kOA. p47
lmes424) ) } R . _ : | _
~ On April 13, 2009 Appellant went to the sheriff’s department (ROA. p.49 lmes

2- 4 ) He gave a statement after he - was advrsed of his rrghts (ROA p 50 lrnes 20-25;-
' ROA p. 51 lmes 14 16) In the statement Appellant cla1med to hear V1ct1m wheezmg 4-
when he woke up on February 6 2009 (ROA P 54 lines 21- 22 ) He explained he ran to
her saw she was not respondmg, p1cked her up, held her tight, and put her on the bed and
ran to hlS cousin’s home (ROA p 54 lrnes 22- 25 ) Appellant reported he went back to
hlS home and started CPR (ROA P 55 llnes 1 2 ) When asked by the’ 1nvest1gator if he
hugged V1ct1m trghtly to hurt her on purpose Appellant explalned “I prcked her up and
., . she cried a lrttle She drdn t hug me back lrke she normally does N hugged her really
trght It got worse after I hugged her I didn’t do it on purpose. 1 swe‘arl that I didn’t |
| mean it.” ‘(ROA. p;55 lmes 5-.13.-) ‘ Nex-t v'Investigator"l.\lIartin asked if .ther hug knocked' ;
the air out of her. (ROA p 55 lmes 14 15) Appellant answered “Yeah She started

makmg a h1ccupp1ng sound 11ke she couldn t breathe That S when I la1d her down to get :'
. Terrell 2 (ROA p. 55 lmes 16 18) When asked if he thought he could have squeezed :

{

Vrct1m hard enough to break her ribs, Appellant replled “Yes I was so scared ”? (ROA
p.56 lines 13-15.) Appellant also admitted in his statement to Investrgator Martm that the :
'day before she d1ed he grabbed V1ct1m s face for swearrng and spanked her legs for

sp1tt1ng on people. (ROA. p.55 lines 19-23; ROA. p.56 lines 24-25_.) When Investrgator :

Martin asked Appellantuwhyz h;,e" ldid’ not mention hugging Victim ‘when Investigator

2 Terrell seems to be a nrcknamefor Marquis Carter, Appellant s cousin.who drove

o Victim and Appellant to the hospltal Addrtlonally, although Appellant refers to him as

":'23)

his cousin, Carter’s testlmony is he only knew Appellant about a year. : (ROA p-21 lines



| Mauldln 1nterv1ewed hrm the day of the 1ncldent Appellant stated “I d1dn t want anyo‘ne.-
. to th1nk that I had killed her ” (ROA p- 55 hnes 24- 25 ROA - p. 56 llne 1 ) |

Vrctlm s fam1ly soon after requested a meetrng w1th the coroner, and it was held , t
“on April 15, 2009. (ROA p-28 lines 2- 15 ) During that meetlng, the fam1ly was told the

death was not caused by a fall but by some type of asphyx1at10n or squeezmg (ROA a

p.29 lmes 10-20.) After the explanatlon Appellant asked to speak to Coroner Gary Watts o

alone. (ROA p.30 11nes 11- 12 y) Appellant told Watts he reahzed that when he squeezed

- hlS -daughter in a hug for a m1nute or two, he had kllled her. (ROA P 31 lines -2-4) .
' Coroner Watts told Appellant to explam what had happened to Invest1gator Martin. )
(ROA p- 32 lines 15- 19 ) Appellant gave another statement to Invest1gator Martin, wh1ch

stated i 1r1 part: | |

Questlon When you hugged [Vlctlm] very hard d1d that ;
cause her death‘7 ' S

p Answer': Yes, but it was unintentional—I’m sorry. Butit . -
‘wasn’t intentional. I was scared at the time and I didn’t

~ “have aride or a way to make contact I Just wanted to hug S
* hér for comfort _ S ‘_ ;" R [

- (ROA P 59 hnes 21 25 ROA p60 hne 1 ) Appellant est1mated the' hug lasted two,‘-

| ) mmutes (ROA p 60 11nes 21-24 ) Subsequently, Appellant was charged w1th hom1c1de j
by child abuse. (ROA p236- 237) . o

' At trial, Dr. Mark Phllhp Mercier »testlﬁed _Viétir‘h‘was basically lifeleSS ‘-whenshe

.Was brought to thehospital -bwit'h no breathing, no spontaneous respiratlons and non-

| reactlve puprls (ROA p. 8 llnes 17 21 ) Dr.. Mercier ﬁlrther test1ﬁed that~ once a person

has d1ed her pup11s no longer respond to l1ght (ROA p-8 llnes 24- 25) Dr. Merc1er

| explarned that Victim never showed signs of life. (ROA p. 10 11nes 4 6. )

RN



Zemulous D021er an 1nvest1gator w1th the Rlchland County Coroner s Ofﬁce

o 'test1ﬁed Appellant told h1m V1ct1m fell down some- starrs on February 5, 2009 and she’

vomlted and had loose bowels that day (ROA p.4 lmes 4:23)) The followmg day, the o

2

- momlng of February 6 Appellant reported Victim. was wheezmg and green matter '

‘ ﬂowed from her nose (ROA p- 5 l1nes 7-15.) Dozier test1f1ed Appellant told h1m at that .

. pomt he called 911 but cancelled the call and went to h1s cousin’s house for help mstead
‘ (ROA P. 5 11nes 16- 20) Doz1er attempted to conﬁrm the 911 call and d1scovered no

record of the call ex1sted (ROA p 5 lines 21 25 ROA. p.6 lines 1: 3 )

~

Dr Bradley Marcus the, pathologlst who performed the autopsy, test1ﬁed he ruled,

- the death 2 a hom1c1de based on some unexplamed r1b fractures he found. (ROA p- 67 l1nes .

o 1- 5 ) He determmed the death was caused by asphyxra due to chest compressron from :

squeezmg and test1f1ed 1t would take approx1mately one to one and a half mmutes to

’ compress a ch1ld’s chest SO that she could no longer breathe (ROA p 69 fines 19 22;

~

.-ROA p- 70 l1nes 1= 5 )" He further test1fied it takes an extremely large amount of force to |

cause compressmn asphyx1a (ROA p. 68 lines 23 25; ROA. p 69. lme 1 ) Add1t1onally,

»'.he test1f1ed the: death could not have been caused by V1ct1m S alleged fall down the stalrs

" the, day before her death and that“he could not even say the fall happened because the )

o 1nJur1es on V1ct1m were 1ncons1stent w1th that type of fall. (ROA p 70 hnes 22 25 ROA o

v

| p7l lines 6- 25)

Dr Matthew Marcus the rad1ologlst testlﬁed he conﬁrmed the r1b fractures with

X- rays and determmed squeezmg could have caused the fractures (ROA p 73 lmes 1-2;.

i ROA p: 75 lines 1 13, ) He further test1ﬁed that CPR could not have caused the fractures o

{

'because one of them was poster1or and w1th CPR 1njur1es only anter1or rib- fractures‘

.....

vwould occur. (ROA. p- 74 hnes 4-7; ROA p. 76 hnes 23-25; ROA p.77 lines 1- 8. ) After

I

7,.



t;vj .
examining the brainv fand.‘the- hi“s'tological : slide‘s'r Dr Jacob‘ Vandersteenhoven | a
pathologlst testlfied no drsease was, present in the braln or eyes and no srgns of cerebral

: '-'edema ex1sted (ROA p.78 hnes 14 15 ROA p.79 lines. 2.8; ROA . 79 lrnes 9- 20 ‘

B ROA p-80°lines 12 14) Dr Vandersteenhoven agreed that asphyxra was the cause of :

- ':_death (ROA p8l hnes 15 17)

Marquls Carter Appellant s cousm testrﬁed that when he got ‘back frorn the store '
| on February 5, 2009 Appellant told hlm Vrctlm had fallen down the starrs (ROA p 22 : | v
' lrnes 7 10) Accordmg to Carter Vrctrm was not crylng -and seemed to be playmg |
E normally wrth his chlldren (ROA p:22 lrnes 15 20) ' "~fi~ L | R
| After the State rested Appellant moved for a dlrected verdlct ﬁrst argurng the x

- State had not met the element of homrcrde by Chlld abuse that requrres a showrng that the |

. 'death occurred under crrcumstances man1fest1ng an extreme 1nd1fference to human lrfe SR

' (ROA p 83 lmes l 6) Appellant argued under State v. Jarrell that extreme 1nd1fference
' “1s the mental state akrn to 1ntent characterrzed by a del1berate act culmmatrng in deathf' '
.and that the testrmony had not .met that element (ROA p 83 lrnes 7- 18) The State

| argued the testlmony showed Appellant prcked up. V1ct1m and squeezed her hard for one

N

to two mlnutes admlttedly hard enough to crack her r1bs and that testrmony was

' 'sufﬁcrent to submlt the case to the j Jury (ROA p 84 lrnes 4 12 ) Secondly, Appellant '
. : i
: argued the State s case was based solely on crrcumstantral ev1dence (ROA p 85 lines 4-

!

‘ 7. ) The trral court denred the motron on both bases (ROA p 84 hnes 24 25 ROA p 86

lrnes 4- 7) As to the ﬁrst argument the tr1al court found that based on the eV1dence |

s

I presented on the fractures and ‘the statement as to what causedf_th_e fr_actures,‘the' Jury'

v

3350 S.C. 90, 564 S.E.2d 362 (Ct: App: 2002). . °




- to human llfe (ROA p 84 lmes 18- 22 ).

4\‘

_' would be able to consrder that to be a dehberate act that would be 1nd1fferent or reckless .

Appellant called Dr Stan Kessler to testrfy that based on hlS revrew of the
Aautopsy and slldes V1ct1m dred of Waterhouse Frlderrchsen Syndrome (ROA p. 107, |
).

lmes 14- 15 ROA 112 lmes 12 13 ROA P 142 lines 10- 16 ROA. p 177 line 25; ROA

p 178 lrnes l 5.) ' :
e : - / ’
In reply, the State called Dr Olga Rosa who test1ﬁed Vrctrm d1d not die of

. l
. Waterhouse Frlderlchsen Syndrome based on her rev1ew of the autopsy, Vrctrm ]
) . A . R " . .

medrcal records and the statements pertammg to Vrctrm S condrtron before her death.

'(ROA P 179 lines 1- 15;: ROA p 183 hnes 13- 15) Dr Rosa oprned that had Vrctrm
actually had the dlsease she would have shown 51gns of fever lethargy, and purple marks -

on her skrn (ROA p 180 llnes l 13; ROA p 182 11nes 17-21 ) Dr. Rosa pomted out
‘ _

children w1th thrs drsease deterrorate over a perrod of time and would not be play1ng one

: mommg and then d1e later the same day (ROA p-181 lrnes 12 17 )

' . At the end of all the . evrdence Appellant renewed hrs motron for a drrected

"verdlct and the trial court demed it. (ROA p 184 hnes 19- 25 ROA p 185 hnes 4- 5. BRI

After the« jury began dellberatmg, it asked‘the tr1a1 court to explaln extreme mdrfference k “
to human llfe\and the trlal court re- 1nstructed the Jury on that sectron of the Jury charges
(ROA. p l89 lines 13 17 ROA p 190 21 25 'ROA. p.191 llnes l -25; ROA p- 192 lmes ]

1-7) Ultrmately, the Jury found Appellant gurlty, ‘and the trial court sentenced h1m to

twenty—ﬁve years’ 1mpr1sonment (ROA p 193 llnes 14 20 ROA p- 196 llnes 1-2.) |
’ Appellant filed a motron for a new tr1al and a motron to reconsrder the sentence.

The trial court held a hearlng on both motrons on May 9 2011 Among other thrngs -

| Appellant argued he should be entrtled to a new tr1al because the trral court denied hrs

NS



B motion for'a directed verdlct (ROA p. 214 hnes 18 22) Spemﬁcally, he argued the

State d1d not show the element of extreme 1nd1fference (ROA P 215 llnes 20 25.) He

X i

: also pomted out that because the Jury asked to hear the law on extreme 1nd1fference.

4

agaln it must have been confused about that element of the law (ROA p- 215 lrnes 2 6 )
‘ The trral court took the matter under adv1sement and denled the motlons in an order dated

v

June 13 2011

‘.'_ 10
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ARGUMENT e

. The trial court properly denied Appellant’s motlon for .. .
a. directed verdict: because sufficient evidence was -
- presented establishing Appellant acted with extreme
indifference, thereby satlsfymg that element of homlclde
by chlld abuse » ;

' Appellant argues ‘the trlal court erred 1n denylng the motlon for a d1rected verdlct .

o because there was 1nsu_fﬁc1ent ‘.‘eV1dence he showed extreme».lndlffer’ence to human life.

| However, vthe k evidence ‘shoWs' Appellant ‘squeezed Victim in a hard h-ug' fo‘r‘.' |

-

, approx1mately two mmutes thereby asphyx1at1ng her and causmg her death ThlS _

ev1dence was sufﬁment to demonstrate extreme 1nd1fference and the tr1a1 court correctly ,

.

denled the_ m_otlon‘for a directed verdlct. ‘

In reviewing the denial ofa motion' for a directed verdict, an-vappellate court must

~ view the evidence in ‘the light most favorable to the State, and if there is any direct "

“evidence or any ~substantial‘ circurmtantial evldence ‘reasonably tending to prove the guilt

7

of the accused it must ﬁnd the ¢ case was properly submltted to the Jury. State v. Kelsey,'

‘ 331 S.C. 50 502 S E.2d 63 69 (1998) In ruhng on a d1rected Verdlct motlon the tr1al .

court is concerned w1th the ex1stence of ev1dence not its welght Id If the State presents :

any ev1dence wh1ch reasonably tends to prove the defendant S gullt or fI‘OHLWthh hlS

.gullt could be falrly and loglcally deduced the tr1al court must send. the case:to the Jury

State v. McKnlght 352 S C. 635, 576 S. E 2d 168 173 (2003) State V Jarrell 350 S.C.

90 564 S E 2d 362, 366 (Ct App 2002) The appellate court may reverse the trial

court’s demal of a motion for a dlrected verdlct only 1f there isno ev1dence to support the s

b

' trlal court’s ruhng State V. Llndsey, 355 S. C 15 583 S.E.2d 740, 742 (2003) (emphas1s

©added). © f‘_.\{

T



‘
Here the State charged Appellant w1th hom1c1de by chrld abuse A person 1s‘
l gu1lty of hom1c1de by ch1ld abuse if the person “causes the death of a ch1ld under the age :
of eleven wh11e comm1tt1ng ch1ld abuse or. neglect and the death occurs under
| Tcrrcumstances rnamfestmg an extreme 1nd1fference to human life ....” S. C Code Ann |
:§16 -3-85(A)(1) (2003) “For purposes of the [hom1c1de by child abuse] statute extreme

) 1nd1fference has been deﬁned as ‘a mental state akm to 1ntent characterrzed by a

, dehberate act culmmatmg in death ” MCKIIIth v. State 378 S C. 33, 48 661 S.E.2d

'354 361 (2008) (quot1ng Jarrell 350 S C at 98 564 S E 2d at 367) Our courts have ,

l

'equated rt-'more to the reckless d1sregard‘of reckless hom1c1de cases. erham Shepard'

5

g McAninch et al;, The Criminal Law of South .Carolina 96 (5th ed. 2007) Recklessness
is: | | |

.. something ‘' more. than mere negligence or carelessness .
“‘which indicates 1nadvertence which is -the failure to
exercise due care, sometlmes called ordinary. care, which
means such care' as ‘a person of ordrnary reason and
prudence would exercise under the same circumstances.
‘Recklessness deriotes a conscious failure to exercise due
care or ordinary ‘¢are or-a conscious indifference to the'

_rights and safety of others ora reckless dlsregard thereof

McAnmch et al., supra at’ 196 (quot1ng State V. Tucker 273 S.C. 736 739 259 S.E. 2d

414, 415 (1979)) See also Jarrell, 350 S. c at 98, 564 S.E. 2d at 367 (“In thls state,

1nd1fference in the context of cr1m1nal statutes has been compared to the conscrous act of |
: drsregardlng a r1sk wh1ch aperson ] conducthas created, or a fallur_e to exercrse ordlnary
- or due care ”) L - | |
Appellant argues the State d1d not prove(mtent because he: sa1d he did not mean to
~ kill Victim. However this is’ not what 1s‘ redurred under South Carohna s recognlzed

'deﬁnmon of extreme 1nd1fference. lf the ,,legrslature had wanted to requlre that type of

12



mtent it could have wrrtten the statute more hke the murder statute wh1ch requires
f mal1ce aforethought “‘Murder is the k1111ng of anv person with mallce aforethought '
. either express or 1mphed ” S C Code Ann § 16 3- 10 (2003) Y“Mallce is the’ wrongful |
"‘1ntent to 1nJure another and md1cates a w1cked or depraved sp1r1t 1ntent on domg wrong
, It is the domg of a‘wrongful act 1ntent10nally and w1thout just cause or excuse Tate V.

: ‘State 351 S. C 418 426 570 S E2d 522 527 (2002) In its sectlon regardmg the ‘
hOI‘I‘llClde by ch11d abuse statute South Carollna Jurlsprudence spec1ﬁcally states, “Proof B
of mahce aforethought is not requrred ? 23 S. C Jur. Homrcrde § 29 (1994) Appellant
‘ confuses the intent requlred forA extreme 1nd1fference and the 1ntent requrred for mallce
; Extreme 1ndrfference only requ1res the actor has the intent to do a dellberate act and that

- act culmlnates in death Nothmg in the deﬁnrtlon of extreme 1nd1fference 1nd1cates the
“act itself “must be"wrongful or done WIth ‘the .intent to cause hann ' Onlthe other hand T
‘malice requlres the actor to have wrongful mtent to 1nJure another Thus m ‘thIS case of
-~ homicide by Chlld abuse Appellant ] admlss1on that he del1berately prcked up Victim
“and hugged her * really t1ght” '1s sufﬁc1ent to show the intent requrred for extreme'
indifference ‘The really trght hug was the dehberate act that caused the death o
In State V. Mcnght the supreme court afﬁrmed the demal of Mcnght s -
»motlon for a d1rected verdlct on the 1ssue of extreme mdrfference 352 S. C 635 646,
576 S E.2d 168 174 (2003) McKnlght was charged W1th homlclde by Chlld abuse after “‘ |
' takmg cocame whrle she was pregnant and g1v1ng brrth to a stlllborn baby Id at 641 42 i
' .576 S. E.2d at 171 “leen the fact that it is pubhc knowledge that usage of cocame is
| potentially fatal [the court found] the fact that Mcnght took cocaine’ knowrng she was

pregnant was sufﬁcrent ev1dence to submlt to the jury on whether she acted w1th extreme »

1nd1fference to her chlld’s hfe ? Id at 646 576 S. E 2d at 174. Mcnght d1d not have to
‘ Bt '



~ intend to.ki‘ll her unborn child;r by takingcocain'e; she recklessly disregarded the risk her
) conduct created.-‘“.That act culminated ’inithe death of her baby and was. sufﬁci.ent to
Satisfy the intent required under the. hOmicide by child "abuse' statute 'In the case sub

- ]ud1c 1t is reasonable to beheve that 1t is publ1c knowledge that squeezmg a ch1ld tlghtly '

. unt1l she goes limp could be potent1ally fatal Regardless of any 1ntent to harm Victim,

Appellant recklessly d1sregarded the r1sk h1s conduct created and thus had the requls1te
" intent to sat1sfy~ the ‘hom1c1de by Chlld ab_use statute when_ he del1berately squeezed
V1ct1m t1ghtly and she d1ed asa result |

V1ct1m d1ed of asphyx1a from squeezmg or chest compress1on The State proved
'through Appellant ] statements that he gave V1ct1m a really t1ght hard hug that lasted A
s approx1mately two m1nutes Test1mony also showed the squeezmg caused ‘two of
- AV1ct1m s ribs to fracture. The medlcal experts testrﬁed the fractured ribs could not have o
: been caused by CPR because one r1b was fractured posterlorly rather than anter10rly Dr.
\‘Bradley Marcus ruled V1ct1m s death a hom1c1de He test1ﬁed the death could not have .
. been caused by Vlctrm S alle‘gedvfall»down the starrs the day before her death. Moreover, ,
Appellant”.s cousln testiﬁed V1ct1m seemed‘ﬁne when he .‘got back fromfthe lstore on -
February 5 2009, she was not cry1ng, and she was playmg normally w1th his own'
chlldren ‘after the alleged fall

The evrdence shows Appellant gave 1ncon51stent statements about what happened'

/

and 1n1t1ally attempted to cover up the fact that he squeezed V1ct1m When Appellant _
first spoke to. Investrgator Do21er. of the coroner s ofﬁce, he reported he called 911 when
heﬁrst noticed Victim was _wheezin,g?but cancelled the call ‘and ran to his ‘cousin’s home -
in.steadd' However, no‘ reCOrd l.of this alleged 911 call ekists Moreover Appellant told :
Invest1gator Mauldin he had no phone in the home and no cell phone and he had to ask .

A
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his cousin to call.:~9 11,1'.'" ln his s‘tatement to Investigator -Martin' 'Appellant'also told ~hirri he:
; had .ho way to make contact Addltlonally, no w1tnesses could corroborate that V1ct1m

fell down the stalrs the day before she d1ed Appellant hlmself reported he drd not see the

- fall but not1ced her 1y1ng at ‘the. bottom of the stairs crylng Invest1gator Martm attempted

to 1nterV1ew the four-y\ear-old ch11d who ‘was playmg w1th Vrctlm when the fall would
have happened but he was .unable to respond to questlonlng Dr Bradley Marcus .
- testified, Vlctlm s 1njur1es were 1nconsrs/tent wrth a fall down stalrs Appellant also
dmltted 1n hls statement 7to Investlgator Martln that the day before Vlctlm d1ed he

grabbed her face for swearrng and spanked her on her legs because she was sp1tt1ng on

.‘ people When asked by Investlgator Martln why Appellant d1d not mentlon huggrng

a Victim when’ Investlgator Mauldln 1nterv1ewed h1m on the day of the 1nc1dent Appellant

t

k stated “I d1dn t want anyone to thmk that I had krlled her
Although Appellant s medrcal expert opmed Vlctrm d1ed of Waterhouse—

Friderlchsen Syndrome, the ,State ‘pr,oduced medical experts thiat contradlcted thls oplnlon o

oy T

and agreed with 'Dr. Dradley M'ar.Cus""s ﬁndings of asphyxia bynchest compressi‘onv as'the'“" -
- cause of death. Dr Jacob Vandersteenhoven a pathologlst examrned the bra1n and the s

{

; hrstologlcal shdes and testlﬁed no, dlsease was present 1n the bram or. eyes and no s1gns of
cercbral edema ex1sted Moreover Dr Vandersteenhoven agreed that asphyx1a was: the "
cause of death Addltlonally, Dr Olga Rosa testrﬁed V1ct1m d1d not d1e of Waterhouse-

Frlderlchsen Syndrome based on her review of the autopsy, V1ct1m S medrcal records
: A .
' and the statements pertalnmg.to Vlctlm s'condltlon before her 'death. “Dr. RoSa opmed

that had Victim actually had the drsease she would have shown 81gns of fever lethargy,
* - ¢ . ') : \
and purple marks on her skm Dr Rosa pomted out chlldren W1th this drsease deterlorate

fa

over a perlod of t1me and would not Just be playlng one mommg and then die the same

15
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day. Drv.’Rosa also agreed with the' oth‘er_'.medical, ei(perts"that the cause of death was
asphyx1a by chest compressmn o |
| . The State S theory was that Appellant deliberately squeezed Victim’s ‘chest untll
- -she went l1mp Appellant s.own statements show he del1berately p1cked up Vlctim when
she was wheezmg and hugged her tlghtly- for: appronimately two mmutes Furthermore
“he admltted he squeezed her hard enough to have broken her ribs: Although he may not
have 1ntended hlS act to culmmate in Vlctim S death viewing’ the ev1dence in the llght'
- :most favorable to the State the State established Appellant committed a deliberate act
and the Chlld d1ed as a result of that act That is sufficient to satisfy the extreme--.
- 1nd1fference element of the offense The charge of homlc1de by child abuse was,
therefore properly submltted to the Jury The weight or cred1b111ty of the ev1dence was
E | 'properly left for. the jury as the Afact-ﬁnders and not the trial court at the dire_cted verdict
stage. Thus, ample evidence support‘ed'the tr_ial';(‘:ourt?s denial of the motion ‘for a directed"

verdict. Appellant’s- conviction should be afﬁrrr‘ied.‘
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CONCLUSION
For all the foregoing reasons, it is respectfully submitted that the judgment and
conviction of the lower court be affirmed.
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