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experience, or if you conclude that the reasons given in

support of the opinion are not sound, the opinion is

outweighed by other evidence, you may disregard the opinion

entirely.

An expert witness' testimony is to be given no

greater weight than that of any other witness simply because

the witness is an expert. Further, you're not required to

accept an expert's opinion even though it's not -

contradicted.

Now, ladies and gentlemen, I instruct you and emphasize

that the fact that the Defendant in this case did not

testify is not a factor to be considered by you in any way

in your deliberation and in consideration on the question of

the guilt or innocence of the Defendant. It must not be

considered by you in any manner whatsoever. A Defendant has

the constitutional right to remain silent and the assertion

of this right must not be considered by you in your ~/

deliberations. I repeat. Under your oath you are to draw

no conclusions whatsoever from the fact that the Defendant

i

in this case did not testify. The fact that Mr. Smith

didn't testify shouldn't even be discussed in the jury room.

The burden of proof, as I have stated to you, is on the

State. The Defendant is not required to prove his

innocence.

The burden of proof is on the State to prove

guilt beyond a reasonable doubt.

Now,

ladies and gentlemen, in this case, again, the
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Defendant is charged with murder. The State must prove
beyond a reasonable doubt that the Defendant killed another
person with malice aforethought. Malice is defined as
hatred, i1l will or hostility -- or hoétility towards
another person. It's the intentional doing of a wrongful
act without just cause or excuse and with an intent to
inflict an injury, or on circumstancés that the law will
infer an evil intent. Malice afqrethought does not require
thgt malice exists for any particular time before the act is
committed, but malice must exist in the qind of the
Defendant just before and at the time the act is committed.
Therefore, there must be a combination of the previous evil
intent and the act. Malice aforethought may be expressed or
inferred. These terms express and inferfed do not mean
different kinds of malice but merely the manner in which
malice may be shown to exist. That is, either by direct
evidence or by inference from the facts and the
circumstances which are proven. Expressed malice is shown
when a personispeaks words which express hatred or i1l will
for another or when the perséh prepared beforehand to do the
act which was later accomplished. For example, laying in
wait for a person or any other acts of preparation going to
show that the deed was within the Defendant's mind would be
express malice. Malice may be inferred from conduct showing

a total disregard for human life.



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

503

487

Now, ladies and gentlemen, the law says that if one
intentionally kills another during the commission of a
felony, the inference of malice may arise. If faéts are
proven beyond a reasonable doubt sufficient to raise an
inference of malice to your satisfaction, this inference
would simply be an evidentiary fact to be taken into
consideration by you, the jury, along with other evidence in
this case, and Qou may give it such weight that you decide
it should receive. I instruct you further that strong-armed
robbery is classified in this state as a felony.

Now, ladies and gentlemen, if you find that the State
has failed to prove beyond a reasonable doubt that the
Defendant committed murder, you may consider whether the
State has proven beyond a reasonable doubt that the

Defendant committed involuntary manslaughter. To prove

"involuntary manslaughter the State must prove beYond a

reasonable doubt that the Defendant unintentionally killed
the victim without malice, but while engaged in an unlawful
act not naturally tending to cause death or great bodily
harm. Unintentional means that the Defendant did not intend
for anyone to be killed or seriously injured. The State
must also prove beyond a reasonable doubt that the
Defendant's act was the proximate cause of death. I
instruct you the proximate cause is to find as the direct

cause. It's the immediate cause. It is the efficient
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¢ause. It's that cause -- it is that cause without which
the death of the victim would not have resulted. There must
be a chain of causation from the time of the i%ju:y
inflicted by the Defendant until the time of the victim's
death. Proximate cause does‘not necessarily mean that it
occurred immediately prior to death. There may be more than
one -- I instruct you that there may be more than one
proximate cause. The Defendant's act may be regarded as the
proximate cause if it’ is a contributing cause of .the death
of the victim. The fact that the other causes also
contribute to the death of the victim, such as the victim
being in poor health, does not relieve the Defendant from
responsibility. The Defendant's act may not be the sole
cause of the death, but must be a proiimate causé
contributing to the death of the victim. It is not a
defense to show that the victim might have recovered had he
been treated according to the most appropriate, surgical or
medical standards, or as reasonably -- as a reasonably
prudent doctor would have treated in the case of -- in the
case or even by showing that the treatment was negligent.

In other words, negligence on the part of someone else would
not relieve the Defendant from liability if the injury was a
proximate cause of the victim's death.

Now, ladies and gentlemen, in this case there are two

possible verdidts. And, Mr. Foreman, I've prepared this
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verdict form to sort of help guide your deliberations.
Okay? There's no specificity or no meaning to the oxder in
which I state the corresponding verdicts for each question.
It's just that one has to be stated before the other.

Now, first, ladies and gentlemen, the first statement
here basically says "We the jury in the above-captioned case
on the charge of murder unanimously find Wayne Michael
Smith" and then there are two options here for you to
initial, Mr. Foreman, not guilty or guilty. Okay? If you
find that the State has met its burden of proving the
Defendant's guilt beyond a reasonable doubt that he's guilty
of mﬁrdér, and all 12 of you agree, then simply initial
guilty. And if you find the State has failed to meet that
burden then just initial not éuilfy and proceeq‘down to the
second question. Obviously if you find the Defendant guilty
on the first one, you don't even go to the second one.

Okay? Again, if you find the Defendant not guilty of
murder, you would then consider whether the State has proven
the Defendant's guilt beyond a reasonable doubt on the
charge of involuntary manslaughter. The second statement is
pretty much identical to the first. It says, "We the\jury
in the above-captioned case on the charge of involuntary
manslaughter unanimously find Wayne Michael Smith" and then
again two options for you choose. Just initial whichever

one the jury is unanimous on. Okay? Just like you would
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1 for the first.
2 - Now, ladies and gentlemen, again, your verdict has to
3 be a unanimous one. That means that all 12 of you must
4 agree. We do not have majority verdicts in South Carolina.
5 I do not think we should ever have majority verdicts in
6 South Carolina. So all 12 of you must agree on the verdict.

~1

When the jury has agreed on the verdict, Mr. Foreman, simply
8 knock on the door, let the bailiff know, and we'll receive
9 you back in here as soon as I can get everybody gathered

10 back up. Okay?

11 Ladies and gentlemen, I remind you that you've been
12 chosen as fair and impartial jurors in this case. 1In other

13 words, you have no friends to reward. You have no enemies

14 ' to punish. Yo&f job is to render a verdict based solely

15 upon the evidence and the law as I have instructed you.

16 Now, ladies and gentleﬁen, I'm going to ask in a few

17 moments that you adjourn to thé jury room, but don't start
.18 your deliberations yet. Okay? I need to give the parties

19 an opportunity to object to anything that I've said to you

20 in these instructions. It shouldn't take long. But long

21 story short, your cue to begin your deliberations will be
22 receipt of the items of evidence, these instructions and the
23 verdict form, and my asking our two alternates to step out.

24 Okay? So when all that happens, that's when you can start

25 ~ talking about the case.
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Additionally, ladies and gentlemen, I know that we're
bumping up against lunch time. Typically we -- we're more
than happy to order lunch for you if you feel like the
deliberations are going to take a little bit of time.
Usually it takes about 45 minutes to an hour to get the food
here. We normally order from the Dixie. It isn't fancy,
but it's usually pretty good. And your choices would be
like Dixie cheese hamburger, hotdog, or like a salad. Okay?
If any of you have any specific dietary needs or dietary
restrictions though an none of that fits, just let us kAow
and we'll try to accommodate that as best we can. Okay?

So one thing you may want to do when you go back there,
Mr. Foreman, is go ahead\and survey the jury and see if you
want to order lunch. And if that's the case, I'll send the
clerk in with the exhibits when we're ready to do that. All
right?

( Again, if you need to hear the recordings again, one of
them we can probably send to the back. There's another
recording that certain parts were not played for you because
there was irrelevant material in those parts, and so there
was no purpose in playing it. That tape we may have to play‘
out here. But the other ones we can send to the back and
perhaps find some mechanism for you to play those.

If you would, adjourn back to the jury room one last

time, but don't talk about the case yet. You know what your
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1 cue to begin deiiberations is.
2 (Whereupon, the jury exited the courtroom at 11:58
3 a.m.)
4 THE COURT: No exceptions except for what we've
5 already gone over from the State?
6 MS. WHITE: That's correct, Your Honor.
7 THE COURT: No exceptions from the Defense except for
8 what we've already gone over?
9 MS. NELSON: Yes, Your Honor. That's correct. And I
10 just need to make a very quick record about order of
11 closing.
12 THE COURT: Yes, by all means. Go ahead and do that.
13 MS. NELSON: Yes, sir. If I had -- if the Court had

14 granted my motion about order of closing I could have

15 responded to Ms. White's repeated assertions of Mr. Smith's
16 hands being around Mr. Baer's throat. There wasn't ever any
17 medical testimony of that type of strangulation. There was
18 only festimony of one -~ the possibility of the evidence?

19 showing that one hand was on the throat. I didn't get to

20 respond to that.

21 The cut on the han&, Dr. Woéaard actually testified

22 that that could have happened in a fall. Ms. White

23 represented to the jury that I met with Dr. Woodard and he

24 told me there were signs of strangulation. That's just

25 absolutely not true. When I met with him he told me there
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were no signs of strangulation, and I didn't have the
auﬁopsy photos at that time to go over those. What Dr.
Woodard told me was that nothing in the injury section
contributed in any way to Mr. Baer's death.

And I believe that's it, Your Honor:

THE COURT: Very good. I understand your position.

The record is made, and clearly I understand that you are
taking the position that there was prejudice which resulted
from your failure to be able to argue last. I understand
that is the Defense position.

MS. NELSON: Yes, sir. Thank you, Your Honor.

THE COURT: Very good. I don't think I've run the jury
verdict form by yoL guys. Take a quick look at that. I
also had a question about the redaction yesterday. We were
going to be sure that we redacted the offensive material
from the six letters that Mr. Smith sent to the
invéstigator. I'm getting nods that this was, in fact,
done.

MS. WHITE: We did that. Yes, sir.

THE COURT: Very good. You all make sure about the
evidence. Let's make sure that everything that's going back
should go back and that nothing that's simply sealed or
étherwise for exhibit purposes or Court purposes is not
going back.

THE BAILIFF: Judge, I've got two smokers who would
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like to smoke before they start deliberations.

THE COURT: Sure, that's fine. What we'll do is ~- do
you know yet if they're wanting lunch?

THE BAILIFF: They haven't said yet.

THE COURT: Let them get the evidence together. When
you take it back there bring the two alternates out, bring
the two folks out who want to have a cigarette. Take them
out and -- I'm assuming they're going to want lunch. And
so, we'll send the clerk in with the menu options.

(Whereupon, the jury began deliberations at 12:07 p.m.)

(Whereupon, Court’s Exhibit No. 4, a jury note, was
marked for identification at 1:30 p.m.)

{(Whereupon, a recess was held from 1:30 p.m. to 2:01
p.m.)

(Whereupon, Court's Exhibit No. 5 was marked for
identification.)

THE COURT: We'll go back on the record in State vs.
Smith. The Court has received a communication from the jury
which is marked C?urt's 5. The jury has asked us to provide

a further definition of malice. I've reflected on it and

quote honestly I don't know that I can come up with a better

definition than that which has been provided to the jury
already. Obviously I can read that definition again, and
they have the jury instructions back there in the jury room.

Are there any suggestions or thoughts on how anyone
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would care for the Court to handle that inquiry? ‘

MS. NELSON: Your Honor, I would just suggest that you
tell them they've been fully instructed and to refer to
their copy of the instructions for the definition.

THE COURT: I think we're in agreement.

MS. WHITE: Yes,vsir.

THE COURT: All righé. I will tell them that it is
located on page 12 of the instructions. And let's have them
out, please.

THE BAILIFF: All of them, sir?\

THE COURT: Please. |

(Whereupon, the jury entered the courtroom at 2:03
p.m.)

| THE COURT: The record should reflect that the jury is
back and seated. Mr. Fore@an, ladies and gentlemen, I've
received a note wherein you are requesting that the Court
provide you a further definition of malice. Please
understand I would love to be able to do that. The
definition that i've already provided you, which is on page
12 of those instructions back there; is probably the product
of about 200 years of legal thinking collectively resulting
in that definition of malice, and in all likelihood the
people engaged in that legal thinking are a lot smarter than

I could ever hope to be. So I really don't know that I can

give you a better instruction of malice than the one that

‘
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1 appears on page 12 where the Court defines murder or
2 discusses the murder inséruction with you. The second
3 ' paragraph under the heading of murder. So due to my
4 inability to give you a better instruction, I'm just going
5 to ask that you refer back to that. And obviously if you
6 need any instruction perhaps about what those specific words
7 mean, I think it -- I think it should be understandable the
8 way as written. But if/you need any further instructions,
9 or you have something more specific, I'm more than happy to

10 help. But I'm not disposed really to give you a better

11 definition than the one -~ I think the one that you've got
12 is the best.

13 So with that, I'll ask that you continue with your

14 deliberations. And if YOu need anything further, let us

15 know. Okay? Thank you.

16 (Whereupon, the jury returned to deliberations at 2:05
17 p.m.) '

18 (Whereupon, a recess was held from 2:05 p.m. to 3:36
19 p.m.)

20 fHE BAILIFF: Remain seated. Court come to order.

21 ﬂ THE COURT: The bailiff has informed me that the jury

22 has reached a verdict. Anything further before we have the
23 jury reenter the courtroom from the State?
24 MS. WHITE: No, sir.

\

25 THE COURT: From the Defense?
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MS. NELSON: No, sir. Your Honor. N

I

THE COURT: Very good. Lawyers are very familiar with
what I'm about to say, but I say this for the benefit of
anyone who is here in attendance and just here as a
spectator. I understand that this has been a very emotional
time forjeveryone involved. I understand that tensions are
running a little bit high. What I need you all to
understand is that, of course, this jury has been asked to
make a very, very difficult decision, and this is something
that nohe of them asked to do. So I do not inteﬁd to allow
the jury's decision to be, for lack of a better woxd,
disrespected by any audible outbursts or any shock or cheers
or anything like that. Expressions of happiness or
disappointment. So if you feel yourself -- you're welcome
to stay here. But certainly if anyone feels like after the
verdict is read they're unable to contain their emotions or
kéep their emotions in check, just quietly stand where you
are and move towards the exit, and at a later point in time
you can come back into the courtroom once you've composed
yourself. Okay? I don't know what the verdict is, but
obviously the jury has worked hard. And again, we're going
to show them and afford them the kind of respect that they
deserve. That just goes for everybody here.

Let's have the jury in, please.

(Whereupon, the jury entered the courtroom at 3:39
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p.m.)
' THE COURT: Let the record reflect that the jury is

back and seated. Mr. Foreman, I'm told that the jury hasy
reached a verdict. Is/that correct?

MR. FOREMAN: That is correct.

THE COURT: Aﬁd all 12 of you agree on the verdict?

MR. FOREMAN: That's correct.

THE COURT: If you would, hand the verdict form,
please, to Mr. Willingham.

Madam Clerk, you may publish.

MADAM CLERK: The State of South Carolina, County of

Greenwood, Court of General Sessions, case number 2013-GS-

24-1710, the State of South Carolina vs Wayne Michael Smith.

We the jury in the above-captioned case in the charge of
murder unanimously find Wayne Michael Smith not guilty. We
the jury in the above-captioned case in the charge of
involuntary manslaughter unanimously find Wayne Michael
Smith guilty. Signed by the Foreman, David Vickery, on
October 22, 2015."

THE COURT: All right. Ladies and gentlemen, if this
is your verdict, please indicate as much by raising your
right hand, please.

(Whereupon, jurors raise their right»génd.)

THE COURT: Let the record reflect that all 12 jurors

have raised their right hand. Anything before the jury is
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discharged from the State? .

MS. WHITE: ©No, sir.

THE COURT: Anything from the Defense?

MS. NELSON: No, sir, Your Honor.

THE COURT: Very good. ‘Ladies and gentlemen, I want to
thank you for your service here this week. And I know,
again, that none of you asked to come in here. ©None of you
volunteered’to come in here. But again -- and certainly we
probably exposed you to some information and some testimony
that you otherwise might not have wanted to hear. Okay? I
do not like having to drag people in éff the street and
expose folks to this kind of thing. If you see this sort of
thing day in and day out it's possible that people like me,
‘or some of the lawyers, you can become a little bit
desensitized to it and you don't fully appreciate how hard
it can be for folks who doh't see this kind of thing every

day to work through this. I will tell you that I firmly

believe that any result that 12 ﬁeople are able to reach, 12

‘people are able to agree upon, is a good result. And I

think that's one of the reasons that our country insists, or
our state at least insists on g unanimous 12 person verdict

before any result in any case, be it civil or criminal, has

had. All right?

I will tell you that you will receive a check as -- I'm

not going to call it payment because obviously it's not
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going to be sufficient to compensate you for what you have
done these last four days for your inconvenience, but I'm

going to consider it -- please consider it a gratuity. An

express of our gratitude. It should be probably about $40.

‘Okay? You'll get that sometime, in all likelihood, next

week.) You will also receive from me a letter thanking you
for your jury service. Okgy? The letter's purpose is
really twofold. As I've said, it's to thank you. But
perhaps more importantly, it's to solicit any feedback. So
if there's anything that' you did like, anything that you did
not like, anything that you didn't understand, anything you
want to ask me about, please let me know. Specifically if
there's anything that you thought we could do to make jury
service more pleasurable for you or bettgr for you, also let
us know that, too. And don't be shy about being honest in
that regard. One of the bailiffs have already mentioned
that they thoughé -- one of you thinks a window in there
would be great. The only‘problem is obviously it doesn't
look outside. So it would simply look into the hallway.
But maybe we can do something to spruce that room up a
little bit in the future. 7

I'm not going to keep you any further. But again, I
will thank you again for your service. You are free to

speak to anyone about this case at this point in time.

General rule is what happens in the jury room stays in the
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jury room. But certainly if you want to discuss this case
with anyone you are free to do that. Sometimes lawyers will
contact jurors just to get feedback on how they did, how
their presentation went. And I know that that was very
helpful for me when I was trying cases. So you might get a
call. If you don't want to talk to the lawyer just say,
hey, I've heard you for three days‘séraight. I really don't
want to speak any more to you. Okay? And they'll not
insist on talking to you.

With that, I'm not going to keep you any further. I
will ask the Foreperson to just stick around for two
seconds. I need you to sign the actual indictment. The
rest of you are free to go. And I will need those buttons
back, but you can keep my thanks. Okay?

You all have a great week. Take care. And I hope to
see you all around under less formal circumstances. You all
take care.

(Whereupon, the jury was released.)

THE COURT: We'll be at ease for a few moments.
Solicitor, we'll need a sentencing sheet, of course, on tﬁis
charge. The clerk kept the sentencing sheet from the plea
on Monday. So if you all could just figure out who's going
to speak in aggravation and mitigation I'm more than happy
to entertain that in about five or 10 minutes. Whenever you

tell me you have a sentencing sheet. Okay?
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MS. WHITE: We'll be at ease.

(Whereupon, a recess was held until 4:02 p.m.)

THE COURT: Just in the way of housekeeping mattes.
We'll go back on th;»record. Ms. Nelson, any motions at
this particular point in time?

MS. NELSON: Your Honor, I'll be making written -- if

any, I'll be making it in writing after the -- after the
trial.

THE COURT: Very good.

MS. NELSON: I don't know whether there will be any or
not.

THE COURT: I understand then, I think. Solicitor, if
you would, I'm more than happy to hear about --

MS. WHITE: Your Honor, I'm sorry. One of the people
who wanted to speak had stepégd out.

THE COURT: Oh, certainly.

MS. WHITE: I'm just waiting on them.

THE COURT: I'm more than happy to wait on them. While
they're coming back in, Ms. White, you had indicated to me
on Monday that Mr. Hurly did not have a -- not Mr. Hurly,
but Mr. Smith did not have a criminal history. He has no
convictions apparently? I'm looking at what you --

MS. SMITH: He does have —-- he has two violations of
city ordinance convictions, Your Honor, from 2010, and I

believe he has some -~ it's an out-of-state record so it's
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hard to tell what the charge is. It says domestic
vandalism, maliéious injury to property. He received a
probationary gentence on that.

/ MS. NELSON: I believe it's classified as a
misdemeanor, if I'm not mistaken, Your Honor.

MS. WHITE: And I believe £hat's the extent of his
criminal history. There are several family members who
would like to address the Court. Also, I would also have a
few comments for the Court. |

THE COURT: Happy to entertain anything that you may
want to say, Solicitor, or that the Baer family might want
to say. I know this is very difficult for you all. This
whole weeks has been difficult. These whole two years have,
but I'm all ears.

MS. WHITE: Your Honor, you heard the recording, the
CI, when Mr. Smith was -- did not have his guard up. Was
not speaking with law enforcement. It was very callous. It
definitely showed a complete disregard for Mr. Baer's life.
And, Your Honor, I believe that shows his true feelings in
this case. Once he was caught he was very, very sorry, that
he'd been caught, but the recording in which he was laughing
said things like good riddance. I think that shows just how
little he cared that he robbed this family of a very loved

family member.

THE COURT: Thank you, Ms. White.
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THE COURT: And it's Ms. Rinaldi, correct, ma'am?

MS. RINALDI: Yes. ,

THE COURT: Yes, ma'am.

MS. RINALDI: I don't know what the maximum is, but I
ask you to give him the maximum that you can give. We're a
very close family. I don't know him. I've never met him.
And I respect the jury's decision. I know it was very hard.
I've been on juries before. ‘But I'm asking you to give
whatever maximum sentence that you can give him for our
sake. Because Phillip can never come back. He was color
blind. What I mean to say, that I'm not talking about the
color of his skin. He was the type of person that he liked
everybody, and that came out even with some of the people
that spoke that had criminal chargeé. I love my brother
very much. But this is one of the things that him and I
went round and round on. And he would -- and he would
actually argue with me over it, because I would say,
Phillip, that's not a very nice person. And he would say,
but he was my friend. You have to understand how my brother
was to understand that he was helping this boy. On the
table in/his livingroom he had a piece of paper with
different churches that he was going to give to Wayne to
give to his wife where he could get food and diapers for
free for his children. This is the kind of person that's no

longer with us. Yes, he was a smoker, and he may have died
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a year later. He may have died 20 years later. But that
was for God to decide, not for Wayne. And I do feel that if
the jury had of heard the first part where he actually said
he went in and took the money and took these things that the
jury -- the verdict would have been different. That part, I
don't understand, because they should have heard all the
evidence. Not just the part that they d%d hear. He had two
and a half years to come up with a reason of why. And I
know the only thing, because I've gone over this a hundred
times in my mind, especially last night, was the time
period. He had two and a half years to come up, and all the
different statements that he made, it was very smart on his
part. But he wasn't acquitted. And I'm asking you -- Ildo
not know what the seﬁtencing is. We've never had this
happen to our family before. I don't know. Please keep us
in mind when you do sentencing. Thank you.

THE COURT: Thank you, Ms. Rinaldi. Mr. Baer.

MR. BAER: Your Honor, like my sister said, this is
something our family's never, never gone through. We've
always been a very close knit family. For us to endure for
two and a half years, finally there is closure to this
matter. We do respect the decision that the jury made. I
know it was not an easy decision. But at the same time
there's one person in the room that really knows what

happened that evening. I've prayed for this man, and I hope
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somewhere in his heart that he finds true peace, if that's
possible. I personally, from what I know, and I know what
got my brother in a lot of trouble. He never saw color. He
never saw good or bad. He just saw people as people. And
as many times as I'd warned him about who he hung around
with, who he hired to do jobs, I knew one day there would be
one person that would take advantage of him, and that person
is in this courtroom today. And my'brother's not here to
defend. If my brother was here, he was just the type of
person that he would forgive. He always had alforgiving
heart. Even his son, Frankie.. Frankie felt like two months

before this situation happened he could have stepped in. He

‘could have done something. Because Mr. Smith had been over

his apartment prior to that and had demanded some things
from my brother. He knew about it. He didn't call the
police. His dad said, don't worry about it. I'll take care
of it. And because it was not acted on at that particular
time, and Frankie will always have to live with that, this
is the outcome of that. And, of course, you never know what
lies down the road. So, Your Honor, all I can say is, you
know, I just don't think this man needs to be out on the
street any ﬁime soon. I think whatever the maximum is. And
you've heard the testimony. And the State did an excellent
job of what they had to present. I have no qualms about

anything. I thought they did an outstanding job. But
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again, whatever the maximum sentence is for this gentleman,
I think it needs to be exercised.

THE COURT: Thank you, Mr. Baer.

VICTIM ADVQCATE: Frankie has something he wishes to
pass up to The Court. 1It’s too much for him to speak today.

THE COURT: Sure. Thank you. Did you want to take a
look at this beforehand. 1I'll be happy to let Ms. Nelson
take a look at it. 'Thank you. I understand completely.
Anything further from the State?

MS. WHITE: No, sir.

THE COURT: Ms. Nelson.

MS. NELSON: Thank you very much, Your Honor. I don't

know if it will mean anything coming from me, but I do -- I

am very sorry for the Baer family's loss, and it's always a

te;rible situation to come in court on cases like these when
there have been losses on both sides. Certainly theirs is
irrecoverable.

We certainly respect what the jury has decided, Your
Honor. And I believe Your Honor already knows that this is
exactly the resolution we offered to try to avoid ﬂaving to
bring this case to trial, have people called to the stand.

I would ask, Your Honor, to keep that in mind. I know Your
Honor's familiar with the trial tax phrase and that people
are sometimes rewarded for -- the opposite of that is people

are rewarded for pleading guilty. And I would just ask you
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to consider that Wayne did make an offer thfough me to
acknowledge his guilt for exactly what the Jjury has
convicted him for and to take that into consideration in
your sentence.

Wayne has been incarcerated since he was arrested on
July 25th of 2013. So over two years now. And, of course,
we would ask that you give him credit for that time he has
served. He, as Your Honor as heard, does not have any
substantial criminal record. Has never been in general
sessions court before. He met Dana when they were about
16-years-old and they got married when they were 18 in 2007.
And until this happened were happily married. Had a happy
family. Three young children together. He, as Dana told
you, did his best to provide for them. At the time that
this happened he was working through a local staffing agency

temping out for Fuji Film and had been there for about a

~year and has worked at various other places in the community

supporting his family. I truly believe, Your Honor, and
have all along that Wayne never intended the result that
happened that night. And I know what Ms. White has said
about the recording, but also there were times, when Wayne
talked to Kenneth Clark, for example, when there was no law
enforcement around and Wayne did not have his guard up when
he expressed his remorse, and Kenneth Clark could tell that

Wayne was torn up about what had happened. He's not a
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heartless monster, Your Honor. He-made a very bad decision.
when he picked up\Mr. Baer's computer and a result happened
that he did not ever intend but certainly understands that
he is responsible fof? And understands that —-- understands
the consequences.

Your Honor, I'm jgst asking you to --1I think it's
clear why Wayne chose to take this case to trial. This is
not a case where someone is clearly guilty of murder with
absolutely no defense, absolutely no explanation who just
refuses to work a case out. There's also been some comment
made about how he didn't come in and plead to the strong-arm
until Monday. But, Judge, I think I may have explained to
you in chambers there were’no plea negotiations started in
this case at all until about a month,.month and a half ago.
And I really did not everreven entertain the possibility of
Wayne pleading to one-of the charges and not the other until
shortly before trial, because that's just not how we
typically handle these kids of things. But I think he also
at least deserves some amount of credit for coming in here

and removing that from the -- from the need for the jury to

- decide it, completely accepting responsibility for it. And

it was -- that idea actually came from Wayne is what Ms.
Bolen is telling me. We didn't suggest that to him. He
said, well, hey, I mean, I know obviously I'm guilty of the

strong~arm robbery. Can I just go ahead and plea to that.
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So it was not something that Ms. Bolen and I thought of
independently and had been trying to get him to do for a
long time to get him to do. I believe that he deserves some
credit for acknowledging that, Your Honor. And given his --
he's 26-years-old. He was 24 at the time this happened.
And given his youth, his stability before this happened, his
lack of any significant criminal history, we're asking that
you be as lenient as possible under all the circuﬁstances of
this case, Your Honor.

THE COURT: All right. Thank you. Mr. Smith, anything
that you would care to say, sir?

THE DEFENDANT:V‘Yes, sir. Your Honor, for/the family I

would say I'm sorry. I really didn't mean to hurt nobody.

‘What they're saying about Phillip Baer is honestly true. He

was a good guy. I'm nét going to take nothihg from him. I
told them from the beginning I was wrong.‘ I was wrong. And
I told them I deserved time and I'1ll dé it. I'm not
debating that at all, Your Honor. But I was a loving
father. A good husband. I did try to provide the best
wﬂere I can coming from nothing. I tried. I have no mom.

I have no dad. I trieq the hardest I can and I make a
mistake. And I do -- I apologize. I am sorry for what I
did. I'm just hoping you give me the best chance possible.

Whatever you give me, I deserve it. I mean -- but I don't

want to be another —— I don't want to be -- I don't want to
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have to go in there and come up to nothing. My kids have to
suffer. I'm sorry. I don't know if I really deserve that
type of sympathy, but I'm asking for it. I'm sorry to the
family. I am sorry. I can't give Phillip back. I can’t say
I understand. But -- it’s just difficult. Like I said, I
offered this from the beginning. I told them what I did was
wrong. I honestly did. That's all I've got.

THE COURT: Thank you, Mr. Smith. Anything, Ms. Bolen,
from you?

MS. BOLEN: No, sir.

THE COURT: This goes without saying that we are in
agreement that involuntary manslaughter carries five years
as the maximum. Is that correct, Solicitox?

MS. WHITE: Yes.

THE COURT: Mr. Smith, in the for what it's worth
category, and just so you are aware, sir. I agree with Ms.
Nelson's statement that this case is different from a lot of
the homicides that I try, a lot of the murder cases that I
try in the sense that clearly you didn't go in there with a
weapon. I don't think that your intention when you got
there was to kill Mr. Baer. And I've presided over a number
of trials, and I always, always, always respect the decision
of 12 people who have reached a decision. And something
that you may be unaware of, but on the sentencing sheet that

was handed up to me by the Foreperson, one thing that was
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written on there -- it was not solicited obviously by the
Court. But one thing that waé written on there above the
Foreman's name was the phrase "max sentence". And I know
that the jury struggled with the proper result in this case.
And clearly they saw Phillip as truly an innocent victim and
someone who definitely did not deserve what happened to him.
I do understand, Mr. Smith, that you were willing to come in
here, and you have been willing to come in here a;d
basically plead guilty to what it was that you were
convicted of, and I do give you credit for tﬁat. I do give
you credit for accepting responsibility. And I do
understand fully that whatever recommendation, unsolicited
though it be that the jury made, clearly I'm not bound by
that. But the problem that I've had throughout this case,
Mr. Smith, is something that's just sort of been in the back
of my mind. And I'm just being honest with you. Okay, sir?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Candidly, I believe that the State proved
that you did put your hands about Phillip's throat. And you
may not have intended to kill him, but I do believe that you
strangled him. Okay? And that's just where I am coming
from, Mr. Smith. I feel that they did prove that. I
understand that you have an issue with that.

THE DEFENDANT: Yes, Your Honor.

THE COURT: I understand that you have an issue with
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that. But I'm satisfied in my own mind that's what
happened.

THE DEFENDANT: Yes, Your Honor.

THE COURT: And it occurs to me, because I'm forced to
concluded that in all likelihood that is what happened, I
have to ask myself whether after you did this spur of the
moment thing it would have been possible for Phillip to have
survived this if, instead of grabbing the laptop and
stealing the car, you had taken a few moments to dial 911
and at least let them know there's someohe who is having a
heart attack at\address X; Y, Z. An;ambulance needs to get
here. And then grab the laptop and run away. So I have --
I have a problem with that, Mr. Smith. I understand and I
believe that you did not go over there that evening with the
intention to kill him.

THE DEFENDANT: Yes, Your Honor.

THE COURT: But having done what you did, and having
placed a higher value on your liberty and your freedom than
you did the life of a 68-year-old man, I find that quite
shocking.

THE DEFENDANT: Yes, Your Honor.

THE COURT: I've said it before. I'll say it again. I
believe that no one is ever permanently defined by the worst
thing that they have done in this world, by the worst thing

that they have done in their life, Mr. Smith. I don't
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believe that that permanently defines us. If it does, then
that means we're all in a lot of trouble. All right? So I
believe that you do have many, many very positive
attributes. And even with this sentence, Mr. Smith, you
will one day see the light of day again. You will be able
to walk free again, and that'é something that Mr. Baer
obviously will never be able to do --’

THE DEFENDANT: Yes, Your Honor.

THE COURT: -- because of your actions, sir.

THE DEFENDANT: Yes, Your Honor.

THE COURT: So I have taken all of that into account.
I'm more shocked, Mr. Smith, at your reaction after the
assault took place perhaps than the fact that the assault
happened in the first place. I know that you may not have
intended the result. But quite honestly, sometimes ;t's
just better to hear a case, and it gives the Court a better
feeling for what an appropriate punishment is.

So I've taken all that into account. Mr. Smith,\what
I've done is on indictment 1485, that's the strong-armed
charge --

THE DEFENDANT: Yes, Your Honor.

THE COURT: -- I've given you 15 years on that. And
I've given you credit for the time that you have served
since July the 25th of 2013.

THE DEFENDANT: Yes, Your Honor.
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THE COURT: On the charge of involuntary manslaughter,
the sentence is five years. The sentence will be
consecutive, so you have 20 years to serve.

THE DEFENDANT: Yes, Your Honor.

N\,
\

THE COURT: But you do get credit for the time that you
have served since July the 25th, 2013.

THE DEFENDANT: Yes, sir.

THE COURT: Mr. Smith, you took a life. Twenty years
is the price you're going to have to pay. Good luck to you,
sir.

MS. NELSON: Thank you, Your Honor.

MS. WHITE: Thank you, Your Honor.

THE COURT: We are adjourned on this case.

(Whereupon, the proceeding was concluded.)

- - - END OF TRANSCRIPT OF RECORD - - -

-
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THE. STATE OF SOUTH CAROLIN INDICTMENT FOR
- MURDER
COUNTY OF GREENWOOD 16-03.0010

Af a:Court of General-Sessigns, convened on tie Bth day of November, 2013, the Grand Jurors
of Greetiwood County present upon their oath:

That Wayne Michael Smith, in Greenwood Ceunty;-en or about July 12, 2013 willfully. feleniously,

and* with malice aforethought kill one Phillip Basr by: means of a heatrt attack caused by steangulation and

stress from said assault-and-that the said Phillip Baer did die inGreénwood. County as a proximatie tesult
thereof on or about.July 12, 2013, in viotation of Section 16-3-10 of the South Carolina Code of Laws,
1976, as amended.

\

Against the peace-and dignity of the State, and-contrary to-the statute in such tases made
and provided,

Assistant Solicitor
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THE STATE OF SOUTH CAROLINA INDICTMENT FOR’
- ROBBERY
COUNTY OF GREENWOOD . § 16-11-0315

. %
e ¢

At a Court of General Sessions, convened on the 16th-day-of Octaber, 2015, the Grand Jurars of
Greenwood County. present upon their aath:

That Wayne Michael Smith, on ar about July 12, 2013, in Greenwood County, willfully, unlaswfully and
feloniously take, or-aftempt to'take, by ‘means of farce or intimidation goods and/or monies from the:person or
presence of Phillip Baer, said goods:and/or monies being described: one (1) laptop.computer, one (1)television,
one-(1) 1998 Ford Ranger pickup-truck, and Usited States currency, said goods and/or monies being-owned by
the said Phillip'Baer, in violation of the South-Catolina Code of Laws.. ‘

L]

Against thie peare and digiity of the State, and contrary to.the statute in such cases made and
provided. '

‘]

g’l '{
' A WA

Asgsistant Solicitor
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Plaintiff(s) )

IN THE COURT OF COMMON PLEAS9
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Defendant(s) )  S2E
Submitted By: SCBar #: 2
Address: Telephone #: R ":;
_ Fax#: —e) g._: o Ly
Other: -~ TTE>

E-mail:

A Wa

NOTE: The coversheet and information contained herein ncither replaces nor supplements the filing and service of pleadings or other papers as
vequired by law, This form is required for the use of the Clerk of Court for the purpose of docketing. 1t must be filled out completely, signed,
and dated. A copy of this covergheet must be served on the defendani(s) along with the Summons and Complaint.
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Contracts

Submitting Party Signature:

JURY TRIAL demanded in complaint.

DOCKETING INFORMATION (Check ail that apply)

*If Action is Judgmeni/Settlement do not complete

NATURE OF ACTION (Check One Box Below)

[0 NON-JURY TRIAL demanded in complaint.

This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
This case is exempt from ADR. (Proof of ADR/Exemption Attached)

Torts - Professional Malpractice Torts - Personal Injury Real Property
O  Constructions (100) O  Dental Malpractice (200) {0  Conversion (310) O Claim & Delivery (400)
O  Debt Collection (110) {0  Legal Malpractice (210) 0  Motor Vehicle Accident (320) O Condemnation (410)
O  General {130} O  Medical Malpractice (220) O  Premises Linbility (330) O Forcclosure (420)
O Breach of Contract (140) Previous Notice of Intent Case # [0 Products Liability (340} O Mcchanic's Lien (430)
O  Fraud/Bad Faith (150) 20 __-NL__- O  Personal Injury (350) O Partition (440)
O  Failure to Deliver/ 0 Notice/File MedMal (230) [0  Wrongful Deaih (360) O Possession (450)
Warranty (160) O  other (299) ' O  AssoulvBattery (370) [ Building Code Violntion (460)
O  Employment Discrim (170) O  Slandes/Libel g389) O Other (499)
O  Employment (180) O other 399) ‘
O omeqey_______ ,
‘ Jljnmate Petitions Administrative Law/Relief Judgnents/Settiements Appeals
PCR (500) O  Reinstate Drv. License (800) O Death Seittement (700) O Asbitration (900)
O Mandamus (520) O Judicial Review (810) O Forcign Judgment (710) ] Magistrate-Civil (910)
{0 Habeas Corpus (530) O  Relief{820) O Magistrate’s fudgment (720) O Magistrate-Criminal (920)
0 Other(599) [0  Permanent Injunction (830) O Minor Settlemient (730) O Municipal (930)
[0 Forkeiture-Petition (340) O Transcript Judgment (740) [0 Probate Court (940)
O  Forfeiture—Consent Order (850) [ Lis Pendens (750) O 'sCDOT (950)
O  Other(899) O Transfer of Structured O Worker's Comp (960)
- Settlemen( Payment Rights [ Zoning Board (970)
Application (760) ) O . Public Service Comm. (990)
Special/Complex /Qther ] O Confession of Judgment (710) O Emp{oyment Seclmty Comm (991)
O  Eavironmental (500) 0 Pharmaceaticals (630) O Petition for Workers o TATS QUL CORY
O  AuomobileAb.(610)  []  Unfair Trade Practices (640) Compensation Settlement O 555 9 .
i B N Approval (780) i’bﬁ&‘b W -?4%4.1-, S
O  Medical (620) 03  Out-ofState Depositions (650) [ Other (799) NCELAN T VGTOIRER o i
a O Motion 1o Quash Subpocna in PAND G2
Otter (%) — 1 Outeaf-Couny Acion (660 @R&gg@c}on COUNTY
OO0  Sexual Predator (510) O  Pre-Suit Discovery (670) .. PN s
[0  Permancnt Restraining Order (680) e 2

%Date: .:37@_1#5,__

Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous
Civil Proceedings Sanctions Act, S.C. Code Ann. §15-36-10 et. seq.

SCCA /234 (03/2016)
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” FORM 5 ' o
STATE OF SOUTH CAROLINA = ) o )
) IN THE COURT OF COMMON PLEAS
County of_(3reenwond. ) o
2 e
th 2 ) 2016-CP-240P" "= Zs5g
Full deme end prison number (if any) of Applicant ) G § 2 g.é
v. [
) APPLICATION FOR ® o2k
State of South Carolina ) POST-CONVICTION RELIEF
)
)
)

INSTRUCTIONS - READ CAREFULLY

In order for this application fo receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forthin =~
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page.- Applicant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oth; any false statement of amaterial fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and comect. ,

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back cf
the form) setting forth information which establishes that applicant will be unable to pay the fees and costs
of the proceedings. When the application is completed, the original shall be mailed to the Clerk of Court
for the County in which the applicant was convicted.

1. Plece of detention &ivenuloon: Coc elerhian (entes . - :

2. Name and location of Court which imposed seatence §#A a4, et caurt
e

3. Name(s) of co-defcnlndani(s) (if any)

@ 56834~ /4%5 g SCCRANDGS
' - ' | - 5.C

ve bas

4, The indictment number or numbers (if known) upon which and the offenses for whicHEST A TRUE cor
. _ . wble, Yiselfounss
sentence was imposed: . ANGELA WOODHUF

LEREEMNODD CQUINTY
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°5. The date upon which sentence was imposed and the terms of the sentence:

1nlalls

5“405 (T Lmlr\_llblgk}& RaN mgg_cgh;g mlﬂ

© Sy ofSh Non-Vidlent \

6. Check whether a finding of guilfy was made:

/Y

@
®
©

0

after a plea of guilty
after a plea of not guilty
after a plea of nolo contendere

7. I%/d you appeal from the judgm

ent of conviction or the imposition of sentence?

8.  Ifyouanswered “yes® to(7), list:”
the name of each Court t6 which you appealed:

@

cm s om

the result in each such Court to which you appealed:

thedateofmhsuchro;ult

S

™~

.
X

results:

if known, citations of any written opinion or orders entered pursuant to such

9. If you answered “no” to (7), state your reasons for not so appealing:

@

------

543 .
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©
10.  State concisely the grounds on which you base your allegation that you are being held in

11.

in (10):

O ’
@ §map Yok he_Stokerments on e olso-Pm Repwsetes

"0 bate, Saoe .IM’., (S 1 “1 / 10 ﬁ
© CONH IOGL \UaMIg u:. m' f WO wwd.

12.  Priorto this application have you filed with respect to this conviction:
(8)  any petition in a State Court under South Carolina Law?_aA/¢)
(b) ~ any petitionin Statc or Fede:al Cour!s for habeas corpus or post-convxcuons
relief? A0 - .. -
(c)  any petition in the United States Supreme Court for cextiorari other ﬁ:an petitions,
' if any, already specified in (8)?_A/S . ¥

(@  any other petitions, motions or applications in this or any other Court? _A/G '

13.  Ifyou answered “yes" to any part of (12), list with respect to each petitiod, motion or

application:

(a)  the specific nature thereoft

L 13
iv. /

(b)  the name and location of the Court in which each was filed:
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(¢)  the disposition thereof:

(@  thedate of each such disposition:

(¢) - ifknown, citations of any written opinions or orders entered pursuant to each such
disposition:

R

iv.
14. + Hasany ground set forth in (10) been previously presented to this or any other Cout,
State or Federal, in any petition, motion or application which you have filed?
Mo )

15.  Kyou answered “yes” to (14) identify: _
(8)  which grounds have been presented:
i

v - . - - - e i

i

(b)  the proceedings in which each ground was mised:

=1




M ERTRA HRR
ERGsmLL S

546

s e s Wl o e S o Sl L

{6,  Ifamy grownd set forth in (10) has not previously been presented to any Court, State or 2
Federal, set forth the ground and state concisely the reasons why such ground has not
previously been presented: ‘

@) ve Jng ¢lse RGR

®) : ‘
(©

17.  Were you represented by an attorney at any time during the course of:
(a) your amzignment and plea? _(4&3
()  your trial, if any? Ues

. (©)  your sentencing? _t¢ 11§
(d)  your appeal, if any, from the judgment of conviction or the imposition of

sentence?

(6)  preparation, presentation or consideration of any petitions, motions or applications

with respect to this conviction, which you filed?

18.  If you answered “yes” to one or more parts of (17), list: .

" " (@) * thé pameand address of each dfoffisy who represented you: - T
i Japna  Nelson . ' .

(GO ‘ B B & S, 89

(b) the proceedings at which each such attorney represeited you:

’ ?
L /w{wmé N
i
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19. * State clearly the relief you seek in filing this application:
a 1485¢Y NEA .

iy Sayigy_oom. Cooheny charpe.
U 9

20.  Are you now under sentence from any other court that you have not challenged?

Neo ,
Revised 3/2003
STATE OF SOUTH CAROLINA ) ’
) VERIFICATION
County of ﬁrg,gm@ ) .
A\
L Loauand Qm ('H/\ ‘b(o%"rl ! _, being duly sworn

upon my oetH, depose and say that I have subscn'bed to the foregomg apphcatlon, that Iknowthe
. contents thereof; that it includes every- groumi kpown to me for ACS
correcting the conviction and sentence attacked in this appfics

allegations therein set forth are true. '
'SWORN to scribed before me this_ A= 1 k g
day of 2y — v Rl .
@8}
Notary Public

My Commission Expires: /)C—/'okr 7\-074'/‘
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

. L _h_zgﬁw oD : , hereby apply for leave to
proceed i'this action without prepayment of fees or costs or security therefor. In support of my
epplication I declare under penalty of perjury that the following facts are true:

(1)  1amthe applicant in this action and I believe I am entitled to redress.

(2>  Because of my poverty I am unable to pay tite costs of sgid
security thereof. f

or affirmed tq and subscribed before me this

s,wog
20t" day of ' ,_ Aolt.

-
.
L H
——
-
» :Y =z 8
- - - o
- . . 7
Ve
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WITNESSES

E W Brooks

Greenwood County Sheriff

WARRANT NUMBER'

DIRECT INDICTMENT
2015D2400100121

T B
QW

Foreman of the Grand Jucy
Date: \0\\(-4\ \5

VERDICT

Foreman

THE STATE OF SOUTH CAROLINA

COUNTY OF GREENWOOD

COURT OF GENERAL SESSIONS
October Term, 2015

Indictment # 15GS24- / v%’ 5

THE STATE

v§.

Wayne Michael Smith

INDICTMENT FOR

ROBBERY
§ 16-11-0325

CDR: 0137

e vt e by
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THE STATE OF SOUTH CAROLINA INDICTMENT FOR
COUNTY OF GREENWOOD o § 10000325

\

.
. 3
s I 4

7 At a Court of General Sessions, convened on the 16th day of October, 2015, the Grand Jurors of
Greenwood County present upon their oath:

That Wayne Michael Smith, on or about July 12, 2013, in Greenwood County, willfully, unlawfully and
feloniously take, or attempt to take, by means of force or intimidation goods and/or monies from the person or
presence of Phillip Baer, said goods and/or monies being described: one (1) laptop computer, one (1) television,
one (1) 1998 Ford Ranger pickup truck, and United States currency, said goods and/or monies being owned by
the said Phillip Baer, in violation of the South Carolina Code of Laws. ) .

Against the peace and dignity of the State, and contrary to the statute in such cases made and
provided. :

.
;
/
e §e -Ag@
haadlF J 4
L4

Assistant Solicitor



C?Q%‘Y OF Greenwood
VS.

INDICTMENT/CASE#: 15G824-1485

Wayne Michael Smith A/WH#  2015D2400100121
AKA: \ Date of Offense: _ 7/12/2013
Race: AFRICAN AMESex: M Age: 26 S.C.Code § :_16-11-0325

DOB: --1988 SS#: CDR Code #: 0137

Address: _!Washington Street

e s Vel Nl Nt o N N’ N N N

7 City,State,Zip:Greenwood, SC :
DLk SIDF: SENTENCE SHEET
*CDL Yes[] No[] CMV Yes[] No[] Hazmat Yes[ ] No[]
In disposition of the said indictment comes now the Defendant who was {J CONVICTED OF or [X]PLEADS
TO: Stong Arm Robbery (up to 15 years)
in violationof § 16-11-0325 of the S.C. Code of Laws, bearing CDR Code # 0137 L
X] NON-VIOLENT [ VIOLENT [JSERIOUS [JMOSTSERIOUS  [JMandatory GPS(CSC [1817-25-45
' w/minor 1st or Lewd Act)
The chargeis:  [X] As Indicted, [ Lesser Included Offense,  []Defendant Waives Presentment to Grand Jury. {defendant’s initials)

fated Sentence, [J] Recommendagion by the State.

Thepleais: [X]Without Negotiations or Recommendation,

A'mssm/y T 7//32 S VEYIA
White, Elizabeth SC Bar# Defendant SC Bar#
WHEREFORE, the Defendant is co jted to the Bétatc Department of Cogréctions, [ County Dctent@ Center, » &
for a determinate term of l : snent :@ r  [J underthe Youthful Offender Act not to exceed G'Q%g
and/ortopaya fineof§ _______ ; provided That upon the service of days/months/years and/orfﬁym%%
of § ; plus costs and assessments as applicable*; the balance is suspended with probation for ’:3 %_;%,5
———— ""' fL":

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions Of?:

probation, which are incorporated by reference.

[] CONCURRENT or ] CONSECUTIVE to sentence on: x ®
e Defendant is to be given credit for mne TV ﬁrsuant to S.C. Code 9 . § 24:13-40to be calculated and app‘@d

28 G0
a

0

by the State Department of Corrections. °25 S013
[0 The Defendant is to be placed on the Central Regisiry of Child Abuse and Neglect pursua S.C.Code §I7-25-l35

Pursuant to 18 U.S.C Scction 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Crimtinal
Domestic Violence ) to ship,transport,possess,or receive a firearm or ammunition.

SPECIAL CONDITIONS:
[JRESTITUTION: [} Deferred [ Def. Waives Hearing [Jordered PTUP
Total: § plus 20% fee: $ days/hours Public Service Employment
Payment Terms: Obtain GED  [J
[0 Set by SCDPPPS N Attend Voc. Rehab, or Job Comp.
- May serve W/E begining
Recipient: Substance Abuse Counseling O
*Fine: $ Random Drug/Alcohol testing O
§ 14-1-206 (Assessments 107.5 %) $ Fine may be pd. in equal, consecutive weekly/ionthly
§ 14-1-211(A)(1) (Conv. Surcharge) $100 % 10C. 00 pmts. of § beginning
§ 14-1-21 I(A)(2) (DUI Surcharge) $100 % .
§ 56-5-2995 (DUI Asscssment) si2° % 8 n pau;lto ]aubl:c Defender Fund 7 K
§ 56-1-286 (DUI Breath Test) 25 % Other: =2, o e
Proviso 47.9 (Public Def/Prab) $500 $ A AA 1'1 I e
§ 14-1-22 (Law Enforce. Funding) $25 S o) “aled AF M ,:::...—.-’
g 14-1-213 (Drug Court Surcharge) SI50 7% =2, At ANGELA YT "”"C: RS
§ 50-21-114(BUI Breath Test Fec) $50 $ C;\N%%BUCQKNT‘;
§ 56-5-2942(J) (Vehicle Assessment) Si0ea 5 | Appomted PD or appointed otl counsel. g G, .. ---
Provisn 90.5 (SCCIA Surcharge) $5 3 3050 § 47.12 requires $500 be pyid to/CI&Fk ™ ' :
3w County- - (if patid in installments) e 2,80 -during probation.
~ATTAL tata v - NS , 23 a0 "
¥ ¢ -~ < A hac -
Presidi
Clerk of Cour/ Deputy Clerk JJg;Ldgxfd.Ll:ldge
Court Reporter: ot Sentence Date: Kt & N '

SCCA/217 (03/2011)




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) EIGHTH JUDICIAL CIRCUIT
COUNTY OF GREENWOOD )
) CASE NO.: 2016-CP-24-1089
)
WAYNE SMITH, #365770, ) MOTION AND ORDER INFORMATION
Plaintiff, ) FORM AND COVERSHEET
vs. )
)
STATE OF SOUTH CAROLINA )

Defendant, )

553

Plaintiff’s Attorncy: Ashley A, McMahan, Esquire | Defendant’s Attorney: Justin J. Hunter.
Address: Mac | Vance Attorneys, LLC Bar No. 101254

PO Box 5501 Address: PO Box 11549

West Columbia. SC 29]171-5501 Columbia, SC 29211
Phone: Fax Phone: (803) 734-3737 Fax: (803) 734-4113
E-mail: Other: E-mail: Other:

X

]

MOTION HEARING REQUESTED (attach writtcn motion and complete SECTIONS I and III)
FORM MOTION, NO HEARING REQUESTED (complcte SECTIONS II and III)
PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)

SECTION I: Hearing Information

Nature of Motion: ‘
Estimated Time Needed: Court Reporter Needed: YES/PX| NO

SECTION II: Motion/Order Type

[CJWritten motion attached
(CJForm Motion/Order

I hereby move foZ/i::éJﬁmﬁon by the court as set forth in the atltached proposed order.

M February 16, 2017

Sipnatufe of Attorney for |_] Plaintifl /o Defendant Date submitted

[C] PAID - AMOUNT: §
EXEMPT: (] Rule to Show Cause in Child or Spousal Support

SECTION III: Motion Fee

(check reason) _] Domestic Abuse or Abuse and Neglect
[[] Indigent Status  [[] State Agency v. Indigent Party
(] Sexually Violent Predator Act Post-Conviction Relicf
[C] Motion for Stay in Bankruptcy
7] Motion for Publication ~ [_] Motion for Execution (Rule 69, SCRCP)
[ Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter:
[] Other:
JUDGE’S SECTION

[C] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order.
[] Other: Date:

CLERK’S VERIFICATION
Collected by: Datc Filed:

[ ] MOTION FEE COLLECTED: $§
[[] CONTESTED — AMOUNT DUE: §
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
OF THE EIGHTH JUDICIAL CIRCUIT
COUNTY OF GREENWOOD
2016-CP-24-1089
Wayne Michael Smith,

S.C.D.C. No. 365770,
Applicant,

RETURN

V.

State of South Carolina,

Respondent,

e N N Nt St Nt N S N ot Nt N et it

J

Respondent, making its Return to the applicatic;n for post-conviction relief (PS;‘R) filed
June 3, 2016, would respectfully show this Court:
L
Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment by the Greenwood County Clerk of Court. Applicant was indicted at
the October 2015 term of the Greenwood County Grand Jury for strong arm robbery (2015-GS-
24-1485). He was represented by Janna Nelson. On October 19, 2015, he pled guilty as indicted
before the Honorable Frank R. Addy, Jr., and on October 22, 2015 he was sentenced to
imprisonment for fifteen years. Applicant did not file a notice of appeal.
II.
In his current application for post-conviction relief, Applicant alleges he is being held
unlawfully for the following reasons:
1. Ineffective Assistance of Counsel
2. Conflict of Interest
a. "A man that wrote statements on me also was represented

by the same lawyer as me. My lawyer told me going to trial
would hurt me and I would not win."

Page 1 of 4




Any claims not specifically enumerated in the PCR application or amendments will be
opposed by the State at evidentiary hearing. All amendments should be made well in advance of
hearing and should be filed as required by Rule 11, SCRCP(a).

Attached herewith and incorporated herein are the Greenwood County Clerk of Court
records r;:garding the subject convictidns, Applicant's records from the South Carolina
- Department of Corrections, and the plea transcript. Respondent reserves the right to amend this
Return upon receipt of any relevant materials.

III.

Respondent submits plea counsel rendered effective assistance jof counsel. In a Post-
Conviction Relief action, the applicant bears the burden of proving the allegations in their
application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the app\lication alleges
ineffeétive assistance of counsel as a ground for relief, the applicant must prove}that "counsel's
conduct so‘undenﬁined the proper functioning of the adversarial process that the trial cannot be
relied upon as having produced a just result.” Strickland v. Washington, 466 U.S. 668, 104 S.Ct.
2052, 2064 (1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation
withiﬁ the range of compete.:nce required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Strickland, 466 U.S. 668. Applicant must overcome this presumption in
order to receive relief, Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of plea counsel. First, Applicant must prove that counsel's performance was deficient.

Under this prong, the court measures an attorney’s performance by its "reasonableness under
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professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing Strickland. Second,
counsel's deficient performance must have prejudiced Applicant such that "there is a reasonable
probability that, but for counsel's unprofessional errors, the result of the proceeding would have
been different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea
counsel, Applicant must show that there is a reasonable probability that, but for counsel's alleged

errors, he would not have pled guilty and would have insisted on going to trial. Hill v. Lockhart

474 U.S. 52, 106 S.Ct. 366 (1985).

Respondent submits that Applicant cannot satisfy either requirement of the Strickland

test. However, the allegation of ineffective assistance of counsel probably raises questions of
fact that the record does not conclusively refute. Accordingly, Respondent requests an
evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d
247 (1983).

[Signature block on following page]
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IV.
Respondent denies each allegation that is not expressly admitted, qualified or explained.
V.
WHEREFORE, Respondent requests an evidentiary heaﬁng -for the purpose of
determining whether the Applicant's counsel was ineffective.

Respectfully submitted, ‘

7
i

ALAN WILSON
Attorney General

ROBERT BOLCHOZ
Chief Deputy Attorney General

DON ZELENKA
Deputy Attorney General

JUSTIN J. HUNTER
Assistant Attorney General

oy (f 70 G0

ATTORNEYYS FOR RESPONDENT

Office of the Attorney General
P.O. Box 11549 '
Columbia, S.C. 29211

(803) 734-3737

February 16, 2017
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STATE OF SOUTIH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENWOOD )
)
) 2016-CP-24-1089
)
WAYNE SMITH, #365770, )
)
Applicant, )
)
vs ) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)
1. 1 am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that

. thisis a proper circumstance of servicc by mail.

3. I'have this day served a copy of the Return in the above-captioned matier on the
following person by depositing same in the United States mail, postage prepaid:

Ashley A. McMahan, Esquire
Mac | Vance Attorneys, LLC
PO Box 5501

West Columbia, SC 29171-5501

DATED this 16% day of February, 2017.
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF GREENWOOD
WAYNE MICHAEL SMITH, ) CASE NO.: 2016-CP-24-1089
)
PLAINTIFF, )
)
) -
-VS- )
) TRANSCRIPT OF RECORD
STATE OF SOUTH CAROLINA, )
) J
DEFENDANT. )
)
FEBRUARY 27, 2018
LAURENS, SOUTH CAROLINA
BEFORE:

THE HONORABLE J. MARK HAYES, JUDGE
APPEARANCES:
ATTORNEY FOR PLAINTIFF:

ASHLEY MCMAHON, ESQUIRE

ATTORNEY FOR DEFENDANT:

JUSTIN J. HUNTER, ASSISTANT ATTORNEY GENERAL

TARA T. SCOTT, CVR
CIRCUIT COURT REPORTER
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Wayne Michael Smith-Direct Examination 3

1 MR. HUNTER: May it please the Court, Your Honor. The
2 next case today is Wayne Michael Smith vs. The State of
3 South Carolina, 2016-CP-24-1089. Your Honor, he was

4 indicted October 2015 in Greenwood County for strong armed

5 robbery. And, Your Honor, just to clarify some background,
6 and I'm sure Ms. McMahon will correct me if I'm wrong. Mr.
7 Smitﬁ was indicted for murder and strong armed robbery. He
8 pled guilty to the strong robbery charge prior to the murder
9 trial. Sentencing was deferred until the end of the murder
10 - trial. And just by way of reference, he was just found

11 guilty involuntary ménslaughter as a result of that murder
12 trial. He was represented by Ms. Janna Nelson. October 19,

13 2015 he pled guilty. 'At the culmination of the trial he was
14 sentenced to 15 years for strong armed robbery. '

15 ) Your Honor, he did not file a direct appeal. He filed
16 this current action June 3, 2016. He's present today

17 represented by Ms. Ashley McMahon.

'13 MS. MCMAHON: Yes, Your Honor, and just as Mr. Hunter
19 did clarify, Mr. Smith is only challenging the strong armed
20 robbery plea. And at this time, we'll call Mr. Smith to the
21 sfand. —

22 WAYNE MICHAEL SMITH, having first
23 rbeen duly sworn to tell the truth, testified as follows:
24 DIRECT EXAMINATION

25 BY MS. MCMAHON:
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Wayne Michael Smith-Direct Examination 4

1
2

3

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q Mr. Smith, did you file this application?

A Yes, ma'am.

Q And you have several allegations in here, mostly which
is ineffective assistance of counsel. But who was your
attorney that represented you?

A Ms. Janna Nelson.

Q And she represented you on the strong armed robbery and

the other charge?

A Yes, ma'am.
Q How many times would you say you guys met?
A One time before trial -- like, maybe a week before

trial I seen her two times. But before that I seen her one

time. She -~ a motion discovery in Court.
Q So were you in the detention center waiting this whole
time?

Yes, ma'am.
So you were not out on bond?

1
No, ma'am.

A

Q

A

Q Was a bond set at all —--

A No, ma'am.

Q -- and you just couldn't make it? You just -- no bond?
A There was no bond.

Q Did you ever ask to try to go back and get a bond sét

or ——

A We went for a bond reduction, but I was told pretty
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Wayne Michael Smith-Direct Examination 5
1 much like I'm not going to get one because I'm not from this
2 state and my charge. I'm a flight risk, so it was

3 pointless.

/

4 0 And that's because you're from Rhode Island?

5 A Rhode Island.

6 Q So did you ever had that hearing? /

7 A We had one bond hearing.

8 Q And was that when they ruled you were a flight risk?

9 A (Nonverbal response).

10 Q Okay. And so, you aré alleging that you -- it was

11 ineffective. So let's go over what you felt she was

12 ineffective on doing. So one of your issues Had to do with

13 -~ a conflicttof interest that you felt Ms. Nelson'hgd. Could
14 you explain to the Court what that was?

15 A I had a person write a statement when I was in the

16 county jail supposedly saying I said something about my

17 case, but at that same time he had Janna Nelson as a lawyer,
18 too, the same time that he wrote a statement against me.

19 Now, she wasn't there. I don't know. But she was my lawyer
20 as well as his lawyer, so...

21 Q Do you remember who that guy was?

22 A Josh Ritter. Joshua Ritter,

23 Q So he was also represented by Ms. Nelson at the time

24 that he wrote the statement against you?

\«

25 A Yeah.
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Wayne Michael Smith-Direct Examination 6

1
2

10
11
12
13
14
.15
16
17
18
19
20
21
22
23
24
25

Q And what did that statement say, do you know?

J

A He said that I told him that I went to a house to

blatantly rob and kill a man.

Q So this was a guy that was in the detention center with,
you —-

A Yeah.

Q -- and he says that you were telling him all this when

you guys were together in the detention center?

A Yeah. He wrote it and they gave him a PR bond.

Q So he got out on bond?

A Yeah. The case came up. They said the case -- they
ain't have no more case against him after he wrote it. \
After he wrote the statement, they said they had no more
case against him. I don't know if they dismissed it or
what, but he got -out.

Q So your understanding that whatever charges weré

pending against him were dismissed?

A Yeah.

Q Do you know how long Ms. Nelson represented Mr. Ritter
==

A No, ma'am.

Q -- or what she was representing him on?

A It was some type of manufacturing drugs.

Q How did you find out that she represented him?

A {(Non-verbal response)
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Wayne Michael Smith-Direct Examination K 7
1 Q You just don't remember how you found out?
2 A No.
3 Q Did you bring that up with her?
4 A I believe I did. I believe I did.
5 Q Okay. But, I guess, if you believe you did, it doesn't
6 -~ it wasn't a conversation that --
7 A No.
8 o) -- you really -—- made any impact on you?
9 A No, it didn't. Pretty much, like, went over my head.
10 Q And so, you said you wanted to plead guilty to strong
11 armed robbery, so let's talk about that. Tell the Court
12 what happened with that.
13 A I was trying to get in touch with my lawyer for a very
14 long time. We went.for a bond reduction about s%x months
15 into my bid. After that I didn't see her. I stayed in
16 county jail for over 28 months. I wanted to plead out the
17 'strong armed robbery, and go down the road and come back.
18 Well, I couldn't -- every time I wrote her a letter I
19 wouldn't get no response back. It was very difficult to get
20 in touch with her. She wouldn't come to see me.
21 Q So when you saw her it was the few times she came to
22 see you in the detention center?
23 A Yeah, but all -- but this was right before trial.
24 Q Okay. That was --
25 A This was right before trial.
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Wayne Michael Smith-Direct Examination 8
1 Q So the other, you said, two years or so it was pending.
2 So that amount of time you had written her how many times?

3 A Many.

4 Q And\how often would you get a response to that?

5 A I don't ——- I don't know if I ever got one back.

6 Q So you don't recall getting a response?

7 A No, ma'am.

8 Q And you were in the Greenwood Detention Center, right?
9 A Uh-huh.

10 Q And so, you -- you had indicated to her that you wanted
11 to go ahead and plead to this strong armed robbery straight
12 away?

13 A I wanted to.

14 Q Had somebody given you an offer on it or anything like
15 that?

16 A No. I wanted to plead to it, because when I had seen
17 her one time she had told me pretty much let's not worry

18 about the strong armed robbery. I was trying to figure

19 whether I coulddbeat the strong armed robbery as well as the
20 murder. She told me AOn't worry about it, because it's not
21 our biggest problem. Ouf biggest problem is murder. So

22 that's p?etty much it. L

23 Q So did you feel if you went ahead and pled to it and
24 you were in SCDC that maybe the murder charge would kind of
25 be put to the side for a while?
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Wayne Michael Smith-Direct Examination 9

1

2

10
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12
13
14
15
16
17
18
19
20
21
22
23
24
25

A No. I thought that if I pled to strong armed robbery
early on and it -- earlier on, then I wouldn't get 15 years
because I've never been iﬁ'trouble a day in my life. I've
never been in trouble ever. So I thought I was getting a
reasonable sentencing. But instead, since I waited to the
murder trial and I beat murder -- be honest with you, I beat
murder charge. So it was -- they had to find a way to get
me for something, so they maxed me out on everything.

0 So did you feel like the Judge was then punishing you
through the strong armed sentence because of what had
happened in the murder trial?

A Yeah, because he had them wait -- they had me wait
until the sentencing was resolved. It said it right there
on my sentencing sheet.

Q So had you pled earlier and gotten sentenced on the
strong armed earlier, you don't feel like it would have been
impaéfed as much by the ultimate verdict in the murder?

A No. It was pretty much sure that I was going to lose
the murder, so.

0 And did Ms. -- did Ms. Nelson ever write you a letter
about that? B

A Yeah. She told me -- I asked her about -- well, right
before —-- after the sentencing the Judge ruled, she -- the
Judge said something about appeals and a couple other extra

things that I could do, and I asked her about it and she was
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Wayne Michael Smith-Direct Examination

1

2
3
4

10
11
12
13
14

15
16
17
18
19
20
21
22
23
24
25

- o L &

10

like, you know, let him finish talking to you and she'll

explain to me after. Well, in the midst of time it was like

I beat a real big charge and I'm not going to go to jail for

life. So I really -- it wasn't really a top priority to

fight an appeal or anything like that. So I didn't know

what the 10 day motion for reconsideration was was until I

got to SCDC. When I got here -- at the time she told me, it

was like -- she said don't worry about it, you know what I

mean. SO....

Q And is this the letter she ended up writing you about

your question?

A Yes. Yes, ma'am.
Is that a copy of that letter?
Yes, ma'am.
Is that a true and exact copy of that letter?
Yes, ma‘am.

MS. MCMAHON: And I've given Mr. Hunter a copy of it.

At this time we would ask to move this in as Applicant's 1.

MR. HUNTER: No objection.
(Whereupon, Plaintiff’s Exhibit number 1,

marked for identification and admitted.)

Letter,

was

Q And in that letter what did Ms. Nelson tell you about

how she felt?

A She told me that even if I moved for a motion for

reconsideration, she told me the judge would highly most
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Wayne Michael Smith-Direct Examination 11
1 likely not do it, because he was mad at me for multiple
2 reasons, and also because the jﬁry told him to max my
3 sentence out regardless of what he was going to do .
4 regardless, so... /
5 Q So at the end of the murder trial where you ended up --
6 I believe you got involuntary manslaughter, right?
7 A Yes, ma'am.

8 Q He pointed out the jury verdict form and the jury had

9 written max sentence?

10 A Yes, ma'am.

11 Q But that was for fhat charge, right?

12 A As he said, max sentence. And he maxed my sentence

13 regardless of -- (

14 Q On the strong arm --

15 A The strong armed robbery, he maxed it. Everything he
16 maxed it.

17 Q What was the issue with Mr. Hurley in sending a letter?
18 A I had sent the letter to Mr. Hurley, which was a friend
19 of mine during trial, and that was all. They intercepted

20 the letter while I sent it to him. Actually I gave it to

21 him. The Judge had told me give it to him. I had give it
22 to him. The Judge retaped it and said there was nothing

23 wrong with it, so...

24 Q Who's Mr. Hurley?

25 A Zanquirous Hurley. I met him a couple years before I



570

Wayne Michael Smith-Direct Examination 12
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went to trial.

Q

Was he in the detention center at the time you were

trying —-

o T N o I N ol 2 *

No.

—- to send this letter to him, or he was --
No. He was actually a free man.

Was he watching the trial?

Yeah, he was there for my trial.

And you sent a letter to him? |

Yeah. ‘

So you had only -- talk about your plea offers that you

had gotten from Ms. Nelson. What were those?

A

I believe one was life and the next one was 25. Maybe

if I plea out right now he might give me 20, or something

like that. It was crazy talk. )

Q
A
Q
A
Q
A
Q

that?

A

Q

And was that for both of the charges combined?

I believe so.

‘When did you get that offer for the 25 years?

Right before trial.

About two days or so?

If that.

There was never any discussion of plea offers prior to

A}

No.

Other than your reque;t’that you wanted to go ahead and
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Wayne Michael Smith-Direct Examination 13
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plead and get sentenced on the strong arm there was no other
suggestion of what -- any offers from the Solicitor pleading
to the murder or anything like that?

A No. At the time -- right before the trial I tried to,
what you say, fire Ms. Nelson, because she was not answering
me or nothing and I'd been there almost three years and I
don't know nothing yet. .I don't know.

o] But that -- that didn't work?

A No.

0] And so, back to the letter. What was her response when
you asked why she didn't move to reconsider the sentence?

A Because she said the Judge was mad at me. Agdravated.

+ I'm sorry. He was aggravated, because the jury told him to

max me out.

0] Yeah, on the -- in the involuntary manslaughter charge,
because that strong armed never was before the jury,
correct, because you'd already pled to it?

A Yeah.

o] What else did you feel like Ms. Nelson should have done
to assist you?

A I believe she should have asked me what I wanted to do
beforehand, ﬁaybe six months into my bid, eight months into
bid get me a good —- counsel me. She's a counselor. She's
suéposed to advise me of different things that I can ana

can't do. Ways to go about situations. I didn't know
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Wayne Michael Smith-Direct Examination
1 nothing.
2 Q So she didn't advise yoﬁ of any possible different
3 routes you could have taken throughout --
4 A No.
5 Q -- your representation?
6 A No.
7 Q Did she talk about what you were facing? What kind of
8 time you were facing?
9 A Yeah.
10 Q Did she go over the evidence with you?
11 A Yeah, a couple -- a couple times before trial she did
12 go over all the evidence,’statements from other people.
13 Q = And what was your defense? What was the biggest thing
14 that you were trying to get out, getting a verdict from
15 this?
16 A On the strong armed robbery?
17 Q Yeah.
18 A The fact that I didn't intimidate the man or --
19 Q And that sort of came out in the plea a little bit?
20 A Yeah. I told him we got into an altercation, but I
21 didn't -- I didn't try to take nothing from him. The
22 statute says I have to intimidate or physically take
23 something from him. I didn't intimidate or physically take
24 nething. Even in Ty plea I didn't tell him I physically or
25 '

intimidating or --
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1 Q You said intimidated or physically what?
2 A Just put your hands on him. Take something physically.
3 Q So in the two plus years that it was pending, when was
4 the first time you met Ms. Nelson?
5 A I got arrested June -- I mean, July 24. I probably
6 seen her December, November or -- I mean, January. I'm not
7 really sure. It was @ithin that three month range that I
8 did go to Court for my bond hearing.
9 Q That was the first time you met her?
10 A No, no. I'm sorry. I met her at the preliminary
11 hearing for like two séconds.
12 Q So the first time you met her when you saw her was at
13 the prelim?
14 A Yeah.
15 Q Had anybody else from the Public Defender's Office come
16 and seen you at the detention center?
17 A No.
18 Q Sort of like an intake persoh or anything like that?
19 So you saw her at the prelim, and then how long after thaf
20 did you see her again?
21 A My bond hearing.
22 Q And were you writing her at this time or --
23 A Yeah. .
24 Q And then how far after that last bond hearing you were
25 finally tried?
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1 A After the bond hearing?
2 Q Yeah.
3 A Twenty-two months later.
4 Q So the 22 months you saw her, what, five, six fimes?
5 A No, I didn't see her in the 22 months except for like
6 two weeks before my trial. A week or two before my trial.
7 And I seen her, I want to say, two or three times within two
8 weeks I seen her two times. And I seen her with another
9 lawyer at the same time.
10 Q So once your case was getting prepared for trial is
11 when you -~ ) /
12 A Yeah.
13 Q -- started seeing ;;. Nelson? Okay. Is there anything
14 | else youkw;nt the Court to know today about Ms. Nelson and
15 how you feel she should- have done -- handled things
16 differently?
17 A I think that Ms. Nelson -- the only thing is she should
18 have -- I was new to the situation. 1I've never been in
19 trouble, like I say, so I didn't know different thyggs ﬂhat
20 I could do to help my situation. I just laid down and put
21 my faith in her and --
22 Q So you weren't awaré4§f the whole court process?
23 A No, not at all.
24 Q Had you ever been in trouble in Rhode Island?
25 A I been in trouble, but I never went to -—- I never been
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Wayne Michael Smith-Cross Examination 17
1 convicted or anything.
2 Q So you definitely weren't aware of the court process?
3 A No.
4 Q And you just felt like she should have explained
5 everything a little bit better to you, like the step by
6 steps and all that kind of stuff?
7 A Yeah, she should have advised me I could plead out, or
8 we could’ve fought for a -- I really didn’t want to plead
9 out I wanted to fight for a lesser included offense, because
10 that's what I was actually gqguilty for. But, I mean, I was
11 never advised of that until it was too late, and she told
12 me, well, plead out to this for 15 years, because if not, if
13 we go to trial right now and if you lose you're going to get
14 something called Felony Murder Rule and they're going to
15 give you the biggest number they can give you.
16 MS. MCMAHON: Answer any questions Mr. Hunter has.
17 CROSS~-EXAMINATION
18 BY MR. HUNTER:
19 Q So on your sélong armed robbery charge, did you ever
20 want a trial on that charge?
21 A Yes, I did.
22 Q You did want a trial on the strong armed robbery?
23 A | Yes, I did.
24 Q Why did you -- I mean, did you when you were being
25 represented by Ms. Nelson?
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1 A Yeah, I wanted to go to trial on both.
2 Q You told her you wanted a trial for strong arm? Why
3 did you -—-
4 A I'm sorry. I'm sorry. I'm sorry. Let me rephrase
5 that. I wanted to plead out. I didn’t -- to a non-violent
6 sentence. I wanted to plead out. They wouldn't accept it.
7  So they forced me to trial, she said. '
8 Q I'm talking about this strong armed charge that you
9 pled guilty to.
10 A That's what I'm talking about.
11 Q So why did you plead guilty?
12 A Because, like I said, she told me maybe a couple days
13 before I went to trial that if I was found guilty during
14 trial for strong armed robbery on murder, while I went for
15 murder at the samebtime, they would give me something called
16 the Felony Murder Rule. So even if I lost the involuntary
17 manslaughter, they were still going to hit me with a Felony
18 Murder Rule which would still be in these big numbers, or
19 life, or whatever.
20 Q So again, during that plea hearing, did you ever say
21 anything t§ the Judge about not wanting to ﬁlead guilty?
22 A No. Why would . I? I understood what she told me.
23 Q Okay. So, but I'm just trying to understand. Are you
24 saying she coerced you into pleading guilty?
25 A No. I was told that if I didn't, then even if I won
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Wayne Michael Smith-Cross Examination * 19
1 against involuntary manslaughter I was still going to get a
2 big numbex. So the only way that I was getting involuntary
3 manslaughter and keep involuntary manslaughter is if I plead
4 out now, take whatever plea they want to give me for this,
5 and then just fight this by itself. |
6 Q So are you saying that's wrong advice?
7 A Yeah, it was a sort of -- it's sort of like a coercion,
8 because by the time I knew that it was a Felony Murder Rule
9 it was the date of my trial. It was —-- I had no choice but

10 to plead out because, like I said, like I lost involuntary -

11 manslaughter -- if I took the murder charge and I took the
12 strong armed robbery at the same time, if I lost involuntary
13 manslaughter, I'd have a big number, maybe life.
14 Q SO you were coerced by her explaining the law to you?
15 A Not coercion, but just made understood -- just I

\16 understood too late, or understood when there was no time

17 left. You had 28 months.

18 Q I mean, you could have told the Judge -- do you think

\

19 you could have told the Judge you didn't want to plead?

<

20 A If I'd told the Judge I didn't want to plead I'd héd to

21 go to trial for it, and if I lost -- like I did on the

22 involuntary manslaughter, I would have caught life in
23 prison.
24 (o] So as far as a plea or a trial, is there another option

25 you were looking for?
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A Trial or plead. There's nothing else. Oh, yeah --

Yeah, I was looking for a lesser included offense.

Like I

said a couple minutes ago, yes, I was looking for grand

larceny, or somewhere around there. Grand larceny,

believe.
\

Q But the State wouldn't do that, right?

I

A No, the State would not do it for a lesser included

offense.

MR. HUNTER: That's all I have.

/

THE COURT: Any redirect limited to what he went into?

MS. MCMAHON: No, Your Honor.

THE COURT: Thank you, sir, you may step down.

your step.
(Whereupon, the witness stepped down from the

stand.)

MS. MCMAHON: Your Honor, the Applicant rests.

MR. HUNTER: Your Honor, the State would call
Nelson.
JANNA NELSON, having been
sworn, testified as follows:
DIRECT EXAMINATION

BY MR. HUNTER:

Wa

witn

Ms.

duly

Q Would you please state your name for the record.

A Janna Nelson.

Q What's your current title?

tch

ess

Janna
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Janna Nelson-Direct Examination 21
1 A Circuit Defender, Eighth Judicial Circuit.
2 Q Is that where you were working back in 20152
3 A° Yes. |
4 Q Can you just go over, I guess, the commencement of your
5 representation of Mr. Smith?
6 A We'd gotten an application, and since it was -- and we
7 got an application for Public Defender services, and since
8 it was a murder case it was something that I took rather |
9 than assign out to gomeone else in my office. And then we
10 -—- when we open the file we do a Rule 5, we send a letter to
11 the clienf, either in jail or, if they're out on bond, at
12 the address we have. And then, you know, you advise people
13 to the best of your ability. You try to work out a plea if
14 that's what they want. You preparé for‘frial if that's what
15 they want, like any other case.
16 Q So, do you recall when you first met with Mr. Smith?
177 A I don't. I know that I saw him at his prelim, which
18 was early on, but I don't have the dates of my visits with
19 him documented. N
20 Q And roughly how long was it from your ~- I guess the
%l beginning to the trial?_ The begin of your representation to
22 the trial date?
23 A I don't know. I think Wayne’s testimony was accurate
24 §n that. It took a long time to go to trial.
25 Q And you were the only one to represent him from your
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office, correct?
A When we started prepping for trial Patrial Bolen from
-- who's no longer at our office, but she was there at the

time, she tried the case with me and worked on it with me in

trial prep.
Q Now, did you receive all the diséovery from the State?
A I believe so. I mean, I didn't get -- there were

things that we didn't get until the very eve of trial that
-- which happens a lot in my circuit and other circuits, as
far as I know. And Wayne had made some statements that the
State actually didn't turn over to me until right before the
trial. But as far as I know -- I don't know of anything
that was missing, because how do you know if something’'s
missing. You don;t kﬁow about it.

é And did you share,all the discovery with him?

A Yes.

Q Did you talk to him about what the State was planning
on presenting and what that meant as far as his defenses go?
A Yes.

Q Did he ever give you alibi witnesses or any -- anything
for you to investigate?

A Yeah. And we talked a lot about his movements on the
date of the incident, what he did. There was -- there was
like a little children's fair in town and he had gone home

to his wife and kids and they had gone over to -- to this
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1 little amusement park kind of thing that was set up, I
2 think, near the library. And I went to whoever the person

was that was in charge of organizing that. We subpoenaed

3
4 the report. Got information abou£ when the fair was
5 running. My investigator looked at some things. about the

6 truck of Mr. Baer’s that was found parked, as to when --

7 there was some kind of tag put on thé truck by law

8 enforcement, and we looked into the time for that because we
9 were -- you kﬁow, we wefe trying to come up with a timeline

10 of what Wayne had been doing that day, because the goals in

11 the case were either to try and get an acquittal alfogether
12 on murder; or to try to get it to involuntary manslaughter,
13 which we were success?ul at doing in the trial. So yes,

14 there Qas -- we did some investigation.

15 Q And let's just go to the plea offers. Do you recall --
16  well, first off, was this plea offer to strong armed

17 robbery, was that something that you guys thought all along
18 or just came up at the end right before trial?

19 A The State actually never offered the plea to strong

20 arm. I mean, that's what.he was charged with. They ~-- and
21 I don't have this documented like I should either. But my
22 recollection was that the only offer that Wayne ever got was
23 to plead to voluntary manslaughter for some amount of years.
24 I don't -~ I don't remember them offering lifé on murder,

25 because that's not an offer. But my best recollection is
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that the only offer he ever got was to plead to voluntary
for a large amount of time and I don't -- I don't dispute
what he said about really that was in the 20, 25 range. It
was a high number. The strong arm came about because -- it
was actually -- my recollection is that it was actually
Wayne's idea. What we had been looking for to try to work
out a plea was to get him non-violent time. Sixty-five
percent time is what we were trying to do, which is

ultimately how it worked out. And if I remember right, I

" made that offer numerous times to the prosecutor, can we --

to the effect of can we resolve this for something that gets

it out of 85 percent time. And I think we even -- I think

we even offered what the result was to try to just get it

out of voluntary manslaughter, and the State would never --
Mé.‘white, who was the Assistant Solicitor on the case,
wasn't ever amiable to‘any of those offers. I don't think
the -~ Mr. Baers' family, the decedent's family, was
interested in resolving the case for that, and that
influenced Ms. White’s position on it. But my recollection
is that when we met with Wayne he -- that pleading to the
strongiarm was his idea is what I remember. And when he
brought it up I talked to Ms. Bolen about it and we actually
thought it was a pretty good strategic decision to be able
to go in to the jury at -—'for the trial on murder and say,

look, this guy's already admitted to what he did wrong. We
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1 felt like,it gave us a lot of credibility in front of the

2 jury to say, look, he went into this man's apartment, stole
3 his computer and drove off with his car, and he has accepted
4 responsibility for that. He's pled guilty. He's going to

5 be punished. But all -- you know, all you have to decide is
6 whether he had an intent to kill this man or if it was -- if
7 he didn't do anything wrong at all, or if it was something

8 less. And so, I thought it was a reaily good idea. And at
9 first Ms. White, the prosecutor, was not even -- she wasn't
10  interested in even have him plead to strong arm before

11 trial. She first told me I don't really want to do that,

12 but I don't know if I can stop you. I don't know if I can
13 stop him from doing that. And I said, yeah, I don't think
14 you can either. And so, that was what we ultimately did.

15 He pled to that before the trial, and he just wasn't

16‘ sentenced on‘it until after the trial.

17 0 So this plea to strong arm, did he ever indicate to you
18 well before that plea date, hey, I want to go ahead and

19 plead and get this out of the way?

20 A We -- I don't remember there ever being until close to
21 trial, I want to just plead to the strong arm. That may

22 have happened. What I remember is us talking about

23 primarily trying to get a plea offer that would get him into
24 65 percent time, and whether that involved -- generally I

25 remember those discussions as pleading to two charges,
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1 whatever those were going to be, and getting him out of 85

B 2 percent time.

w

Q Now, I want to go over -- I believe his name is Josh

4 Ritter. He testified for the State. Did you represent him

5 at any point?

6 A I honestly don't know, and I don't -- I don't dispute

7 it. I didn't look that up before this hearing, because I
K 8 thought we were just going to be talking about the strong

9 arm plea, and so, Iididn't double check what was going on

10 with Mr. Ritter. I can't imagine that I would not have --
11 once I -- once I figured that out, that I would not have

12 .conflicted Mr. Ritter's case out of the office. But I don't
13 have -- I didn't look at that beforehand and I don't know

14 the answers.

15 Q And I believe you alluded to it. Was Mr. Ritter at all
16 involved in the strong arm robbery plea?

17 A Not that I know of.

18 Q So --

19 A You mean, did I work a deal with Mr. Ritter to get a

20 sentencing against Wayne that --

21 Q No, no, no. As far as his strong arm robbery plea is
22 concerned, just from the beginning of that plea hearing to
23 the end, did Mr. Ritter's name ever come up?

24 A I mean, in the context of us talking about discovery

25 and the fact that somebody had put him at the apartment,
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1 yes.
2 Q So if you’d just explain what Mr. Ritter testified to.
3 A Right.
4 Q Would you explain to the Court what his involvement
5 was, what he said?
6 _A He wrote a statement, as I recall -- and I didn't look
7 at this before the hearing either. But as I recall, he
8 wrote a statement putting Wayne at the apartment. Like
9 saying that Wayne had said some stuff to him in the jail.
10 And I was not involved with law enforcement getting that
11 statement from him.
12 MR. HUNTER: May I approach?
13 Q Thié is Applicant's Exhibit 1. Do you recognize that?
14 A Yes. |
15 0 Can you just explain the circumstances that caused you
16 to write that letter? ]
17 A It would have been because I got a letter from Wayne,
18 and I assume, based on what I say in this letter, that he
19 must have asked me if there was anything that could have
20 been done about his sentence. And, like I told him in the
21 letter, the time for filing for a reconsideration motion was
22 passed. And I did tell him that I did not feel that filing
23 one would have changed anything at all. That I felt that
24 Judge Addy would have stood by his sentence, given the --
25 given the verdict and the jury's request for a maximum
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1 sentence on the verdict form.
2 0 So you believe those two things affected, I guess, his
3 strong arm sentence?
4 A The jury writing that oH the --
5 Q Yeah. )
6 A Oh, I absolutely believe that affected the strong armed
7 sentence. °
8 0 And can you just clarify the passing the note issue
9 that happened during trial?
10 A It was -- I don't know what day of trial it was, and I
11 didn't see it happened. I don't know if it was one of the
12 bailiffs or one of the Solicitors. But Zan Hurley, who
13 Wayne talked about, was sitting in the first row of the
14 Court —-- in one of the front benches in the courtroom. And
15 I guess —— I didn't see it, but I guess Wayne handed him a
16 little piece of paper. And when somebody brought up that
17 may héve seen this passing of the note, Wayne managed to get
18 it torn up, I guess while it was still in his pocket, or he
19 took it out and tore it up and put it back in his pocket.
20 So the note was torn up. And the Judge did demand to see it
21 and decided there wasn't anything wrong with it. It was --
22 he was asking —-- if I remember righé, he was asking --
23 saying a question about one of the jurors. Like, do you
24 know this juror. But it wasn't anything like can you tell
25 this juror to vote not guilty or can you contact this juror.
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It was just something like do you know person X on the jury,
if I remember right.

MR. HUNTER: Beg the Court's indulgence one second.
That's all I have. I appreciate it.

THE WITNESS: Yes, sir.

CROSS-EXAMINATION

BY MS. MCMAHON:
Q So you sort of eluded to this earlier. The verdict
form, the involuntary manslaughter that said max sentence?
A I believe that's what it said.
Q And you believe that also would have affected. the
sentence on the strong armed robbery?
A Absolutely. I don't disagree with -- with Wayne's
statement up here that if we had done -- if we had been able
to do just a plea to strong armed robbery earlier, that his
sentence might not have been 15 years. However, I also
don't remember us ever talking about just pleading to that
charge earlier on as an option. What I remember is that we
were always talking about some kind of resolution of one or
more charges that would get him out of 85 percent time. But
I absolutely think if we had gone that route, if I had
thought of that or if Wayne had suggested that to me
earlier, that that could have been a lower sentence on that
charge, yes.

Q If he had pled to strong arm --
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1 A Earlier.
2 Q -—- much earlier?
3 A Uh~huh.
4 Q Did you ever discuss the Felony Murder Rule with him?’
5 .\ Yes.
6 Q And what exactly did you advise him on that?
7 A I mean, the Federal Murder Rule is going to apply

[ 8 whether he -- whether he pled to the strong arm or was
9 convicted of it, and I did tell him that I thought that
10 while we might be able to do something about not getting a
11 guilty verdict on murder, that -- that the jury could --
12 that based on the facts that I knew were going to be
13 presented, that the jury could pretty easily find him guilty
14 of strong arm. And either way, whether they had found him
15 guilty or he pled to it earlier, the Felony Murder Rule was
16 going to apply. And it certainly was raised based on his
17 plea. So it wasn't -- it wasn't a situation where pleading
18 to the strong arm would negate the Felony Murder Rule.
19 Q Did Mr. Ritter's statement, would it have counted
20 towards the strong armed robbery as well as it would have
21 towards the involuntary? Would it have affected both?
22 A It would have ~~ I mean, they all happened at the same
23 time, so -- so yes.
24 Q Did you feel like Judge Addy was sort of mad at the
25 whole situation at the end of that trial because he got
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1 involuntary?
o 2 A Because he got involuntary? \

3 Q Because he got the lesser --
4 A I don't think Judge Addy was mad about the verdict
5 coming back involuntary, no. Judge Addy gave us that charge
6 over the State's vociferous objection, and he insisted that
7 that charge should appl&, and that the facts supported 'it,
8 and so I don’t think that Judge Addy was angry about the
9 jury coming back involuntary.
10 MS. MCMAHON: Okay. Nothing further, Your Honor.
11 MR. HUNT: Nothing from us.
12 THE COURT: Thank you, ma'am. You may step down.
13 THE WITNESS: Thank you.
14 (Whereupon, the witness stepped down from the witness
15 stand.)
16 MR. HUNT: Nothing else from the State, Your Honor.
17 THE COURT: Any reply?
18 MS. MCMAHON: No reply, Your Honor.
19 THE COURT: .Thank you very much. 1I'll lét you know,
20 — = =~ END OF REQUESTED TRANSCRIPT OF RECORD - -~ - -
21
22
23
24

25
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Tara 7. Ocstt
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PuBLIC DEFENDER

Circuit Defender Tor-the Eighth Judicial Circuit

Abbeville, Greenwood, Laurens, and Newberry Counties

Suite 208, Park Plnza Jagna A, Nelson
600 Mopument Street Clreuit.Defender
-Greenwood, South Carolina 29646

Phone: (864)229-9505 Fax: (864)227-1104

April 07,2016

Mr. Wayne Michae] Smith, #365770
Trenton Correctional Institution

84.Greenhouse Rd. i ok o
Trenton, SC 29847 nx‘: ;}ﬁ% %;3
- » , R ;,3‘?
Re: State v. Wayne Michael Smith BEERIS \ggs’:
‘Our File Number: 24A13-00000417 o
¢ ;g
Dear Wayne:

It's good to hear from you.and T hope you're doing as well as possible under the
circumistances. We are way past the time limit. for filing a motion for reconsideration of"
-your sentence. It would have to havé:been filed within 10 days of your sentencing. Even
if we had moved for reconsideration within that time frame, T really do think it would
have been highly unlikely that Judge Addy would have changed his mind about the
.consecutive time. Besed-on my conversation. with him after the. trial, he made that
decision in part because of the note on;the jury's verdict form, and in part'because he was
aggravated with you.about passing the.note to Mr. Hurley during the trial.

As far as filing a PCR, you can certainly-do that. You have’a year from the date of
senteneing to file it, and’if you do, an atforney will .be. appointed to represent you.
However, it worl't be possible for you to get your time reduced with a PCR. If it is
granted, you wonld essentially be put back in.the same position you were in before trial,
facing the same original charges. You would have a new attorney appointed to represent
you for plea negotiations and/or a-new trial. '

1 know thgsé. aren't the answers you were hoping to hear, but I hope this
information is helpful. Itas.a pleasure:to represent you, and.I wish you nothing but the
best far your future. ‘

Yours very truly,

apna A. Nelson

~
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENWOOD ) OF THE EIGHTH JUDICIAL CIRCUIT -
) o3’
Wayne Michael Smith, ) 2016-CP-24-1089 = ﬁ
S.CD. C. No, 365770, ) ' g2 BSg
) 3 )
Applicant, ) v ~ gﬁ?%
s
. ; ORDER OF DISMISSAL . z .;” S
) i, f. res
State of South Carolina, ) i wJ
) ) '
Respondent. ) )
)

This matter comes before the Court by way of an Application for Post-Conviction Relief
(PCR) filed June 3,2016. Respondent wade its Return on or about February 16, 2017. An
ev:denuary hemng into the matter was convened on February 27, 2018, at the Laurens County
Com‘thouse in Laurens County. South, Caroling, Applicant wes present at the hearing and
represented by Ashley A. McMahan, Esquire. Justin Hunter, Esquire, of the South Carolina '
Attomey General s Qffice represented R&spondem At the heanng, Apphcant testified on his
own bebalf, Apphcant’s trial oounsel, Bighth' Cnrcmt Public Defender Janna Nelson, Esquire,
testified. This Court had before it a copy of Applicant’s records from the Greenwood County
Cletk of Court, Applicant’s records from the South Carolina Department of Cbrfections, the trial
end plea transcript, Applicant’s PCR Application, and Respondent’s Return.
1, © PROCEDURAL HISTORY
Applicant wes indicted at the October 2015 texm of the Greenwood County Grand Jury
for strong exm Tobbery (2015-GS-24-1485), He was represented by Janna Nelson. On October
19, 2015, he pled guilty before the Honorable Frank R. Addy, Jr., to strong arm robbery and
sextencing was deferred until after a related trial, After the pléa, Applicant proceeded to a jury
ﬁd for mmxder (2015-GS-24-1485), ch he .was found guilty of involuntary

) age 1of10
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menslaughter, and an October 22, 2015, he was sentenced to imprisonment for fifteen years for
strong arm robbery and five yoars for involuntary menslaughter, Both sentences were set to run
consecut;wely. Applicant did not file & notice of appeal. In his ourrent PCR.application,
Applicant only challenges the guilty plea to strong arm robbery.

In his application for post-conviction relief, Applicant alleged the following grounds of
relief: .

1. Conflict of interest -

- *A man that wrote statements on me also was represented by the same
Iawyer as me, My lawyer told me going to trial would hurt me and Iwould
pot win.”

2. Ineffective Assistance of Counsel
Applicant filed an Amended PCR Application, dated September 27, 2017, adding the
following ellegations; “ '

1. Ineffective Assistance of Counsel asto Cmmit Pnblic Defender JannaA. Nelson.

a. "Conflict of interest - Ms. Nelson regresmted the individual that wrote 2
statement against the Applicant. The charges against that individual wete
ultimately dismissed.”

b. “Applicant wanted -to plead puilty straight away to the strong armed
robbery charge but trial counsel would not let him do s0.”

c "Apphoant only received one offer for 25 years-and that was 2 days before
the guilty plea and trial, No other plea offers were ever communjcated to
the Applicant.”

-d. “Counsel-did not move o tequeat a reconsideration of the sentence. Judge
punished the Applicant in sentencing because the Applicant exercised his
right to a trial. See Castro v. State, 417 SC 77, 789 SE2d 44 (2016).”.
I. APPLICABLE LAW
In a post-conviction relief action, the epplicant bears the burden of proving the
allegations in their applioation, Bufler v. State, 286 8.C. 441, 334 S.B.2d 813 (1985). Where the

application alleges ineffective assistance

1 as a ground for relief, the Applicant must
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prove that “counsel’s conduct so undermined the proper fimctioning of the adversarisl process
that the tria! cannot be relied upon as having produced a just result.” Strickland v, Washineton,
466 U.S, 668, 104 8. Ct. 2052, 2064, 80 L..Ed.2d 674, 692 (1984); Butler, 334 5.B.2d 813,

The proper measure of performance is whether the attomey provided representation
within the range of competence required in criminal cases. The courts presume that counsel
rendered adequats essistance and made all significant decisions in the exercise of reasonable
professional judgment. Strickland, 466 U.S. 668, Applicant must ovexcon'ne this presumption in
oxder to reccive relief. Cherry v. State, 300 §.C. 115, 386 S.B.2d 624 (1989). * -~

Courts use a two-pronged test in evaluating allegations of ;neffecﬁVe assistance of
counsel, Id. at 117, 386 S.B.2d at 625. Fir;t, the applicant must prove counsel’s performance
was deficient. Id. Under this prong, courts measure an attorney’s performance by its
“reasonableness under prevailing professional nqrms.” 1d. (citing Strickland, 466 U.S, st 688).
Second, any deficient performa!}ce must have prejudiced the appli.cant such that “there is a
reasonzble probability that, but for counsel’s unprofessional errors, the result 'of the proceeding
would have been different.” Id. at 117-18, 386 8.E.2d at 625. With respect to guilty plea counsel,
the Applicant must show there is a zeasonable probability that, but for counsel’s alleged errors,
he would not have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474
U.S. 52, 59 (1985). . .

" 0 FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has reviewed the testimony presented at the evidentiary hearing, observed the
witnesses presented at the hearing, passed upon their oredibility, and weighed the testimony
accordingly. Further, this Court has reviewed the Cletk of Court records regarding the subject

convictions, the trial and plea transcxip plicant’s records from the South ‘Carclina
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Department of Comections, the application for post-conviction relief and emendment, the
exhibits recetved at the PCR hearing, and the legal arguments mede by the attomeys.. Pursuant to
S.C. Code Ann. § 17-27-80 (2003), this Court makes the following findings of feot based upon
ell of the probative evidence presented.

Applicant alleged Counse] was ineffective because a conﬂict of interest existed due to
Counsel xeptesentmg Josh thter, an individual who wrote a statement agamst Applicant.
Applicant alleged pending charge§ ageinst Mr. Ritter were ultimately dismissed. Applxcmt
testified M. Ritter wrote & statement saying Applicant told Mr. Ritter thet Applicant committed
the orimes. Applicant testified Counse] represented Mr, Ritter on drug charges.

Coumsel testified she did not remember tepresenting M. Ritter. She testified if she had
represented Mr ‘Ritter, she would have said soxething, She testified Mr. Ritter’s teatimony put
Applioant st the scene of the crime. ' '

“An actual conflict of interest occurs where an attorney ;wes a duty to a party whose
interests }ate adverse to the defendant’s.” Stages v, State, 372 8.C. 549, 551, 643 S.E.2d 690, 692
(2007). This Court has further stated that & conflict of interest ocours when “a defense attomey
places himself in a situation inherently conducive to divided loyalties.” Lomax v. State, 379 8.C.
93, 101, 665 S B.2d 164 168 (2008). Until a defendant shows that his counsel actively
represented conflicting interests, he has not established the constitutional pred:cate for a claim of
ineffective assistance of counsel arising from multiple representation. Langford v. State, 310
S.C. 357, 359, 426 S.E.2d 793, '79'51 (1993) (citing Cuyler v. Sullivan, 446 U.S. 335, 350 (1980);
ses also Burper v. Kernp, 483 U.S, 776, 783 (1987)). “The meére possibility defénse counsel may
have & conflict of interest is insifficlent to & criminal conviction.” State v. Gregory, 364

40f10
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8.C. 150, 152-53, 612 §.B.2d 449, 450 (2005). A defendant need not demonstrate prejudice if
there is an uctual conflict of interest.” Id., 364 8.C. at 153, 612 S.E.2d at 450.

This Court finds Applicant has failed to meet his burden of proving Counsel was
x;eﬁ‘ectwe for failing to raise the issue of a conflict of interest. This Court finds Applicant has
failed to show an actual conflict of interest existed as he has failed to show that Counsel did in
fact represent Mr. Riiter, the case on which she represented him, and how Counsel represented
conflicting interests. This Court finds Counsel's testimony credible that if a conflict was present

she would have been aware and ssid something about it. As Applicant kas failed o mect his

burden of proving an actual conflict existed, he has failed to prove Counsel’s perfonnan;e was
deficient. Furthermore, Applicant has-feiled to show he was prejudiced by Counsel’s actions and
this allegation must be dismissed. -

al couns T uld ot

Applicant elleged Counsel was ineffective for failing to let him plead guilty to strong anm
robbery sooner than his eventual plea. Appﬁcant tes.tiﬁed he wanted to plead guilty to strong erm
1obbery and wrote Jetters to Co&nsel but did nut hear a response. He testified Counsel told hina
not to worry about the strong. arm robbery charge because his muxder charge would be a bigger
problem. Applicant testified he thought if ke had pled guilty earlier, he would have received a

" lower sentence than he eventually recetved because he beheved the trial Judge punished him for

exercising his right to tnal on his murder oharge

. Counsel testified she did not receive any plea offers from the State on-the strong arm
robbery charge. She ;esﬁﬂéd pleading to strong arm robbery vras Applicant’s idea, She testified
she did not remember Applicant wanted to plead guilty until right before his trial started.

Counsel testified she did not recalt talk

ant gbout pleading guilty to only the stong
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arm robbery charge, Cownsel testified if she had thought sbout the possibility of Applicent
pleading earlier to strong arm robbery or if Applicant had mentioned doiné this, then they would
have done so,

This Court finds Applicant has failed to meet his burden of proving Counsel was
ineffective for failing to allow Applicant to plead guilty, This Court finds theve is no evidence
that Counsel prevented Applicant from pleading guilty at an earlier date or that her pecformance
affected his ability to plead guilty. Counse] appeared very credible at the PCR hearing. Counse]
acknowledged at the PCR hearing that Applicant helped develop the plan for handling his cases,
The plan was to have Applicant plead to the strong arm xobbery charge (not violent ox serious)
and then proceed to rial on the rourder cherge and atgue to the jury Applicaat had already pled
fo crime which he is guilty of committing. The record reflects the sirategy was successful and
rejected the murder charge in favor of the lesser-included offense of involuntary menslaughter.
Although Applicant’s combined twenty-year sentence is mgniﬁcant, the sentances are not violent
or senous, and applicant avoxded the exghty-fwe percent mandatory time mposed on violent and
serious crimes. Applicant has failed 1o meet his bucden of proving Counsel’s achons were
deficient in this regard. _ )

Furthermore, Applicant has failed to meet his burden of proving he wes prejudiced by
sz;tsel's actions, This Court finds there is no evidence the length of Applicant’s sentence was &
direct result of Cminsel’s conduot or that the nmmg of Applicant’s pléa' affected his sentence. .
The trial judge’s 'remarlgs at the time of sentencing indicate the reason for the sentence. ‘I'he
reasons do not suggest, in any way, that the twenty year sentence was due to his trial attomey’s

action or conduct. The judge‘é remarks relate solely to the facts underlying the case, If the trial
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Accordingly, this allegation must be dismissed.

Applicant alleged Counsel was ineffective for failing to work out 2 plea offer-with the
State, e alleges he only received one plen offer that was given two days before the plea and
trial, Applicant testified his first plea offer was for twenty-five years combined for both charges.
Counsel testified she received no offers to strong armed robbery charge. She testified she made
in offer-for Applicant to plead guilty to-voluntary manslaughter’ as a-lesser included offense of
murder, but the solicitor would not take it, éim testified it was ultimately his idea to plead guilty
to strong arm robbery so they could argue to the jury that he had already pled guilty to the orime
of which he was guilty.

This Court finds Applicant has failed to meet his burden of proving Counsel’s actions
were ineffective, This couxt finds there is no evidence Counsel failed to xelay plea offers. This
Couxt finds the State would ngt make offers for the strong mum robbery charge and Counsel
attempted to work out.a plea offer on the murder charge, This Court finds Applicant hes failed to

. prove Counse] was deficient in her plea negotiations or that she caused eny plea offers to lapse,

or that she filed to relay plea offers, Applicant has failed to show therg were offers not relayed .
to him or thet he did not accept an offer due to Coun;el’s performence, Accordingly, Applicant
has failed to prove Counsel was ineffective in this régard, and this allegation must be dismissed.

el did not move to request a reconsid, ce

Applicant alleged Counsel was ineffective for failing to request a reconsideration of his

sentence. He testified he believed the trial judge punished him for exercising his jury trial rights
Applicant testified he did not know about a.rotion to reconsider until he got to SCDC, Counsel

testified Applicant sent her & letter aski # reconsider the sentence, Counsel
fagh7ot10 '
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sent a letter back informing Applicant the time to file a motion to reconsider had passed and she
believed it was highly unlikely the tijal judge woufd chenge his sentence. In the letter, Counsel
also informed Applicant she believed the judge's sentencing was & result of the jury writing
“mex sentence” on the verdict fonn and because the judge was egeravated with Applicant
passing & note to someone during trial, Counse] testified she did not think the trial judge was mad
that Applicant was convicted of jovoluntary manslaughter becatlxse the trial judge allowed the
charge over the State’s objection. '

This Cowt finds Applicant has, falled to meet his burden of proving Coungel was
ineffective for failing to file a motion to reconsider the sentence. This Court finds Applicant hes
failed to meet his burden of proving he timely requested this motion be.filed and Counsel failed
to do so. This Court finds there is no evidence the length of Appligant’s sentence was a direct
result of Coupsel’s condiict, Applicant hes failed to-meet his burden of proving he was
prejudiced by Counsel’s actions, This Court finds there is no cvidence fhe trial judge punished
Applicant for exercising his xight to trial. As stated above, the trial judge indicated reasons for
his sentence. The coxments from the deceased’s family to the judge prior to sentencing were
powerful and clearly had an infiuence in the judge. In fact, the transcript reflects that the judge,
too, was very articulats as to the xéasons behind the sentence he imposed when he addressed
Applicant, Nothing in the judge’s remark can :oe seen by this Court es & reflection of deficient
representation by trial counsel, As Applicant hes failed to meet his burden of proving Counsel’s
actions were deficient or that he was prejudiced, this allegation must be dismissed.

IV, CONCLUSION ,

Based on the foregoing facts, the Court finds and concludes that Applicant hes not

established any constitutional violations or jons that would requite this Court to grant his
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application for post-conviction telief. Applicant failed to demonstrate that Counsel’s
performance was unreasonable under prevailing professional norms. Cherry, 300 S.C. at 117-18,
386 $.E.2d at 625; Stalk v. State, 383 S.C. 559, 563, 681 S.B.2d 592, 594 (2009). Therefore, this
application for post-conviction relief must be denied and dismissed with prejudice.

The Court notes Applicant must file and serve a notice of appeal within thirty (30) daya
from PCR counsel’s xeceipt of written notice of entry of judgment to secute the appropriete
appellate review. See Rule 203, SCACR. Pursuant to Austin v, State, 305 8.C. 453, 409 S.E2d

395 (1991), Applicant has a right to appelfate counsel's assistance in seeking review of the deaial

of post-conviction zelief. Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek
appellate review, PCR. counsel must serve and file a notice of appeal on Applicant’s behalf,
Applicant is directed to' South. Carolina Appellate Court Rule 243 for appropriate procedures for
appeal. .

IT 1S THEREFORE ORDERED THAT:

1. The Application for Post-Conviotion Relief is dened and dismissed
with prejudice; and

2. Applicant shall remain in the custody of the South Carolina
Department of Corrections to complete service of his sentence.

, AND IT)S SO ORDERED this _ && s

» 2018,

B
Eighth Judicial Circuit
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