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» o STATEMENT OF ISSUE ON APPEAL

T, P v

D1d the Judge errin refusmg to grant a mrstrral aﬂer the State through the use of an
1mproper leading question; elicited i 1mproper propen51ty ev1dence that dld not meet

e

“an. exceptron under rule: 404(b)‘7
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a on November 9 2010 ThlS appeal follows

. ".l o STATEMENT OF THE CASE

In February of 2010 the Berkeley County Grand Jury 1nd1cted Keehng for' ‘

[

cornm1tt1ng or attemptlng to a lewd act upon a chlld 1nd1ctment #2010 GS 08 0332 On

November 1 2010 Keehng proceeded to Jury “trial before the Honorable Knstl L

. k!
"’J-' ¥

'_ 'Harrlngton Attomeys Debra thtlejohn and Kelsha Whlte represented Keellng at tr1al The’.i
- Jury found Keellng gullty and Judge Harrmgton sentenced h1m to 12 years suspended upon'

N the serv1ce of 8 years w1th 4 years probatlon A tlmely notlce of 1ntent to appeal was ﬁledv' '
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,:A The Judge erred m refusmg to grant a mlstrral after the State through the use of an.,v .

. - 1mproper leadmg questlon e11c1ted 1mproper propensrty ev1dence that dld not meet ;
. an exceptlon under rule 404(b) S P

tui

S T PR s

o The Jury found appellant gullty of comm1tt1ng or attemptmg a lewd act upon a Cl’llld
| The 1n01dent “took - place durlng a Thanksglvmg celebratlon at the mlnor chlld’ n
_‘T.grandmother S house The appellant the mrnor Cl‘llld and the minor, chlld’s two. mmorl;"' :

k ‘cousms were all on the ‘front porch Just prror to the 1nc1dent M Prror to the cousms
- vv,_testlmony, appellant moved to exclude thelr testrmonyas belng 1rrelevant an.d hlg‘hly' A
| ‘:prejudlclal (R p 44 llnes 12 p 45 p 46 lmes 1 23) The Judge ruled [B]ased upon:"l

.. my understandmg of the facts that w111 be presented by these two w1tnesses the fact that the o

chrldren are elght are ten 1s not a factor The court has found that the two wrtnesses are.‘"' n

.t) 3 .

competent to testlfy If therr testlmony is relevant they are allowed to testlfy I’m denylng" L

-- your request at thls t1me Ms L1ttlejohn to exclude the test1mony of the two Wltnesses
SR P 49, lines 1725). Appeuant renewed the abjection prior 10 the testimony of the
,cousms (R p 125 hneSS lO) L

Durlng dlrect exam1nat10n of one of the cousms the State asked | “And don t tell us

what he sa1d but d1d Crarg [appellant] say or do anythrng to you'7” (R p 136 llnes 14 15)

" :The cousin answered “No ”. (R p 136 hnes 16) The State then asked “D1d he whlsper in -_‘ o

o your ear‘7” (R p 136 lme 17) The cousm answered “Yes ” (R p 136 lmes 18) The

" ) ,:“appellant obJected (R p 136 11ne19) T.,' ..“ -

: Outsrde of the presence of the Jury, appellant objected to the leadrng form of the o

o questlon Addltlonally, appellant argued that the provrded answer elrcrted from the leadrng
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‘questlon was not relevant was hrghly prejud1c1al was bolstenng, and constltuted 1mproper' .
.H"‘“ 'propensrty ev1dence in v1olat10n of Rule 404(b) (R p 137 lrnes 23 P 138 139 lmes l-' ,,
,6) Based on the 1mproper questron appellant moved for a m1str1al (R p 139 hnes 6 8)

s : The Judge demed the motlon for a m1str1al (R p 139 lmes 9 10)

i In rullng the Judge stated

~.Based upon what 1. have observed and as far as. the" R

- questioning goes, the question from Ms. Williams to Miss :
‘Erikson was did he touch you, was that phrase and then the . S
* follow-up question was' did he whrsper in your ear.” The ' - '

- Ttis-probative as to what was going on on the-porch” at ‘that = .
. time. M. Williams cautioned not to say what he sard but it
" was whether or.not it occurred C -

LM

: ,.:Il'am:allowlng,lunderoll latrtude for this wrtness Thave ,
found her competent ‘But I am going to allow some latltude T
‘as far as leadmg questrons under 61 l(a) -

iy 4

(R p. 139 lmes 12 25)

Appellant then renewed the objectlon to the testlmony as belng in v1olat10n of Rule'; L

- 404(b) (R p 144 llnes 18 p 145 line 1) The Judge ruled “I m gomg to allow this hne_ :
of quest1on1ng, about the whrspermg, under 404(b) The whrspenng may be adm1351ble to.: S

show motlve 1dent1ty ex1stence of common scheme or plan the absence of mlstake or'“""

-Cl

,-’acc1dent or 1ntent ” (R p 145 lmes 24-p 146 ]1nes l -3). The Judge erred in ﬁndmg thatl
. ., the testlmony was. admlss1ble under Rule 404(b) - |

In State V. Wallace 384 SC 428 432 683 SE2d 275 277 (2009) the South s

Sl N . 5.

o Carohna Supreme Court wrote “Ev1dence of other bad acts is not admrssrble to prove the s
defendant $ gullt except to show motlve 1dent1ty, exrstence of a’‘common scheme or plan o

~‘nabsence of mlstake or accrdent or mtent Rule 404(b) SCRE see, also State V. Lyle, 125,3‘ B

) T L. - . " s
- aug

. Court finds-that did he whlsper inyour ear is not prejudrclal :', T ERE



, S. C. 406 118 S E 803 (1923) » “The process of analyzrng bad act ev1dence begrns w1th .

Rule 401; SCRE Pursuant to Rule 401 the trlal court must determrne whether the o
o ev1dence is relevant Upon deterrmmng the evrdence is relevant the trlal court must then :
‘ deterrnrne whether the bad act evrdence ﬁts w1th1n an exceptron of Rule 404(b) as

1nterpreted by our Jurrsprudence ”? Wallace 384 S C: at 433 683 S E 2d at 277

The Judge found that the whrsper 1n the €ar was probatlve as to what wasl '

- happenlng on porch at that trme What was happenrng at the porch at the tlme of the

. whrsper in the ear could have been completely harmless and- 1rrelevant to the later touchrng )

" The judge erred in not excludmg the testlmony as 1rrelevant '

't

In State v Smlth 391 S C 353 361 362 705 SE2d 491 495 (Ct App 2011)

o | the South Carohna Court of Appeals wrote

. In order to mtroduce ev1dence of some other act of the
- defendant under one of these exceptions, the State must lay -
.~ the proper foundation. First, unless the act is the subject of -
a criminal conviction,. the State’ must prove by clear and S :
" convincing eviderce that the' defendant commrtted the act. R
. Fletcher,379 s C. at 23 664 S. E2d at 483.. o

The second element of the foundatlon requlres the State- to_" i
articulate the' logrcal connectron between the other act and” =
- at least one of the five purposes listed as exceptions in the
rule.. State v. "Pagan, 369 SC 201, 211, 631 S:E.2d. 262 T
267 (2006) In order to ‘meet. this element the State must'f' e
explain® how evidence. of the other act will assist the: judge ,
" or'the jury in understandrng some miaterial issue in the case " B
~ related to orie or more of the. Rule 404(b) exceptlons WhenA "‘7 -
_the " -State adequately explalns how the evidence of the
other - act ‘logically connects’ to: an issue in" the case, it
_ demonstrates how: the Judge or:jury can use the ev1dence
- without using it for the prohrbrted purpose of. 1nferr1ng guilt "
~ from the defendants properisity to commit the crime..See* - -
' - State v. Wiles, 383 S. C. 151, 158;°679 S.E.2d 172, 176 .
A (2009) (“Stated drfferently, evrdence which is logically ;=
L relevant to establlsh a, materlal element of the offense_' v




L charged is‘not to be excluded merely because 1t 1n01dentally
" . reveals. the accused's gurlt of another crime.’ (1ntemal. IR

Boa g

' crtatrons omltted))

In .the present case the State !farled to artrculate a loglcal connectron between the'f

; whlsper 1n the ear of the cousln and the subsequent act that the Jury found to be '

| commrttmg or attemptrng a lewd act upon a chrld Accordmg to wrtnesses the appellant put'.

his hands 1nsrde of the m1nor S pants but outsrde of her underwear and rubbed her bottom

: Wlnspering.in the ‘ear of thé co'usin» .does not show- motive identitj? ‘ex'istence'of‘ common
scheme or’ plan absence of m1stake or acc1.dent or 1ntent rn regard to appellant puttmg-hrs .
hands.m' the pants ,of the ~Jrn1nor Whrle in Wallace the Court found a close 51m11ar1ty - “
- between the two acts there 1s no close s1m11ar1ty between a p0551bly 1nnocent whrsper in the .
'ear and 1mproper touchlng The State sought to mtroduce the wh1sper in the ear to make: the' X

B appellant appear creepy and more llkely to have comm1tted a lewd act Th1s 18 precrsely the" -

' kmd of propensrty ev1dence whrch is prohrbrted by rule 404(b)



CONCLUSION
Based on the above argument, the conviction and sentence should be reversed and

the case remanded for a new trial.

Respectfully submitted,

i —MMM
Kathrine H. Hudgins

Appellate Defender
ATTORNEY FOR APPELLANT

This 8th day of October, 2012.
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