STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILLE COUNTY

: . Court of General Sessions R
The Honorable R. Lawton Mclntosh, II, Circuit Court Judge ECE %
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THE STATE, RESPONDENT,
V.
SANDRA LINDSEY BLACK, _ _ APPELLANT.

MOTION TO DISMISS APPEAL FOR LACK OF JURISDICTION

s

The State herebi/ moves this Court to dismiss Appellant’s direct appeal based upon a lack

of appellate jurisdiction. The basis for this motion is set forth Below. ;
Background Facts

Appellant was indicted at the August 2016 term of the Greenville County Grand Jury for
‘ unlawful conduct towafds a child (261 6-GS-23-010729) On January 7, 201 9, she appeared befc;re
the Honorable R. Lawton McIntosh and plea guilty as indicted. Appellant was represented at the
plea by William G. Yarborough, III, Esquire. Judge Mclntosh sc;ntenéed Appellant to thirty (30)
months’ imprisonment sﬁspended upon the service of one (1) day’s imprisonment and thirty-six
(36) rrionths’ probation with credit for time served of one day’s pretrial detention. (See Exhibit #1,

Indictments & Sentencing Sheets).



On January 22, 2019, fifteen (15) days after the plea, Appellant appears to have attempted
to file a pro se notice of appeal with this Court.. (See Exhibit #2, pro se “Notice of Appeal” dated
January 22, 2019). That pro se document, was received by this Court on January 25, 2019, but was
not accompanied by a proof df service. In a deficiency letter dated February 7, 2019, this Court
wrote plea counsel advising of deficiencies which must be corrected within ten (10) days or the
appeal would be dismissed. This included requiring Appellant to serve and file a proof of service
and to provide proof that the notice of appeal was filed with the Greenville County Clerk of Court.
(See Exhibit #3, letter from Clerk of Court to Appellant dated February 7, 2019).- On February 13,
201%, plea counsel’s office submitted a “Certificate of Service” on the State which served a copy
of Appellant’s January 22, 2019, pro se notice o'f appeal. (See Exhibit #4, Certificate of Service
dated February 13,2019). Inthe cover letter accompanying the certificate of service, plea counsel
explains he was unable to file a copy with the Greenville County Clerk of Court. (See Exhibit #5,
cover letter dated February 13, 2019).

‘Discussion

The South Carolina Appellate Court Rules state, in pertinent part:

After a plea or trial resulting in conviction or a proceeding resulting
in revocation of probation, a notice of appeal shall be served on all
respondents within ten (10) days after the sentence is
imposed. In all other cases, a notice of appeal shall be served on all
respondents within ten (10) days after receipt of written notice of
entry of the order or judgment. When a timely post-trial motion is
made under Rule 29(a), SCRCrimP, the time to appeal shall be
stayed and shall begin to run from receipt of written notice of entry
of an order granting or denying such motion.

Rule 203, SCACR.

In Miller v. State, the South Carolina Supreme Court stated as follows:

Since there is no right to “hybrid representation” that is partially pro
se and partially by counsel, substantive documents, with the
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exception of motions to relieve counsel, filed pro se by a person
represented by counsel are not to be accepted unless submitted by
counsel. State v. Stuckey, 333 S.C. 56, 508 S.E.2d 564

(1998); Foster v. State, 298 S.C. 306, 379 S.E.2d 907 (1989).

Because petitioner was represented by counsel, the pro se motion

was not proper, should not have been accepted, and should not have
been ruled upon. The motion was essentially a nullity. We

therefore vacate the order ruling on the motion and dismiss -
petitioner's notice of appeal as moot. We also take this opportunity

to remind judges and clerks of court of our directive in Foster not to
accept substantive documents, with the exception of motions to

relieve counsel, filed pro se by a party who is represented by

counsel (emphasis added).

i

388 S.C. 347, 697 S.E.2d 527 (2010). This‘-Court recently reached a similar conclusion in
‘dismissing a criminal appeal for a lack of appellate jurisdiction. State v. Devore, 416 S.C. 115,

123-24, 784 S.E.2d 690, 694-95 (Ct. App. 2016) (“Since Devore was represented by counsel, his
, / ‘

~

pro se motion was not proper and could not be accepted. . . . Because Devore’s pro se filings wére " .

a nullity, there was no proper notice of appeal served or post-trial motion made within ten days of

imposition of his sentenég, aﬁd this court does not have appellate jﬁrisdiction.”).

In Appellant’s case, there was ﬁo proper, timgly motion for reconsideration of sentence or
notice of appeal served or filed within ten days after the senter;ce was imposed. Appellant was
admitte;aly represented by counsel at the time she pled guilty and at the time ‘she submitted the pro
s; notice of appeal to this Court. Under Miller and Devore, this documen‘; was an ‘imprbper pro se
ﬁiing that should not have been - and could not properly have been - accepted by this Court; they
were nullities. Devore, 416 S.C. at 123-24, 784 S.E.2d at 694-95; Miléer at 347, 697 S.E.2d at
527; see also Jones v. State, 348 S.C. 13, 14, 558 S.E.2d 517,517 (2002) (“There is no
constitutional righ‘z to hybrid repré‘sehtation either at trial or on appeal.”); Foster v. State, 298 S.C..

306, 307, 379 S.E.2d 907, 907 (1989) (ordering the/Clerk of Court to retur}l a substantive pro se .

» document filed while the petitibner was represented by counsel). Therefore, the pro se filings
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could not operate as a notice of appeal. Additionally, even if this Court accepted the pro se notice
of appeal on Appellant’s behalf, it Wwas not served and filed within tén days of ‘the plea and is
the_reforé stili untimely.

Since no proper motion for reconsideration or notice of appeal was filed within ten days of
Appellant’s conviction, this Court has no jurisdiction over Appellant’s case énd must dismiss her
~ appeal. See Hill v. South Carolina Dept. of Health and Environmental Control, 389 S.C. 1, 21,
698 S.E.2d 612, 623 (2010) (“The service of a nétice of appeal is a jurisdictional requiremen‘t,
and the time for service may not be extended by this Court.”); Canal Ins. Co. v. Caldv‘v-ell, 338 S.C.
1,5,24 S.E.2d 416, 418 (Ct. App. 1999) (in a civil case, poiﬁting out that Rule 203(b), SCACR,
requires a party to serve his notice of appeal within thirty days after recei.ving written notice of the
entry of a final order or judgment, and failure to do so divests this court of jurisdiction “and results
in dismissal of the appeal™); see also Henning v. Kaye, 307 S.C. 436, 437, 415 S.E.2d 794, 794
(1992) (“[T]he South Carolina Appellate Court Rules are not mere technicalities but provide the |
parties and this Court.with an orderly meck»la'nis‘m through which to guidé appeals in this State.”).
Although this required dismissal will prevent Appellant from challenging his conviction in a direct

appeal, Appellant’s issues can be raised in a timely post-conviction relief application.



Conclusion
Based upon the foregoing, the State respectfully requests that this Court dismiss
Appellant’s appeai for lack of appellate jurisdietion.
| Respectfully submitted,

ALAN WILSON
Attorney General

W. WALTER WILKINS, III
. Solicitor, Thirteenth Judicial Circuit

J.BENJAMIN APLIN
Senior Assistant Deputy Attorney General

w (B =

J Benjamin Aphn

Office of the Attorney General :
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727

ATTORNEYS FOR RESPONDENT
February 19, 2019
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STATE OF SOUTH CAROLINA

In The Court of Appeals ‘ R.EéEZ‘
APPEAL FROM GREENVILLE COUNTY 4 FEB 19 2079
* R. Lawton Mclntosh II, Circuit Court Judge O COunt ‘ f
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Aopeq
Appellate Case No. 2019-000106 2
THE STATE, .oovevveeeeveveereereesessesesrensenseenns Areererteesreae e raeaesasassessesanennas Auansanasnssnnss ..RESPONDENT
V.
_ SANDRA LINDSEY BLACK, w..ccoverereeeesreseesemsseeseesssesserene reeereeeere et e eeneseeneens APPELLANT.

PROOF OF SERVICE

I, Troyeshi Brailey, Legal Coordinator, hereby certify that I have served the within
Motion to Dismiss Appeal for. Lack of Jurisdiction, dated February 19, 2019, on Appellant by
depositing two copies of the same in the United States mail, postage prepaid, addressed to his
attorney of record:.

William G. Yarborough, III, Esquire

Law Office of William G. Yarborough, III
522 N. Church Street

Green\;jlle, SC 29601

I further certiﬁéd that all parties required by qué to be served have been served. This -

19" day of February, 2019. | . |

Troyesﬂi Brailey
Legal Coordinator

Office of the Attorney General
Post Office Box 11549 ‘
Columbia, SC 29211-1549
(803) 734-3727
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_ . Cindiied
== e DOCKET NO. 2016-GS-23- 010729
WITNESSES © NMS : S
. . The State of South Carolina
AR Lindler
u County of Greenville
Greenville Police Department I _ . _
9/14/2016 COURT OF GENERAL SESSIONS
- TERM 2016
_ August
' THESTATE
: VS.
ARREST WARRANT NUMBER .
—2016A2320601867 SANDRA LINDSEY BLACK
ACTI( D JURY
PUeREAPY
-
%7 IO ror
FOREMZN GRAND JURY
Foreperson of Grand Jury
VERDICT Indictment for
2481
\
UNLAWFUL CONDUCT TOWARDS A CHILD
VIOLATION § 63-05-0070
Foreperson of Petit Ju — — —El

Date: .

ACCT %6

-

y

-

FILED
DEC o5 s

Clork o1 Couyr
Qvonvmo County

~



STATE OF SOUTH CAROLINA ) INDICTMENT FOR
B UNLAWFUL CONDUCT TOWARDS A CHILD

N e

COUNTY OF GREENVILLE -
. ~
At a Court of General Sessions, convened on AUG 2 8 zmgf the;’Grand Jurors of Greenville

Couriiy present upon their oath:
That SANDRA LINDSEY BLACK did in Greepville County, between July 11, 2016 and August 22, 2016, |
while being the legal custodian, parent, or guardian, place the child, B.B. date of birth 9/2/10, (1) at
unreasonabie risk of harm affecting the child’s life, physical or mental health, or safety; or (2) unlawfully or
maliciously do or cause-to be done any bodily harm to the bhild so that the life or health of the child is
endangered or likely to be endangered; or (3) willfully abandon the child. This is in violation of §63-05-0070

of South Carolina Code of Laws (1976) as amended. \

Against the peace and dignity of the State, and contrary to the statute in such case made and pfovidqd.

SOLICITOR BAR # 77500




STATE OF SOUTH CAROLINA

) IN THE COURT OF GENERAL SESSIONS
COUNTY OF Greenville ) ‘
STATE VS. ; INDICTMENT/CASE#: 2016GS2310729
’ Sandra Lindsey Black ) A/W#: 2016A2320601867
ARA: )  DateofOffense:  _7/11/2016
Race: WHITE Sex: F Age: 31 ) S.C. Code § . 63-05-0070
DOB: USRS  SS#: JSNSeatete )  CDRCode#: 2481 \
Address; NNERENNENER )
City,State.Zip! ,_ o —"
DL# _ SID#: z ) SENTENCE SHEET
*CDL Yes []No [] MV Yes [JNo [J HazmatYes [JNe [] 6 -1lOyer)
In disposition of the said indictment comes now the Defendant who was ~ [JCONVICTEDOE or PLEADS
TO: CHILDREN/LEGAL CUSTODIAN, UNLAWFUL NEGLECT OF CHILD OR HELPL
in violation of § 63-05-0070 . of the S.C. Code of Laws, bearing CDR Code# 2481
[XINON-VIOLENT [JVIOLENT  [JSERIOUS {TJMOST SERIOUS (] Mandatory GPS(CSC . [0 8172545
' w/minor Ist or Lewd Act)
The charge is: AsIndicted, [ JLesser Included Offense, [C]Defendant Waives Presentment to Grand Jyry.
The plea is: [CJwithout Negotiations or Recommendation, | - [] Negotiated Sentence,
ATTEST: 102675 e f
Conits, Ian SC Bar# Defendant YARBOROUGHII, WILLIAM G SC Bar#
Attorney for Defendant
WHEREFORE, the Defendant is ited tg State Department of Corrections, ] County Detention Center,
for a determinate term of a 5 s‘yems or ) under the YouthfptQffender Act not to exceed ___ yesars
and/or to pay a fine of § ; pm eghat upon the service of dayp/months/y evs{}&r payment
of ; plus costs and assessments as applicable®; the balance is suspended with probation for >
montlis/y¥ars and subject to South Carolina Department of Probauon, Parole and Pardon Services standard condmons of probation, ;
:xhich_/;e incorporated by reference,
[ CONCURRENT or D CONSECUTIVE to sentence on:

%l‘ne Defendant is to be given credlt for time served pursuant to S.C, Code §24-13-40 to be calculated and applied by SCDOC. ( M ",
[[J The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Sectign 16-25-20 or 16-25-65 (D estic f /
Violence ) to ship, transport, possess, or recelve a firearm or ammunition, P‘F‘C ? f r. w / ~i
n/n'.

_ SPECIAL CONDITIONS:
[ RESTITUTION:  [Deferred  []Def. Walves Hearing [CJordered - ~EREP™
Toml: § . plus 20% fee: $ days/hours Public Service Employment
‘ : .
Payment Terms: Obtain GED [
[ Setby SCDPPPS _ i Attend Voc. Rehab, or Job Corp.
. May serve W/E begining - .
Recipient: ‘ Substance Abuse Counseling - g/
*Fine: $ ' Random Drug/Alcohol testing
§14-1-206 (Assessments 107.5 %) 3 Fine may be pd. in equal, consecutive weekly/monthly
§14-1-211(AX1) (Conv. Surcharge) $100 § 192 - pmts.of $ __ " beginning
14-1-211(AX2) (DUI Surcharge) $100 ,
gso-s-299s (Dm(Asmsmen:;g s12 : c 8 . pgid to Public Defen urd /ZTE m& é
§56-1-286 (DUT Breath Test) $25 - § . Other, 1"'/ /0 b
Proviso (Public Def/Probation) $500 $ D/L /
§14-1-212 (Law Enforce. Funding) 525 $ 25
. §14-1:213 (Drug Court Surcharge) s1s0 §
© §50-21-114(BUI Breath Test Fee) $50 $
§56-5-2942(J) (Vehicle Assessment) $40/ea  $
3% to County (if paid in instaliments) s

' [0 Appointed PD or appoiited other counse)
m ~  Proviso requires $38Q be paid to Clerk

P " during probatio - lbe \
TOTAL - s J2B75 any other fees.
Presiding Judge
ClerkorCounlDeputy Clerk ‘w h U"nb"”'\ JudgéCﬁde: ’ Eﬂf%r'
Coust Reporter: . Sentence Date:

p l - =N ..
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In The Court of Appeals
HnFhe-Supreme-Court)

Q,()?K'@«L_ ‘-_Q—ro‘u\ CoReenu e Qou/n)n.,{

Court of General Sessions

CEse nuumper, ‘52@‘(,; 65 358 0o V8 1 ;'t"f'

The State, /ja,n C.ONT s Respondent, 1’?‘1‘ E @:‘f _Q; ;; K‘i‘vi {ﬁ?\”}\l

.
v.

i

b, Sardes Bloek Appellant, JAN 25 2019 _ b

, 8C Court of Appeals
NOTICF[ OF A[PE}AL

_ Scerdna v Ok Q@?@&\Lﬂ he{.;, SONACTT 61 i
Ond Semtcace o Py dAase , The DEence (IS Lk
- . . & Tiorn e TS Ogawce [OF )4 5
Spposed. o e VVENGrple Lot o & Gvened i

T

s afoead v quwg#wv C\N:vrf;L Bodope tho- Tudae
padpraches. Lviderse SL-ppresse o, e AraBotsg
Zowld Wave Resudted 70 O Lower :‘SCM“‘—’N.A’/, M= Y. _S
b 00 o tepnpt to oo R e J@c}o Dandasr B -
(ompleted ~the ¢ ondirions \W\ﬂ?b.ﬁcz‘ﬂi' s M()q&. o based
Of e Vagk of Jewoies B4 (e U a-Bor eg .

Other Counse! of Record:

AR
S

o3y

iR

gt

533 . Qliwech S,
@V\,&enu\\a D‘f‘/:-.ud‘f’\'(u()\'
e 336 08k -

%
P

)

2

5

S

T

7y
bt ]

AT o
R ;-.z"‘,.“ E
s RPN S A JANL PN ES i)

¥

S e 4 T SRR AT St RN oA TR A e T T R

oSty U D A IR T AT

PRI AT St 4 L A B
= - s - o




-

Fo XTI S dold
U |

V0 Wnom T4 me«l  Conteen ,

sy Lj/:_ndn.ﬁ L 6\&0L dumy ?\Gagaﬁ"wﬁ

an. pggeal  Sased on vy abmeney

) AL 20 e \(VAQG%_SY\J '/.\Cl_(‘,l’/ oF Seryice S,

EAYAY é’r‘o_.gj-'u_e Mg, \!MMn u-.{‘?j‘\/ wihYeld

Alidente '6&!&78.& \H'ﬁe:_ (,_):Ja qe 4“’79\37' COu. kd—

hQ—VE ?"f—’.lef\'éA o~ G \owew ")Ctv’rnoc-’

pe Yhe  cAse \Sr,.nc digmyssed  JdArdea

hl\rﬂ" A/‘ﬂer c-\ (‘Dm .a\&"ﬁ‘g He  pen d.“«vv\.f

5<-+. -P—m,% by Hhe duc‘&z . D\%o

Congider  Xe  (ppesd BOsed Orn dhe

fadeeme Ay Dy .pr - ?\ca,) call

Sonden ok EoW IR0 $01% ce YLut 3ed A5t

St'nc T L
ooy Bac) _RECEIVED
7 ' JAN 25 2019

Dandey addewss ___SC Court of Appeals
Asip . 0. Sv ‘ |

GRcenste \5(/‘ 29 S~




' Block

T30 £

—

N, 'S¢

Leenviite

RTINS L NN

PO TETES e . L ]il]”'lll"hllml’ll"llilll”iIl”l"l‘l'”)]]ll‘il]"];ﬂli'\-

e e s




EXHIBIT # 3



M

The South Carolina Court of Appeals

JENNY ABBOTT KITCHINGS POST OFFICE BOX 11629
CLERK COLUMBIA, SOUTH CAROLINA 29211
1220 SENATE STREET
V. CLAIRE ALLEN ' COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK

TELEPHONE: (803) 734-1890
FAX: (803) 734-1839
www.sccourts.org

February 07,2019

| _
Mr. William G. Yarborough, ITI, Esquire
522 North Church Street

Greenville SC 29601

Re: - The State v. Sandra L. Black
~ Appellate Case No. 2019-000106

Dear Counsel:

Upon reviewing your client's notice of appeal, the following deficiency or
deficiencies have been noted under the South Carolina Appellate Court Rules
(SCACR), and any deficiency must be corrected within ten (10) days of the date of
this letter, or this appeal will be dismissed:

o A proof of service has not been provided. You must serve and file a proof of
service substantially in the format shown by Form 7 in Appendlx C to part II
of the SCACR.

e You must provide proof that the notice of appeal was filed with the
Greenville County Clerk of Court.

| Very truly yours, B N |
t -

CLERK

cc:  Alan McCrory Wilson, Esquire
John Benjamin Aplin, Esquire
Nicole Marie Simpson, Esquire
Robert Michael Dudek, Esquire
Sandra Black



EXHIBIT # 4



P

THE STATE OF SOUTH CAROLINA
In the Court of Appeals

Appeal from Greenville County Court of General Sessions
The Honorable R. Lawton Mclntosh , II Circuit Court Judge

Appellate Case No. 2019-000106

State of South Carolina.......cccceevecrreeeeerrecnrecnennnn. evereetereten e aaseste st enasae s s s eatsassesasntetes Respondent,

Sandra Lindsey Black,........................; .................................... reeeterereeese et eas e ee Appellant.

CERTIFICATE OF SERVICE

'WILLIAM G. YARBOROUGH III

522 North Church Street
Greenville, South Carolina 29601
(864) 331-1612 '

COUNSEL FOR APPELLANT



CERTIFICATE OF SERVICE
The undersigned hereby certifies that a copy of the Notice of Appeal was served upon the
" Respondent via U.S. mail with sufficient péstage attached and addressed as follows:
Senior Assistant Deputy Attorney General J . Benjamin Aplin |
South Carolina Attorney General’s Office

Post Office Box 11549
Columbia, South Carolina 29211

This | ‘ E%y of /%%9.

Lauren C. Hobbis, #103190
William G. Yarborough IIl, Attorney at Law, LLC
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LAW OFFICE OF WILLIAM G. YARBOROUGH, III

522 N. Church St. Greenville, SC 29601 ¢ Office: (864) 331-1612 *» wgvarborough@email.com

February 13, 2019

The Honorable Jenny Kitchings

* Clerk of Court, S.C. Court of Appeals
P.O.Box 11629

Columbia, South Carolina 29211

Re:  The State of South Carolina v. Sandra Black
Appellate Case No. 2019-000106

Dear Ms. Kitchings,

This letter is to confirm that my office is in receipt of the Court’s letter regarding the deficiency in
. the Notice of Appeal in the above-captioned case. Due to the Notice of Appeal having been filed |
pro se, my office only has a copy of the Notice of Appeal filed with your office, and I also do not
have a proof of service to show it was served upon the Respondent or filed with the Greenville
County Clerk of Court. Today, I served a copy of the Notice of Appeal upon the Respondent.
Enclosed you will find a certificate of service showing that the Respondent was served by U.S.
* mail. I was unable to file a copy of same with the Greenville County Clerk of Court’s Office
because the Clerk’s Office would not accept a copy of the Notice of Appeal that had already been
marked as received in your office.

N

+ Thank you for your time and attention to this matter. Please do not hesitate to contact me should
our office need to provide any additional information.

AN

: Sinc,efely,

¢
William G Yaryborough, #10271

Enclosures

cc: Senior Ass1stant Deputy Attorney General J. Benjamin Aphn

The Honorable Paul B. Wickensimer, Clerk of Court-Greenville County

Robert M. Dudek, Chief Appellate Defender, SCCID o
Ms. Sandra Black TR T




ALAN WILSON
ATTORNEY GENERAL

February 19, 2019

 Law Office of William G. Yarborough, III _
522 N. Church Street , FEB 19,
Greenville, SC 29601 » ' 079

William G. Yarborough, 111; Esquire .. o RECETVED

urt of :
o | Abpgals
‘Re: - The State v. Saridra Lindsey Black B
- Appellate Case No. 2019-000106 -

Dear Mr. Yarborough:

I am énclosing two (2) copies of the Motion to-Dismiss Appeal Due to Lack of Jurisdiction in the
- above-referenced case. ' - ' ‘

Sincerely,

J. Benjamin Aplin
Senior Assistant Deputy Attorney General
S.C. Bar No. 8729

JBA/tb
Enclosures

cc: Honorable Jenny A. Kitchings (original enclosed)

Sandra Black
Victim Advocacy Division

REMBERT C. DENNIS BUILDING o POST OFFICE BOX 11349 o COLUMBIA, SC29211-1549 o TELEPHONE 803-733-3970 o FACSIMILE §03-253-6283



