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|STATE OF SOUTH CAROLINA -~ ) INTHEMAGISTRATE'S COURT

COUNTY OF CHARLESTON . ) THEHONORABLE JUDGE TURNER
ELINORCOHEN e S
)+ ‘Civil Action No. 2010-SC-87-002526 -
Plalntlff RS R - '
, )
v B
T " ) DEFENDANTS’ MOTION TO AMEND
 ATLANTIC LAWN SERVICE INC. ) ANSWER
. ) ‘
Defendant ‘ D

' COMES NOW the Defendant Atlantrc Lawn Serv1ce Inc ! files this Motron to Amend |
"Answer pursuant to Rules 13 and 14 of the South Carohna Rules of Magrstrates Court and'
Artlcle I, Sectlon 14 of the South Carohna Const1tut10n 4.

'1.' | LEGAL STANDARD

~ The South Carolma Rules of Mag1strates Court state that “the [C]ourt shall be lement in ',
the allowance of changes or amendments to complamts answers and counterclarms[ 7 8.CR -
Magls Ct 14. Slmllarly, the South Carohna Rules of C1v1l Procedure prov1de that leave to'
amend shall be “freely” granted and that the rrght of trral by jury . .- shz?ll be preserved
inviolate.” S.C. R. ClV P.15(2)and 38(a). .~ .. ‘. ESm,V COU/Vry

. AMENDMENTS REOUESTED APR 2 9 20]1

B S
Defendant requests leave to make the followmg amendments to 1ts answer:. WA LL CU]/MS CO URT
n - to reques’r aJnry -ﬂal .

(2)  to-delete any partlal admlss1on of 11ab1llty contarned in the 1n1t1al
Answer ) o .
. N . . § . . } - .
(3) . to deny l1ab1llty for the clarms and darnages asserted by Plalntlff
: and - . , :

! As noted at the prior hcarmg this action has been 1mproperly pursued agamst Tnpp Creech in hrs individual capacrty
The proper defendant is Atlantre Lawn Service, Tnc.” .

PPAB 1813294v1



(4) . to-assert. the 'afﬁ:'rmative defenSes of settlement, payment, and
“accord and. sausfacuon o ' :

Th€I€ is no prejudme to- Dlamuff as a 1esu1f of these amendments, ‘which are neeessnated

. by circumstance’s arlsmg aﬁer Defendant ﬁl,ed its -initial résponse pro se-; wh1ch c1rcumstances '

are well known to Plaintiff. These amendmeﬁts are made in good faith, without undie delay,

and Wlthout any intention of delaymo these ploceedmos in any way

- IIL CONCLUSION
_ For the reasons set forth above the Court should allow Defendant to amend its Answer as

"8 eon31stent with the 1nte1ests of Justlee and the apphcable rules of procedure

}‘i%e @\@Wq

- EllisR. Lesemann
- Email: elhslesemann@parkerpoe com '
- “PARKER POE ADAMS & BERNSTEIN LLP
- 200 Meeting Street, Suite 301 .
- Charleston, SC 29401
> Phone: '843-727-2650
,‘Fax 843 727-2680

Charleston, South Carolina o 1 'AA;_TTOR_NEY FOR DEFENDANT

April 27, 2011
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CERTIFICATE OF SERVICE

1 hereby cert1fy that on th1s 27th day of . Apr11 2011 I did serve the foregomg
DEFENDANT’S MOTION TO AMEND ANSWER upon the opposmg party by U. S. Mail,
postage prepald at the followmg address:

Elinor Cohen

" 1658 Omni Boulevard
Mount_Pleasant SC 29466 -

%O-M

- PARKER POE ADAMS & BERNSTEIN, LLP
) ZQO Meeting Street, Suite 301
Charleston, SC 29401
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- STATE OF SOUTH CAROLINA - IN THE COURT OF COMMON PLEAS

)
. : ) . ,
'COUNTY OF CHARLESTON ) NINTH JUDICIAL-CIRCUIT
ELINOR COHEN, ) ' L
) Civil Action No. 20U - CP-(O-33107
Plamtrff/Respondent ) ' ‘ L '
o ) _
Vvs. L) .
- : ) NOTICE OF CIVIL . APPEALS
TRIPP CREECH d/b/a ATLANTIC LAWN ) . T & = T
SERVICE, INC. ) VT = e
Defendant/Appellant., ) ,O“% - m
- : ) : ‘\ ap = 3
' : c:'—,S o

The Defendant Atlantrc Lawn Servrce Inc 1mproperly 1dent1ﬁed in the eaptron‘ag T@
j Creech d/b/a Atlantic Lawn Servrce Inc hereby glves notice of appeal from Judgments of the
- Magistrate’s Court 1n Case No 2010- SC 87-002526 to the C1rcu1t Court for Charleston County,
: South ‘Carolina. Thrs Notrce of. Appeal is made subsequent to notrce of Judgments recerved on- .

April 13, 2011 and May 9, 2011 The appellant s exceptlons include:

,1. The demal of Defendant s Motron for New Trial on the issue on lrabrhty due to
. the fact that Defendant demonstrated its own mrstake madvertence surprise, excusable.neglect
and also showed mlsconduct and mlsrepresentatlons on the part of Plaintiff, wh1ch showings -
: Justlﬁed a new trial on liability. Spemﬁcally, Defendant and Plaintiff reached a settlement after ‘
the action was 'ﬁled 'Plamtlff promrsed to dismiss her lawsuit, but did not do so. Instead after
1nduc1ng Defendant to perform a settlement and therefore ot ‘appear before the Maglstrate,
Plaintiff unilaterally appeared before the Maglstrate nonetheless and 1mproperly obtained a
judgment agalnst Defendant in absentza. |

2. Under the eircumstanee's',' »D_e'fgndant requesteda neyv.trial on the basis of liability

and damages. * The Magistrate refused to grant a'newlt_ri'al-on liability. Although the Magistrate - =~

PPAB 1822748v1
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; granted a new trial on'dmaées and _wl_thdrew the’prior award of ;damages that was irnproperly
obtained by f’laintiff, the Magistrate never 'inforrned Defendant of the specific cause of action
upon which the Court’s .ﬁnding of .liabllity ;was based. During -the damages ‘proceeding,
Defendant requested -such clariﬁeation frorn the Magistrate but d1d notjreeeive it. As a result,
'Defendant was deprived of due 'process du‘ring‘ the new trial .on damages, as it is prejudicial for -

. Defendant to 'be forced ‘to undergo a damages 'proceeding‘ w'ithout ‘beingable to .ascertain the
applicable measure of damages or defenses thereto. ) R S

3. Defendant also appeals the Magrstrate S demal of its Motlon to Amend Wthh
,requested a jury trral and sought to make necessary changes to Defendant 'S Answer relatmg to
circumstances that arose after Defendant ﬁled its 1n1t1al response The Magrstrate should have

~ granted a jury trral, as Plaintiff would not have suffered any prejudrce and, ‘furthermore, had
unclean hands relating to her prior conduet in the pro'ceeding.: The denial of a Jury trial is
1rnrned1ately appealable under ‘South Carolina lavt' | | |
| 4, Addmonally, Defendant appeals the Magtstrate 'S demal of Defendant s Motron
for Continuance. Defendant showed good cause as to why a continuance should be granted as -
ttyo of Defendant’s"three,witnesses tvere not available on the date selected by the Court for‘the‘
damages proceeding. As a result of the refusal of thekcontinuance, Defendant suffered a further

~ denial of due process. |

5. Finally, Defendant 'asks that theeaption in this case be formally arnended so that
the proper deféndant, Atlantic Lawn Servrce Inc., is the sole defendant The individual
defendant Trrpp Creech is 1mproperly mcluded in the captron as there is no concewable basis
for individual liability in this actlon | ‘

WHEREFORE havmg shown the grounds of this appeal, Defendant requests that the .
Courtremand' this case to the Maglstrate for a new tnal absolute between the proper- parties to be

S 2
PPAB 1822748v1 ° L
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tried before a jury consistent with Article I, Sedtion 14 of the Soﬁth Ccrolina-Constitution and

| the Slouth Carolina Magistrate”s Court Rules. .

| ;;Q_ , o

_ Ellis R. Lesemann ,
. Email: ellislesemann(@parkerpoe.com-.
PARKER POE ADAMS & BERNSTEIN LLP
200 Meeting Street, Suite 301 o '
*. Charleston, SC 29401
Phone: 843-727-2650.
Fax: 843-727-2680

Charleston, South Carolina - ATTORNEY FOR DEFENDANT

May 10,2011

PPAB 1822748v]
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IN THE SMALL CLAIMS-COURT

STATE OF SOUTH CAROLINA

H )
COUNTY OF CHARLESTON ) CASE NO:2010-SC-87-002526 .
o ) COMMON PLEAS: -
ELINOR COHEN ) AON-CP10 -33UT
/o i
. ‘ N -
Plaintiff Respondent - “ ) ‘RETURN 3
- -versus- ) QC - T3
ATLANTIC LAWN SERVICE, INC ) Ze (g
N ) ¥ oz o
Defendant - Appellant I ’:}—3', = @
. ) ) %c% =
| %2 2
[e24

THIS MATTER is an appeal from the Charleston County Small Claims Court, North Charleston -

Division.

Q\[\\ The P]a‘intiff Elinox; Cohén filed a suit on Nove_mber 29,2010 seeking recovery for breach of
contract for an agreement to replai;e aﬁd instali lawn sbd, and .ne'gligence in damage to personal ,pfoperty
during that installation. Tht_: Defendant, Atlar_ltic_:'llé.wnA Service, Inc. (Atlantic Lawn), filed a tirﬁély
answer admininé respénsibili_ty but not for thé total amount claimed by the Plaintiff. The court ruled in
favor of the Plaintiff at a hearing when the 'Defgndant did not make an appeﬁrance and issued a transcript
of judgment on March 21, 2011. Atlantic Lawn filed é Motion for New Trial on Mérch 25,2011
claiming there was aﬁ agreement by the Plaintiff to fel;:ase the Defeﬁdant of all liability prior to the court

date. The court granted the New Trial motion only on damages allowing both sides to present evidence as

to damages:

Atlantic Lawn subsequently filed a Motion To Amend Answer on April 27, 2011 requesting: (1) a_‘
© jury trial; (2) to deiete-any partial admission of liability contained in the initial answer; (3) to deny

liability for the claims and damages asserted by the plaintiff; and (4) to assert the affirmative defenses of
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was filed in the Court of Common Pleas onrand‘se’rved_on the trial court on May 10,.2011.

settlement, payment, and accord and satisfaction. ‘The day of the damages hearing, the Defendant

requested a continuance due to the unavailability'of a witness. The court denied the request due to the
amount of time the Defendant had to eoordinate with witnesses to assure their.availability and request a
continuance prior-to the eve of trial. The damages heafing proceeded on May 9,2011. Atlantic Lawn

filed this appeal before the court ruled which divested the trial court of further jurisdiction. This appeal

FACTUAL BACKGROUND

May 1,2008 Cohen entered a wrrtten contractual agreement with Atlantic Lawn to deliver and

install 9 pallets of St. Augustme grass and 15 yards of topsoil, as well as to treat the exrstmg grass for

\

weeds. The contract guaranteed the sod by Atlantic Lawn for 1 year from date of mstallahon provrded it
receives adequate Water, herbicides, pesticidés, etc. -

The work was performed May 6 and 7, 2008. The installed sod developed problems within the

first several months. Atlantic Lawn made attempts to remedy the situation using a chemical program and

having the yard treated fora cinch bug infestation neither of which remedied the issue.

The Plaintiff requested judgment for the full contract amount with Atlantic Lawn mcludmg the

.topsml .the insect treatment, and damages to the Plamtlff’ s outdoor lighting system. The Defendant failed

to appear for trial statmg he belleved the Plamtrf’f had oral]y relreved hrm of all liability if he- remedied the

problems. The Plaintiff demed reachmg such an _agreement. The exceptions are addressed herein:

EXCEPTION ONE The court reviewed Maglstrates Court Rule 19 and found a new trial may be

-granted to all or any partles on all or part of the issues for which new trials prevnously have been granted

in the courts of this state. The Defendant admitted hablhty in his answer and only disputed the alleged

damages. Therefore, the Motion for a New Trial was granted only on the issue of damages.

000008




EXCEPTION»TWO ~The Appellant’sexception states that the Magistrate was prejudicia'l by never

informing the Defendant of the. specxf ic cause of actlon resulting in the Defendant’ s mab1]1ty to ascertain
apphcable damages or defenses. The Pldintiff was pro se and their clalm was construed as neglxgence and
‘breach of contract. The Defendant answered and did:not raise the issue ln‘.the answer or atthe original

‘trial.

EXCEPTION THREE — lThe'coulrt revieWed’Magistrates Court Rule 13(c) stating that,‘req.ue.sts fora
jury trial nlust be in writing at least ﬁ\;e (5) working days'prior to the original date set for tdal. The
original date set for trial was February:9, 2011; therer'ore, the Defendant’s requeat for a jury trial on April
27,2011 was not granted. Additionally, the'mot_ion‘w.aa denied to amend the answer because it wobuld
- ave been prejudicial to-the Plaintiff to do so aﬁer judgment for the Plaintiff wae already issned.
W ST
~ EXCEPTION FOUR — The court denied the Motion for Continuance becanse the Defendant had ample
' time to nroduce the witnesses and the requeat Waa.made the moming of the hearing, Whether to '

grant/deny a continuance rests with the sound discretion of the trial judge.

EXCEPTION FIVE — The caption was eorrect which is reflected in the judgment entered by this court.

Resbectfully- Submitted,

James A. Turner, Magistrate

000009




" 843.202-6650
- Fax: 843.202-6652

g 5UTH CARGLINA ‘Lonaie mmmpubhc Services -
Judge Jaines Tumer . ‘ msnndge\acwbuve
. ‘Magistrate . o T, » } ‘ Post Office Box 70235
© July’1,2011 ' e North Charleston, SC 29415-0235

Elinor Cohen ,
1658 Ormni Blvd.
Mt. Pleasant, SC 29466

Ellis R. Lesemann, Esquire
. 200 Meeting Street, Ste. 301
~ Charleston, SC 29401

" RE: .ELINOR COHEN vS. TRIPP CREECH d/b/a ATLANTIC LAWN SERVICE INC
CASE NO: 2010—SC-87-2526 '

- Notice to all Parties:
' Please ﬁnd enclosed your copy of the Maglstrates Return filed by the Honorable James
Turner in regards to an Appeal filed by the Defendant on the case referenced above on May 10,

2011 with the North Area. Small Clalms Coun

IfI can be of any further assmtance feel free to contact this office.

" Sincerely,

Val B. Alston
Summary Court Specialist '

~Enclosurer Copy of Returm -
cc: File
| Daniel Bradley, Es»qu‘ire. V

Post Office Box 2061
Mt. Pleasant, SC 29465

www.charlestoncountyorg

’
{ .




“STATE OF SOUTH .CAROLINA' .

" ELINOR COHEN .

COUNTY OF CHARLESTON

- Plaintiff/Respondent, .
VS,

"TRIPP ‘CREECH d/b/a ATLANTIC LAWN
SERVICE, INC. '

Defendant/Appellant.t
(Please Prmt) ’
‘Submitted By: Ellis R. Lesemann .
- Address: ‘Parker Poe Adams.& Bernstem LLP

200 Meeting St., Ste. 301 "~
Charleston, SC 29401

. - “. 2 . -

e

IN THE COURT OF COMMON-PLEAS

CIVIL ACTION COVERSHEET

SC Bar #:

Fax #:
-Other:

" E-mail:

NOTE: The cover sheet and information contained herein neither r .,'b

. V ) *If Action Ls JudgmenVSetllemem do not complete

[:| JURY TRIAL demanded-in complaint,

" Telephone #:

15315

-CP-_

(843) 727-2662

}(843‘)' 727-2680

éllislesemann@parkerpoe.com
nor supplements the filing and service of pleadings or other papers

as required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. .It must be filled out completely,
signed, and dated A copy of this coversheet must be served on the defendant(s) along with the Summons-and Complaint.

DOCKETING INFORMATION (Check all that apply) .

XI NON-JURY TRIAL denﬁanded in complaint.

This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.

This case is exempt from ADR. (Proof of ADR/Exemption Attached) -
' -NATURE OF ACTION (Check One Box Belowz

) Contracts e Torts - Professional Malpractlce

Torts — Personal Injury
O - -Constructions (100) D - Dental Malpractice (200)- - g ‘,AssaultlSIénder/LIbel (300)
[0  Debt Collection (110) "I Legal Malpractice (210) -0 Conversion (310) :
[0 Employment (i20) ‘[ Medical Malpractice (220) (m| Motor Vehicle Accident (320) -
{0  General (130) . ’ "Previous Notice of Intent Case # [3  Premises Liability (330) -
- [Q Breachof Contract (140) 20 =CP-_ " "0 Products Liabilty (340)
' ' Other (199) " 'O Notice /Fite Mcd Mal (230) {3 Personal Injury (350)
. O  Other (299) O  Wrongful Death (360)
. O other(39)
_ Inmate Petitions I 'Judgments/Settlemenls; o bAdmlmstrallve LQw/Rellcf
0 PCR(500) [ Death Settlement (700) - Im} Remstate Driver's License (800)
[0  Mandamus (520) .3 Foreign Judgment (710) -~ 3 . Judicial Review (810)
3 HabeasCorpus (530) [ ~Magisirate's Judgment (720)° . [ Relief (820)
[J Other (599) O Minor Settlement (730) [J: Permanent Injunction (830)
. [0 Transcript Judgment (740). . O ' Forferture-Petition (840)
[0 Lis Pendens (750) ‘0. Forfeiture-Consent Order (850) -
[0 - Transfer of Structured- Other (899)
e _Settlement Payment Rights . SN
" . Application (760) ’
. 1 Other )
SpcclallComplexlOther ) :
o Environmental (600) )} “Pharmaceuucals (630) L
[J Automaobile Arb. (610) 3 Unfair Trade Practices (640)
O Medical (620) [J Out-of State Depositions (650)
' S . ’ D . Motion to Quash Subpoena in -
[0 Other(699) - Out-of-County Action (660) .
‘ O edator (510)
Subm|ttmg Party Slgnaturep @l\ %W’ Date:

_DDDDDDDDDED;‘

0l
] This case is subject to MEDIATION. pursuant to the Court Annexed Alternative Dlspute Resolution Rules.

DDDDDDDD~

{

" Real Property -
Claim & Delivery (400)
Condemnation (410) -
Foreclosure (420)-
Mechanic’s Lien.(430) .
Partition (440) ’
Possession (450) . .
Building Code Violation (460)
Other (499) ;

Appesls

Arbitration (900)
Magistrate-Civil (910)
Magistrate-Criminal (920)
Municipal (930)°

Probate Court (940): .

_SCDOT (950)

Worker’s Comp (960) -

. Zoning-Board.(970)  — — o L.
‘Piblic Service Commission (990) |
~ Employment Secunty Comm (99])

Other (999)

M&' t 6 2ot

Note: Frivolous c1v1l proceedmgs may ‘be subject to sanctlons pursitant to SCRCP Rule I1, and the South Carolina anolous ClVl]

- Proceedings Sanctions Act, S. C Code Ann.’ §15-36-10 et. seq.
SCCA / 234 (01/2010)
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"IN THE COURT OF COMMON PLEAS

. K . i - ) ! ‘ -
STATE OF SOUTH CAROLINA )
. . | t .'> 7 . B ) ‘ . . ) ) ‘ ‘
CQUNTYOF CHARLESTON - - ) NINTH JUDICIAL CIRCUIT
. 'ELINOR COHEN, oy -
' o e ) Civil Action No.
*  Plaintiff/Respondent, )
Vs. ) . I o
’ Sy NOTICE OF CIVIL APPEAL
TRIPP CREECH d/b/a ATLANTIC LAWN ) v Lo
‘SERVICE INC B)
, S ﬂ )
' Defendant/Appellant. , )
l ‘ o ) 4

The Defendant.Atlantic Lawn Service, Inc., improperly identiﬁed in the Tcaption_as Tripp
" Creech d/b/a Atlantic ’Lawn Serviee Inc.; hereby gives notice of .appeal from judgments of the

‘ 'Maglstrate s Court in Case No. 2010- SC 87 002526 to the CII‘CUI'[ Court- for Charleston County,

South Carohna Tlus Notxce of Appeal is made subsequent to notlce of Judgments recelved on’ - !

Aprll 13, 2011 and May 9, 2011 The appellant S exceptlons mclude
1. . The demal of Defendant s Motlon for New Tnal on the issue on hablllty due to
 the fact that'Defendant demonstrated its-own mistake, in’adve'rtence <surprise excusable neglect |
and also showed m1sconduct and mtsrepresentatlons .on-the part of Plaintiff, which showmgs
_]ust1fied a new trial -on hhablhty Spec1ﬁcally, Defendant and Plalntlff reached a settlement after'
the actlon was ﬁled Plamnff promlsed to dlSH’llSS her lawsult but did not do so. Instead after

inducing Defendant to perform a settlement and therefore not appear before the Maglstrate .'

~ Plaintiff umlaterally appeared before the Maglstrate nonetheless and unproperly obtained a

_ Judgment agamst Defendant in absentza

N Under the c1rcumstances Defenda.nt requested a new trial on the basis of habllxty _' o

and damages. The Maglstrate teﬁlsed to grant a new trial on 11ab111ty. Although the Maglstrate -

PPAB 1822748v1
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——- B granted a ﬁeW'tdal on damages and withdrewthe 'priot-.éWard of damages that was imi)ropefly
obtamed by Plamtlff the Maglstrate never mformed Defendant of the spec1ﬁc cause of action
———F o " upon whlch the Court s finding of 11ab111ty ‘was - based. Dunng the damages ‘proceeding,
Defendant requeeted such clarification from the Mgglstrate but did not receive it. As a result,
. - o Defendant was deprived of :due _pre_cese dtx;ing’the new trial on démages, as it iS"prejudiciai for
vDefendant to be forced 'to \lundergo‘ a daxnages pr}oceeding without being able -to ascel.'tain»'the.
" applicable measure of datnages or defehses‘t_hereto. . ' T
3. Defendant also appeals the Magistrate’s den'ial of its Motion to Amend, which
_;requested ajufy trial a_nd.sodght to make necessary changes to Defendant’s Artswer relatiné to
" circumstances tltat arose _aftér Defendant filed its initial responsev. The Magisttate should have
granted a jury :ttial, as Plaintiff vt'ould not‘hatje' suffered any prejudiee and, futthermore, .had
unclean hands relating t0‘ her prior .'conduct in the proceeding.' The denial -of a jury trial 'is.:
immediately appealable under South Carolina law. | '
4. . Additiortally, Defendant appeals t}te Magistrate’s denial of Defendant’s Motion
- for Contintlance Defendant showed good cause as to why a continuance should be granted as
two of Defendant’s three witnesses were not avallable on the date selected by the Court for the
damages-proceedmg. As.a result of the reﬁ.xsal»of-the contmuanee, Defendant suffered a further
denial of due i)roeess. o | |

- 5. "Finally, Defendant asks that the caption in this case be formally amended so that ‘

+me—properdefendmhA1lantlc—Lawn—Serwc'e_Inc is~the sole aetendant The individual
defendant, Tripp Creech, is improperly included in the caption as there is no conceivable: basis
for individual liability inthis _action. A

WHEREFORE, having shown the ._grounds of this appeal, Defendant. requests that the

-Court remand this: case to the Magistrate for a new trial absolute between the proper parties'to be

PPAB 1822748v1
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b tried before a jury consistent with Article I, Section ‘14 of the South Czrolina Constitution and

the South Carohna Maglstrate s Court Ru]es

Ellis R.. Lesemann ,
Email: ellislesemann@parkerpoe.com

- PARKER POE ADAMS & BERNSTEIN' LLP
200 Meeting Street, Suite 301 :
Charleston, SC 29401
Phone: 843-727-2650-
Fax: 843- 727 2680

Charleston, South Carolina ~~ ATTORNEY FOR DEFENDANT -

May 10, 2011

| 3
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CERTIFICATE OF SERVICE

| hercb'y ceftify that én this 10" day of 'May 2011, I did serve the foregoing

DEFENDANT’S NOTICE OF APPEAL upon the opposing party by U.S. Mail, postage

‘prepaid at the following address:

", PPAB 1822748v1

Damel Bradley, Esq. . .
Damel M. Bradley Law Firm
_ - P.O. Box 2061 _
Mount Pleasant SC 29465

Attorney for Plaintff Elinor Cohen

Y

PARKER POE ADAMS & BERNSTEIN, LLP
200 Meeting Street, Suite 301
: Charleston, SC 29401 ‘

000015



: FOR MAN]DATED ADR COUNTIES ONLY
Allendale Anderson, Beaufort, Colleton, Florence, Greenville, Hampton, Horry,
Jasper, Lexington, Plckens (Farmly Court Only), chhland Umon and York ‘

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
; DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT ’ , .

You are requlred to take the followmg actron(s)

lv. The parties shall select a neutral and- ﬁle a “Proof of ADR” form on or by the 210'h day of the filing of'this
- action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
prrmary and secondary mediator from the current roster on a rotating basis from' among ‘those mediators
agreeing to accept cases. m the county in whrch the action has been filed.

2. 'The initial ADR conference must be held within 300 days after the filing of the action. '

: 3, Pre-suit'-medical malpractice mediations required by S.C. Code § 15 79-125 shall be held not later than 120
days after-all defendants are 'served with the “Notice of Intent to File Suit” or as the court drrects (Medical
ma]practrce medratron is mandatory statewide.) :

4. Cases are exempt from ADR only upon the following groundS' :

a. Special proceeding, or actrons seekmg extraordinary relief such as mandamus habeas corpus or
-prohibition; . . ) - )

‘b. Requests for temporary relief,
c. 'Appeals;
d. Post Conviction relief matters;
e Contempt of Court proceedings:; i
A Forfeiture proceedings brought by .goyemmental entities;
g. .Mortgage foreclosures and -

h. Cases that have been prevrously subjected to an ADR conference unless otherwrse required by -
Rule 3 or by statute.

5. In cases not subjectto ADR the Chlef Judge for Admrmstratlve Purposes upon the motion of the court or '
of any party, may order.a case to medlatron

6. Motion of a party to be exempt from payment of neutral fees due to mdrgency should be filed with the
Court wrthm ten (10) days after the ADR conference has-been concluded '

Please Note: You must comply wrth the Supreme Court Rules regardmg ADR.
Farlure to do so may affect your case or'may result in sanctions.

SCCA /234 (01/2010) ‘ - S Page 2 of 2
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 STATEOFSOUTHCAROLINA ). 'SC872010002526 = '
. ‘ - 3 _ CIVIL CASE NUMBER
COUNTY OF CHARLESTON - ) - INTHE MAGISTRATE’S COURT
) "TRANSCRIPT OF JUDGMENT
_ ‘ FIND FOR' PLAINTIFF .
| Names of Parties ‘g@mst Whom Juchnt is Granted | o Attorneys. .
Atlantic Lawn Serv1ce' Inc
4827 Seewee Road -
Awendaw, SC 29429-0000 _
Names of Parties To Whom Judgment is Granted . [ Attorneys
-| Elinor Cohen '
1658 Omni Blvd
Mt. Pleasant sC 29466 0000
i)_AMAGES ANDCOSTS ~ ©~ -~
AmountbofJudgment: — ‘. - ' . ' ' $7;137.97
Costs: S . _ — : -
' Court Costs / FilingFees -~ .~ .- |. -~ . . = $ 80.00
Attormey Fees =~ L s ~.$0.00
— T N $0.00 | .
:| Total Amount of Judgment - - $7,217.97
Date of Judgment: | / ) 3 o

I James A Turner, Magistrate in and {for. the Colinty o
the foregoing is a correct transcript of* ¢

g%a:rbleston, do hereby certify that .
3Ny this Court. . [ ‘

To#esA Tumer
Charleston County Magistrate

March 21, 2011 -

MV4?
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05/09/2011 0922 FAX‘ 8437272682 ‘PARKEB‘PDE CHAS

s 4 ParkerPo o
- e T e

- Boo2/002

‘Telephone: 845;727 266.2' . I o R o ' Columbla, SC
— ' Direct Fax: 843.7272880° S ’ R Myttie Beach, SC
B elisiesemann@parkerpoe.car o S : :Netzh.b NC e
partanburg, .
© May 09, 2011 -
VIA FACSIMILE - SR
‘ - FILED IN CHARLESTON COUNTY

The Honorable James & Tumer . S
Magistrate's Cout - = .~ = o ,
. P.O. Box 70235 S Moo
N. Charleston, SC 29¢16-0235 - T s :

Re: Elinor Coﬁen v. Atlantic Lawn s‘e‘rvices,WcL.L CLAINS COURF. '
Case No. 2010-SC-87-002526 =~ - - - o

Dear Judge Turner:

1 wanted to info'm-the C'oAurt‘ |h' advaricédf the currently scheduled trial on damages that,
in addition to Defendart's pending request for a jury trial, it is also necessary for Defendant to

request-a continuancg “jue to the unavailability of a witness.

-As the Court may recall, Defendant had two key witnesses in- Court during the hearing
on Defendant’s Motior for New Trial. - One of those witnesses ‘is Ben Sumrell, owner of
" Sodbusters. Mr. Sumtell's company soid the ‘sod in questian, both the original installation in .
2008 and the installaticn in 2011 as part of the settlement that was reached. His testimony is
fundamental to the defense.and the full understanding of the underlying facts. However, due to
a family iliness involvirg his parents, Mr, Sumrell is currently out-of-state and unavailable to
‘appear today. o I ' : '

Therefore, purs 1ant to Rule 14 of the Magistrate Court Rules, Defendant respectfiilly
requests a continuance to allow the presence of key witnesses. We will re-new this request at
1:00 p:m. today, but again wanted to provids prior notice of the need for a continuance.

, S With best regarcs, | am ) N : g ‘ . ,
‘ . _ . .- . Sincerely, - - o _ ‘
o  ElisR.lesemann SR
ER_L:cN

. cc:  Ms. Efinor Cohen (by mail) -
Atlantic Lawn Service, Inc. (by mail)

PPAB 1822247v1

' Pa;ker Hoe Adams.&.Bemsteiri1p  Attorneys and Counselars 3t Law 200 Mcetlhg Street ‘Suite 301 - Charteston, SC 29407
. 840.727.2450 1843.727 2680 . www.par ket pue.com .

090019



"05/09/2011 09.21 FAX 8437272682 _ PARKER POE CHAS _ o . @ooiso02

P

| wParker.Poe- :

N

: Chérleston, SC

| Meefing Street (26401) _ ,
© Suie3or . - : - o ’ Chariotte, NG
‘Post Office-Box 160 o a ' - Columbia, SC
~ Charleston, $C.29402-0160 ’ : - Myrtle Beach, SC
‘ | Telepéhgge 7:2342%;37:2650 A - : ‘Raleigh, NC .
r Fanc: . - : ' . .
- - o www . parkerpoe.com o » B o e . F"-ED I (SMR@WQNGOUNTY
o L o ' Facsimile Transmission Cover Sheet MAY 09 2011
; = o SMALL CLAIMS COURT
) Category of Fax: A : . i -
_ D ‘Confidential [ Sszcret

_In case of difficulty:in transmission of Facsimlle, please call: .843,727.,2650

To‘:4 _ . Company: ' - Fax No. Recipient's Phone No.
;f?;ur::‘,”af"? JAITeS  Magistrate's Court  (843) 202-6652 (643) 2026650
From: ~ EllisR. Lesemann . . Date  Mays,2011

Client-Matter: PA001/90008 , . -
Re: Elinor Cohem v. Atlantic Lawn Service, Inc.; Case No.: 2010-5C-B7-002526
Comments:  Please see sttached.

Total number of pages includihg bover: 2 ] Transmitted by
L , Tire:

* *Notice* *

The information contained in this facsimile is privileged and/or confidential and is intended only for the use of the person to
whom it is addrassed, 1f the reader of this message is not the intended recipient {or such recipient's employee or agent), you .
are hereby notified not to read, digwibute or.copy the materials attached hereto without the prior written congent of the sender.
If you have received this facsimile + error; please nofify the sander by collec! telephene call and return the original facsimile to
'us at the above address by U.S. p.istal serviee and we will reimburse you for the required postage. . -
‘Thank you. : : : o .

PPAB 1822282v1
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. Baron's Landscape & Desngn LLC o
1473 Kinloch Lane ' '
. Mount Pleasant, SC 29464

Bill To
£ Cohen
Omni Bivd

Date. 2/8/2011

" invoice # 177

Shlip 'T‘o

Mt Pleasant, SC 29464

P.Q. #
. Terms

Item
Turf

~ Construction -

Guarantee

‘Ship Date - 2/8/2011 -
Due'Date 21812011

Baron's Landscape & Design, LLC-

Other
‘ Descnptlon o " qty - Price  Amount.
Remove any remamlng grass, roots or weeds from front : 5,800.00 5300.00
yard. Regrade & add amendments to front yard. Sod ' o o
front yard with Empire Zoysia. : L
Run new wire for lighting in front yard Replace 1 light L 450.00 450.00°
set. . _ ’ ' ’
Turf guaranteed for a perlod of 1 yéar from date of ; 000 0.00
- install. Not including acts of nature or failure to fertuhze ' e
water & maintain material properly ’
" Subtotal- $6,250.00
~Sales Tax (0.0%) -+ $0.00
Total s £ $6,250.00
alexbdavis@gmail.com : ‘ co ‘ 843.696.4354 PaymentS/Credits - $0.00 "
. . ‘ o '$6,250.00-

" Balance Due

°000021



'zPafkerPoe‘

Ellis R. Lesemann
Partner ]
Telephone: 843.727.2662 |,
Direct Fax: '843.727.2680
ellislesemann@parkerpoe.com

May 10, 2011

VIA HAND DELIVERY

The Honorab!e Julle J Armstrong
Charleston County Clerk of Court
100 Broad Street

Charleston, SC 29401

_ Re: Elinor Cohen vs Tripp Creech dlb/a Atlantlc Lawn. Servnce, Inc.
Charleston County“Maglstrate s Case No 2010-SC-87-002526

Dear Ms. Armstrong

Chailesfon. sc
Charlotte:’NC

‘Columbia, SC
‘Myrtle Beach, SC
- Raleigh,'NC
) jSpananburg, SC

Please find.enclosed the original and one copy of a Civil Cover Sheet "and Notice of Civil
Appeal for the above-referenced matter. Also enclosedisa check in the amount of $150.00 for

filing fees.

Please f Ie the orlglnal and return to me a-file- stamped copy via courier.
letter, | am serving opposing counsel wath same. .

With best regards, 1 am:
Slncerely, :
L ' - o ) Eliis R. Lesemann '

ERL:clv
Enclosures

cc:  The Honorablé James A. Turner (via U.S. 'mail)‘

Daniel M- Bradley Esq—(wa U S—mall)

By copy of this

PPAB 1822954v1

Parker Poe Adams & Bernstem LP Attorneys and Counselors at Law 200 Meeting Streét  Suite 301 - Charleston, SC 29401

't 843.727 2650 f 843. 727 2680 wwwparkerpoe com
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‘ CERTIFICATE OF SERVICE

. I hereby certlfy that on thls 27th day of Aprll 2011, 1 d1d serve the foregomg " _
DEFENDANT’S MOTION TO AMEND ANSWER upon the opposmg party by U.S. Mall
postage prepaxd at the followmg address o

‘Eiih(-‘ir'_Cohein |

o _1658 Omni Boulevard
 Mount Pleasant, SC 29466

% %W

. PARKER POE ADAMS & BERNSTEIN LLP '
© - . 200 Meeting Street, Suite 301
- *Charleston, SC 29401

" PPAB 1813294V TR

‘00002§;;'



L, e
s

R STATE OF SOUTHCAROLINA |
COUNTY OF Chmks%ﬂ
Cokeﬁ 1 l= " Aol |

(;'5% ann- Blw) P

: TREET
7 IYH,_;NMSM" 5C aquu

CITY, STA;IEZIP -

Vs, I
dic Lawn SPNM"M/

TELEPHONE .

UQ?J Segwec 00

E@eMaw/ SLd Y39

- CITY, STATBZIP

TELEPHONE
On ‘)aa‘mbm

o -service. - MyAnswer,wh:chmhembyﬁledthhtheﬁho:

CHECK ONE:

ADDRESS-‘ :

)

| IwasservedthhaComplmnt

Hﬂ Ew\

cﬂhJCJOiﬁé

CIVIL CASE NUMBER

IN. THE MAGISTRATE’S COURT

~ DEFENDANT(S)

)
)
)
)
)
)
)
)
)
)
)
)
3
STRBETADDRESS‘)
)
).
)

FILED IN GHARLESTON COUNTY
- 1JAN 05 2011
| SMALL-CLAI'MS COURT

etoanswerthhmthxttydaysﬁ'omthedateof
MagxshateComt,masfollows - :

A1l -eontm]the' jurisdiction of the eourtbased on the fouowing;i(use additionsl pages if necessary)

B. [] Iadmxteverythmgmtheeomplmntanddonotwantatml. ‘

-

myladmxtthatlamresponsible, bmnotfor:hz\tgglamountclmmedbythelenn&Is) beeause: (use

onal pages if nececsaxy) DlFa.jQ <ee

D. [] IdenythatI am mbonsible at all Be(:_adse: .(use-additionél pages if pec&sary)‘

oumust ﬁle is d

entw1th the

urt thhm da

" THE DEFENDANT STAWS THAT THE mFORM'ATION CONTAINI‘I) IN THE ANSWER IS mm?@

CORRECT TO THE BEST OF HIS. KNOWLEDGE.

/4/ { ¢ A""’A&/wce /Uc ﬂfdfﬁ

mw.ﬁwéaéma

KEEP

. SCCA/703 (AsiEidéd 08/2009)

: S:’gnatum ofDefendant (orhis nttome'y)
ACOPYOF THIS ANSWERANDBRINGITTOCO

T
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Atlantlc Lawn Serwce Inc
4827 Seewee Road

Awendaw, SC 29 429 o FlLED IN CHARLESTON COUNTY

- (843) 884-8858 S NANO5 201
To Whom ItMay Concern: o v D SMALLCLAIMSCOURT

In response to court documents that I recelved First of all, Atlantic Lawn Servnce, Inc.

isa corporation. Itis not Atlantic Lawn Service d/b/a Tripp Creech. I am the president

of Atlantic Lawn Service Inc. and have been since it was incorporated back in 2005. In -

- the signed contract with ' Ms. Elinor Cohen, it clearly states that the contract is between

her and Atlantic Lawn Service Inc. Ms. Elinor Cohen should be filing a complamt ,

against Atlantic Lawn Service Inc., not me personally.

Atlantic Lawn Service Inc. was contracted with Ms. Elinor Cohen to spray the exnstmg ,

lawn ($27.00), install 15 yards of topsoil ($600.00) and 9 pallets of sod (3,780.00), in her

- front yard. As stated in our contract, Atlantic Lawn Service Inc. guarantees all sod for 1

~ year from the date of installation provided it receives adequate water, herbicides, -

- pesticides, etc. Because I maintained her lawn but not her chemicals, I saw the new turf
continually getting worse. 1 suggested that the chemical guy I use spray the lawn because
the company that Ms. Cohen was using was not fixing the problem with the lawn. Mr.
‘Stuart Lane with Bugman Pest Control sprayed her lawn to try and revive it. He stated to
both myself and Ms. Cohen that she had Cinch bugs and that he had never seen them that
bad in one area. Ms. Cohen contacted me a few months ago about replacing the lawn. I -
contacted the sod company we purchase sod from and they agreed to replace the sod atno
cost to either Atlantic Lawn Service Inc. or Ms. Cohen provided we could produce proof -
that the lawn had been maintained with the proper chemicals. Ms, Cohen provided us
with the correct information and we are now in the process of re-installing new turf,
which Ms. Cohen is well aware of. Having said all of that, in part of Ms. Cohens
complaint, she is asking for the total contracted amount of $4407.00. $27.00 of that was
to spray and kill the existing lawn. $600.00 of that was topsoil which is still there. She is

- also asking me to pay $175.00 to her that she paid to Bugman Pest Control. ?7??
Tn another part of Ms. Cohens complaint. she is asking for Atlantic Lawn Service Inc. to

pay for her lighting system that she had installed. A few months ago, she sent me an
invoice for $3,330.97 for a lighting system for her yard I spoke with her and she
informed me that the gentleman-that she had install it said a-wire was cut and it destroyed .
her lighting system. I gotthe company’s contact information and called them. I spoke
with Coastal Turf and they said that they repaired a few breaks in.the wiring, several of

- which we not even in the same area as we installed turf. He was to call Ms. Cohen and
explam that a cut wire does not constltute an entlre new lighting system. I spoke’ w1th

000025



Ms ‘Cohen. several days later and she sald that no one ﬁ-om Coastal Turf would return her .
hone call. : L

: i)n the invoice that she sent me, Coastal Turf itemized what had been done Line item #1 :
. replace existing lights w/spothghts $959.42. Line item #2, replace existing lights w/area -
lights $1,381.80. A broken wire does not constitute replacing existing lights with newer -
bigger hghts ‘Line item #3, time to find/repair wire breaks. $270.00. Line item #4/#5,
- 500 f. of wire for new lights. $229.75." A-cut in a wire does not require 500 ft. of wire
however the 18 new lights that she installed would. Line item #6, 600watt power
transformer. $490.00 A cut wire does not requlre anew power transformer however, 18
new lights that she installed would.
- I as well as several other employees of Atlantic Lawn Servnce Inc. are certlﬁed by VISTA ‘
professional outdoor lighting systems. These lighting systems are low voltage however, -
the power transformers do have a breaker on them that would trip if a wire had been cut
or severed. T personally feel that Coastal Turf really either took advantage of a lady that
had no idea about lighting or Ms. Cohen is trying to get someone else to pay for her new
lighting system In Ms. Cohens complaint she is askmg for monies owed to her for.a
‘lighting repair, however, she is really askmg for monies for a lighting mstall which
Coastal Turf’s i mvowe clearly states.

- Ms. Cohen is falsely askmg for Atlantic Lawn Service Inc. to pay for several items in this |

~ complaint. Atlantic Lawn Service Inc. will agree to install the new turf in the front lawn

- per contracted agreement but does not agree with paying -for topsoil which is still in the
lawn, the initial spraying of the lawn, the monies that she paid to Bugman Pest Control
_ to revive lawn, or her new llghtmg mstall .

Thanks, |

- Atlantic Lawn Service Inc.

Tripp Creech-President

4827 Seewee Road s ‘ . . -
-Awendaw, SC 29429 S - Co ' : L=
Mobile-843.3454847 ' ' ' e : : »

7 o FLEDINCHARLESTON COUNTY
| | JANOs 2011
SMALL CLAINS COURT
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'PROPOSAL

Atlanﬁé “Lawn'SerVice :
P.O. Box 223 , - o : o
Mt Pleasant SC 29465-0223 ' : oate. 1
__ﬁm gg& ' " 5/1/2008 |
&amel Address - . ‘
| Ms. Elinor Cohen
11658 Omni Blvd:

Mt. Pleasant, SC 29466

Descnpuon _ . Total_
9 Pallets of Palmetto St. Augustine including delivery and mstal]atxon 3,780.00
15 yards of topsoil including delivery and installation - : '600.00
Spraymg Roundup & Scythe for Weeds to kil exxstmg weeds, grass’ o . 2700 |
1172 of total contracted amount is due upon ordermg the materials. Thg -
remaining portion will be upon completlon of work to be performed
Al sod is guamnteed by Atlantic Lawn Serv1cc Inc. for 1 year from the date of » )
msta"atmn prowded it receives adequate water, herblcxdes pestlcldes etc. 54 ¥ 05' %',7
apl "’
Please review all terms mcludmg those on the opposne page If this agreement
is acceplable, please sign on the opposite page and return this agreement to:
Atlantic Lawn: Servxoe, P.O. Box 223, Mt Pleasant SC 29465- 0223 ~
N Q\\, ‘ |
- \a..‘ /(/\ : , 0\\ ¢
- - - _;___Q_-.?‘_ ‘ _OO , - &___ - \ - 04\ 5 . -
.U 2N s 0
BN N e WX e
XOMURE B
Total = - g 40700

Tripp Creech 843-884-8858
‘ Fax: 843—884-216_9,

1000027




ANNUALLANDSCAPING AGREEMENT

. This Agreement is hereby made and entered into this 1st day of ‘May 2008, by and between Ms. Elinor Cohen and

Atlantic Lawn Service, Inc. (“Landscaper”). - - .
‘These parties, for tﬁe éonéiderations mentioned, hereby.agree to the following_: _

a timely basis all of the material and labor required to

1. SCOPE.OF WORK: The Landscaher agrees to provide on
ly, the Landscaper will provide all tools-and equipment

perform the work proposed on the opposite page. ‘Additional
required for the completion of the work. o

2.: PAYMENT: The Owner hereby agrees to-pay the Landscaper, for the aforesaid materials and labor, the “Total
“Amount” sct forth on the opposite page. This amount ‘is payable over the term of this Agreement in 2 equal
installments that will be due per contract. Payments should be mailed to the following address: Atlantic Lawn
Service, P.O. Box 223, Mount Picasant, South Carolina, 29465-0223. Any payment(s) that are due but not made

. within thirty days of the due date will accrue interest at the monthly rate of 1.5%, compounded:monthly. In the event
that Landscaper is required to bring legal action in order to collect payment(s) under this Agreement, Owner agrees
- that Landscaper will be entitled to reimbursement .of the expenses ‘incurred to collect said payment(s) from Owner,
including a reasonablc attorney’s fee. - : S : :

3. AMENDMENTS TQ AGREEMENT: All éhéhges and deviations in the ‘w‘ork ordered by the Owner or to any other
provision of this Agreement must be made in writing. If changes to the work are ordered by Owner, the contract sum .

will be increased or decreased accordingly by the Landscaper, also in writing.
4. CANCELLATION: Owncr or Landscaper may cancel this Agreement by written notice to the. other party. Upon
canccllation, Owner may receive a rebate or may have to make an additional payment to Landscaper depending on. _
the actual number of service.visits that occurred during the term of this Agreement prior to the cancellation, .

5. UN&YQJ]ZABi E DELAY: In the event the Landscaper is delayed in the prosecution of the work by acts of 'Gdd; ﬂre, '
flood or any other unavoidable casualties; or by labor strikes, late delivery of materials; or by neglect of the Owner:
the time for completion of the work shall be extended for the same period as the delay occasioned by any of the -

. alorementioned causes. :

6. INSURANCE: The Landscaper agrees to obtain insurance to protect himself against claifns for property ’démage; :
bodily injury or death due to itsperfo;'mancg of this Agreement, The Owner affirms that the praperty where the

work is performed is also insurcd.

7. ASSIGNMENT: Neither the Owner nor Landscaper shall have the right to assign any rights or interest occurring
undoer this Agroement without the written consent of the other, nor shall the Landscaper assign any sums due, orto
become due, fo it under the provisions of this Agreement, L : : . -

8 APPLICABLELAW: .This Agreement shall be interpreted under laws of the State of South Carolini

. ENTIRE A GREEMENT:—This Agreeincni‘conéritdté‘s‘tlﬂ:?ﬁombleie undé?standiﬁg_bemér—x the parties and supersedes
uny.and all prior ot contemporaneous representations, promises, inducements, understandings and agreements.

IN WITNESS WHEREOF, the parties hereto set their hands and seals the day.and year wrj ey .@

L Y, X
. . RO A 74
By: - By : - A
Ms. Elinor Coben - . "~ " Lanbscaes, ATLANTIC LAWN SERVICE INC
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2010-5C-87-2526

: Do T S - CIVIL CASE NUMBER
STATE OF SOUTH CAROLINA Ty ‘
' . R I _’) 4045 BRIDGE VIEW DRIVE .
COUNTY OF CHARLESTON )  POST OFFICE BOX 72035 _
; . . o ) NORTH CHARLESTON, SC29405 .
ELINOR COHEN ' " N . o
‘ . " PLAINTIFF(S) ) : _~ NORTH AREA .
SRR » oy ' SMALL CLAIMS COURT
: vs,, - Sy o -SUMMONS . -
D) o
TRIPP CREECH d/b/a- ATLANTIC LAWN SERVICE ) . /
INC. » ,
. DEFENDANT(S) ) : :
CAGENT: ’
' . : S . L
- _DATE December3 2010 4 .
To THE DEFENDANT TRIPP CREECH d/bld ATLANTIC LAWN SERVICE INC. ‘ . S

The underSIgned personally appeared before me and beIng duly sworn, says that he served a copy of the Summons and -

| i .v __at " 937
--—«Agz:m &9\‘ ‘ B ,,oIIvt‘he ) dayof Q‘.{x 2010,

Complamt in this action ori

(/)/ byp rsonal delIvery o ) B (
NEBE by deli Ivery to " - L L , a’person ofage at the residence of the pa )
. . ‘y
A
\ . 'Constable © -

MY COMMISSION EXPIRES: 2’ / —’}d { / .
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EllisR. Lesemann: T . ‘ " Charleston, SC

“Partner : N . . - i Charlotte, NC,

“Telephone: 843.727.2662 - AR , o - Columbia, SC

- L Direct Fax."843.727.2680 .~ - =~ .- . ‘. o " ‘Myrtle Beach, SC -
ellislesemann@parkerpoe.com - . o ,',' S - o L .= . .. Ralegh, NC -

Spartanburg, SC .

. Lo 5 April27, 2011
“The Honorable James ‘A Turner

Magistrate's Court o

P.O. Box 70235 -
. N. Charieston, SC -29415- 0235

Re: Elmor Cohen v. Trlpp Creech dIbIa Atlantlc Lawn Sewlce, lnc
Case No.: 2010- SC-87-002526 : - -

Dear Judge Turner'

Pursuant to Rules 13 and 14 of the South Carolma Maglstrates Court Rules and Artlcle
I, Section 14 of the South Carolina Constrtutlon Defendant Atlantic Lawn Servrce Inc: requests
to amend-: |ts answer as follows :

: (1) to request a jury‘trial'

© (2)- -- to delete-any partlal admlssron of llablllty contalned in the lnmal
. »Answer » ‘ ,

3) ~to deny Ilablllty for the clalms and. damages asserted by Plamtrff

- . and - - R .

4) to assert the affirmative defenses of settlement payment and
accord and satlsfactlon ' :

The bases for these amendments mvolve crrcumstances arising only after Defendant
: made its initial appearance in this'action, such that leave to amend shouid be lement in allowmg
' these amendments. Enclosed is.a motron formally requestmg this relief. . - _ .
With best regarcls dam oo oo h P "‘716‘0/4, ot
Qg A é’é /\04’@”/#1;,
‘y’%’z Uy
: o o ,>E||lS R. Lesemann co //1/ - -
ERL:civ N . A E E Ry -

Enclosure

olncerely,

cc.  "Ms. Elinor Cohen (by mall) »
" Atlantic Lawn Servrce Inc. (by mall)

Cp e PPAB1813080v1

Parker Poe Adams & Bernstem LLP -Attorneys and Counselors: at Law 200 Meeting Street Surte 3(]1 Charleston, s¢ 29401 'A
t843 727. 2650 f843 727. 2680 wwwparkerpoe com -
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| -Parker,Poe

Ellis R. Lesemann o ‘ . - _ Charleston, SC -
‘ Partner ) B o B , : Charlotte, NC
Telephone: B43.727 2662 , L o Cotumbia, SC
DiractFax: 8437272680 = : ' ~© Myitla Beach, SC
eflislesemanng@parkerpoe.com : ' ‘ " Raleigh NC
- : Spartanburg, SC

[y

- April 15, 2011

. VIA FACSIMILE

“The Honorable James £.. Tumer
Magistrate’s Court .

P.O. Box 70235

. N. Charleston, SC 294 5-0235 .

" Re: Elinor Cohen v. Tripp Creech, d/bla Atlantic Lawn Service lnc
Case No 201 0-SC-87-002526

Dear Judge Turner: ‘

" The purpose of this Ietter |s to prowde the Court with:my contact mformatlon 50 that |
may receive any notifications with regard to the above-referenced matter, including ‘notification
at such time. as the Cou-t has made its rulmg on the Defendant’s Motion for New Trial.

‘ if you have any- queshons or comments please do not hesrtate to contact me.

“With, best regarcs l.am

Smcerely
- /%é Elis R. Lesqmann A ,7150/4,0
' | - gy
ERL:clv 4PA>J 'S‘]D 4'00047}, |
cc:  Elinor Céhen (ty mail) - P o Sﬂﬁ[[ | 20/, "
Tripp. Creech (ty mail) o - : - : 0(4//;, 3'0

__— S " ,‘ “ WZZA} a,

PPAB 1805996\!1 1

. /10 %H’I n
Parkpr Poe Adams & Bernsie nwp Atmrneys and Counselnra al Law 200 Meeting Slreet Sunte 301 Charleston sC 291.01
. tQLJ 727.2650 1843727 268‘) WWw.parkerpoe com
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- 04/15/2011 10 50 FAX 8437272882 |- PARKER POE CHAS ?001/002

| '1Park9r ,P.oe'

200 Meeting Street (29401) _ e ~© Charleston, SC

.Suite 301 - - : - o Charlotte, NC
_ Post Office Box 160 - ) - . ‘ . Columbia, SC
Charleston, SC 20402-0160 C L ) : ‘Myrtie Beach, SC .
“Telephone: 843.727.2650 = ] ) Raleigh, NC

‘Fax: 643.727.2680 T : , ‘Spangnhurg, SC

wWww.parkerpce.com

‘Facsimlle Transmission Cover Sheet

| Ciatggovg of Fax:
' *EI Confdentlal E] Se:ret

In case of dlfﬂcuny in iransmlssmn of Facmm:le. please call' 843.727. 2650

‘To V Company_, o " Fax No .- . Recipient's Phone No.

T R E . y N y ‘
_Ah;:r:::'ab'e James g, gistrate’s Court (843)202.6652  (843) 292-66_50 -

‘From: Ellis R. Lesemann o .Déte: 'April 15..‘2011
_Client-Matter. ~ PA001/90008: B ‘ '

Re: Elinor Cohem v, Tripo Creech; Case No.. 2010-5(:-87-002526

' Cdmments. Please see attached.

“Total'number of pages ncluding cover; 2 o S Transmitted by: C.’)U\iﬁ-/\{
| S Time I \:D . )

N -
N\

. 'Notice' *
The Information contained in lhns fassimile is privileged and/or oonﬂdenttel and is mlended only for the use of the person to
-whom it is addresged. If the reader of thia message & not the intended recipisnt (or such recipient's employee or agent), you
are hereby notifiet not {o read, dist+ibute or copy the materlals attached hereto without the prior written consent of the sender -
if you have received this facsimile i 1 error, please notify the sender by collart telephone call and return the onglnal facsimile to
us at the above eddress by U.S. pcstal service and we wln reimburss you for the: requwed postage.
‘| Thank you. . .
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. Ellis R. Lesemann - . S o ’ : Charleston, SC
Partner o s . ) S . * Charlotte, NC
Telephone: 843727.2662° . I : : Columbia, SC
.Direct Fax: 8437272680 . : ; o o © - . . Myrtle Beach, SC
elliélesemann@parkerpoe.bom ) L L - ’ ) Raleigh, NC

Spartanburg. SC

A '|15,2o1'1; "
Lo RRS FILEDINChARLESTON CrsiTy
‘ VIAiFACS'IMII_.‘E | . S | APR 20 20"
The Honorable James A. Turner o e SMALL CLAIMS COits1

Magistrate's Cournt
P.O.'Box 70235 .
N. Charleston, SC 29415 0235

Re: Elinor Cohen V. Tr|pp Creech, dlbla Atlantlc Lawn Servnce, Inc.
Case No.: 2010-SC-87-002526

i Dear Judge Turner
. The 'purpose of this letter is to provide‘thé Court with my cohtact information so that |-
may receive .any notifications with regard to the above-referenced matter, including notification
~ at such time as the Court has made its ruling on the Defendant’s Motion for New Trial. -
- i you have ény_“questioné or comments, please do not hesitate to contégt me. .
With best regafds, {am
' Smcerely,

@48&

\ E|||s R Lesemann

ERL:clv

cc: Elinor Cohen (by mail)

Tripp-Creech—(by-mai)-

i PPAB 1805996v1

Parker Poe Adams & Bernstein LLP  Attorneys and Counselors at Law 200 Meeting Street Suite 301 Charleston, SC 29401
t.843.727.2650 .843.727.2680 www parkerpoe.com
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-— STATE OF SOUTH CAROLINA ~ .~ ) ~ IN THE MAGISTRATE’S.COURT

. - COUNTY OF CHARLESTON - . ) THE HONORABLE JUDGE TURNER
ELINOR COHEN, oy e
= o ).~ Civil Action No. 2010-SC-87-002526 - " .
Plaintiff, y _ .
Vs. ) - : : S
S o )  DEFENDANTS’ MOTION TO AMEND
ATLANTIC LAWN SERVICE, INC. DI ANSWER =
Defendant. . Sy
- - )

| COMES N‘OW,‘ tt-le: Défencﬂlgnf ;\tlaritié'.i,awn Service, Inc., " files this Motibﬁ to Amend °
Answer, A,pursuant’to ‘Rulq's ’13 and’ 14 of the South Carolina Rules of Magistrates Court and S
Article I, Section 14 of ,thé South Cafoliné?Con'stitutibn._ | |

I . LEGALSTANDARD = - |
'I;he South'Caro'l‘iné Rl\ilesl-of Magiétrates 'Court state that “the [C]Qu'rt shall bev lerlxientlin
- the e;llowance of ‘changéé or amend'm.énts‘t'o.complaints, answerg;..and counterclai.rr_is[.]” S.C.-R.
: M;gis. Ct 14 Simiiarly, ﬁe South Clarrdlina_Rillps‘ of Civil 1Prdcedur¢,prbvid,e% leave to
. amend shall be “freely” g.ra’n,tcd ‘and that thé ‘,‘riéht of trial by jury R 4shéll bé p?@%ed
e SCR G el s Ty,
inviolate.” S.C.R. Civ. P. 15(a) and 38(2).. - .. | : _ » 0/]/0

. AMENDMENTS REQUESTED

e — S — {--—-(1~)———to-requ'eét—a—jury»tr—ial—; — —— — -
‘ - (2) to deleté-aﬁy p'ar_fiai adrr'lissivo_n of liability contained in the initial
Answer; - o ) ' 7 S
(3) . to deny liability for the claims and damages asserted by Plaintiff: o
i and " o . ‘ , ' :

' As noted at the prior hearing,v this aé{ion has been improperly pursued against Tripp Creech in his individual capacity. -
The proper defendant is Atlantic Lawn Service, Inc. : ‘ : . ’

PPAB 1813294v1
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- 4) - to assert “the ‘affirmative defenses of* settlement payment and
A accord and satrsfactlon : :

’ There is no prejudlce 1o Plamtlff as a. result of these amendments, Wthh are necessrtated
'by crrcumstances ansmg after Defendant ﬁled its mmal response pro se whnch mrcumstances'
. '-are well known to’ Plamtlff These amendments are made in good falth without undue delay,

[}

' and wrthout any mtentmn of delaymg these proceedmgs In any way

IIL. CONCLUSION

F or the reasons set. forth above the Court should allow Defendant to amend 1ts Answer as

is consistent with the mterests of Just1ce and- the apphcable rules of procedure

R @\QMN

- Ellis R. Lesemann.
-Email: ellislesemann@parkerpoe.com
PARKER POE ADAMS & BERNSTEIN LLP
‘ £ . " 200 Meeting Street, Suite 301" ‘
_ 0% . < - 77 Charleston, SC 29401
e ' ‘Phone: 843-727-2650
Fax: 843-727-2680 . -

Charleston, South Carolina. * .~~~ ATTORNEY FOR DEFENDANT

. April 27,2011 .

PPAB 1813294v]
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. JECONINIY B ' .

b . © Fax 843.202-6652

| SOtTRCARGLIN * Lonsiic Hamilton, III Public Services

+ JideeJomesTumer ' NOKTHAREASMALLCLAMS - e A

Y el - April 14,2011 " COURT ) Noxﬂlalaﬂssmn,sc.ﬂ'illS-OﬁS

' 'ElinofC_ohen T : - .

. 1658 Omni Blvd: - -~ - O ' e P :
Mt. Pleasant, SC 29466 =~ . S

Tripp Creech S
d/b/a Atlantic Lawn Service, Inc. - -
" 4827 SeeweeRoad- -
- Awendaw, SC 29429 .-

CASENO: 2010-SC-87-2526 - o R o |
RE: ELINORCOHEN vs. TRIPP CREECH d_/b/a ATLANTIC LAWN SERVICE, INC.
‘Notice to ail_barties: o o | o . '
“This letteris to advise that a new tridl has been granted to determine the amount of Damages. This
‘hearing will take place on: -+ . K o o : B :

. MONDAY, MAY 9,201 AT 1:00 PM

If either party does not appear'the case may be'dismissed and a Judgment may be entered against the party -

who does not appear.” A written out of court statement from a witness is not allowed. If you have

witnesses, books or-any evidence bearing on this claim, you should bring them with you at the time of the
_ hearing. Documents or photographs submitted as evidence will not be returned. Please make copies |
------- _ . of all documentation that needs to be retained. If'you need to subpoena witnesses your request for
subpoenas must be submitted to this Court, in-writing prior to the hearing date and a fee of eight ($8.00)
Dollars will be charged for each subpoena. This fee must be remitted when the subpoena is requested, and
_your subpoenaed witness. must have a Charleston County-address. The Court does not'provide a court’
reporter; you must make any -appropriaté arrangements. - - , o ' '

Please check in with the Srhall Claims office prior to entering the courtroom and if you have any questions
____pertaining to this matter, please.don't hesitate-to:contact- this-Court: -—- -— — - - '

.Singieréiy;:‘ N ., L

BRI
ValB.Alston -~ -, .
-Summary Court Specialist '

[T

. JT/va
.oee file
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. CHARLESTON
. B COUNTY ®
. ) .SOUT'H‘ CA ROLIINﬁf
]udge James Turner
Magistrate
TO: _ BRITTANY
\. | ) ! ‘l
FROM: . VAL
DATE: MAY 5,2011

NUMBER OF PAGES INCLUDING COVER SHEET: __ 2.

ﬁ% EPE—] X |

PAGES

T 843.202-6650 -
Fax: 843.202-6652

Lonme Hamilton, III Public Scmces .

Bui
4045 Bridge View Drive
: Post Office. Box 70235
North Chatleston, SC 29415-0235

' PLEASE CONTACT VAL ‘B: ALSTON ‘AT (843) 202- 6651 IF YOU HAVE A PROBLEM

' RECEIVING THIS FACSIMILE HAVE A GOOD DAY'

2011.

W

www.charlestoncounty.org

The followmg page isa copy of the Motlon for New Trial. submltted by the Defendant on March 25,
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"afﬂ@ﬂ."h‘ | :fc;mgmh

- CHARLESTON K ‘Fax: 843.202.6652
8 COUNTY B : : :Lonme Hamllton, 1II Public Services
] ‘ . © 50UTH CAROLINA T Building -
~~~~~~ L : : . -4045 Bridge View Drive
Judge James Turner : NORTH AREA SMALL CLAIMS o - * . 'Post Office Box 70235
- Magistrate : * .COURT . . A North Chnrleeton,‘ SC 29415-0235
R January 1*3, 201'1_ - ' ’ ' C : ' :
" Elinor Cohen -
1658 Omni Blvd. -
'Mt.'Pleasant, SC 29466
Tripp Creech
d/b/a Atlantic Lawn Service, Inc

4827 Seewee Road . - L
Awendaw, SC 29429 . Co

CASENO: 2010-SC-87-2526 .
RE: ELINOR COHEN vs, TRIPP CREECH d/bla ATLANTIC LAWN SERVICE INC

4 Notice to all parties:

Enclosed is the Answer ﬁled by the Defendant in reference to the above captxoned case. A Bench Tnnl has
been scheduled in this court. for: , ; . .

WEDNESDAY FEBRUARY 9,2011 AT3 30 PM I

I any party does not appear the case may be dismissed and a Judgment may be entered against the party who

. does not appear. If this case is settled out of court, the Plaintiff must notify this Court in ‘writing. Please -

.disregard any previous default date given for your appearance. If you have witnesses, books or any

evidence bearing on this claim, you should bring them with you at the time of the hearing. Documentsor
photographs submitted as evidence will not be returned. Please make copies of all documentation that -
needs to be retained. If you need to subpoena witnesses, your request for subpoenas must be submitted to this
Court, in writing, as soon as possxble prior to the hearing date and a fee of eight ($8.00) Dollars will be charged
for each subpoena. Thisfee must be remitted when the subpoena is requested. A WRITTEN, NOTARIZED,

- OUT OF COURT STATEMENT FROM A WITNESS CANNOT BE USED AS EVIDENCE A

WITNESS MUST APPEAR IN PERSON IN COURT TO TESTIFY.

" Please check in with the Small Clalms office pnor to entering the couru-oom and if you have any questlons '

pertaining to this matter, please don't hesitate to contact this Court.

e e e e e e T te— ——— —— - -

Sincere -

Val B. Alston .
Summary Court Spec'ialist

. cc: file

Enclosure: Defendant's Answer '

I
{

- www.charlestoncounty.org
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" 843.202-6650

gameoy  mme
- _ ] . ‘ - 5GUTH CAROLINR - ‘Lonnie Hznnlmn, IH Public BSemces v
T o5’ S . " 4045 Bridge View Drive -
J udge Jamce Tumer o ' L ' - Post Office Box 70235
Mag:suate_ L o IR L ' _ . - ' . North Chareston, SC 29415-0235
March 25, 2011 |

 Elinor Cohen
1658 Omni Blvd.
Mt. Pleasant SC 29466

* Atlantic Lawn'Ser{iice, Inc. .
. 4827 Seewee Road
- Awendaw SC 29429

1

RE: ELIN OR COHEN -VS- ATLANTIC LAWN SERVICE INC. ‘ . : _
‘CASE NO 2010 SC-87-2526 : :- L : : T -

v 'Notlce.to all Partles: |

This letter is to advnse that a Motlon Hearing has been scheduled regardmg the above
referenced case. This. heanng has been scheduled for: -

MONDAY APRIL 11 2011 AT 1: 00 PM

_ Documents or photographs submltted as evidence will not be returned Please make
, coples of all documentation that needs to be retained . 'Failure to appear may result in the
. motion being granted. Please check in at the Smalls Claims office prior to entering the court
room. IfIcan be of any assistance, please do not hesnate to contact this ofﬁce :

cc: file

. wwcha.destoncounty.org
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Westlaw.
596 S.E.2d 386

358 S.C. 667,596 S:E.2d 386 .
(Clte as: 358 S.C. 667, 596°S. E 2d 386)

. H ) . . ) .
e Court of Appeals of South Carolina.

Clotell BATEMAN, Respondent/Appellant,
Helen V. ROUSE, Appel]ant/Respondent

“No. 3792. .
- Heard March 11, 2004,
‘Decided May 3, 2004,

~ Background: Widow iarought action against pur;

ported wife, alleging. conversion and  wrongful -

withholding of certain .funds and personal property
due the widow of deceased husband. The Circuit

. ‘Court, Charleston County, A. Victor Rawl, J.- gran- -

ted Judgment for widow with respect to survivor's

pension benefits, and worker's social security death '

_benefit, but denied widow's claims for death benefit
under pension-and welfare fund, and survivor's in-
surance policy proceeds under welfare fund Both
pames appealed

. "Holdings: The Court of Appeals Heam C.J., held
that:

~ (1) purported w1fe was -entitled to Jury trlal on wid-
ow's claim for conversion, and
(2) purported wife did not waive her- nght to trial by

jury on widow's conversion claim by failing to im-

mediately appeal denial of her request for j Jury trial.
Reversed and remanded
West Headnotes
1] Jury 230 €=14.5(4)
230 Jury

23011 nght to Trlal by Jury .
230k14.5 Multiple Parties or-Issués

© 230k14.5(2) Joinder of Legal and'Equit-‘

able Issues

230k14. 5(4) k. Equltable defense. sets

OffOF counterclaim, Most Clted Cases

-Page 1

Jury 230 mzs(e)

- 230 Jury

23011 Right to Trial by Jury
230k25 Demand for Jury
230k25(8) k. Form and suﬁ'lcxency of de-
mand. Most Cited Cases
-Purported wife was entitled to jury trial on wid-'

ow's claim for conversion, in action brought by

widow against purported wife allegmg conversion

--and wrongful withholding of certain funds and per-

sonal property due the widow of deceased husband:
purported wife properly endorsed upon her answer

" a.demand for jury trial, and purported wife's asser-
‘tion of equitable defenses did not change nature of

widow's conversion claim from action at law to one
in equity, as equitable defenses were equitable is-
sues for determination by tnal court. Rules
Crv Proc., Rule 38(b).

12} Jury 230 €12(1)

230 Jury,
23011 Right to Trial-by Jury
:230k]2 Nature of Cause of Action or lssue in

General .
230k12(1) k. In general. Most Cited Cases

. State Constitution preserves the right of trial by
Jury only in those cases in which parties would
have been entitled to it at the time of its: adoption.
Rules Civ.Proc., Rule 38(a).

3] Jury 230 @13(1)

230 Jury
230ll Right to Tria! by Jury
" 230k13 Legal or Equitable Actions or Issues
“230k13(1)’k. In general. Most Cited Cases
Generally, the relevant question in determlmng

‘the right to trial by j Jury is whether an action is legal

or equitable; there is no rlght to trial by jury for
_equitable actions. _ —- -

4] Jury 230 &=13(1)

©2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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- able Issues

" Cited Cases

.596 S E.2d 386

358.8.C. 667,596:S E.2d 386

(Clte as:.358:S.C. 667, 596'S.E.2d 386)

230 Jury '
" 23011 Right to Trial by Jury
230k 13 Legal or Equitable Actlons or Issues’

230k13(1)k: In general. Most Cited Cases

Determination of ‘whether an action’is. legal or

. equltable for purposes of determmmg whether de-

fendant is -entitled ‘to trial by ‘jury, is prlmarlly de-
termmed by the allegations:in the complamt

(5] Jury 230 @:14 502 1)

,730 Jury

23011 Right.to Trial’ by Jury o
230k14.5 Multiple Parties orIssues
230k14.5(2) Jomder of Legal and Eqult-

Where legal -and equitable ‘issues or nghts are
raised in the same complamt the legal .issues are

+ :for determination by a jury and the equnable issues-

are for determination by the. court

"6} Jury 230 0::25(1)

230 Jury fo

-23011 Right to Trial by Jury o :
230k25 Demand for-Jury . ' .

"230k25(1) k. Right to demand Jury tnal in’

general. Most Cited Cases .

Either party may demand a trial by jury of any.

issue triable by jury. Rules Civ.Proc., Rule 38(b)

[7] Conversion and Cwnl Theft 97C @120

97C Conversnon and Civil Theft
97ClI Actions : e
_97CIH(A) Right of Action and Defenses -
97Ck120 k. In general; nawre and scope

_of remedy. Most Cited Cases-

~ (Formerly 389k13 Trover and Conversnon)

" . An action for damages for conversnon is.an.ac- - -

tion at law.

L -i—-_f[S]-Appeal and ErrorBO‘@bZOl'(i)_J' T

. 30 Appeal and Error. -

" Hearing

.230k14.5(2.1) k. .n general Mos_t‘

- Code 1976, § I4 3 330(2)

Page 2

30V Presentatlon and Reservatlon in’ Lower

_Court of Grounds of Review: .

30v(B) Objectlons and Motlons, and Rulmgs
Thereon-
' 30k201 Mode and Conduct of Trlal or

; " 30k201(1) k. In general. -Most Clted -
Cases ) . o
‘Purported wife did not -waive her right-to trial

by jury on widow's conversion claim by fallmg to
“ lmmedlately appeal denial -of her request for jury

trial, in. action ‘brought by widow against ‘purported
wife'.alleging conversion and wrongful withholding
of certain funds and personal property -due- the wid-
ow of deceased husband; purported wife's. constitu-
tional right to'trial by jury on issue of conversion.
was lost through no, fault of her own, as she made

" every effort to assert her right to jury trial and to

immediately appeal issue, and, once case was .tried

" ‘non-jury; purported wife arguably was ' required to
. wait for written order prior ‘to appealing. ‘Const. .
- Art. 1, § 14; Code 1976, § 14-3-330(2); Appellate o

Court Rule 203(b)(])

[9] Appeal and Error 30 %91 N

30 Appeal and Error

. 301l Decisions Reviewablé
30II(E) Nature, Scope; “and Effect ‘of De-
cision o
30k91 Affecting Substantlal Rights
30k91(7) k. Relating to time, place, or -

~ conduct of trial. Most Cited Cases °

. Orders of the trial judge denying .a request for

"a jury trial involve the mode of trial, affect sub-

stantial rights, and are - 1mmed1ately appealable

’

,llO] Appeal and Error 30 %201(1)

30 Appeal and Error : .
30V Presentation and ‘ Reservation ‘in Lower

" Court of Grounds of Review

30V(B) Objectxons and Motions; and Rulmgq )

Thereon
30k201 Mode and Conduct of Tnal or.

~"©2011 Thomson Reutérs. No'Claim to Orig. US Gov. Works.
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'59GSE2d386 ,
358 S.C. 667,596 S.E2d.386
(Cite as; 358 S:C. 667 596 S. E 2d.386)

" l-learing4

" Cases

- Failure to] 1mmedlately appeal an order affect- .
- ing the mode. of trial constitutes a waiver of the :

rlght to appeal these 1ssues
J11} Appeal and Error 30 €91 (7)

30 Appeal and Error o
30111 Decisions Reviewable

cision . : , :
30k91 Affecting Substantial Rights
30k921(7) k. Relating to. tlme place or
- conduct of trial, Most Cited Cases
Purpose of requiring an’ immediate appeal of

‘ the denial of the right.to a jury trial"is to. preserve a’

“party's constitutional rights that would otherwise be
lost Const. An l § l4 Code 1976 § 14-3-330(2).

**387 *670 Cralg E Burgess of Atlanta for Ap—‘

‘pellant- Respondent
Deena Smlth McRackan of Charleston for ‘Re-
. spondent Appellant

'HEARN CJ.
-Clotell Bateman -brought " this- act1on agamst

_'Helen V. Rouse alleging conversion and wrongful
withholding of certain funds and personal property . -

‘due to the widow of Robert L. Bateman. The trial
.-court issued an order awarding certain items of
_property to each party. Both partles appeal We re-
verse and remand for anew trial."

FACTS -

Clotell "Bateman ‘married Robert Bateman in "
1944 when she was sixteen years old. The couple -
lived together continuously until 1968. On Novem-* '
ber 14,.1983, Robert Bateman -purportedly obtained

a divorce from Clotell. In 1988, Robert married
Helen Rouse. Robert died on August 9, 1994. Upon

— —his-death, Helen received survivor's pension bene-
- fits, worker's death benefits. under Social Security,” .
survivor's insurance policy proceeds, and a- flag

30k201(1) k- In- ,genefal Most. Cited

30ITI(E) Nature, Scope, and.Effect _of De- -

_ County. immediately ‘before_the_trial began,-thetri

Pageﬁj3 g

* from the Veterans Administration.

In 1996, Clotell filed a motion to vacate the or-
der of divorce, contending that the decree **388
was void and that Robert's marriage to Helen was
invalid..On July 7, 1997, the family -court declared.
the 1983 divorce decree void ab initio- due to

~Robert's ‘misrepresentations and fraud upon. the
- court in ‘abtaining service by. publication in his ac-
. tion' for divorce. Therefore, the famlly court found

the divorce decree and Robert's marriage to -Helen .

" were void, and declared Clotell to be Robert's wife

at the date of his death. The family court ordered

-that “any’funds due to the”widow of [Robert] be .
paid over to [Clotell].” This order was not ap- pealed. _

, Clotell brought this action on May 12, 2000
secking to recover the following items- that had

Jbeen disbursed to Helen in her capacxty as Robert's
* widow: : :

ua) $41,6 19.48 received from Robert's pension; -

" "%671 b) a death benefit of $10,000 -under the Pen-

sion.and Welfare Fund'

c) $3s, 000 survivor's insurance pollcy proceeds

under the Welfare Fund;

d) certain other bonuses and benefits; . .

-¢).a flag and certifi cate from the Veterans Ad-j

_ ministration; and

't) Robert’s discharge Ipapers.

Clotell alleged Helen committed conversion
and wrongful withholding by obtaining these items
that rightfully belong to Clotell, as Robert's widow

-under the 1997 family court order. Helen answered -
_ Clotell's complaint, specifically requesting a jury
. trial ‘and" asserting several equitable defénses. The -

case was set on the jury roster in Charléston

"al judge ruled on his own motion that: Helen did.not
“ have ‘a right to a-jury trial because the claims .and

©20 11 Thomson Reuters. No Claim to Orig. US Gov. " Works.
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596 S.E.2d 386 . 7
358 S.C."667, 596.S.E.2d 386 -
* (Cite.as: 358 S.C. 667,596 S.E.2d 386)

defenses were .equitable ‘in natpf'e. “In denying
Helen's request for a jury trial, the trial judge stated:

"Now, bottom line is this. No matter which way
you couch it, [Clotell's] -action arises upon the
basis' of a family court decision unappealed from,
finding -that their marriage was never ended, be-
cause jurisdiction in the '82 divorce action was
never conferred upon'the family court in :Charle-
ston County. That's it. :

The defenses as raised, even though it may be

styled as conversion, the defenses as raised are
-all equitable. In an equity cause of action the trial
_court has to find matters of fact and matters of
Jaw in order to resolve equitable issues. Just be-
cause there's a question of fact.in an equitable de-
fense does not mean it's a trial by jury. It can't be.
If that were the case, then you could never have a

trial by court only, under equity, master in equity, -

* or other issues, because in every single case there
has to be a finding of fact, conclusion of law, an
order in order to resolve the case :

'NOW,' it is equity, no matter which way you cut

it. The reason it is equity ‘is because the family’

court made a decision that gave rights to
[Clotell}, perhaps. Whether it *672 should be
here or in probate court, I'm not going to address
that issue except perhaps in a final order. '

.1 find as a matter of law that this is in essence
an equitable action pursuant to the code section-

excuse me, not the code section, Rule 39(a) and

(b). 1 do not find that [Helen] has a jury issue. in
_ this particular case. [ find further that {Clotell] in
her filing did not request a trial by jury, and
therefore. wé're going to go forward today as a
nonjury “trial. - Obviously both sides' rights are
‘protected pursuant to my decision. :

The trial judge then advised counsel that the

- Page4.

jury trial issue was not immediately 'éppealable and .

"denied Helen's motion to_ hold ‘the ‘matter in abey-

ance to allow for appeal. The case proceeded to 1ri-

al that same day after a briefrecess.

At the close of her case in chief, Clotell moved -
to amend ‘the pleadings to include causes of action
for recoupment and unjust enrichment. The judge )
took .the matter under advisement until the conclu-
sion of the case. :

In the final order.dated June 17, 2002, the trial
judge found sufficient evidence to ‘support ‘the
causes of action for conversion and ‘wrongful with-
holding, but did not find sufficient evidence to sup--
port the claim for recoupment.. In addition, the
judge found that while. Helen had been unjustly en-
riched at **389 Clotell's expense, Clotell's original
claims for conversion and wrongful withholding af-’

. forded her sufficient relief. He therefore™ granted

judgment against Helen .in the amount' of
$41,619.48 for the survivor's pension benefits and
$255 for the worker's death' benefit under Social Se- .
curity. He also awarded Clotell the flag from the
Veterans Administration. .Clotell's :claims for return

- of the' $35,000 survivor's insurance proceeds under

the Welfare Fund and thc $10,000 death benefits

‘were denied on the grounds that Robert's designa-
tion of Helen as beneficiary was evidence of his in: .
tent that she recetve the ‘proceeds and benefits. -

Helen appeals, arguing the trial judge erred in )
denying her right to a jury trial, (2) refusing to -
grant her motion for directed verdict, and (3) deny-

ing her equitable defenses. Clotell also appeals, as-

serting ‘the trial judge erred by (1)-failing to award

" . her the $35,000 insurance proceeds, and (2) exclud-

ing certain testimony.

" *673 LAW/ANALYSIS

L. Denial of the request for a jury trial o .
[1] Helen argues the trial judge erred in-ruling .

she did not have a right to a jury trial because Clo-
tell's claim for conversion was an ‘action at law. We

agree. . _ ..

[21B14]{5](6] The South Carolina Constitution

" ©2011 Thomson Reuters. No Claim to Orig, US Gov. Works.
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" (“The rlght of trial by jury as. declared by the Con- :
“stitution or, as given by .a statute of South -Carolina
shall be preserved .to the parties inviolate. Issues of*

596 SEE2d 386
358 S.C. 667, 596 S.E.2d 386
(Cite as: 358 S.C. 667,596 5.E.2d 386)

preserves ‘the right of ‘trial by jurs' only in those
cases in which -parties would have been.entitled to -
it at ‘the-time of ‘the adoption .of the Constitution.

Lester v. Dawson, 327 S.C. 263, 267,491 S.E.2d
240, 242 (1997). See .also Rule 38(a), SCRCP

fact in an action for the recovery of money only or
of :specific, real-or personal property must be tried
by a jury, unless a. jury trial -be. waived.”).
“Generally, the relevant question in determining the
right to trial by jury is whether an action is legal or
equitable; there is no right to trial by jury for equit-
able actions.” Lester, 327 S.C. at 267, 491 S.E.2d at

242 (cntatlon omitted). Whether an action is legal-or -

equltable is primarily determined by. the. allegations
in ‘the complaint. See Nat'! Bank of South Carolina

~ v. Daniels, 283 S.C. 438, 440, 322 S.E.2d 689, 690
(Ct.App.1984). Where legal and equitable ‘issues or.

" rights are raised in the same complaint, the legal is-

‘sues are for determination by a jury and the equit-
.able issues are for -determination by the court.

Floyd v. Floyd, 306 S.C. 376, 379, 412 S.E.2d 397,

.398-99 (1991). Furthermore, either party may- de-
" mand a trial by jury of any.issue tnable by Jury See

Rule 38(b), SCRCP.

[7] “An action for damages for conversion is an

- action at law.” Blackwell v. Blackwell, 289 S.C.

..

470, 471, 346 S.E.2d 731, 732 (Ct.App.1986) .

(citation omitted). .In this case, Clotell asserted

causes of action for conversion, wrongful withhold-
ing, recoupment, and unjust enrichment. In addition

to seeking equitable relief in the form of possession

of items of personal property, Clotell asserted a leg-

al cause of action for conversion and sought dam-

ages in the amount of the funds received by Helen

as Robert's widow, and pre-and post-judgment in-
terest. Furthermore, Helen properly endorsed upon

‘her answer a demand for .a jury trial. See Rule
.38(b), SCRCP. Helen's *674 assertion of equitable
- defenses does not change the nature of Clotell's
conversion claim from an .action at law to one in _
- T T Teqity T Rather such equltable défenses are equit-

agree.

_appeal from the trial judge!s sua_sponte.decision -to

‘Page'S

able ‘issues for.-determination by the court. See
Hann v. ‘Carolina Cas. Ins. Co., 252 S.C. 518, 526,
167 S.E.2d 420, 424-(1969). .Accordingly, we hold -
the trial judge erred in denying Helen's request for a
jury tiial on Clotell's claim for conversion. . See.

 Floyd, 306 S.C. at 379,412 S.E.2d at 398-99.

1L, Failure to immediately appeal :
[8] Clotell argues that Helen waived her right

" to a jury trial by not immediately appealing the trial

Jjudge's denial of her request for a Jury trial. We dis-

" [91010] Not only did the trial judge err in find-
ing Helen did not have a right to a jury trial, but he

-also erred in finding the denial of a right.to a jury

trial is not immediately appealable. Orders -of the

_trial judge denying a request for a jury trial in-

volve the mode of trial, affect substantial rights

" under **390section 14-3-330(2) of the South Caro-

lina Code (1976. & Supp.2003), and are immedi-

" ately appealable. See Lester, 327 S.C. at 266, 491
~ S.E.2d at 241. The failure to immediately appeal an .

order affecting the mode of trial constitutes a

' waiver of the right to appeal these issues. /d..

In Lester v. Dawson, 327 S.C. 263,491 S.E2d -
240 (1997), an attorney brought.an action to collect

. attorney's fees from a client. The client made at

least two pre-trial motions for a jury trial. The cir-
cuit-court rejected the client's motion for a jury trial
and ‘placed the.case on the non-jury roster. The
denial of the motion was not appealed from; rather,
the client renewed his motion that the case be trans-
ferred 'to the jury roster at trial. The circuit court’

* .found the question moot because the client had not

appealed from the previous order. /d. at 265, 491
S.E.2d at 241. The supreme court agreed, finding
the client waived his right to a jury trial by not im-"
medlately appealing the order denying his motion
for a jury trial.

Here; Helen had no opportunity to immediately

hold a non-jury trial because the trial was held that
same day -after only a brief recess. When Helen re-

©2011 Thomson-Reutqrs.'Nd Claim to Orig. US Gov. Works,
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quested that the case be continued to *675 allow
her to appeal, the trial judge refused her request,
declaring that a right to a jury trial was not immedi-
ately appealable. Thus, while the judge's denial of
Helen's request for a jury trial was immediately ap-

' pealable we find this case is not controlled by the

waiver principles expressed in Lester..

Moreover, in other cases in which our supreme
court has requlred an’ immediate appeal from the
denial of a jury trial, the moving party had the op-

portunity’ to appeal when the trial court issued .an

order of reference to a master-in-equity. See, &g,
Edwards v.- Timmons, 297 S.C. 314, 316, 377
S.E.2d 97, 97 (1988) (holding that the trial court's

- unappealed order of reference to a master-in-equity

became the law of .the case); Creed v. Stokes, 285
S.C. 542, 542-43, 331 S.E2d 351, 351-52 (1985)
(finding the appellant waived his objection to the

~ order of referencé by not immediately appealing the

order). In this case, however, no order of reference

" was. ever issued. Because the judge also denied

Helen's motion to hoid the case in abeyance and be-

cause the non-jury trial proceeded shortly after the
judge made his erroneous finding that Helen had no.

right to a jury.trial, Helen had no meaningful op-
portunity to immediately appeal. The Judges denial
of Helen's motion to hold the trial in abeyance

* placed counsel in an untenable’ position, as Helen's:

counsel could not both proceed with the -trial and
immediately-appeal the jury trial issﬁe._ :

[11] Furtﬁermore, the purpose of requiring an
immediate appeal of the denial of the right to a jury
trial is to preserve a party's constitutional rights that

" would otherwise be lost. See generally S.C. Const. -
Art. 1, § 14;.S.C,Code Ann..§ 14-3-330(2) (1976).-
In this case, Helen's constitutional right to a trial by

jury on the conversion issue was lost through no
fault of her own. Helen made every effort to assert
her right to a jury trial and to immediately -appeal
the issue. ‘However, due to the trial judge's eITors,
Helen's constitutional right to a trial by )ury .was
lost. As a result, we find Helen did not waive her

~ Tright 10 @ jury y trial because she was. afforded no op—v"-

. ’. g . .

Page 6

‘porruni,t)" to immediately appeal.the issue.

Clotell asserted in .oral argument that Helen

“further waived -her right to a jury trial by not ap-
- pealing followmg the non-jury trial.

Specifically,
Clotell argues that Helen should have served a no-
tice of appeal immediately after the -non-jury trial
*676 concluded rather than® waiting until after the

- judge issued a written order resolvmg the -case. We

disagree.

As previously noted the purpose of requiring

-an immediate appeal is to preserve a party's consti-
' tutional rights -that would otherwise be lost. See

generally S.C. Const. Art. I, § 14; S.C.Code.Ann. §
14-3-330(2) (1976). Here, Helen's' constitutional

.right to a _|ury trial was lost despite her. best efforts
_to secure a jury trial. Once the case was tried non-

jury, Helen's .right to a jury trial had already been
forfeited. Under these c1rcumstances, we do not be-
lieve ‘the policy -behind requiring an immediate ap-

- peal would ‘have been furthered had Helen appealed .

at the conclusion of the non-jury trial. Moreover,
once the case was tried non-jury, Helen arguably

-was required to wait for a-written **391 order prior

to appealing. ‘See Rule 203(b)(1), SCACR (“A no-
tice of appeal shall be served on all respondents
within thirty (30) days after receipt of written no-
tice of entry of the order or judgment... When a -
form or other short order or judgment indicates that
a more full and complete order or judgment is to

- follow, a party need not appeal until receipt of writ-

ten notice of entry of the more complete order or
judgment.”; Ford v. State Ethics Com’n, 344 S.C.
642, 646, 545 S.E2d 821, 823 (2001) .( “The writ-
ten order is the trial judge's final order and as such
constitutes the final judgment of the court.”). Thus,
we find Helen preserved her right to a jury trial by -
timely serving her notice of appeal after the final
judgment,

CONCLUSION
The trial judge erred in denying Helen's request - .
_for_a _jury trial and compounded that error"when_he

“ruled that the denial of a right to a jury trial was not

. immediately appealable. Because Helen had no op- B

©.2011 Thomson Reuters. No-Claim to Orig: US Gov. Works.
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v

portumty to appeal from the trial Judges ru]mg pn-
" or to commencing the non-_]ury trial, we hold she
did not waive her right to.a jury trial. ‘This case
presents both Iegal and equitable issues, .and as
such, the legal issues are for determination by a
jury and ‘the- equitable issues are for determination
by the court. Floyd, 306 S.C. at 380, 412 S E2d-at ‘-
'399. If both the legal claims and the equitable
claims are to be tried in a single proceeding, the
legal issues are to be determined first, and the find-
ings of the jury are binding on the court. *677John-
son v. South Carolina Nat'l Bank, 292 S.C. 51, 55,
354 S.E.2d 895, 897 (1987). Therefore, we reverse
and remand for anew trial. .

. REVERSED AND REMANDED
" ANDERSON and BEATTY J1., concur.
S.C.App., 2004

Bateman v. Rouse

358 S.C. 667, 596 S.E.2d 386

END OF DOCUMENT .
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2.) Checka,b,orc to indicate type of suit and supply documents required. s CUUI?r
a.( ) Thisisa suitona note; Two (2) copies of note attached. Defendant has defaulted in .
payment of said note with balance of $ now due and payable.

b. ( ) This is a suit on accotnt; Two (2) copies of statement attached. Sign as. afﬁant
sweanng to statement and have your signature notarized:
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| STATE UNDER PENALTY OF PERJURY THAT THE ABO IS CORRECT AND TRUTHFUL
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Atlantic Lawn Service o B - - . L <‘?RQPO‘SAL |
P.O. Box 223 o ' a ' o
Mt. Pleasant, SC 29465- 0223 Date

. @g@@_gf@% ‘5/.1/2008

" Name / Address

" |Ms. Elinor Cohen
11658 Omni Blvd..
" |ML. Pleasant, SC 29466

Description . - - . o S .__4Total' e

9 Palicts of l‘nlmctto St. Augustinc including delivery.and mstallanon R o -3,780.00 |/ -
135 yards of topsoil including delivery and installation . . - © . 600.00 [
Spraying Roundup & Scythe for Weeds to'kill existing weeds, grass - | 27.00

1/2 of total contracted amount is due upon ordering the materidls. The
remammg pnrtlon w:II be upon. wmplehun of work to be- performed

All sod is guurunlccd by Atlantic Lawn Scrviée Inc. for 1 year from the date of
installation provided it receives adcquate waltcr, hcrb1c1dcs pesucndes etc. 54 ;S

S A .
l’lc.asc. review all terms, including those on the opposite page. If this agreement ‘
is uccepluble, pleuse sign on the opposite page and return this agreement to:
Atlantic Luwn Service, P.O. Box 223, Mt. Pleasant, SC 29465 -0223

Total- - $4,407.00

Tripp Creech 843-884-8858
Fax: 843-884-2169 -
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: ANNUAL LANDQCAPING AGREEMENT

BB 2 This Agrecment is herchy made and entered into this lst day ol‘ May 2008, by and between Ms. Elinor- Cohen and
~ Atlantic Lawn Service, lnc (“Landscaper”)

These parties, for the consrderatlons mentloned hereby agree to the following: T _ o - W

l.- SCOPE OF WORK: lhe Landscaper agrees to provide on atimely basis all of the material and labor required to
perform the work propoqed on the opposite page. Addrtlonally, the Landscaper will provide all tools.and equipment
’ requrred for the completlon oflhe work. _

2. PAYMENIT The Owner"hereby agrees (o pay the Landscaper, for the aforesaid ‘materials and labor, the “Total
Amount™ sct forth on the opposite’ page. This amount is payable over the term of -this Agreement in 2 equal -
insiuliments that will be duc per contract. Payments should be mailed to the following address: Atlantic Lawn
Service, P.O. Box 223, Mount Plcasant, South _Carolina, 29465-0223. Any _payment(s) that are due’ but not made
within thirty days of the due date will accrue interest-at the monthly rate of 1.5%, compounded monthly. " In the event
that Lundscaper is required to bring legal action in order to collect payment(s) under this Agreement, Owner agrees
that Landscaper will be entitled to relmbumement of the expenses. mcurred to collect said payment(s) from Owner, -
including a reasonable attomcy s fcc .

3. AMLNUMLN 1810 Ag}&bMEN All chanbes and deviations in the work ordered by the Owner or to any other
_ provision of this Agreement must be made in writing. If changes to the work are ordered by Owner the contract sum
" willbe mureu.sed or decreased accordmgly by the Landscapcr also in writing. .

.4, CANCELLATION: Owncr or Landscaper may cancel this Agreemenl by written noticé to the other party. ‘Upon
.cnnccllmlon Owner may receive a rebate or may have to make an additional payment to Landscaper depending on
the actual numbcr of service visils that occurred dunng the term of thls Agreement prior to the cancellation.

-5, !JNA QmAELF, DPLA In the event the Landscaper is delayed in the prosecution of the work by acts of God fi re.
flood or any uther unavoidable casualties; or by labor strikes, late delivery of materials; or by neglect of the Owner;
the time for completion of the work shull be cxtendcd for the same penod as the delay occasioned by any of the '
.alorementioned causes. .

0. mermANr ’l‘hc Lundscnper agrccs to obtain insurance to ‘protect himself agamst clalms for property damage, ;!
- budily injury or death due to its performance of this Agreement. The Owner affirms that the property where the

work is perlnmlerl it nlso insurcd.: oo ’

7. ASSIGNMENT: Nellher the Owner nor Landscaper shall have the rlght to assign any rights -or interest occumng
-under this Agreement without the written consent of the other, nor shali the Landscaper assign any sums. due, or to

becume due, io it under the provrsrons of this Agreement.

5

8. Al'l‘LlLA.IJLL LAW: This Agreement shall be mtcrprctcd under Iaws of the State of South Carolma

'9 ENTIRE A(;RH.-MFN This Ag,recmcnt constitutes the complete understandmg between the pameq and supersedcs.,_;..._.____

g — -—uny-and-all-prior-or- contemporaneous representatlons. promlses, mducements, understandmgs and agreements.

By: _ o e

Ms. Elinor Cohen . . - o ... LANDSCAPER, ATLANTIC.LAWN SlZ_RYlCE INC

000052



Invoice -
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K-‘.vc»u'rl L’éwvzucw(/ //4«:’5/6("& Zt’( (tm .
A‘/’" “j'(% Qe 41)%3 Z —'57 {34%{

(,"Q,( ("/L,d ﬂc'w)c /’ /ﬂ‘i& 2itd L;le;L-a

.»(‘&» /&t-( /&,’,_f "//'{ /Acw( -(cv(«l.ﬁ\ M«

“Date. : | invoice® )
Atlantlc Lawn Serv:ce Inc 62005 | a8
‘, 843-884-8858 | : —
| sinTo : Service Address ]
Ms. Elinor Colien ~ |Ms. Elinor Cohen =~
1658 Omni Bivd. + | 1658 Omni Blvd. _—
|Mt. Pleasant, SC 29466 M. Pleasant, SC 29466 - .
 Terms . Due Date . Account #
© Net1s 3/3/2009
‘Serviced ) . ‘Description . ) Amount _
|2/17/2009 |Mow, Edge und Blow . 85.00

Awendaw, SC 29429

4827 Seewee Road -

« - §v3-D45-¢847 |
PLEASEi REMIT FAYMENT TO: ' Total $85 60
Atlantic Lawn Service Inlc.v -
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Invoice
’ ‘Date | nvoice#. .

| 971972008 | 6074

Atlantlc Lawn Servuce Inc
843-884-8858 o

Bill To . o . ] | service Address

Ms. Elinor Cohen .- o o7 L [Ms Elinor Cohen
11658 OmniBivd.  © - - o} 11658 Omni Bivd.
|Mt, Pleasant, SC29466 .~ - | - |Mt Pleasant, SC.29466

' Terms Due Date- Account #

" Net15 10/4/2008 " |

' serviced A b S Descriptior - o o I - Amount

. |Lawn feed+Fungus Suppress +ch|nch bug death 3 AR R 178, 00 :
- | Please remit payment to: -
Bugman Pest Control .

. |R438 Yorkshire Lane
N. Charleston, SC 29406

PLEASEREMITPAYMENTTO: = .~ - | Total - . . ’$175(y :
V ~ Atlantic Lawn Service Inc. o i — & .

' 4827 Seewee Road -~ o : ' N S 2
Awendaw, SC 20429 - T ' ,
wendaw, 2 - M‘#; /02?57 .

'.q.,;-;z.—‘;")




JEL‘INOR-‘COHEN
- 1658 Omni Bivd. :
Mt Pleasant S. C 29466 .
-"'May 4; 2010

_Atlantuc Lawn Servuce Inc
4827 Seewee Road
: .Awendaw SC 29429

- Mr. Creech,’

After havmg front Iawn treated for weeds insects, and other things -
* detrimental to grass, |t is still full of weeds and is a mixture of St.
Augustnne and Bermuda grasses. | have waited a long time for this -

 partofmy yard to reflect resoding of St. Augustine grass-and know

that treating it further with chemicals as. you suggested is a waste of
time and money. Therefore I would like for us’ to meet and see -
about replacmg the front lawn ‘ '

Als'o' 1am enclos‘ing a copy of the invoice which | paid to 'replace the
wiring and transformer which was cut and rumed when you replaced
the sod on the front lawn .

-am| lookmg forward to neanng trom you'in order to duscuss these
-lssues, 3 ‘

" Thank you,

| Elinor Cohen
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Atlant|c Lawn Service Inc.
4827 Seewee Road

~ Awendaw, SC 29429
(843)-884-8858

Ms. Cohen:

T spoke with the owner of the sod company that I used when métallmg your lawn and
-explained the situation. Although we installed your lawn over 2.5 years ago he agreed to
warranty the sod provided I prove that it had been properly maintained with chemicals.
(herbicides, pestludeb fungicides, etc.) Since I was mamtammg your property at that
time and knew that the only chemical going down was dog urine from the neighbors pet,
1 got him (o agree lo sell us 4-pallets of St. Augustine at COST, no delivery charge. ‘Per
our signed contract, all sod was guaranteed for 1 year from the date of installation
-provided it received adequate water, herbludes pesticides, fungicides, etc, which we
both know it did not. If you have or can come up with some type of paperwork stating
that it was maintain with proper chemu.al applications, T will go back tomy sod guy and -
glve it (0 him.

-, Adlantic Lawn Service Inc., will agree to spray all existing grass/weeds, '
till/cultivate/lcvel, install 4 pallets of St. Augustine, and power roll all newly installed turf =~
- for $0.00. Youwill be responsible'for paying for the turf. .
Atlanlnc Lawn Service Inc. will not be responsible for any utilities other than those
“marked by Palmetto Utility Protection Services.  This includes irrigation wires, hghtmg
wircs, un;atlon plpCS, dog fences, eic. .

If this is acceptable to you, please si gn and retum I will then- prep the lawn. If you have
any questions, please feel free w0 contact me on my-mobile. S

Please let me know it you would hke a copy of the ongmal contract that we signed. Tt
3 emlam: all warranty mf‘nmwanon in it

Thunks, -

Tripp Crecch :
Alantic Lawn Scrvice Inc.
4827 Seewee Road
Awendaw, SC 29429
Officc-843.884.8858
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'ELINORCOHEN -~
1658 Omni Bivd.

_ Mt Pleasant, S C. 29466

| _‘COctober_131,2010,

Atlantic Lawn Servrce Inc o
4827 Seewee Road | |
Awendaw, SC 29429

~ Dear Mr. 'Cre‘ech,

: After recelvrng your Ietter on my. front porch on October 5, 2010, |

have: ‘been collectlng professronal information and Iookmg up paper o :
‘ work such as contracts, etc. Per your signed agreement of May 1,
’.2008 the new sod was guaranteed for one year from the date of

installation which was May 6 & 7,.2008. You were notified the first -

v;part of September 2008 that the sod was full of weeds and looked

ternble You were also notrfred that lighting wrres were severed

- when the new: sod was mstalled ’

'After' four 'months of sod installation it should have been replaced
-then and not wait until two years later. Contrary to your belrefs 1.
- have records of water rrrlgatron and spraying of lawn . | feel you are

‘completely responsible for all costs of replacrng the lawn.and - o
repairing I|ght|ng. - Please advise when you will be able to do this.

-

Thank you,

Elinor Cohen
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Coastal Turf

| INVOICE _ :
Elinor Cohen Date: ' 1/12/2010
1658 Omni Bivd ~ CustomerID: -~ n/fa - .
Mount Pleasant, SC 29464 Due Date: Immediately
388-9047 or 696-0602 Prepared by: - Ross Settle
elinorcohen@comcast.net : .
T B T Installed price | Extended
, Name _ # | Descr - per |  Price
Replace existing lights w/ spotlights - 11 2219 |§ 87.221% 95942
Replace existing lights w/ area lights - | -7 2500 : - 197.40 1,381.80
Time to find/repair wire breaks : 6| hours ' 45.00 _270.00 NS
Wire for new lights( 10 gauge x 250') 1|10 gauge- 133.00 133.00
" [Wire for new lights( 12 gauge X 250) 1112 gauge - 96.75 96.75] .
600w transformer 1600 watt 490.00 490.00 | .
LIGHTING TOTALS $ 3, 330 97'

them out at www. vlstapro com

~ when installed.

Cuslomer Sigrature

Please sign below to indicate the work is completed satisfaotort_ly.

All fixtures and the transformer are manufactured by VISTA Professmnal Outdoor Lighting. You can check

Manutaclurer provides a 10 year warranty on all ﬁxtures and a3 year warranty on the 'socket msnde the fixture.

! Manulaclurer provides a lifetime warranty on the transformer box and electrical inside.
" Coastal Turf, LLC is not responsnble for lighting damaged by "acts of God", animal damage, drought

vandalism, mechanlcal damage or other means not related to the condition of matenals or workmanshlp :

Date . ' Printed Name

: PO Box 2205 Summerwlle SC 29484
Ph. 875-5000 Fax 875-9750
email: info@goturfing.com

- www.goturfing.com
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“i- ’
~-Baron's Landscape & Destgn LLC R
1473 Klnloch Lane .
. 'Mount Pleasant SC 29464 Lo
_Date 2s8r2011
' Invoice # Ar7 . /-
-Bill To' : : D o . Ship To f
E Cohen ' ' : : S ,
Omni Bivd - .
Mt Pleasant, SC 29464 :
PO.# © - shipDate - 282011 - S
‘Terms . 0 . Due Date 282011~ . Mo
. ol EE . Other o o
dtem . . o Descnptlon o ... Qty  Price . Amount:"
“Turf ' _Remove-any-remaining grass, roots, or weeds from front . " .5,800.00 - 5,800.00
yard. Regrade & add amendments to front yard. Sod i s C o
o ~ front yardwrthEmplre Zoysua S Lo S
. Construction - -Run.new wire for Ilghtmg in front yard. Replace 1 Ilght S 450.000  450.00
Gdarantee. " Turf guaranteed fora period of '1‘year from date df o DU .. 000 2 S 0.0d
. install. Not including acts of nature or failure to fertilize, .o '
‘water & '‘maintain material properly ‘ '
. Subtotal .. $6,25000
Sales Tax (0.0%) $0.00
' , - Total . $625000
BaronsLandscape& Deslgn, LLC S o e g : e
alexbdavns@gmall com. o - 843.696.4354 -Payments/Credits =~ $0.00
e : ‘Balance Due ~ - $8,250.00
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|

Atlantic LawntSerfv‘i_ce B Invoice ,.
P.0. Box.223 . —
_Mt. Pleasant, SC.29465- 0223 ~ Date - Imvoce®
4/23/2008 | 5763
Bil To | : Service Address .
| Ms. Elinor Cohen e " |Ms..Elinor Cohen -
1658 Omni Blvd. - |- 1658 Omni Bivd.
| Mt. Pleasant, SC 29466 Mt. Pleasant, SC 29466
C .
Terms Dye Date - Awbuht #
Net15 5/8/2008 o
. Serviced _ ' '~ Description ‘ Amount
471072008 . Mow, Edge and Blow 85.00 .
Mow, Edge and Blow . 85.00" |,

4/23/2008

| Ms. Cohen, :
| Per our conversation yesterday, 1 will continue.to service your
| property 2 times per month. If you need anything in the

meantime, please don't hesitate to call me on my mobile @

-|843-345-0847. Also, we spoke briefly about resodding the
front lawn. Let me know if you would like for me quote new

sod as there is NO grass there

{Thanks, -

Tripp Creech .
Atlant;c Lawn Servnce lnc v

Please remit to ubove address.

Total

843-884-8858

Questions concerning thxs Invonce ?

L// '

(rﬁ#/amz
517

000087




Atlantic Lawn Service . R R hROPOSAL.
P.O. Box 223
- Mt Pleasant SC 29465 0223

Date

@%?@@5?2 @@?% i ;‘ 57172008

' Name/ Address

Ms. Elinor Cohen
1658 Omni Blvd.
Mt. Pleasant, SC 29466

, _ " Descripon . A . Total .

‘|9 Pallets of Palmetto St. Augustine including delivery and installation . S - .'.3 .7l80.00
15 yards of topsoil including delivery and installation o IR '600.00 °
Spraying Roundup & Scythe for Weeds to kill existing weeds, grass || “ 27,00

1172 of total .contractéd amount is.due up_dﬁ ordering the materials. The _ : ' - | ;

remaining portion will be upon completion of work:to be performed.

All sod is guaranteed by Atlantic Lawn Service Inc. for 1 year from the date of

|installation provided it receives adequate water, hcrbit:ides' pesticides, etc. 54 [+ 5% 7.
ap?

'Please review all terms, mcludmg those on the opposite page. If this agreement
is acceptable, please sign on the opposite page and return this agreement to:
Atlantxc Lawn Service, P O. Box 223 Mt Pleasant; SC 29465- 0223

/\‘9.‘ A S i\O o}, ¢

s ‘ X_ (\%—WA@ o \& 47/(\.4.%,50 M—‘—m,_

Total . 440700

Tripp Creech -843-884-8858
Fax: 843-884-2169

000068




ANNUAL LANDSCAPING AGREEMENT

I‘ hiﬁ' Agreement-is héreby made and entered into this 1st day of May 2008, by and between ‘M's. ‘Elinor Cohen and
Atlantic L.awn Service, Inc. (¢ andscaper”). SRR .

"“These parties, for the considerations mentioned, hereby agree to the following:

1. SCOLE OF WORK: The Landscaper agrees to provide on a tirﬁely basis all of the material and labor'Areq'uired to
perform the work proposed on the opposite page. Additionally, the Landscaper will provide all tools.and equipment
-required for the completion of the work. -~ . ' :

2. PAYMENT: ‘The Owner hereby agrees'to pay the Landscaper, for the aforesaid materials and labor, the “Total
Amount™ sct forth on the opposite page. This amount is payable over the term of this Agreement in 2 -equal
instaliments that will be due per contract. .Payments should be mailed to the following address: Atlantic Lawn
Service, P.O. Box 223, Mount Pleasant, South Carolina, 29465-0223. Any payment(s) that are duc but not made
within thirty days of the due date-will accrue interest at the monthly rate of 1.5%, compounded monthly. In the event
that Landscaper is required to bring legal action in order to collect payment(s) under this Agreement, Owner agrees
that Landscaper will be entitled to reimbursement of the expenses incurred to collect said payment(s) from Owner,

including a rcasonable attorney’s fce.

3. AMENDMENTS TO AGREEMENT: All dhanges and deviations in the work ordered by the Owner or to any other
provision of this Agreement must be made in writing. If changes to the work are ordered by Owner, the contract sum
will be increased or decreased accordingly by the Landscaper, also in writing.” -

4. CANCELLATION: Owner-or Landscaper ‘may cancel this 'Agreement by written notice to the other party. Upon
cancellation, Owner may receive a rebate or may have to make an additional payment to Landscaper depending on
the actual number of service visits that occurred during the term of this Agreement prior to the cancellation.

5. UNAVOIDABLE DELAY: In the event the Landscaper is delayed in the prosecution of the work by acts of God, fire,
flood or any other unavoidable casualties; or by labor strikes, late delivery of materials; or-by neglect of the Owner; i
the time for completion of the work shall be extended for the same period as the delay occasioned ‘by any of the
aforementioned causes. : - , » o .

‘6. INSURANCE: The Landscaper agrees to obtain insurance to protect himself against claims for property damage,
- bodily injury or death due to its performance of this Agreement. The Owner affirms that the property. where the
‘work is performed is also insured. S . S

7. ASSIGNMENT: Neither the Owner nor Landscaper shall have the right to assign any rights or interest occurring
"under this Agreement without the written consent of the other, nor shall the Landscaper assign any sums due, or to
‘become due, to it under the provisions of this Agreement. ' ’

8. APPLICABLE LAW: This Agreement shall be‘i'nterpre,ted under laws of the State of South Carolina.

9. ENTIRE AGREEMENT: This Agreement constitutes the complete understanding between the parties.and supersedes
__.any and all prior or contemporancous rcpresentations, promises, inducements, understandings-and-agreements, - — - ——— - -

By: L . ™ By:

_ Ms. Elinor Cohen T LANDSCAPER, A I'LANTIC LAWN SERVICE INC
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- Invoice

' - I/A\ - ; 1. Date : Invoice #.
Atlantic Lawn ServiceInc.  — —

Bill To Lo S Service Address

Ms. Elinor Cohen ~ - - - - R : Ms. Elinor Cohen
| 1658 Omni Bivd. - : - ... 11658 Omni Blvd.
{Mt. Pleasant, SC29466 * = - 1. |Mt Pleasant, SC 29466 -

- Terms Due Date Account #

‘Net 15 10/4/2008

. Serviced . . Description ' . Amount

" |Lawn feed + Fungus Suppress + chinch bug death | 17500
' PléaseAreml;t‘p'z}yr'n‘ent,tdz.-' o ’ |
|Bugman Pest Control

|8438 Yorkshire Lane =~

. IN. 'Charleston, SC 29406

Atlantic Lawn Service Inc.

| PLEASE REMIT PAYMENT'!I‘O;:_ o o . S “Total . : $l75 W
' -4827 Seewee Road ~ -+ .- o - ' } ) ' . | [; )

' ,§C 29429 - - s ' ‘
Awelfdaw ‘ ,“ : . ‘ 5 . //ZQ _#; /(; 2-7’67
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a'%(,{ /’4( . w)z, /’7’4ﬂ"u PARRS uf'&*m'i .

el

Date " Invoice #
~ Atla_nttc Lawn Serwce lnc BT o
| © 843-884-8858 i ek
Bill To . _ i o Service Address
{Ms. Elinor Cohen _ L Ms. Elinor Cohen ..
1658 Omni Blvd. . 11658 Omni Blvd. S
Mt. Pleasant, SC 29466 | Mt. Pleasant, SC 29466 -
Terms | Duepate - | - Accqunt#
Net15 | 3/3/2009 -
A " Serviced . K Description . e . Amount .
12/17/2009 vMow, Edge and Blow , 85.00°

PLEASE REMIT PAYMENT TO:

- $85.00

"“-Atlantic'Lawn Service Inc. '
i 4827 Seewee Road

Awendaw, SC 29429 . .
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Coastal Turf . # 27 74
. INVOICE R
Elinor Cohen - S o T " Date: 12/18/2009
1658 Omni Bivd Co - SRR Customer ID: - nla
“Mount: Pleasant, SC 29464 o T R Due Date: Immedrately
'388-9047 or 696-0602 - ' o Prepared by: Ross Settle .
elinorcohen@comcast net . : oo ] ) - i )
r , . Installed price ~Extended
KB ‘Name ~ ] # Descr. . oper . Price
Replace existing lights w/ spotlights 3] 2218 | 87.22|$ 26166
Replace existing lights w/ area lights 8 2500 | 197.40 1,579.20
| Estimated time to find/repair wire breaks - 8lhours - S 4500 270.00
New Lights -area lights 1 2] 2500 19740 . 394.80°
New Lights - well lights : __ 8] 5240 ... 8358 - -668.64
- [New Lights - spot lights 10 2219 . 87.22 .. 87220
Wire for new lights( 10 gauge x 250") - 1]10gauge | = 133.00] 133.00.
Wire for new lights( 12 gauge x 500 | 2|12 gauge ° - 86.75 193.50
600w transformer - 11600 watt B 490.00 | 490.00
Irrigation estimate on time for repai]f . 9.5|hours » 45.00 427.50 |
Irrigation estimate on parts for repairs : - 1|parts 1. 53.11 ]~ 53.11
Lighting estimate on parts for reparrs . 11|bulbsfor fixture] 6.25| 68.75 .
remove Mimosas ‘ 2l . 4 -~ 2500| = 50.00
Mulch (black)- to replinish exlstln 21|yards ‘ o 7200 |. - 1,512.00
Move rock to needed areas : 4}hours : 45.00 "~ 180.00
Pruning (much to be done here) . .26.5|hours i 50.09 ' 1,327.50
Pulling/spraying weeds A 7|hours o _4500] - 315.00
LANDSCAPE TOTALS P N e : - $ 8, 796 86

" Al fixtures and the transformer are manufactured by VISTA Professronal Outdoor Lrghtrng You can check

them out at www.vistapro.com ) )

Manufacturer provides a 10 year warranty on all fixtures_ anda ‘3 year warranty on ‘the. socket inside the fixture. .

Manufacturer provides a lifetime: warranty on the transformer box and electncal inside. :

Coastal Turf, LLC is not responsible for lighting damaged by "acts of God", animal damage drought . .
vandalism; mechanrcal damage or other’ ‘means.not related to the condition of materials or workmanship . . ..

“"when rnstalled

Coastal Turf requires a deposrt of 50% of the value of the contract before work shall commence. Remarnmg
balance is due immediately upon customer approval of satrsfactory completion of contract

To accept this proposal please srgn below: ]

Customer Signature = . . Date . ‘Printed Name
' PO Box 2205, Summerville, SC 29484
Ph. 875-5000 Fax 875-9750
-email: info@goturfing.com
. www.goturfing.com
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Coastal Turf

o INVOICE SRR

_Elinor Cohen SR ‘Date:  1/12/2010
1658 Omni Blvd ~ ' Customer ID: - n/a -
Mount Pleasant, SC 29464 - Due Date:: Immediately
"388-9047 or 696-0602 Prepared by: - Ross Settle
elinorcohen@comcast.net - ‘ ’ T

— T _ Installed price | Extended

‘Name = ] # “Descr. per .  Price -

Replace existing lights w/ spotlights | * 11| 2219 |§ 8722 (% 959.42
Replace existing lights w/ area lights 71 2500 197.40 1,381.80 |-
Time to find/repair wire breaks = - : - 8] hours -45.00 270.00

- [Wire for new.lights( 10 gauge x 250 - 1|10 gauge 133.00.[ © - 133.00
Wire for new lights( 12 gﬂge X 250) 1|12 gauge 96.75 96.75 |
600w transformer : 11600 watt 490.00 1490.00 |-

JLIGHTING TOTALS o $ 3,330.97

Al fi xtures and the transformer are manufactured by VISTA Professmnal Outdoor nghtung You can check

them out at www. vnstapro com

Manufacturer provides a 10 year warranty on all fi xtures and.a 3- year warranly on the socket inside the ﬁxture

Manufacturer provides a lifetime warranty on the transformer box and electrical inside.

Coas!al Turf, .LLC is not responsible.for lighting damaged by "acts of God", animal damage, drought .
- vandalism, mechanical damage or other means not. related to the condmon of materials or workmansh:p

’ when lnstalled )

- Please sign below to'Indicate‘thé work is.completed satisfactorily.

_Customer Signature . "~ Date , Printed Name

. POBox 2205, Summerville, SC29484
" -Ph, 875-5000 Fax 875-9750 °
.email: info@goturfing.com - -
© wwi:goturfing.com
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o ' SERVICE
o N . . .© INVOICE"
Y. PO. 2205 . . < . 'NO. 24628 - B

Summerville, SC 29484 - . 61664-61664.0
875.5000 surnmerville/ Churlston ' .
- 345.0366 mt. pieasant

N . . REMARKS / RECOMMENDATIONS
-'Eﬁh],y~"W‘i‘ntEF '«_I.."_a\'ﬂn»'Abbﬂ'd-(_:‘apt;‘l’q‘hm”;“”" Bk s sy, P RN RS,
Todgy,‘we':-ap[.ﬂ_l.eq wyour final Jlawn treatment of ‘the year. " This treatment-
“helps your. tawn'during the dormant season.  ‘Porassium helps the root
system..:Wé also tréated for weeds..If you have lots of leaves on the
- -groundwe” used a-granular prodict that will ro11'6ff of leaves onto the
ground-as the wind blows-or as you rake. Please discontinue watering
el uUnless .we-enter.a drought. wet lawns encourage disease 1ike.Brown-
. " paxth.’ wé :dppreciate’your business.in 2009 and JTook forward ‘to an’even
‘better 2010 .'Your service automatically renews for 2010 so you do not
-have to contact us.  Thank you and HAPPY HOLIDAYS!!}| : '

wicps LAWK SOULO Bigin. To Dig yp o 3-3 wsKS | o

s

. '
B

. @ e - - N
DO NOTMOW OR WATER FOR HRS. EKEEP CHILDREN AND PETS OFF LAWN FOR { HRS.

RECOMENDED MOWING HEIGHT__. § ] SHARPEN MOWER BLADE {J WATER BEFORE MOWING -
LAWN HAS ADISEASE / INSECT PROBLEM [] WATER LAWN MORE OFTEN © (] OTHER ' ,

. C ‘ » . -
Ms. Elinor Cohen - : o S Srmm Y.
1658 Omni Blvd , R A - .
Mount Pleasant, SC 29466 . DATE, 1 21D _{o
' Charge 0.00 Total. 0.00 TIME J

v

. Sérvice Address:’ 1658 Omni Blvd, Mount Pleasant -

CUSTOMER COMMENTS / SUGGESTIONS - ) Customer No. . 61664

"'Charge o

" Please Remit . 0.00:
" Invoice No. ' 24628
Account No. . 61664.0

EASé SEE BACKFOR ADDITIONAL'SERVICES AVAILABLE .

oMpdfhiner goven - 1]

asiaiiurf » P.O. Box 2206 - Summerville, SC 29484

e NT RETRI ) : .
o - : - SR remee ’ CHELK
Pt e et R A PT A1 T )

R 115 . ' ) Pt - . RO TR TN

Cor 0T R S ) AU S H

'AYMENT DUE UPON RECEIFT - RETURN THIS PORTION WITH YOUR PAYMENT.R? -~ - R A
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© SERVICE

\ T INVOICE
3 PO. 2205 ‘ : ‘ " NO. 25055

§ .Summerville, SC 29484 ) | 61664-61664.0
875.5000 summervilie/ chariston ' :
345.0366 mt pleasant
LN N -J!EWSIRECOI“ENDA“ONS
) Y e E . ‘\/A.ﬁ 5 E PR
%"gﬁﬁ?gﬁedﬁﬁﬁ? ?‘a:\:::ng:‘th a broad'ieaf wee
. and .po 1: LPT r'ge;]n:L ;gifor

1o pre emergent
‘eds. not. yet .ger ted. It

1i's many- weeds. béfore: cyou see
ystem\.dumn the dormant eason

DO NOT MOW OR WATER FOR HRS. (1 KEEP CHILDREN AND PETS OFF LAWN FOR _-- HRS.
RECOMENDED MOWING HEIGHT ____° [J SHARPEN MOWER BLADE [J WATER BEFORE MOWING
LAWN HAS A DISEASE / INSECT PROBLEM [OJ-WATER LAWN MORE OFTEN [J OTHER",
. Lo . RN ) '
Ms. Elinor Cohen- L . )

1658 Omni Blvd T -
Mount Pleasant, SC 29466 . . _ DATE‘_;L;_:)LB

Service -Address: 1658 omni Blvd, Mount Pleasant

,

et C T DR

-,

Astal mrf * P.O. Box 2205 - Summerville; SQ 29484

HENT H_THOO

My . PTwE ASECK N

spz P cin o agen b 7y
CHECK MO 08B D gt onarg - e o

ER YA S . R F TR TR

ST SECURIYE GRS Nt

. AYMENT DUE UPON RECEIPT RETURN THIS F’()RT!ON vVl H YOUR "/‘\YMENT R1

- R
Charge - 162.00 - Total 162.00 T'MELA :

CUSTOMER COMMENTS / SUGGESTIONS Custom’er‘ No. - 61664
) o V ‘Charge | :. 1162.00
‘ 3| ' please Remit "162.00 . )
. o Invoice No. © "-25085 -
o . , ‘ ) " 1. Account No. . 61664.0 L
EASE SEE BACK FOR ADDITIONAL SERVICES AVAILABLE] . o e
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. ‘ A _ SERVICE
’ _ i o . 'INVOICE
% P.O. Box 2205 S © NO. 25968

: SUmmeNi'le, SC 20484 - 61664-61664.0
875.5000 Summexrville £.Charlesior - ' -
.345.0366 Mt. Pleasant

-of, ones, ‘that.have notdcome*lup yét. This“kjmesof yéir your lawn_ is
transttioning frOﬂhrthe-@pmam:é,gmgroynng; sedson../Lawns generally look

| WMENT METHOD ' - ] © [ omeenwe,

. . -REMARKS / RECOMMENDATIONS

Spri'n9f~l;at5rn ‘Application

Today's tfeatment “helps control, existing weeds_and,minimize germination

_theiriworst duringithisstime So*please be. patientiihswe highly suggest
you, scalp_your lawn Tower “thdn norma},on your first, mowing of. the year.

; ) W ! e B Sl e A - ER Y e g
Baguyouriclippingssato remove oldiydormantivedetation. g Thisiwill allow
suniighuginitolincreasefsoil temperatufesandr egg AAWnFupAsGon

*%£CALL TODAY TQ
ALREADY DONE};S@.:

"NEW "GR! AR
Trestedic : s

E g : . ! VU A5

st gl GG Ve LAY
Ere t’—..//‘-“"z!"ﬁm i 4 s )Z-;ﬁ‘z (8 ek BEY
.DO NOT MOW OR WATER FOR HRS." [1.KEEP CHILDREN AND PETS OFF LAWN FOR HRS. -
RECOMENDED MOWING HEIGHT ... [J SHARPEN.MOWER BLADE [J WATER BEFORE MOWING
'LAWN HAS A DISEASE / INSECT PROBLEM WATER LAWN MORE OFTEN- . [] OTHER _

| /{b\‘/‘ il CZ“‘ N ,  Thank vou!

Ms. Elinor Cohen ’ . ' . S A,}'b
1658 Omni Blvd : o DATE ?l‘l_.\.

Mount Pleasant, SC 29466

: v : Timel— —
Charge 162.00 -+ Total 162.00
Service Addresé: 1658 Omni Blyd, A‘Mount Pleasént}
CUSTOMER comésu%s:suesesnms ] Customer No. 61664
' ' Charge . ' 162.00

t ' ' - - .| Please Remit . 638.00
o o b _ Invoice.No. 25968
_EASE SEE BACK FOR ADDITIONAL SERVICES AVAILABLE Account No. 61664'.0

Balance as of 03/23/2010

Ms Elinor Cohen » R | *0061664(

ND PAYMENT TO: ‘ .
sastal Turf < P.O.Box 2205 < Summerville, SC 29484

’ - o . Vo SPEESY
CHECK TNCLOSEDR [ PLEASE (aReE My ’.«ﬁ’ L ovse
COUNT® o e e LXPORTT L L ABSOUNT PAID
WGIT SECURITY # . CARDHOLDER SIGNATURE . ol o e .

PAYMENT DUE UPON‘ RECEIPT - RETURN THIS F’ORTION WITH YOUR PAYMEBRTA

Prev. Bal. . 476.00.




| _ tlme and money Therefore | wouid hke for us to meet and see -
' about replacmg the front lawn ' '

Also I am.enclosing a copy' of the ‘invoice which paid-to replace the

o ELINOR COHEN
1658 Omni Bivd.
Mt Pleasant, S. C. 29466
~ May 4,2010.

~Atiantic vLav'vn Service Inc.” .-

4827 Seewee Road

* Awendaw, SC 29429
, Mr. Creeoh,' _4

B After having front lawn treated for weeds, insects, and other things

detrimental " to grass, it is still full of weeds and is a mixture of St.
Augustine and Bermuda grasses. | have waited a long time for this'

- part of my yard to- reﬂect res’odinQ of St. A'ugustine'gr'ass' énd know

that treatmg it further wrth chemlcals as you suggested is a waste of

wnrmg and transformer which was cut and ruined when you replaced
the sod on the front Iawn o ‘ A

l--a’m-'lookingfort)vard to hearing from-you in-order to disciis§ these —
issues. B S |

~ Thank you,

, Elinor Cohen
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'ELINOR COHEN
1658 Omni Bivd.

_ ‘Mt. Pleasant, S: C..29466
“June 18, 2010 -

Atlantic Lawn Service, Inc.
4827 Seewee Road =

- Awendaw, SC 29429

Dear Mr.-Creech, |

May 4, 2010, | adVised you'concerni'ng the grass you sodded on rrly )
front lawn. | patlently waited for you to try to revive the lawn with

: chemlcals before replacmg it. 1 notlfled you that the chemlcals dld |

not cure the problem and I am ready for you to replace thls portron

- of my: yard

I have attempted to call you several tlmes but you have not
answered nor have you called me back as suggested inmy
messages left Please get in touch wnth me by June 30 2010
to avoud my takmg Iegal actlon

“Thank You,

Eli'nor'Cohen
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Natural Tende_ncieé,r LLC L

P.O. Box 30246

~Charleston, SC 29417 N V_ |

‘Bill To

L Ms lilinor(fohcn, S
1658 Omni Blvd y
Mt Pleasani; SC.-29466 . .

l,‘,

Date

- 8/3/2010

Il Invoice # J

~ INVOICE

.. 843-847-1186
www.naturaltendencies.net

‘

- 2302 8/20/2010
Quantity |  item Code - | ‘Description . - Price Each " Amount .
' - [Landscape Maimen... | Monthly Landscape/l dwn Maintenance - July 540:00 " 540.00
Imigation/Pump M... | Imigation/Pump Maintenance - Irrigation Rain Scnsor 175.00 175.00 |
. N
K
‘Thanks so-much for your business!. . . . 7
‘ i Total $71500

We will add finance éﬁarges fo invoices 30

days past 'due.w ‘ //Zéy‘ /%7,?’2
| .5,’”’5","’/")' |

“000083'




‘ o
Natural Tendencies, LLC:
P.O.Box 30246 . ..
Charléston, SC29417 ©

Bill To

CAPL & TURI‘GRAES-PROFESéIDNALG

Ms. Elinor Cohens =~ 7 . Lo - ' s o B
1658 Omni Blvd o o o : ' 843-847-1186 ,
ML. Plaasant, 8C 29466 ' : s © - www.naturaltendencies.net .

r Il)clfe ” ‘lrovvoice #-' l o N ENVOECE | | "

-~ 9/3/2010 2382 © 92072010

Quantity ltern Code : : | . Description . . picekach |~ Amount.

andacape Mamiten .. Momhly Landreaped awn Muutenancs  August ' o o C510.00 - L 340.00

— — —_ - - _ __ _ - 4__ _ ‘_'4'_'.—'— o —- _ W/—yg—}/‘zj——-

N

Thanks so much for your business! —~ © . - SRR TR B VR -
(o total - ((sex)

) We will add finance charges to invoices 30 days past dye. . -

1000084
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" Natural Tendencies, LLC..
P.O.Box30246 . . -
‘Charleston, SC 29417

BillTo -

‘LANDSCAPE & TURFGRASS PROFESSIONALS

‘Ms. Elinor Cohen L ’ o - N ) ]
_ 1658 Omni Bivd - ' . Lo ‘ : - 843-847-1186
Mt Plcasant, 8C 29466 . - .. - : g www.naturaltendencies.net

e fms=r] - NyOICE @0 (sl

- 10/4/2010 . 2384 10/20/2010
Quonﬁfy ) tem Code | ) : . . Description - ) Price Each Amount
- - Landscape Mainlcn...: Monm!y.l‘and.q:_a[ujﬂ@wn Maintenance - Scptember - .540.00 ) 540.00
T
7
‘Thanks so much for your business! o

. Total ~ ("$540.00 Y

/ . . 7 1-

— - K . 77
- We will add finance charges to invoices 30 days past due. . w r
- ! . es p_‘ ‘W‘/ﬂé"ﬁ;/ _
A A2
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NaturalTendencies, LLC - -~ -~ . " . o R C mm !
P.O. Box 30246 - o ' ' ' o ' . N
- Charleston, SC 29417

NDENCIES

- LANDSCAPE & TURFGRASSB PROFESGIONALS

Bill To
Ms. Elinor Cohen : V oo - o R
1658 Onmi-Blvd : : ' . o = B '843-84_7'1 1864
Mt Pleasunt, SC 29466 o S o o www.naturaltendencies.net .

r Date 1 invoice # |

INVOICE

11/4/2010 - 2447 11/20/2010
Qudnﬂty . lem Code ' Descnphon o .' : . Price Each Amount
Landscape Mainten.... | Monthly Landscape/Lawn anlenmlcc October - I lNAL- S *540.00 540.00
- C[INVOICE - . . : " o ‘
‘Thanks so much for your business! ‘ . ) 1 - N
. . T Total ( $540.00

We will add finance charges to invoices 30 days past due. : /
~- . ’ ) ] )

o Y
(KW 10560

000086
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E explams all ‘warranty mformatlon init,

'_ ;Atlantlc Lawn ‘Service Inc.
4827 Seewee Road

Awendaw, SC 29429
(843)-884-8858

 Ms. Cohen:

h l spoke with the owner of the sod company thatI used when installing your lawn and :

explained the situation. Although we installed your lawn over 2.5 years ago he agreed to

" warranty the sod provided 1 prove that it had beéen properly maintained with chemicals.

' (herbncndes, pesticides, fungicides, etc:) Since I was mamtammg your property at that
 time and knew that the only chemical going down was dog urine from the neighbors pet,
- I got him t6 agree to sell us 4 pallets of St. Augustine at COST, no delivery charge. Per

our signed contract, all sod was guaranteed for 1 year from the date of installation
provided it received adequate water, herbicides, pesticides, fungicides, etc, which we
both know it did not. 'If youhave or can come up with some type of paperwork stating
that it:was maintain wnth proper chemical appllcatlons I wnll go back to my sod guy and

: glve itto hlm

L Atlantlc Lawn Service Inc. w1ll agree to: spray all eXIStmg grass/weeds

till/cultivate/level, mslall 4 pallets of St. Augustine, and power roll all newly installed turf
for $0.00. You will be responsnble for paymg for the turf.

‘Atlantic Lawn Servnce Inc: will not be responsnble for any utllmes other than fhose '

marked by Palmetto Utility Protection Services. This includes 1mgatlon w1res lighting -

wires, lmgatnon plpes dog fences etc.

If this is acceptable to you, please sngn ‘and return. [-will then prep the lawn. If you have
. any questlons please feel free to contact me.on my mobile. _

Please let me know if you would llke a copy of the ungmal contract that we sxgned lt

Thanks, '

“Tripp Creech :
Atlantic Lawn Service Inc.

4827 Seewee Road
Awendaw, SC 29429
Office-843.884.8858 - -

// ,//c’ 6_m
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' completely responsrble for all costs of replacrng the lawn and
‘.repalnng Ilghtmg Please adwse when you will be able to do thls

-ELINOR COHEN
1658-Omni Bivd. |
" v_’Mt Pleasant S. C 29466
COctober 31, 2010 ‘

- Aflantic Lawn Service, Inc o
. 4827 Seewee Road
.~ Awendaw, SC 29429

Dear Mr. Creech,f S
’ 'After recelvmg your Ietter on my front porch on October 5 2010 I

"~ have been collecting professronal mformatlon and Iookrng up paper
“work: such as contracts etc. Per your S|gned agreement of May 1

2008, the new sod was guaranteed for one year from the date of

. mstallatlon which was May 6 & 7, 2008 You were notrfed the first -

part of September 2008 that the sod was full of weeds and looked . A
‘ternble You- were also notified that lighting wires were severed T

- when the new sod was mstalled

' After four months of sod installation, it should have been replaced

then and not wait until two years later. Contrary to your behefs 1

_have records of water irrigation and spraymg of Iawn 1 feel you are’

‘ 'Th_an‘k you_, ‘

- Elinor Cohen
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STATE ‘OF'SOUTH‘CAROLIN‘A ) IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON . ) FOR THE NINTH JUDICIAL CIRCUIT
" ELINOR COHEN, . )
| of )
 Plaintiff, Y
v | )
'ATLANTIC LAWN SERVICE, INC., . )
Defendant. )

COMES NOW, the affiant, William H. Creech, III,Ableing duly swomn, ahd makes:

the following afﬁdavit uhder Qath baséd on his own persoﬁai kndwled_ge: |
= ."My'ﬁame is William H Creech, IIl. Tam a resident of Awendaw, South

Carolinla‘ and afnihe i’rés_'ident of Atlant;ic.i,awn ’Service, Inc.,v"the defendam in thlS case.
I have been engaged in the Iaﬁdécaping business for twelvev years and have installed sod. ~
in s_éveral hundred ‘di'ffe.ren't. properties, including s_iaorts coxﬁplexe;, parks, commerciai
' centérs, and residén‘ces.
2, In 2008, I was hifed By Plaintiff to install St. Augustine sod in the front '

"’ya,rd of her house located in Mount Pleasant, South Carolina. The sod was backed by a

one-year warranty,,: provided ihat Plaintiff- provided .adequate ' watér and chemical
' treatrrients"to ‘mai.ntain the sod. At fhe time the sod was installed, Plaintiff iin_formed me
_ - that she.already had a. company that Wéul& treat the yard for her and did not need for me
to make these a'lrrang'ements. |
-3. Although I did ﬁot knqw this at the time, in 2010, Plaintiff did not

"maintain the yard with proper chgmical»treatrnenfs. 'As aresult, the sod became infested

Page 1“0'f4
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~with cmch bugs in the late summer of 2010. ‘Cinch bugs are commonly known to be a
i,scourge of St. Augustme sod. .If St. Augustlne sod is niot properly’ treated cinch bugs can
cause severe damage to:a yard before the homeowner is even aware that t_here is a

problem.

4, Although the warranty was expired and Plaintiff knew that she had not '
‘maintained the yard with proper chemical treatments, she sued my company (and me‘ o

personally) in late 2010. This was the first.and only time that my company-has ever been

sued by a customer. Not wanting to;be involved in litigation with a customer, I reached

and performed a settlement with Plaintiff in order to avoid the litigation, negative word of
'mouth, and to Tesolve the issue, even we. were not at fauth The'.settlement was that I

, would install Empire Zoysia in her front yard at no cost to her. Of course my company -

had to pay for- the materials and labor; which T had to take out of my six- year old
daughter s college fund.

, 5. Two weeks prlor to the court date, I confirmed the settlement wrth

Plaintiff. Then, when I was at Plamtlffs -re31dence 1nstallrng the new sod, Plaintiff said

that she would “cancel court” due to our settlement ~ Unbeknownst to me, I was tricked _

by Plamtrff. She did not cancel court. Instead, after inducing me not to attend,-Plaintiff

attended the court date, and asked 'the Magistrate to give her a judgment in my absence. =
Iromcally, and dlsappomtmgly, I was physwally lnstallmg the sod in her yard-on the day

- she went to court to obtam a _]udgment in my absence wh1ch she had induced. There is

. no way that I would have sklpped the court date if I knew what was happemng

_ 6 I d1d not know that Plalntlff had misled me regarding the court date unt11 I

received a copy of a Judgment for more ‘than $6,000 from Magistrate’s Court. T'was

~Page"2 of4 -
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shocked. After receiving “the _"jtudgmen_i, I contacted the ‘Magistrate's Court to explain
what»hadhappenedt Pléintiff‘héd not explained the circumstanges of the settlement on
the day that she went to couﬁ aﬁd conducted a hearing with the Magistrate ..in my . - '
absence. A;t fhe’tirﬁé, my compan_y' Was 'handling ‘the case prb se.  After seeing Athat
Plaintiff obtained a lfal_se. ju&gment, 1 hired an attorney, Ellis Lesemann, who _reqﬁésted a.
- new ﬁial. I- was even I'VDO‘I'é‘ShOCk.ed when thé'Magistrate refusvedito grant rﬁy gorhpaﬁy a’
new trial .on liabili-ty. |
7. My counsel ,requéstcc‘i that the Magistrate specify the béé’is oﬁ which the -
Court was finding - my cdmpany'liable, but did not get a response. bue to the féct thata
.s'e_ttlement. was reached .and performed, 1 believe ‘.that there is no ,liabilitj/ or damages on
the part of my cémpany. 'Under '.[hev circ_umsfances, my.coun_selv.asked fof a‘jury trial. The -
| Magistrate refused to grant a jury trial, indicatjng that my company should have made
- that request prior to the day whén Plaintiff induce;d me not to attend. ‘However, éiﬁce we
had reached a settlerrllen_t,' there Was n0'-need to aék for‘ia j.ury trial because the case was _
 going to be dismissed. . -
8. When .vthe date for the damages hearing cafné, \both of my "thirdfp-arty
witnesses were unable to appear. One witness, Ben Sumrell, has a'significant .illness in
. the fam’il.y' and qduld .ﬁot attendv the heéring. Another witness, Stuart Lane, who has
personal knowledge of ‘the infestation, will téstify that the cinch bug infestation was due _
to the lack of chémical treatments‘énd was the worst he had ever seen in hié‘many yeafs‘
of treatﬁ_lg laWnSv.for"insects.' However, Mr. Lane was oﬁt-c;f-town and was not available
fér the démages he;aring.‘ We requested a coritimiance, but the Magistrate -reﬁ;éed'to' grant

a’ continuance.

Pége 3 oft'i ‘
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9. I believe that it was an injustice for Plaintiff to be able to induce me not to

-appear based on a settlement,.and then on the day that I was installing the sod, go to court

and obtain a judgment in my absence.

" new lighting system that Plaintiff had

The judgmenf was not only for sod, but also for a -

installed in her yard thatAwas not related to the sod

with 17 new lights and new transformers. There weré only two lights in the front yard,

and we did not damage the lights. Then, .at>the‘hearing, Plaintiff claimed that she needed-

' a -entirely new lighting system ’beeause_, two- years earlier, we had cut one of the wires

although she had never said woryd‘ooe

abouf this. Plaintiff also later claimed thaf the new

sod was defective, although she never told me that either. The new sod was not

defective, but was in its natural dc rmant phase due to the time of Vyear. (February).

~ ‘However, a competitor came in .and torefout the so'd and installed new 'sod

10.  Under the circumstances, I request a new trial on 11ab111ty and damages to

be tried by jury in the East Cooper Maglstrate s Court

William H. Creech- I

SWORN TO AND SUBSCRIBED BEFORE ME: -

' November %me

NOTARY PUBLIC FOR SOUTH CA

ROLINA

My Commission Expires: CH < l?‘oi;’-o

Page 4.0f 4
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STATE OF SOUTH :CAROLINA
| COUNTY OF CHARLESTON

_?LAWN SERVICES INC.

1A P P E AR A N c E s

~

A TR iU -

Appe11ants

November 22,

‘Charleston, Sou

»BEFORE

THE HONORABLE KRISTI LEE HARRINGTON,

Mr. E111s R. Lesemann Esquire

COURT OR COMMON PLEAS
2010-CP-10-03367

OF ‘RECORD

' :ELINOR:COHEN, P
| | B ' Respondent, -

V. “ |  : 'TRANscRiPT
|TrIPP CREECH d/b/a ATLANTIC

2011
th Carolina

JUDGE

‘Represent1ng the Defendant/Appe11ant

‘Mr. Daniel M. Brad1ey, Esquire =
'.Represent1ng “the P1a1nt1ff/Responden

s -”' ‘ Anne Bouley

‘t

ot

Meyer, RPR

ci I"CLI'I t COU rt Reponter
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|service, Inc. -~ |

| Your Honor.

| do. - d' . “

somewhat obscure,
hearing.

{resolve this issue. Do

i

THE,COURT:t‘A1T%rightﬂ M. Lesemahn ’ If you’ 11

1 , } -
state your name for.therreCGnd .and the party you

|represent. = - o

- : i . , ‘ L
MR. LESEMANN:  'Thank you, Your Honor. Ellis
17 1 , ‘ . .

‘Lesemann on. beha1f of the defendant" It may be

registered as Tr1pp Creech d/b/a Atlantic Lawn

lservice, Inc. But theqproper defendant is At1ant1c Law

L
B -
I'm here on behalf of the defendant/appellant,.

| : | -
. THE COURT‘ A111r1ght And you tell me what it

is, Mr. Lesemann, br1efﬂy that you want this Court to

. d
MR. LESEMANN: ‘ﬁhank you, Your Honor. May I

{approach br1ef1y W1th a;copy of an aff1dav1t that I had

served on Mr. Brad1ey by email, but had filed today.

" 1And also a statute that1wou1d be of 1nterest it‘s,

|

MR. BRADLEY: I ?bject to this aff1dav1t not

'being timeﬁy. ‘Rule 16- ¢1ear1y says two days prior 'to a

|
|
THE COURT" I eapvpaSS‘the two days., counsel, s

- | that what you would 11ke me to do7 T would Wike'to :

l
:you want me to pass 1t two
|
days? K
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MR. .BRADLEY: That's “fine, we can go ahead; But

I would Tike to Say.that this is'an‘appea1con a trial

Athat‘S‘taken place, and he isitrying/to offer new.

‘testﬁmony,

MR: LESEMANN: ' -And, Your'Honor;“that‘S'the

|statute that I had<handedﬁtoiydu, and Ifmay,have

{actually handed you’a11 of the copiesQ' But I have it.

It's a statute that spec1f1ca11y re1ates to‘
tr1a1s 1n wh1ch the mag1strate conducted a tr1a1 in the
absence of the defendant And speaks that aff1dav1ts
can be prov1ded.to show that that was unjust under the
circumstances. i |

But,‘Ybur‘Honor, td anSwervyonr first

instruction. Briefly, why we are before today s

Jsimply to request a new trial, and to request a jury

trial. I will give you ahbrief sumMany<of -—

. THE COURT:_ Your client, this matter was tried

|in your client's absence; s that correct?

MR. LESEMANN: That's correct.
THE COURT: Is ‘that correct?

MR.. BRADLEY“ He did have a dawages hearing.

'There was an original damages hear1ng He adm1tted

Tiability 1in the answer, He - moved for a new tr1a1

1that was.granted,,we'had'ajnew trial. And here we are.

THE COURT: A1l right.
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MR" LESEMANN Your Honorq_tfii'can'fii] in some
1tems on the chrono1ogy there. what 'had happened s in’

2008 Mr. Creech he owns a 1andscaping company,

At]ant1c Lawn Serv1ces, he 1nsta11ed St Augustine sod

in Ms. Cohen s front yard 1n Mount Pleasant.. That is

{subject to a ohe-year warranty prov1ded that there is

adequate water andzchem1ca] treatmentszprov1ded.

In 2010 Ms'. Creech -- eXcuse me Ms. Cohen.f-.

sued Tripp Creech and At1ant1c Lawn Serv1ce - At that

1time Mr. Creech was not -- At1ant1c Lawn Servnce did

not have counse1 They responded he responded‘the-

best way he knew how.

Subsequent to that 1n1t1a1 document a.

sett1ement was performed whereby my ‘client went and

4fre sodded the entire front yard. So all this happened

after.

And actually, Your Honor, ironicaﬁly on the very

‘day that my client wasyinSta]iing'thﬁs sod anths,

| cohen had said‘_okay; I'm‘QOing to cancel courty we've
resolved th1s because you rep1aced the grass. tShe'
iactua11y went to eourt befo.e Judge Turner -and outa1ned

.va judgment for $7,200.

And so a 1ot happened between when the case was

| f1rst filed and when my c11ent was. tr1ed in his

labsence. My client wasn't aware of the circumstances
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until he received’? judgment‘for $7,200 in<the'maf];

At which point he contacted Ms. Cohen and she

‘Asa1d well, I had some. subsequent conversat1ons w1th

the Judge and we dec1ded that we -- that the sett]ement

lwasn't -- that you d1dn t perform the sett]ement 50

| | that the Judgment‘went forward.

_So, ‘Your Honor, -all I asked to do once I entered

‘the case was this is a s1gn1f1cant issue. .It*s?nqt

Just a $7, 200 Judgment ‘It's not just that my client

‘went out of pocket to put new “sod in th1s yard even -

[ though it was-out\of(warranty:

Judgments affect small businesses in the service

arena, as you probably know, who are trying td.be‘-‘

|approved vendors on various Servite Magic and:AngieYs'~
fList and things of this nature, and these judgments

have an ‘impact.

And if a jury‘finds that my client was 1iab1e;
then that‘S“fine.‘eBut_what Judge Turner ended ub doing

is he said, well, I'm just going to hold your client

_11ab111ty,.and,1 will let you have a new tria] on a

damages hearing.

I asked'thatvthe.magfstrate,'we11, on what basis

lare you finding At1ant1c Lawn services 1iable? ' Breach

of contract?  warranty? Negligence? He wouldn't tell

me, or couldn't tell me. So we had a damages hearing
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iwhen I hadjno‘notﬁcefonWhatftheﬂmeaSureﬁof‘damages ‘

So aga1n Just repeated my request for JUSt a

_s1mp1e Jury tr1a1 on- 11ab111ty and damages as we11 as
Jthat 1t cou]d be heard by a Jury,‘and was denied on all

;fronts by 3Judge: Turner

When the damages hear1ng came to pass we had

o two w1tnesses that we wanted to present And ne1ther

of those w1tnesses cou1d be present for the damages

hear1ng T requested a cont1nuance wh1ch Judge Turner-

‘aga1n den1ed

‘S Your Honor i'm not certain“that the

transcr1pt of the mot1on for the new tr1a1 1s in the

| record. I m . .not certain’ whether the ent1re tr1a1

s

ltranscript 1s 1n the record

~..Do you see 1t before you7‘
THE COURT I have everyth1ng that I need

MR:-LESEMANN QkaYu Thank you, Your Honor

THE COURT: A1l right, I have heard him.-

Let me hear, what'is it that you want? You- want

'MR. BRADLEY" I wou1d Just 11ke that second

~jtr1a1 damages hear1ng uphe]d ~He has never actua11y

1ssued a Judgment on it or an order that he has he]d 1t
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abeyance pend1ng th1s

But some of the 1tems brought up in th1s.

:aff1dav1t are -- don t -- not ontly J1ve W1th the facts

Jwe have, but we have contrad1ct1ng ev1dence on the

record that rea11y ca11s into quest1on the cred1b111ty

-'of th1s aff1dav1t

we are not here to get 1nto re 11t1gat1ng a11

the facts aga1n The facts of the matter are she f11ed.fl

-- 1n 2008 he put down some faulty sod. She not1f1ed
him rjght away w1th1n the‘terms of the agreement
| Took him two years to never get 1t-resoTved‘x

Went back and forth w1th chem1ca1s and all these other

7th1ngs And f1na11y the on1y way she cou1d get h1m to

dho1d up h1s end of the barga1n was’ to f11e a 1awsu1t

“He offered for her to pay costs to have 1t

re1nsta11ed And she tr1ed to work w1th h1m mu1t1p1e‘

ltimes. And.f1na1]y she sa1d I have to go to court
| and hé,ShOwed up the mornjng,of that.court to try,tor

start 1nsta1Ting the sod. And she said, it's too

1itt1e-to ﬂate;iwe have been going onhfor

Lwo and a- ha1‘ ‘years now;

”»IAnd he 'had p1enty of opportun1ty to appea1 that -

and he did. And he had p1enty of opportun1ty to -

}'request a jury tr1a1 and‘he hever did that. --We'have

|-~ she had the f1rst damages hear1ng pro se. .He'got:
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kproceeded

1Mr. Lesemann,invoﬁyed,'she got me involved.

we had plenty Qf'notice for*the@second"damageEd

hearing. T don't know why they~cou]dn‘t-get'theif

fwitnesses there. We had our witnesses there and we

And that s where we are. This motion for-a jury

[trial is not.t1me1y, It was not within the five days

prior to the'heatﬁng. _Some close to 40 days.after the.

|first hearing. He never made one prior to the second

| damages hearing.

MR. LESEMANN: That's not true.

THE COURT: A1l right, Mr. Lesemann, he didn"t

{interrupt you.

MR. LESEMANN: I'm.sorry,” Your Honor.
THE COURT: Thank you.
MR. BRADLEY: And as for his motion for

continuance, he made that the morn1ng of the second

lhearing when he had p1enty of notice before to get h1s

witnesses 11ned up, or know that they weren't go1ng to

|be ava11ab1e and do a t1me1y cont1nuance

Just |1ke we had today w1th the affidavit com1ng

in ]ust two hours before th1s hearing. I haven't had

"t1me to proper1y respond to that

THE COURT: A11.rnght, counse1w I want'proposed_

|orders.  1'11 give you until December 2nd at 5:00.
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' MR. LESEMANN: That's -fine. Thank you, Your
‘ A : ¢ , k T

MR. BRADLEY: Thank ‘you.
"THE COURT: Thank you.
(Whereupon, the proceedings in this matter

J

befqre‘the Cburt'were adjourned.)
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CERTIFICATE

I, the unders1gned ANNE BOULEY MEYER

.Off1c1a1 Court Reporter “for the Ninth Jud1c1a1
;C1rcu1t of the’ State-of.South.Caro11na do hereby
|certify that the forego1ng is a true, accUrate, and

~comp1ete transcr1pt of . record and of all the

proceedings had and evidence 1ntroduced in the above

| captioned case, re1at1ve to appea1 in the Circuit

| Court for South Caro11na on the indicated date

I.dobfurther.cert1fyvthat T am neither

,»oof‘kin,rcounse1,’nor'interest'to ahy'party hereto.

Anne Bouley Meyer, RPR

 Circuit Court Reporter
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STATE OF SOUTH CAROLINA " INTHE COURT OF COMMON PLEAS

~ COUNTY OF CHARLESTON " . ) CASENO.: 2011-CP-10-3367 " - |
ELINOR COHEN, : '
Plaintiff/Respondent, ) - ( :
. VS. ) -0, 3
h - )
TRIPP CREECH d/b/a | | )
ATLANTIC LAWN SERVICE, INC,, )
Defendant/Appellant. )

This matter ‘c'orﬁes befo;é this', céurt'on an Appeal of the deciéiOﬁs éf the Ho'norable '
James lTurner, Charleston vCounty Magis’ﬁate’s Court, Case Né.: 2010—SC¥87—2526. ’fhé hearing -
was held on Noverﬁber 22, 2011.’ The 'dec.isionv of this éourt'is based on the éubmissions to the
court’by all intcrestebdparties and the récord of the IQWer court. .
Defendant/Appéllant , rais_ed five (5) issues in his appeél frpm the judgmeﬁs of th¢ .
Magisﬁate’s Court. l | | | |
. Fi_fst, Defendant cla;lms that thé Magisftrate improperly denied ti]é Defcﬂdant;s Motion for |
‘ N;ew"l'“rial on t.hé’ issue of liability; However, the Magistréte correctly denied the motion as to
liabilify because Defendant admitted liabi_iity'jnvits Answer ‘and only disputed the ziilegéd
damages. Further, Magistrates Court Rule iQ'p_rovides a new trial may be granted oﬁ al} or pﬁrt
_ of the issues, aﬁd the :Magistré'te ﬁroperly acted witﬁ'in his di‘scretion.by granting the motion és to
damages; thereby al]éWihg_ Defendant to dispute the alleéed damages. “To the extent 'D.efen'dant '
argues that Plaintiff promised to dismiss her lawsuit and then rhisiead Defendant into miséing the
’:Origiﬁal trial date, 'thg Magist;até was in tin; best position to hear argument and testimony

-regarding this issue, after wh_ich he correctly denied the Motion for New Trial as to liability.

Ul
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Second, Defeﬁdént conténdys that it does not kuow the specific cause of action upon
which the finding of liability was based. Tue .Magistrate, however, correctly explains in its
~ Return that the Defendant did not raise this issue in its,Ans.wer or aé the tr'ial on damages. |

Third,' Defendant argues that the Magistrafe impropsrly denied its Mbtion to Ameud,
: which requested a jury trial. As the M’agistraite points out iu its Return, the jury trial request was
-not fimely since 1t ‘was beyqnd .the reguiremenf uf Mag{strafés .Cou'rt Rule 13(c)'thut such
requests be made in writing at least five (5) working days prior to the original date .set for trial.
Hefe, it is undisputed th"at Defendant missed" this (ieadline as trial vuas originally set for Fcbruafy

9, 2011 and Defendant requested. a jury trial on April 27, 2011. In .Shouth Caroiina, untimely

requests for jufy trials are proberly denied. See Mortgage Flec. Sys., Inc. v. White, 384 S.C.
606, 682 S.E.2d 498, 502 (Ct. App. 2009). “
Fourth, Defenuant ‘c‘laim's that the.' Magistrate should haye"gr,anted its Motion for
Continuance because t\.No‘wivtnesses were". not available for the damaggs he'arihg. " Again, thé
Magistrate properly ’denied th; motion as it was made the day of triul and there was sufficient
time for Deféudant to producé its witnésses.r’f he Magissratel has thé discretion to '<gfaht or deniy a -
request for a continuaucé. Hére there is"ho evidcnce suggesting an abuse of this discretion‘ in the
Magistrate’s decision..- | -
. Fifth ana finally, the Defendant complains.tuat the caption'shouid be formally amended
;[o delete Tri'pp ,Cf_eech- as the enl.:i.t)./‘Atvlantic Lauvn Service, Inc. shold be the sole defendant.
.'The judgment belovu, however, is sorrect 'and based upon the'full caption contaihing both the
Defendant individual and entity, and there has bEeu no motion to amend the safne, therefore this
: 'ground for aﬁpeal is without merit. | .

THEREFORE, after consideration of all evidence énd the lowér- Court records, each

\ \4“ .
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individual ground for this appeal is hereby DENIED and it is so ORDERED that the judgment of

" the Magistrate’s Court is hereby AFFIRMED.

The Honorablp Kristi Le rington
- Ninth Judicia] Circuit '

e 12215

- Charleston, South Carolina.
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The undersigned hereby certifies that the Record on Appeal contains all

material proposed to be included by any of the parties and not any other material.

<
August 10, 2012 Ck)z«\ Q&%

Ellis R. Lesemann, Esq.
Harvey & Vallini, LLC

497 Bramson Court, Suite 201
Mt. Pleasant, SC 29464
(843) 388-8883

Attorney for Appellants
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