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IL

i .'

., .,the Mag1$trate‘7 R B o ‘j

'STATEM_'ENT‘O'F' ISSUES ONAPPEAL -~

- ‘D1d the lower court’ err when 1t dechned to overturn the Mag1strate s denlal of
' Appellant s request for a new trial on the i issue of llablhty, when Appellant was tried
-in absentia due to false representatlons on the part. of Plalntrff that the case’ was .

settled? - ‘ - -

‘ D1d the lower court err- when 1t declined to overturn the Mag1strate s demal of
L Appellant ] request for a Jury tnal‘? : :

Did the lower court err when it declmed to overtum the Magistrate’s refusal to allow

~ Appellant to amend its answer to assért add1t1onal affirmative defenses relatingtoa -

- settlement reached ‘aftér Appellant’s 1n1t1a1 Answer had been ﬁled whrch also -
g affected the Appellant s initial admission of 11ab1hty “in part” includéd in Appellants -

initial pro se Answer that was submltted usmg the pre-prmted form available through -

' D1d the lower court err when 1t contrary to. the Maglstrate s Return made a

determ1nat1on that Tr1pp Creech was still an individual defendant 1n the case when

the Mag15trate s Return reﬂects th1s was not the case? '



STATEMENT OF THE CASE

: Respondent Elinor Cohen (“RespOndent”)" initially ﬁled her Complaint in this matter

on November 29 20 l 0. Appellant Atlantic Lawn Service, Inc. (“Appellant”) filed 1ts pro se

‘ Answer onlJ anuary 5 201 1 After the pleadmgs were closed, the partles reached a settlement o

of the diSpute which Appellant believed to resolve the entire case. See Aﬁiéz’avz’t of William
H Creech, III, at 1[ 4-6 (R p. 92 93) see Appellant s ProSe Motzon for New Trial (R p. 18) ‘
_,. Tn performmg the settlement Appellant 1nvested thousands of dollars of materials and his .
own labor that gave Respondent anew yard In exchange Appellant told Respondent that’
she would cancel the court proceedings’ due to the settlement Id As a result Appellant did
not appear for the scheduled tr1al on February 9, 2011 Id. However Respondent did not
" cancel the tr1al and 1nstead appeared in court w1thout Appellant and obtalned a Judgment for
$7 217.97 in damages through a bench tnal against Appellant in absentza Id (R P 17) |
. This was in addition to the new yard she . had received under the settlement that she
abrogated. | | |
-Appelllant was not aware that Plaintiff had gone fvorw.ard with the trial in Appellant’ s
abs"ence.untilitrece‘ived a copv of )the. judg‘mehtin the mail See Aﬁldaviti of William H |
. Creech III atq 6 (R. pp. 92- 93) Appellant 1mmed1ately requested anew tnal on the ba81s‘.
R ~ofthe settlement and Pla1nt1ff’ s representations that the case was resolved See Appellant S
Pro Se Motion for New Trial (R_. p. 18). Appellant obtained counsel, who requestedleave to - -
amend Appellant’s an_swer to asser_t additional defenses relating tothe settlement and r'eduest
ajury trial. See Appellc_mt s Mo_tion t_d /l'mend Answer (R pp. ‘.‘34-3 5).2 tThe l\‘v/lagistrate}denied )

. Appellant’s Motions except to'vacate the judgmentvof_ damages against both Appellants, to -



_remo{/e Tr1pp Creech'a_s an 1nd1v1dual diefendal'nt,v and to allow Appellanf Atlantic Lawn
.Serviee llne .to participate ina new non-Juryheanng on damages. See Magistrate ’sbRetufr't
(R pp. 7-9). - Durmg the damages heanng, in order to clamfy the apphcable measure of :
damages and law Appellant 1nd1cates that it requested that the Magrstrate 1dent1fy the cause -
of action upon whrch the ﬁndmg of 11ab111ty was based. The Mag15trate did not clarrfy the -

basrs for hab1l1ty and contmued w1th the damages hearmg Without be1ng allowed to

conﬁrm the cause of actron upon Wthh llabllrty was to be founded Appellant was depnved = '

of the ab‘111ty to know the measure of damages, legal standard for awardmg damages, or the
affirmative defenses aVallahle ohim. - |

At the closeof the damages'hearing, the Court took the matter under adVisement» and : |
conferred with counsel. Appellant 1ndlcated that it would appeal the denral of anew tnal on .
l1ab111ty, denlal ofa jury tr1al and refusal of a contlnuance As a result the Magrstrate did

' not enter any Judgment of damages and appeal was taken to the Court of Common Pleas '

(“C1rcu1t Court”) In the appeal the C1rcu1t Court afﬁrmed the Magrstrate s ruhngs but

_falled to reco gmze that the Maglstrate had dlsmrssed Tripp Creech asa defendant and entered

an erroneous rul1ng that carries a suggestron that Trrpp Creech was a proper defendant.

1 As noted in the Return, the corporate entlty is the sole Defendant The captlon on appeal is mcorrect but has
been kept umform for adrmmstratlve purposes. . .



g :»ARGU.MENT N
| Asan lnjtial,matter, App'ellant notes that.South Carolina‘Rulesvof M_aéiStrate’s Court
‘.PrQVide that.“[a]ll civil actions in themagistrat‘e’rs court'shall be eondueted in such a manner .
~asto :do substantial justice hetween the parti_es according to the‘rule‘s- of substantiye'law.”.. :
YS C. R Mag Ct “Scope and Purpose |

L THE MAGISTRATE AND THE LOWER COURT ERRED IN
DENYING APPELLAN T’S REQUEST FOR NEW TRIAL.

In the ongmal proceedlng below Appellant presented ev1dence that he was not
present for the trial of the case based upon its be11ef that the parties had reached a settlement
and his reliance upon statements made by Respondent

In cases where a party fa11s to appear before the mag1strate for the trial of acase, and -
subsequently requests a new tr1a1 South Carolina law prov1des for the followmg potent1al
relief:

o If (a)' the appellant failed to appear before the magistrate, (b) it is shown by
the affidavits served by the appellant, or otherwise, that manifest injustice has
been done, and (c) the appellant satisfactorily excuses his default, the court

~ may, in its d1scret1on set aside or suspend judgment and order a new trial

before the same or any other magistrate in the same county at such time and

place and on such terms as the court may deem proper ‘When a new trial shall

be ordered before a magistrate the parties must appear “before him according

to the order.of the court and the same proceedings must thereupon be had in

the-action as-on the return of a summons personally served.

"‘S.C.'.Code § 18-7-150. Appellant provided adequate.{e'x,cuse for its failure to appear and’

showed that manifest injustice would result if Appellant was denied the basic opportunity to

present any defenses to li_a'bility‘.2 ~ The opportunity to ‘confront witnesses and present a

2 Addmonally, under S. C R Civ. P. 60(b) Defendant has asserted that relief from the finding of 11ab1llty :
should be granted on grounds of mistake, madvertence surprise, and excusable neglect. The court believes that
the record supports the granting of a new trial on the ground of mistake, based on Defendant’s belief and.
Plalntrff’ ] representatlon that the matter was resolved. Because the South Carolma Rules of Magistrate’s Court



defense to liabili_ty:ils fundarnentalt,okthe concept of due proceSS. In the proce’edings; below, .
much was made of the fact that Applellan‘t»m'ade:a partial admission of liability in -theinitial |
prose Answer filed onl] anuary 5 201 1 that was submltted on the pre—prmted form avallable |
through the Maglstrate s Ofﬁce However the Magrstrate and the Circuit Court failed to
| g1ve proper weight to the fact that the settlement which 1tse1f can’ be a complete defénse to

- liability, was not reached until aﬁer Appellant submltted its initial answer. Ultimately, :

: Appellant had a potentlally complete defense to’ habrlity, but was demed the opportunrty to - "

s

assert it or to contest lrabllrty in any way as‘ a result of the Magistrate’s ruling. In addltron,
, Appellant met the burden under‘Rule 60(b) of the South Carolina Rules of Civil ‘Proc'edure to |
'be allowed a new trial on: grounds of 'rni'stake ' inadvertence' surprise and/or' eXcusable
neglect As aresult, Appellant should be allowed anew tnal on both liability and damages

II. . THE MAGISTRATE AND THE LOWER COURT ERRED IN
DENYING APPELLANT S REQUEST FOR A JURY TRIAL.

With regard to. Appellant s request for a Jury trial, the South Carolma Constltutlon
-prov1des “[t]he nght of trral byj Jury shall be preserved 1nv1olate ” S C Const Art. 1, § 14.

The right to trial by jury is recogmzed to be “a fundamental rrght ” See Wrzght V. Colleton

l County SchoolDzst 301S.C. 282 291, 391 S E.2d 564 570 (1990) Aden1a1 ofa request' -

for a jury trial is 1mmed1ate1y appealable as 1t affects substantral rrghts and 1nvolves the
mode of trial.  See, e.g., Batemah V. Rouse,.358‘S.C. 667, _674, 596 S.E.2dj386, 38_9_'90 '
(2004). o | o |

N Both the Magistrate and Plaintiff argue that Appellant:waived the right toa jury trial .

~ by failing to reduest a jury trlal five days‘prior't'o‘ the initial trial date. This argument

do not contain a specific counterpart to S.C. R C1v P. 60 the Court may apply the crvrl rule in accordance with
Rule 2 of the South Carolina Rules of Maglstrate s Court . - :



| A
overlooks the fundamental 1ssue underlymg the appeal Appellant bel1eved in good farth
that the matter was- settled See Aﬁ‘ davzt of Wzllzam H Creech III -at 5 (R P 92) As a
result, Appellant would not be ex‘pected .to -request,a Jury trlal in a matter that Appellant 'k
thought was .'alreadyresol\'/ed.. Furtherr_nore, the additional defenses._hased on the settlement
did not exist_ at the outset votthe case: Appellant r_equested,a jurytrial' n connection with.‘its ',
: request_- to amend lts'pleadlhgs to t‘assert the additional;defenses that arose as a result of
'.Appellant’s belief th'a't.- thé matter was 'Settl_ed: Itwas improper under the circumstances for
| the request for j Jury tr1a1 to,be demed |
L. | THE MAGISTRATE AND THE LOWER COURT ERRED IN-
"DENYING APPELLANT S REQUEST FOR AN AMENDED
. AN SWER S _
| The South Carollna Rules of Maglstrate s Court provrde that “[t]he court shall be
;Alen1ent in the allowance of changes to or amendments to complalnts answers and
counterclarms and in grantmg contmuances for good cause shown when necessary to serve .
| the ends of Justlce ».8.C. Mag Ct R 14 Based on the record Appellant has made a .' |

sufﬁc1ent showmg that the ends of Justrce necessrtated that an amended Answer be allowed

| Subsequent to the ﬁling of an inltial p‘ro se Answer on the prepared forms available through o

the Magistrate a settlement .was reached and‘ performed. This constitutes a potentially .

- complete defense to l1ab111ty However Appellant was demed the nght to: amend its answer
: Th1s Court should Teverse the Order on Appeal and conﬁrm that Appellant may amend its

Answer in connectron w1th a new trral onl1ab111ty- and damages. :

o



IV ‘ THE CIRCUIT COURT’S STATEMENT IN ITS ORDER ON
APPEAL THAT TRIPP CREECH IS STILL A PARTY TO THIS
ACTION IS ERRONEOUS AND MUST BE REVERSED
W1th1n the appeal Appellant requested that the C1rcu1t Court amend the capt1on
s1mply to reﬂect the fact that the Magrstrate had drsmlssed Tr1pp Creech as, a party and that‘

Atlantrc Lawn Serv1ce Inc was the sole defendant A review. of the Maglstrate S Return

reﬂects a correct capt1on and the body of the Return reﬂects that the corporate entlty 1s the. '

» _sole defendant At the close of the hearmg on the appeal the C1rcu1t Court requested thatf o

the partles submlt proposed orders In her proposed order Respondent 1ncluded ﬁndlngs

that Tnpp Creech was" stlll a party to the actlon even though the Mag1strate 'S Return N

3

' spe01ﬁcally 1nd1cated that th1s was no longer the case. In the course of afﬁrmmg the'_v

A Maglstrate s ruhngs on: the other issues, the 1ncorrect frndmgs regardlng the 1nclus1on of -~

'Tr1pp Creech -as a party were adopted by the C1rcu1t Court These ﬁndlngs wh1ch were S

_ actually 1nterposed by Respondent in d1sregard of the Magrstrate s Return are erroneous and :

should be -reyersed.-' |

-3 At the time that Appellant ﬁled its appeal thh the C1rcu1t Court the Maglstrate s Return was not yet~'
prepared Out of an abundance of caution, prior to seemg the Return, Appellant requested that the caption be,
corrected. Once the Return was prepared and submitted, the issue regardmg the deletion of Tnpp Creech from B
‘the captlon was clear S

0.



S~

" CONCLUSION

- For :[he reasoﬁ ’sfaied, this Court should reverse thé order of the cifcuit court, éllowing ‘
Ai)peljlant Atléntic Lawn ':}Serv»ice,.‘the basw rights of a trial on liability and damages where he
~canbe preseﬁt, a trial b_y':jfur.y’,- thé 'ébility to’amend its Anéwer, and clariﬁcation‘that the sole
d‘ef_endant'in' thé matter 1sAtlant1c I;awan.ervic.e, Inc. | |

" Respectfully submitted,

EllisR. Lesemann =~ . '
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