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Respondents/Appellants Lady Beaufort, LLC and Tideland Realty, Inc. (hereafter,
“Respondents™) provide this brief in reply to Appellants/Respondents’ (hereafter “Appellants™)
opposition brief dated January 2, 2019. Therein, Appellants argued that (i) Respondents’
argument regarding attorneys’ fees is not preserved, (ii) the Master’s reduction of the awarded
attorneys’ fees was proper,! and (iii) Appellants did not waive or otherwise fail to preserve

objections to the reasonableness of attorney’s fees. Respondents address each in turn.

1. - There is No Issue Regarding Preservation of Respondents’ Argument

Appellants contend that six words on page eight of the Master’s May 11, 2017 Order —

»2 __ strip Respondents of their entitlement to their full attorneys’

“in order to obtain the property
fees under the contract between the Parties, and because Respondents did not previously appeal

or seek reconsideration of the inclusion of those six words, Respondents’ challenge to the

reduction of attorneys’ fees is not preserved. These arguments must fail.

1. Respondents Could Not Have Appealed or Moved for Reconsideration of the
Original Order

Respondents were not an aggrieved party as to the original order and thus lacked standing
to appeal from or move to reconsider the order. See, e.g., Cisson v. McWhorter, 255 S.C. 174,
178 (1970) (“[O]ur court 1s concerned with correcting errors that have practically wronged the

appealing party. It, therefore, follows that it is our duty to reject an appeal that is prosecuted by a

1 Appellants, in their separate appeal, contend that Respondents are not entitled to any
attorneys’ fees. This argument, though disputed, is addressed in the briefing for the separate
appeal and is not responded to herein.

2 “Lady Beaufort has also expended $53,924.41 in attorney’s fees and costs in order to obtain
the property it lost because of the Defendants’ conduct.” May 11, 2017 Order at 8 (emphasis
added). As discussed infra, the six italicized words are at odds with the rest of the Order,
including the award.



party who is not aggrieved in a legal sense by the judgment of the trial court.” (emphasis
added)); In re Estate of Timmerman, 331 S.C. 455, 460, 502 S.E. 2d 920, 922 (Ct. App. 1998)
(“When a party receives an order that grants certain relief not previously contemplated or
presented to the trial court, the aggrieved party must move, pursuant to Rule 59(e), SCRCP, to
alter or amend the judgment in order to preserve the issue for appeal.” (emphasis added)).
Respondents requested damages including attorneys’ fees incurred as of the date of the request
(the date of trial) and were awarded the same. There was nothing for Respondents to appeal or

challenge on reconsideration.

2. The May 11 Order, Read as a Whole, Demonstrates the Intent of the Master to
Award Respondents All of Their Attorneys’ Fees

“[JJudgments are to be construed like other written instruments,” and the “determinative
factor is the intent of the court, as gathered, not from an isolated part thereof, but from all the
parts of the judgment itself.” Weil v. Weil, 299 S.C. 84, 90, 382 S.E.2d 471, 474 (Ct. App. 1989)
(quoting 46 Am. Jur. 2d, Judgments § 73 (1969)). Applying this principle to the Judge Dukes’
May 11, 2017 Order compels the conclusion that the Master intended to award attorneys’ fees
incurred after Lady Beaufort recovered the property from Inverness.

First, the Master did award attornéys’ fees and costs past that time, awarding an amount
that included fees incurred through the date of trial. May 11,2017 Order at 8. Second, the
Master’s intent is evidenced by his awarding of prejudgment interest on the additional $25,000
that Lady Beaufort had to pay to Inverness over the original contract amount to acquire the
property. This amount was, of course, ascertainable as of the date of the closing with Inverness.
Judge Dukes declined, however, to award prejudgment interest on the claimed attorneys’ fees,
finding they were nof ascertainable prior to the judgment in this case. See Babb v. Rothrock, 310

S.C. 350, 426 S.E.2d 789 (1993) (prejudgment interest is obtainable when payment is

2



demandable of a certain or ascertainable sum). Had the Master’s intent been to cut off Lady
Beaufort’s entitlement to attorneys’ fees at the date of closing with Inverness, then Respondents’
attorney’s fees would have been ascertainable at that time because they could accrue no further,

entitling Respondents to prejudgment interest on those fees as of that date.

3. As a Result of Appellants’ Motion for Reconsideration, the Offending Language
Was Removed from the Original Judgment

Judge Dukes’ original Order stated, “Lady Beaufort has also expended $53,924.41 in
attorney’s fees and costs in order to obtain the property it lost because of the Defendants’
conduct:” May 11, 2017 Order at 8 (emphasis added). However, Judge Dukes’ February 14th
Order (granting Defendarnts® Motion for Reconsideration in part) modified the original order,
removing the language in question, changing it to: “Lady. Beaufort also claims damages in the
amount of $53,924.41 in attorney’s fees and costs which it claims it expended on account of
Defendants’ default.” ¥February 14,2018 Order at 3-4.

The “in order to obtain the property” language did not réappear until the October 26,
2018 Order Amending the Judgment, from which Respondents timely appealed. There is no

issue regarding preservation of Respondents’ argument.

11. The Master’s Reduction of the Award of Attorneys’ Fees Was in Error as a Matter
of Law

1. The Contract Entitles Respondents to All of Their Attorneys’ Fees

As set forth in Respondents’ initial brief, the contract between the Parties provided that,
“[i]f Seller defaults in the performance of any of the Seller’s obligations, Buyer may . . .
[r]ecover attorneys’ fees and all other direct costs of litigation if Buyer prevails in any action
against Seller.” Contract at 6, § 27(A). Respondents brought and prevailed in an action arising

out of Appellants’ default, an action that continued past the date of the closing with Inverness

3



and continues to this day. The contract does not limit the dﬁration of time during which
attorneys’ fees accrue and are recoverable.

The closing with Inverness came about as part of the settlement of Respondents’ claims

" against Inverness. May 11,2017 Order at 4, 25. The suit against Appellants (the Seller)

continued thereafter and it is this latter suit that entitles Respondents to fees under the contract,
not merely the claims against Inverness.

The Master therefore erred as a matter of law in establishing the date of closing with
Inverness as a cutoff date for the accrual of attorneys’ fees in the suit against Appellants and in

reducing the award of those fees contrary the contract.

2. Paid vs. Incurred and Owing

Appellants seek to make much of a statement at trial by the principal of Lady Beaufort,
Mr. Kerr, that $53,924.41 in attorneys’ fees had been paid to date. Brief of Appellant (Jan. 2,
2019) at 19. Appellants go so far as to call this statement “a lie” and “an outrageous lie.” Id.
Respondents have conceded this was a misstatement by Mr. Kerr, a long-time client of the
Epting firm, and that Mr. Kerr, under examination at trial, simply did not make a distinction
between what he had paid and what he had incurred in attorneys’ fees. Judge Dukes’ order
recognized that the distinction between amounts paid or incurred is of little moment. See
October 26, 2018 Order at § 26 (“I find and conclude that the Plaintiff has expended or
incurred $17,857.00 in attorney’s fees and costs in order to obtain the property it lost because of
the Defendants’ conduct, and the Order filed on May 11, 2017 should be amended
accordingly.”).

Nowhere in the contract between the Parties does it state that attorneys’ fees must have

been paid before they are recoverable. Courts have routinely held that attorneys’ fees are



recoverable to the extent they are incurred, regardless of whether payment has been made. See,
e.g., Greenhill v. U.S., 96 Fed. Cl. 771, 776 (Fed. Cl. 2011) (noting that incurred attorneys’ fees
may be recoverable even where an attorney performs work pro bono with no expectation of
payment by the client); Farmers Ins. Exchange v. Law Olffices of Conrado Joe Sayas, Jr., 250
F.3d 1234, 1238 (9th Cir. 2001) (noting courts’ interpretations that fees were “incurred”
“because the parties claiming fees had become liable to other parties for some amount of money
as a result of the litigation™); Phillips v. Gen. Servs. Admin., 924 F.2d 1577 (Fed. Cir. 1991)
(holding a prevailing party entitled to attorney’s fees incurred even though, pursuant to a fee
arrangement, the party would never be responsible for paying those fees).

Appellants argue further that Judge Dukes’ decision to reduce the award of fees “was
undoubtedly influenced by the lack of credibility exhibited by Lady Beaufort on this issue.” Jan
2. Brief at 19. Judge Dukes’ order, though, does not support this contention. By repeatedly
stating that the attorneys’ fees were awarded only to the extent incurred to obtain the property in
question, the order makes plain that the Court’s interpretation of the contractual entitlement to
fees is the basis for the reduction. Specifically, the amended judgment refers to:

o “attorney’s fees and costs spent by Lady Beaufort to obtain the Property” —q 7

e “the attorney’s fees and costs charged by the Epting Firm to Lady Beaufort up
and through that point in time were reasonably necessary in order to obtain the
property Lady Beaufort lost because of the Defendants’ conduct” — q 13

e “$10,000 in attorney’s fees and costs in order to obtain the Property it lost
because of Defendants’ conduct” —§ 15

e “19.3 hours spent by Mr. Epting and the 27.5 spent by Ms. Endemann were
reasonably necessary in order to obtain the subject property” — 9 19

e “The Plaintiff’s attorneys have obtained a beneficial result for their client, having
obtained the Property which is the subject of this action for their client.” — § 23

e “the $10,000 in costs and attorney’s fees which it paid to the Epting Firm in
order to obtain the Property which is the subject of this action” — 24
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e “Plaintiff has expended or incurred $17,857.00 in attorney’s fees and costs in
order to obtain the property it lost because of the Defendants’ conduct” — § 26.

October 26,2018 Order. The contract, though, entitles Respondents to “[r]ecover attorneys’

fees and all other direct costs of litigation if Buyer prevails in any action against Seller” with no
such limitation as imposed by the trial court. The Master’s reduction of Respondents’ recovery
of attorney’s fees was, as a matter of law, contrary to the language of the contract and should be

reversed.

III.  Any Objection by Appellants to the Amount of Respondents’ Fees Was Waived

An objection not raised at trial is waived. See Johnson v. Sonoco Prods. Co., 381 S.C.
172,177, 672 S.E.2d 567, 570 (2009) (“An issue may not be raised for the first time in a motion
to reconsider.”). It is undisputed that Appellants did not dispute or object to the amount of
Respondents’ attorneys’ fees at trial.> Appellants’ objection to the amount of the award of
attorneys’ fees was therefore not preserved for reconsideration or for this appeal.

Additionally, Appellants mischaracterize the circumstances surrounding the entry of the
Respondents’ invoices at trial. As a housekeeping matter at the end of trial, counsel for Lady
Beaufort sought to enter Plaintiffs’ legal invoices into evidencé to support fee affidavits already
admitted. Trial Tr. at 180:20-181:11. A redacted version was handed to Defendants’ counsel
and an unredacted version was to be handed up to the Court, anticipating (i) that Defendants’
counsel may challenge the redactions and the Court may need to conduct an in camera review at

that time, and (ii) that the Master would need the invoices to make findings as to the

3 Nor did Appellant’s January 2nd brief dispute that Respondents’ fees were actually incurred
and reasonable. See 5 Am. Jur. 22 Appellate Review § 512 (2016) (when a party “fails to
respond to an issue in its brief, the court may treat the failure to respond as a confession that the
[other party’s] position is correct™).



reasonableness of the fees. Id. Counsel for Defendants stated, “I don’t need that, sir,”
apparently indicating thereby that the affidavits were sufficient to establish the amount and
reasonableness of the fees. Id The Master seems to have understood counsel’s statement in that
way, stating “All right. Hang on to them,” and “[i]t sounds like it’s an all or nothing situation”
regarding an éward of attorneys’ fees. Id.

In any event, Defense counsel did not object to the Court’s statement or otherwise raise |
any contention that Respondents’ attorneys’ fees were too high or were to be cut off after a

particular time. See id. The argument is not preserved.

IV. Conclusion

For the foregoing reasons, the trial court’s October 26, 2018 order should be vacated and
an order entered awarding Respondents all of their attorneys’ fees, including post-judgment fees,

incurred in this matter to date.

Respectfully submitted,

February ]ﬁ, 2019 / /2’/(

Arfrew K. Epting, Jr. , Esquire
Jaan G. Rannik, Esqulre
ANDREW K. EPTING, JR., LLC
46A State Street, Charleston, SC 29401
P: (843) 377-1871
F: (843) 377-1310
ake(@epting-law.com
jer@epting-law.com

ATTORNEYS FOR RESPONDENTS




P

THE STATE OF SOUTH CAROLINA

In the Court of Appeals ’
Ricy
ECJEE Vs
APPEAL FROM BEAUFORT COUNTY ﬁ:};
Court of Common Pleas for the Ninth Circuit F B 13 2019

Marvin H. Dukes, Master in Equity and Special Circuit Cougoun‘ of A
Judge P 4

Case No.: 2014-CP-07-0052

LADY BEAUFORT, LLC & TIDELAND REALTY, INC,................ Respondents/Appellants,

V.
HIRD ISLAND INVESTMENTS, INC. SHERWOOD N. FENDER, ADDISON D. FENDER,
MARTHA B. FENDER, WILLIAM B. BOWEN, LADY KEMMERLIN, LLC, BRICKYARD
HOLDINGS, INC, AND A&K HOLDING CO., LLC, Defendants.

OF WHOM HIRD ISLAND INVESTMENTS and SHERWOOD N. FENDER are

the............... Appellants/Respondents.
AND
WILLIAM M. BOWEN.......ooiiiiiiiiiiie, Third Party Plaintiff,
| AND
JAMES S. KERR and MATT TRUMPS..........cooiiiiiiiin, Defendants,
PROOF OF SERVICE

I certify that I have served Respondents/Appellants’ Initial Reply Brief by depositing a
copy in the United States Mail, Postage prepaid, on February 12, 2019, addressed to
Appellants/Respondents’ attorneys of record as follows:

H. Fred Kuhn, Jr., Esquire
P.O. Drawer 507
Beaufort, SC 29901



Pl

and

William M. Bowen, Esquire
WILLIAM M. BOWEN, P. A.
P.O. Drawer 6128
Hilton Head Island, SC 29938

ANDREW K. EPTING, JR., LLC

n f TN

Andrgw K. Eptlng, Jr.

Jaan G. Rannik

46A State Street, Charleston, SC 29401
Phone: 843-377-1871; Fax: 843-377-1310
ake@epting-law.com
jgr@epting-law.com

Attorneys For Respondents/Appellants



ANDREW K. EPTING, JR., LLC

ATTORNEYS AT LAW
ANDREW K. EPTING, JR. * AKE@EPTING-LAW.COM
JAAN G. RANNIK * JGR@EPTING-LAW.COM

February 12, 2019

VIA FEDEX

FEB 13 2019 -
“ Courtof Appes

The Honorable Jenny Abbott Kitchings 8
Clerk of Court

1220 Senate Street

Columbia, South Carolina 29201

RE:  Lady Beaufort, LLC & Tidelands Realty, Inc. v. Hird Island Investments, Inc. and
Sherwood Fender
Case No.: 2014-CP-07-0052
Appellate Case No.: 2018-001969

Dear Ms. Kitchings:

Enclosed please find the original and one copy of Respondents/Appellants’ Initial Reply
Brief together with a Proof of Service. I would greatly appreciate your filing the originals
and returning the file-stamped copies to me in the self-addressed, stamped envelope
provided. Thank you.

With kind regards,

Enclosures — as stated
cc: William M. Bowen, Esquire
Fred H. Kuhn, Jr., Esquire

46A STATE STREET * CHARLESTON * SC * 29401
PHONE (843) 377-1871 - FAX (843) 377-1310



L 3NUNUODOP=POoUISLLZ,8|pPUBY  UohouUoRBULIjUoDIUsWdYs/Buiddiys/woo xapa) mmm//:sdny

'9pINg) 901AI9S XIPo

JUSLIND 99S ‘SHWI[ SWI} 101IS UIYIM PaJl 9 ISNW SWIBJD USHLAA *SPINDS2IAISS JNO Ul Palsl| SWall J8Yjo pue sjustuniysul ajgeljobsu ‘sjeysw snoosid
‘fujamal -5°2 ‘0p0°1L$ St SNjeA AlBUIPIORIIXS JO SWS)I JOJ WNWIXEAI'SSO| PSjUSWNOOP [BNJOR PISOXD JOUUED AIDADD9Y "SN[BA PAIB[OSP pazuoyne

|y} 4o 001$ Jo Jejeaub ay) o) pajwy s [e198ds Jo ‘jeljuanbasuog’|eiuspioul oaup Jayjeym abewep Jo swlioy Jayo pue ‘sjsoo ‘so9) s Aauione

‘Wouid ‘)sessiur swosu] ‘sajes Jo sso| ‘abeyoed oyy Jo anjea oisulul Buipniou; ‘sso] Aue Joj xgpa4 wod} 1aA00al 0) JybBu anoA "Aidde sping soneg
X3pa4 JUSND BU) U] PUNO} SUoHE)WIT WD A|SWw) B 31} pue ssoj |enjoe JnoA jJuswnoop ‘eBieyo |euonippe ue Aed ‘onjea Jaybiy e a1ejoop noA ssajun
‘uofjewlojuls|w Jo'Aianepsiw‘Aisalep-uou ‘Aejep ‘sbewep ‘ssof Jo Jnsal ay) Jeyjeym ‘sbexoed Jad QgL $ Jo SS90Xa Ul WIEID Aue Jo} B[qisuodsal aq
JOU [lIM X3 PO’ WO0'XePa} UD 8]|(B|IRAR ‘OpINg 89|AI8S XJPad JUSLINg Y} Ul SUDNIPUOD 99IA19S SUj) 0] Juswaslbe JnoA seynjsuoo wejsAs siy) jo asn
"Jaguinu JUnoooe XJpa- JNoA jo uoje|jeouro ay) yim Buole ‘sebieyo Bui|iq [euonippe

ul jInsaJ pinoo pue jus|npne.l} st sesodind Buiddiys Joj [ege] siys jo Adooojoyd e Buisn “Buiddiys 1oj [oqe] [ewibuo pejund sy) Ajuo esn :Buuiepy

‘pPBUUBDS puUB pesJ aq UeD |aqe] ayj Jo uouod apoaleq ayj jey) os juswdiys JnoA o} )1 xyje pue yonod Buiddiys ul joqe| 8oeld "¢
"oul| |ejuozyoy o) Buoje abed pajund ey} pjo4 2

“Jajupd 18Ul 1o Jase} JnoA 0} [age] JnoA juud o) abed siyy uo uopng Juld, 8 8sn L

‘1eqe| siyy Bunupd Jayy

fm e e e —————— — e —— — = o S —_—— ——— e Al L e L e e e e e e L e e -

Qve/aEa0/eraas anL020106L0L5LE

29201

WED - 13 FEB 3:00P

SHIP DATE: 12FEB19
CAD: 1931300/INET4100

ACTWGT: 1.00 1B
BILL SENDER

STANDARD OVERNIGHT

|
!

REF: LADY BEAUFORT

FEB 13 2019
SC Court of Appeals

g43) 377-1871

ANDREW K. EPTING, JR.

SC COURT OF APPEALS

1220 SENATE ST
COLUMBIA SC 29201

(843) 377-1871

INV:
PO:

U AR OO T
I @
7744 5137 7149

TRK#
0201

ANDREW K. EPTING, JR., LLC
46A STATE STREET
CHARLESTON, SC 29401
UNITED STATES US

70 JENNY ABBOTT KITCHINGS

ORIGIN ID:RBWA

—_
)
o)
@
<
[}
=
=
=
n
x
18]
g
@
I8

6Loc/icLie

w
=
[
Re}
©
-
—
3
>
=
&
—
o



