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I1.

II.

IV.

STATEMENT OF ISSUES ON APPEAL

Did the Lower Court’s sua sponte statement set aside an entry of default?

Did the Lower Court properly grant summary judgment to Respondent on to
Appellants’ counterclaims for abuse of process and breach of contract?

Does Respondent requlre a statute to foreclose on unpald assessments when a
contract between the parties provides for this remedy?

Does equity allow for foreclosure on unpaid assessments to occur despite the .
lack of a statute?

v,



STATEMENT OF CASE

This case arises out of the foreclosure of a homeowners’ association lien for ur~1paid"
assessments. Appellants Wanda J. Miller and Orlando F. Miller (collectively .-“App_ellants”\) are
the owners of real proeerty located at 261 Kenmore Park Drive (“Property”) in Richland County.
"The property is locéted in The Homestead subdivision and, therefore, eneumbered by Covenants,
Conditions and Restrictions for Homestead (the “Declaration”). Respondent The Homestead
Property Owners Association, Inc. (;‘Respohdent”) is the homeowners’ association for The
Homestead. |

On May 4, 2016‘Resp,ondent recordecé a Notice of Lien against the Property for unpaid
horﬁe_owners’ association assessments. (R. p. 18, 9.8). On October 30, 2017, Respondent
initiated this :suit seeking foreclosure of its lien. Appellants were served on November 8‘, 2017.
| (R. pp. 23-24; pp. 226, 11. 13-25). On January 23, 2018 Respondeht filed an Affidavit of Default
and this matter was referred to the Master-in-Equity for foreclosure proceedings. (R. p. 32). The
initial foreclogure hearing was scheduieci for May 14, 2018 however, that hear,ing was continued
and rescheduled for July 30, 2018.

On June 1, 2018, Appellants filed an Answer and Counterclaim allegiﬁg claims of Abuse
of Process and Breach of Contract against Respohdeﬁt. (See R. pp. 47-51). Appellants’
Counterclaims allege Respondent refused and returned. Appellants’ payments in order to
“illegally” generate a lawsuit and attomeys; fees. (R. p. 50, 99 32-36; p. 50-51, .w 39-41).
Appellants were deposed on July '16, 2018. (See generally R. pp. 152-288; pp. 289-355). On
July 20, 2018, Respondent'timely filed its Reply to Appellants’ Counterclaims and a Motion for
Summary Judgment. CS_@Q g enefally R. pp. 52-56; pp. 57-58). | |

On July 27, 2018, Appellants ﬁled two Motions for Relief from Judgment pursuant to

“Rule 60(a) and Rule 60(b), SCRCP. (See generally R. pp. 59-60; pp. 61-63).

1



On July 30, 2618, both parties appeared ’for a hearing on the outstanding motions.
Following t_he hearing, the Richland County Master-in-Equity granted Respondent’s Motion for
Sum_mdry Judgment as te Appellants’ Counterclaims. (ROA 1-‘6). Furtner, this Order also
denied Respondent’s claim for foreclosure and specifically provided it did not end the case. (See
R.p. 95). |

STATEMENT OF FACTS

As neted above, Respondent 1s the homeowners’ association for The Homestead
subdivision that includes the Property owned by Appellants.  As part of The Homestead
subdivision, the Property is subject to the Declaration that provides for Appellants to make
certain payments to Respondent and for Respdndent to take collection of those payments for
certain assessments levied by Respondent.

To be sure, _the‘ Declaration was recorded on April 5, 2006 in the Register of Deeds for
Richland County ‘in Book 1169 at Page 3279. (R. pp. 72-87). The Declaration enplicitly
encumbers the real property designated as Tracts A, B and C on a plat recorded at the Richland
County Register of Deeds in Book 859 at Page 540 (t};e “P1~at”). (R. p. 88). In 2007 Brickyard
44, LLC conveyed t\?\;O parcels from the redl property depicted on the Plat to Shumaker Homes,
Inc. by deed recorded in the Richland County Register of Deeds in Book 1292 at Page 3389 (the
“Shumaker Deed”). (R. pp. 89-90). The Shumaker Deed states that these parcels are a portion
of the same land already encumbered by the Declaration.! (Id.). Shumaker Homes, Inc.
subsequently conveyed one of these parcels, denoted as Lot 62, to the Appellants by deed

recorded December 12, 2007 in the Register of Deeds for Richland County in Book 1383 at Page

2579. (R. pp. 91-92). These plats and deeds show that Appellants’ Property is a portion of the

' The Shumaker Deed’s derivation cites three deeds recorded in October 2003 in Book 864 at
Pages 653-662. These deeds describe the real property in question by reference to the plan
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real property initially encumbered by the Declaration when it was filed April 5, 2006. Therefore,
§ , .
as record owners of the Property,- Appellants are required to make certain payments to

Respondent for assessments related to the Property’s inclusion in The H'om¢étead subdivision.
The Declaration entitles Respondent to collect assessments and costs from Appellants,
The Declaration provides: -

“[Elach Owner of any Lot, by acceptance of a deed therefor, whether or not it
shall be so expressed in such deed, is deemed to covenant and agree to pay to the
Association: (1) Annual assessments or charges; and (ii) Special assessments for
capital improvements, such assessments to be established and collected as
hereinafter provided. The annual and special assessments, together with interest,
costs,...shall be a charge on the land and shall be a contihuing lien upon the Lot
and 1mprovements against which each such assessment is made.”

(R. p. 75, §1). Further, the due date for each assessment is established by the Board of Directgrs.
(See R. pp. 76-77, §7(2)).

The Declaration also provides for timelines when an unpaid assessment becomes
delinquent, the interest rate and the ultimate penalties for a failure to pay an owed assessmént.
More specifically, the Declaration states: - -

“Any annual assessment not paid within thirty (30) days after the due date shall

bear interest from the due date at that rate which is equal to the rate of interest

chargeable by law in the State of South Carolina on money judgments. The

Association may . . . foreclose the lien against the property in like manner as a

mortgage of real property, and . . , interest, costs and a reasonable attorney’s fee

shall be added to the amount of such assessment.”

(R.p. 77, §8).

The contract between the parties provides that Respondent is entitled to foreclose its lien
in the same manner as a mortgage if Appellants fail to pay any annual assessment within thirty

(30) days. Importantly, Appellants admit they owe Respondent $180.00 per year for each year

they have not paid. (See R. p. 224 1. 11-12). Further, Appellants admit they did not pay any

recorded at Book 859 at Page 540. This is the same plat used to describe the property

encumbered by the Declaration. .



assessments in 2014, 2015, 2016, 2017 or 2018, (R. p. 202, 113-11; p. 226, IL. 7-9: p. 315, 1L 16-
21 p; 318, 1. 16-22). Therefore, Appellants have not presented any evidence to ‘contest
Respondent’s claim for unpaid -assessments in the amount of $900.00. Most signiﬁcantly,l
Appellants admit they have not péid any money to Respondent or its agents since 2013. (_Sﬁ R.
© p- 315,11 16-21; p. 202, 11. 3-10).

| After failed attempts to collect u_npaid assessments from Appellants itself, Respondent
direé‘ted its attorney to file a claim of lien against Appeliants’ property. Thus, on Octobcr 30,
2017, Respondent initiated suit seeking'.forecllosure of its ﬁen for ﬁnpaid assessment; (See
g.enerélly R. pp. 15-19); Appellants wefe served with Respondent’s suit on November 8, 2017.
(R. pp. 23-24). On January 23, 2018, ‘Respondent filed an Affidavit of Defaunlt and this matter
was referred to the Richland County Master-in—Equity for foreclosure proceedings. (R. pp. 26-
27, p.32). | | )

The initial foreclosure hearing ‘was schedﬁled for May 14, 2018. At this hearing,
‘Appellants appeared for the first time; with Brian C. Gambrell as counsel; therefbfé, thé heéﬁhg
was continued until July 30, 2018.> However, during the May 14, 2018 hearing, the trial court
sua sponte stated that Appellants, by and through their counsel, were free to file an Answer.
Unfortunately, no trénscripf for the May 14, 2018 hearing exists. Even still, Appellants assert
the Master’s sua sponfe‘ statement lifted the default previously imposed. However, the entry of
default was ne'ver'fofmally set aside pursﬁént to Rule 55(c), SCRCP.

Thereafter, Appellants. filed an Answer and Copnterclaim alleging claims for abuse of

-

process and breach of contract against Respondent. (See R. pp. 47-51). App‘ellanfs’

? Following the May 14, 2018 hearing, the lower court signed an Order Granting Judgment of
Foreclosure and Sale that was electronically filed on June 4, 2018. This order was signed as a
result of a clerical error. The parties consented to a vacation of this order at the July 30, 2018
hearing. ' . :



counterclaims allegé Respondeﬁt refused to accept and returned Appellants? payments in order to
“illegally” generate a lawsuit and attorneys’ fees. (R. p. 50, 99 32-36; pp. 50-51, 9 39-41). In
addition, Appellants’ Answer and Counterclaim demandeava jury trial. (R. p. 51, I B).

In the interim, Appellarllts were deposea. During their deposifions, Appellants admitted
they have not paid any money to Respondent since 2013. - (R. p. 315; 1. 16-21; p. 202, 11. 3-10).
Instead, Applella‘rnlts testiﬁed Responden.t"refused to resolve the foreclosure case under terms
acceptable to Appellants. (R. p. 202, 11. 10-25; p. 203, 1. 2-6: p. 331, 11. 7-14).

| In response -to Appellants’ counterclaims, the undersigned were retainéd to defend
Respondent. . (R. p. 357). On Ju1y4 20, 2018, Respondent filed a Rep\ly to Apbellants’
. Counterclaims and a Motion for Summary Judgment as to Respondent’s claim for foreclosure
and to dismiss Appellants’ counferclaifns baééd largely on Appellants’ deposition testi'mony.
(See generally R. pp. 52-56; bp. 57-58). On July 30, 2018, Respondent filed a Memorandum in
Support. (See generally R. pp. 64-94). Sigf;iﬁcantly, Appellants did not file any Memoranda in
‘Opposition to Respondent’s Motion. Instead, on vJuly 27,2018, Appellants filed two Motions for
Relief from Judgment pursuant to Rule 60(a) and (b), SCRCP. (& generally R. pp. 59-60; pp.
61-63).

Appellants’ Motion asserted the Master’s ;vua sponte statement during the May 14, 2018
foréclosure hearing that Appellants could file responsive pleadings relieved Appellants of default
judgment pursuant to Rule 60(b). (Id.). Further, the Motion also requested that the trial court
transfer the counterclaims to the general docket. (Id.). According to Appellants, a transfer to the
general docket was appropriate due to Appellants’ timely jury trial demand contained iﬁ their

Answer and Counterclaim and the causes of action asserted therein were legal and compulsory.

(Id.).



OnJ uly 30, 2018, fhe pa;ties égain appeared before the Master-in—Equity for a hearing on
‘all outstanding motions. Following this hearing, the Masfer granted Respondent’s Motion for
Summar'y Judgment as to Appellants’ counterclaims, thereby dismissing those claims with
prejudice as a matter of law, but denied Respondent’s Motion for Summary Jhdgment on its
- claim for foreclosure.’ (See. generally R. pp. 1-6). As Appellants’ counterclaims were 'ais'missed
as a matter of law, the Masfer also found Appellant’s Motion: was moot;therefore, it was
denied. (R.p.5). |

. As aresult of the trial court granting Respondent"s Motion as to thé cour\lterclaims, the
trial court also determ‘ined Appellants’ Motions to transfer and relief frofn judgment were
moot—therefore, denied.

Appellants filed a Notice of Appeal with this Court on August 28, 2018. (R..' p. 95).
Appellants now ask this Court to review the trial court’s August 13, 2018 Order granting
Respondent’s Motion for Summary Judgm'ent/ as to Appellants’ Counterclaims and Denying
Réspo'ndent’ s .CIair‘n for Foreclbsﬁre.

STANDARD OF REVIEW

When reviewing an order granting summary judgment, an appellate court applies the

same standard as the court below. DavidAv. McLeod Reg. Med. Ctr., 367 S.C. 242, 247, 6_26

S.E.2d 1, 3 (2006). Summary judgment is proper when there is no genuine issue as o aﬁy

material fact and the moving party is entitled to judgment as a matter of law. Rule 56(c), SCRCP

(2016); Garvin v. Bi-Lo, Inc., 343 S.C. 625, 628, 541 S.E.2d 831,'832 (2001). A court must

construe all ambiguities, conclusions, and inferences arising from the evidence against the

moving party. City of Columbia v. Town of Irmo, 316 S.C. 193, 195, 447 S.E.2d 855, 856
(1994). However, the opposing party may not rest upon mere allegations or denials, but must

respond with specific facts showing a genuine issue of material fact. Id. More specifically, a



" |
responding party “may not rest upon 'th’e mére allegations or denialsv‘of his f)leading, but his
‘response, b-y4 affidavits or as otherwise pro-\)/ided in this rule, must set forth specific facts sl}owing
that there is a genuiné issue for trial. If he does not so respond, summary judgrr;ent, if
appropriate, shall be entered ag.ainst him.” Rule 56(¢), SCRCP (2016). A grant of summary
judgment is “completely appropriate when a properly supported motion sets forth fac’ts that
remain imdisputed or ére contested in a déﬁcient manner.” David, 367 S.C. at 250, 626 S.E.2d
at 3. _ | { |

ARGUMENTS

I. Appellants incorreétly assume default was set aside despite a lack of evidence in the
' record to support such a conclusion.

The trial court’s Order on August 13, 2018 speciﬁcally provided its rﬁling did not end the
case and only dismissed Appellants’ counterclaims against .Respondenti Therefore, Respondent
wQuld aésert that this caée, in its entirety, is not properly before this Court.

As set forth in their Initial Brief, Appellants’ first and second stateménts ’of the issues on
appeal erroneously éésume default was:' lifted. AppellavntsA’ sole basis for this belief is the
Master’s sua sponte statement that they could ﬁie an Answer made during a hearing that
occurred without a court repor‘ter; therefore, there is no record of those proceedings for this Court
to review. While Resbondent does not dispute this §ua sponte statement Was made, no evidencé
exists in the r/ecord supporting that this statement, in and of itself, was intended by the Master
and/or effectively set aside the default Ofiginally entered against Appéllants. Flirther; no
evidence in thé record (or lack lthereof).supports such a finding. At worst, the r§cord is unclear
as to whether or not.thé défault was lifted.

The standard for granting relief from an ¢ntry of default is “good cause” as prescribed by _

the South Carolina Rules of Civil Procedure. Rule 55(c), SCRCP ("For good ‘ca‘use shown the

court may set aside an entry of default . . . ."); see Wham v. Shearson Lehman Bros., Inc., 298

7



S.C. 462, 465, 381 S.E.2d 499, 501 (Ct. App. 1989) (explaining the standard for grantiné relief
under Rule 55(c) is “good cause™). "This standard requires a party seeking relief from an entry of*
default . . . to provide an' explanation for the default and give reasons why vacation of the default

entry would serve the interests of justice," Sundown Operating Co. v. Ihtedge Indus., Inc., 383

S.C. 601, 607, 681 S.E;2d'885, 888 (2009). "Once a party has put forth a satisfactory explanation
.. . the trial court must also consider [the Wham factors]: (1) the timing of the motién for relief;
(2) whether tile defendant has a meritorious- defense; and (3) the degree of prejudice to the
plaintiff if relief is granted." Id. at 607-08, 681 S.E.2d at 888 (citing Wham, 298 S.C. at 465, 381
S.E.2d at 501-02). However, a trial court is not required to make specific findings of fact for
each factor if there i‘s sufficient evidence in the record to | support the trial court's

decision. Sundown, 383 S.C. at 608, 681 S.E.2d at 888. The decision whether to set aside an

entry of default is within the sound discretion of the trial court. Williams v. Vanvolkenbur,q,‘3l2
S.C. 373, 375, 440 S.E.2d 408, 409 (Ct. App. 1994).

While case law does provide that a trial court is not required to make specific ﬁndings of
-fact for each Wham factor if there is sufficient evidence in the record to support the trial court's
decision, heré, the trial court never even believed it had lifted‘ the default and there is insufﬁcient
evidence in the record to sﬁpport such a belief. (R. p. 105, 11. 5-14).

i

~ Appellants rely on S.C. Cmty. Bank v. Salon Proz. LLC, 420 S.C. 89, 800 S.E2d 488 (Ct.

App. 2017), to support the assertion that the Order of Reference to the Master-in-Equity was
improper; however, the facts presented to this Court in Salon Proz are easily distinguishable to
those at issue in the present case.

In Salon Proz, a bank filed a foreclosure action against a salon for defaulting on a note

-~

and a mortgage. In response, the salon filed an Answer which raised several counterclaims in

addition to a timely jury trial demand. The bank filed a Motion to refer the case to the local



Master-in-Equity under Rule 53, SCRCP, and the'Clerk of Court incorrectly signed and filed an
Order which referred the case to the Master déspite the salon’s timély filed answer, legal -

counterclaims and jury trial demand. See id. at S.C. 92. H‘owev.er, this Court held that the case
should not have been referred due to the saion’s jury trial demand in its Answer that was timely
filed to begin with.

Her¢, the Order of Reference and Affidavit of Default for each Defendant were filed on
January 23, 2018. (R. p. 32; ‘p. 25). However, Appellants did not éttempt to set aside the default
until May- 14, 2018 which was also their first appeafance in the case, and an answer was not filed
. until June 1, 2018. (R. pp. 47-51). Appellants then filed two_Mdtions for Relief from Judgmént
on July 27, 2018, three days before the July 30, 2018 Motion for Summary Judgment hearing.
(R pp 59-60; pp. 61-63). For the jury trial demand to be: vprvoper and Appellants’ case to be
restored to the general docket, the default would still have to be lifted. However, no evidence in
the record suggests this occurred. Instead? the Master’s decision to not immediately return the
case to the general docket further supports the position that the setting aside of Appellants’
,defaulf was never intended. |

Unlike the salon in Salon Proz, Appellants did not have a timely jury trial demand or an
answer that was timely filed when the Order of Reference yvaé signed by the Clerk; therefbre, the
referral was pfoper. As the referral was p,;’oper, the South Carolina Rules of Civil Procedure
conferred jluris.dicti(')n the lower céurt to hear Respondént’s motion. (“[Tlhe master...shall
exercise all power and authority \thiéh a circuit judge sitting without a jury would have in a
similar matter.” Rule 53, SCRCP). |

Under the jurisdiction bestowed upon the lower court bursuant to Rule 53, SCRCP and
based on the arguments of counsel and evildence presented atrthe July 30, 2018 hearing, the lower

court properly granted Respondent’s motion for summary judgment.



IL. The trial court properly dismissed Appellants’ abuse of process and breach of
contract claims on the merits.

A.-  Abuse of Process

“The essential elements of abuse of process are an ulterior purpésg and a willful act in the

use of the process not proper in the conduct of the proceeding.” Hainer v. American Medical

| Intern., Inc., 328 S.C. 128, 137, 492 S.E:2d 103, 107 (1997). “There is ho» liability where the
defendant has done nothing more than carry out the process to its authorized conclusion, even
though with bad intentions.” &

Appellants allege Respondent filed this suit for “the ulterior purpose of collecting a non-
existent debt.” (R. p. 50, 9 32). Appellants further claim Respondent “returned D;fendants’
assessment payments inside ‘(éic) of acceptingAthém for the purposes of generating this lawsuit.”
(Id. at § 34).‘ waever, given Api)ellants’. own deposition testimony that they have neither
submitted’payments to Réspondént nor ha\;e Respbndents returned any payments, Appellants’
abuse of process claim fails as a matter of iaw. (See R. p. 203, 11. 12-25; p. 205, 11. 16-23; p: 317,
11. 10-15). | |

Appellants’ deposition testimony established they have not submitted any payments to
Plaintiff since 2014; therefore, Respondent, havin'g received no payments, could not have

' \

possibly returned any payments. (Id.). |

| During Appellants® depositions, the only evidence offered to support the allegation that
Respondent'refus‘ed their,‘payrr.lents was in the context of Respondent’s refusal to accept payment
plans proposed by AAppellants. (R.A’p. 202, 11. 10-25; p. 203, 11. 2-6; p. 331, All. 7-14; p. 335, 11. 4-
7). Appellants’ testimony directly cbntradicts the allegations in their abuse of process |
counterclaim and does not create any genuine issue of fact that Réspondent has prosecuted this
foreclosure action fo_r any ulterior or improper purpose. (R. p. 203, Ql'l. 12-25; p. 205, 1l. 16-23; p.
. 317,11, 10-15). ‘
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Taken in tne light most favorable to Appellants, the evidence in the record establishes
only that Respondent has refused to settle this case nnder the terms Appellants requested.
Respondent’s refusal to accept less than the balance due cannot form the basis for an abuse of
process claimj Further, Deelaration speciﬁcally empowers Respondent to seek foreclosure of its

lien for assessments not paid within thirty days. (R. p. 77, § 8).

Based on the foregoing, the lower court was correct to determine Respondent was and is

entitled to judgment as a matter of law on this cause of action. |

B. Breach of Contract )

Appellants testified that Respondent was in breach of contract by failing to maintain the
common areas within the ‘neighborhood. (R. p. 249, 11.. 2-5; p. 326, 1. 5-13). However,
Appellants did not- make this allegation in their counterclaim. Even if they had, Respondent
would sti{lln'be entitled to surnrnary judgment.

Respondent owns approximately sixteen acres of unimproved property at the rear of the
subdivision. (See generally R. pp. 72-87). This area is shown as “Common Area” on the Plat.
(See R. pp. 93-94.1).. The Cornmon Area is comprised of almost fifteen acres of wetlands. (Id.).
Therefore, Respondent is prevented from developiné this area.

Even still, as alleged in their counterclaim for abuse of process, Appellants also claim in
their breach of contract counterclaim that Respondent breached its contract .with Appellants by
failing to accept Appellants’ payntents and “filed a lien in order to justify higher fees, costs, and

.attorney’s fees.” (R. p 51', 9 41). However; as discussed above, both Appellants testified they
did not submit any payments to Respondent. (See R. p. 203, 1L 12-25; p. 205, 11.16-23; p. 317, 1L
10-15). Again, Respondent could not possibly refuse to accept payments Appellants admit they

never made. Even still, both Appellants admitted they owe Respondent assessments that are

more than thirty days past due. (R. p. 202, 11. 3-7; p. 318, Il. 16-25; p. 350, 1l. 10-13). The
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Declaration specifically empowers Respondent to file a lien to secure chargee more than thirty
days past due. (R. p. 77, § 8).

‘Accordingly, Respondent .was ‘and is entitled to judgment as a matter ef law on
Appellants’ counterclaim for bfeach of co'ntract. Therefore, the lower court’s order granting

summary judgment to Respondent on Appellants’ breach of contract claim should be affirmed.

C. ' In the light most favorable to Appellants, no amount of time for discovery could
refute Appellants’ deposition testimony.

Appelvlants' assert they were not afforded an adequate amount of time to conduct
discovery; however, no additional amount ef time for discovery would have led to any materia.ls,
affidavits or other documents that could refute the direct testimony of Appellants as eliscussed
above. Appellants unequivocally -testiﬁed' they owed a debt to Respondents and made no‘
payments to Responden£ to satisfy of reduce the amount of the debt owed. (See R. p. 203, 1I. 12-
25; p. 205, 11. 16-23; p. 317, 11. 10-15). |

“The judgment sought shall be rendered forthwith if the...depositions...show that there
is no genuine issue as to any material fact and that the rnoving party is entitled to a judgment as a
~ matter of law.” Rule 56(c) SCRCP. No additional time for discovery could have created a
genuine issue of\materialv fact when Appellants’ deposition testimony was the basis for the lower
court’s granting Reepondent’s Motion for Summary Judgment as to Appellants’ counterclaims.

Therefore, the lower court’s Order should be affirmed as to Appellants counterclaims
against Respondent.

N

IIL. Respondent’s lien and right to foreclose arises by agreement between the parties;
‘therefore, a statutory lien is not necessary.

Appellants argue that Respondent cannot file a pre-suit lien or foreclose because no state

statute exists giving an HOA that right. However, Appellants’ argument overlooks the fact that

i
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South Carolina, as well as the rest df the country, recognizes and enforces contractual and
equitable liens in addition to statutory liens.

“A lien can be created only by a éontract with the owner of the property . . . or by a
statute or By operation of the common law.” 51 Am. Jur. 2d Liens § 11. “[A] restrictive

covenant is a voluntary contract between the parties. Courts shall enforce such covenants unless

they are indefinite or contravene 'public policy.” Sea Pines Plantation Co. v. Wells, 294 S.C.

266, 270, 363 S.E.2d 891, 894, (1987). “It is unquestioned that an owner of land méy contract

%

with respect to their property as they see fit . . .”. Inwood North Homeowners’ Ass’n, Inc. v.

Harris, 736 S.W.2d 632, 634 (Tex. 1987) (citing Goodstein v. Huffman, 222 S.W.2d 259, 260
(Tex. Civ. App. — Dallas 1949)). It is well acceptééi that “[pJromises in deeds for the grantee to
perform some act may be expressly or impliedly made a lien upon the land which is subject to
foreclosure on breach and which binds the land through constructive notice in the hands éf
| innocent purchaSe'rs."’ 7 G. Thompéon, Cémmentaries on the Modern Law of Real Property §
3157 at 93 (J. Grimes ed. 1962). /

South Carolina appellate courts have not faced this issue directly; however, our courts

have a long history of enforcing HOA liens and foreclosures. In Lovering v. Seabrook Island

Prop. Owners Ass’n, several homeowners challenged the validity of a special assessment levied

by Seabrook Island POA. Lovering v. Seabrook Island Prop. Owners Ass’n, 289 S.C. 77, 344

S.E.2d 862, (Ct. App. 1986), aff’d as modiﬁed on other grounds, 291 S.C. 201, 203, 352 S.E.2d

707, 708 (1987), superseded on other grounds by S.C. Code Ann. § 33-31-302.

While this court ultimately held the special assessment in that case was invalid, the
Court specifically held that “a nonprofit corporation has the power to enforce the collection of

dues and charges in accordance with the provisions of its by-laws.” Id. at S.C. 83. '
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Most recently, in Wachesaw Plantation East Comm. Sves. Ass’n, Inc. v. Alexander, this

court stated that, “[l]ike an action to foreclose a mortgage, an action to foreclose a lien for the

unpaid assessments of a homeowners’ association is an action in equity.” Wachesaw Plantation

East Comm. Svcs. Ass’n, Inc. v. Alexénder, 420 S.C. 251, 256, 802 S.E.2d 635, 638, n.1 (Ct.

App. 2017).

This court also used a similar analysis in First Fed. Sav. and Loan Ass’n of Charleston v.

Bailey. In that case, this Court was tasked with determining the priority between an HOA lien

and a purchase-money mortgage. First Fed. Sav. and Loan Ass’n of Charleston v. Bailey, 316

S.C. 350, 450 S.E.2d 77 (1994). The court hé_ld vthat the HOA had an equitable lien that arose
When the assessment wés ﬁxed'and became due. Id. at S.Cv. 357. The Court cited the SC
Horizontal Property Act and The-,Uniform Condominium Act as support for its conclusiAon. Id.
Significantly, this éourt sbéciﬁcally noted that the restrictive covenants at issue did “not provide
a method for _enforcin'g the nonpayment of the assessment charge aqd lien,” therefore, the HOA -
ha& to “resort to equity to enfo’rce its charge and lien . . . .” "Id. at 355-356. Thus, it is
~ reasonable to infer‘t‘hat had the HOA’s covenants provided for foreclosure of the lien, as the
Appellants argue here, the HOA Woﬁld not have had to “resort” to equity to enforce the lien.
Instead, the court would havc‘ “enforced [the covenants] according to their obvious meaning.”
1d. at 354. |

While our appellate courts have not had an opportunity to rule directly on this issue,

several circuit courts have. See Crickentree Homeowners® Ass’n, Inc. v. Manning, 2011-CP-40-

7557 (Richland County, Strickland, J.); Farming Creek Homeowners’ Ass’n, Inc. v. Barnes,

2013-'CP-,32-1262 (Russo, J.); Summit Comm. Ass’n, Inc. v. Mullen, 2013-CP-40-1553 (G.

Thomas Cooper, Jr., 1.); South Wood Comm. Ass’n, Inc. v. Samuel, 2013-CP-40-0147 (Lee, J.);

and Woodcreek Farms Homeowners’ Ass’n, Inc. v. Weiss, 2014-CP-40-0036 (Lee, J.). The

14



United States Bankruptcy Court for the District of South Carolina has also held that unpaid
assessments attach to an owner’s property as a contractual lien when the restrictive covenants so

provide. In re: Foster 552 B.R. 102 (Bankr. D.S.C. 2016).

Additionally, other jurisdictions across the country have found that a homeowner
accepting a deed with constructive notice of restrictions granting the lien and foreclosure power
“manifest[s] an intent to let the real property stand as security for the obligation,” thus creating a

valid contractual lien that may be foreclosed in a manner like a mortgage. Bessemer v. Gersten,

381 So. 2d 1344, 1348 (Fla. 1980); see also Leisuretowne Ass’n, Inc. v. McCarthy, 193

N.J.Super 494 (1984) (“foreclosure as a means of enforcing a lien [for unpaid homeowners’
associations assessments] has been approved both general authority and case law in other

| jurisdictidné”)-; Boyle v. Lake Forest Property Owners’ Ass’n, 538 F.Supp. 765, 769 (S.D.Ala.

1982); Brendonwood Common v. Franklin, 403 N.E.2d. 1136, 1141 (Ind.App. 1980) (reversing

the trial court that failed to order foreclosure of valid liens); Kell v. Bella Vista Vil. Prop.

Owners Ass’n., 258 Ark. 757, 528 S.W.2d 651, 653 (1975) (affirming trial court’s judgment

allowing foreclosure of unpaid assessment liens); Travis v. Trustees of Lakewood Park,

2010WL3488522 (Tenn. Ct. App. 2010) (holding a community association was entitled to seek a

personal judgment for unpaid assessments or foreclosure of the subject real property); Inwood

736 S.W.2d at 636 (holding state homestead provisions does not prohibit foreclosure of
homeowners’ association assessments liens).3 " The courts in Leisuretown and Inwood
specifically noted that they were unable té locate any reported opinion finding that a community
aSsociatibn did not have fhe authotity ~toAfor.eclose a lien forl unpaid assessments. Leisuretown,

193 N.J.Super at 502; Inwood, 736 S.W.2d at 636, n.1. Further, the Mississippi. Supreme Court

* Some of the states referenced have since enacted statutory provisions authorizing the right to
file and foreclose liens for unpaid community association assessments. (Fla. Stat. § 720.3085;
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éven went so far as to say “it would be useless and ineffectual to create a covenant running with
the land unless it also imposed on the property a lien for its enforcement. Nor is it necessary that
the deed containing a covenant of this type expressly state that it shall constitute a lien.”

Mendrop v. Harrell, 233 Miss. ‘6_79,'692, 103 So. 2d 418, 424 (1958).

Appellants\ unambigupusly granted Respondent a lien on their property for unpaid
assessments byk accepting and agreeing to the terms of fthe Declaration. " The Declaration is a
contract that must be enforced by its plain terms. Because Appellants granted Respondent a
cohtractual lien, Respondent need not resort to statutory authority to perfect a lien and foreclose
the lien for unpaid assessments. . Therefore, Respondent was acting within its pre\:iously agreed

upon authority when it foreclosed on Appellants’ property for their unpaid assessments.

IV.  Respondent has an equitable lien in the subject property; therefore, statutory
grounds are unnecessary. B :

In .additio‘hn to,zi:c"ontrav’ct.ua_l right to lien, Respondent also has an equitable lien.  “In

equity, to charge property means to impose a burden, duty, obligation or lien; to create a claim

against the property.” Bailey, 316 S.C at 356, 450 SEE2d at 80. “A charge is a lien,

encumbrance, or claim which is to be satisfied out of the specific thing, or proceeds thereof, to
which it applies.” Id. 316 S.C at 356, 450 S.E.2d at 80. As to equitable liens, this court has held:

For an equitable lien to arise, there must be a debt, specific property to which the
debt attaches, and an expressed or implied intent that the property serve as
security for payment of the debt. . . Even though an equitable lien is not judicially
recognized until a judgment is entered declaring its existence, the lien relates back
to the time it was created by-the conduct of the parties. ’

Regions Bank v. Wingard Prop.. Inc., 394 S.C. 241, 250, 715 S.E.2d 348, 353 (Ct. App. 2011)

(internal citations omitted).

t

Burns Ind. Code Ann. § 32-28-14-9; and Tex. Prop. Code § 204.010). However, each of the
decisions cited herein were decided before such statutory provisions were in effect.
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In the context of homeowners’ associations, our éourts have heid that when covenants
sufficiently identify property subject to an equitable lieﬁ, the lien attaches When lot o§vner‘s fail to
pay assessments as they come due. Bailey, 316 S.C at 357, 450 S.E.2d at 81,

Here, the Declaration specifically identifies the pfoperty subject to the Declaration and
the covenants contained thérein are part of Appellants’ chain of title. The Declaration also
expressly dempnstrates the infent for this property to serve as security for the payment of
assessment debt. (R. p. 75, § 1). Therefore, Respondént’s lien was created by Appellants’ failufe
to pay assessments when they became due. Because Respondent’s equitable lien right is clearly
established, there is no need to resort to statutory authority to file a notice of lien’ or 'foreclose
that lien. As a result, Respondent’s foreclosure is a proper remedy.

V. An action to foreclose an HOA lien is an action in equity; therefore, foreclosure is a
proper remedy.

It is well settled law in South Carolina that lien holders are entitled to foreclosure of their

lien, a money judgment, or both. Our Supreme Court has stated that “[a] mortgagee who has a

note and mortgage to secure a debt has the option to either bring an action on the note or fo

pursue a foreclosure aciion.” Lever v Lighting Galleries, Inc., 374 S.C. 30, 3:?, 347 S.E.2d
214,216 (2007) (emphasis added). As previously discussed, this Court recently held that “[a]n
action to féreclose a lien for unpaid assessments of a horheowne_,rs’ association is an actiqn in
equity.” Wachesaw, 420 SC at 256, 802 S.E.2d at 638, n.1. In support of this holding, the
court cited S.C. Code § 27-31-210(21.) (“providing for an action to foreclose a lien for unpaid
condominium regime fees and allowing the action to be brought ‘in like manner as a mortgage of

real property’”) and Dockside v. Detyens, 294 S.C. 86, 88, 362 S.E.2d 874, 875 (1987)

(“interpreting section 27-31-210(a) to require the ‘treatment of assessment lien foreclosures as

393

actions in equity’”). In doing so, this court clearly indicated that foreclosure of a lien for unpaid

homeowners’ association assessments is to be handled like an action to foreclose a condominium
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lien.' Further, our Supreme Court has previously held those condominium assessment liens are
equitable actions that are to Be handled in the same manner as a mortgage of real property.
Dﬂockside, 294 S.C. at 87-88; 362 S.E.2d at 875.

Accordingly, all assessment lien foreclosures, whether by a horizontal property regime or
an HOA, are ..equi‘;able actions and the associations are afforded the same options as the

mortgagees in Lever v. Lighting Galleries. Therefore, the assessment lien in this case should be

treated no differently and Respondent should be allowed to pursue the foreclosure.

CONCLUSION

The ’lower. court’s Order G_;ahting Plaintiff’s Motion for Summary Judgment as to
Defendants’ Counterclai_ms and Denying Plaintiff’s Claim for Foreclosure was proper based on
- the contradictory nature of Appellants’ deposition testimony in comparison to the allegations in
their COunterclairﬁs. Specifically, their testimony admitting to both unpaid asseséments and no .
attempts, other than proposing payment plans to Respondent, cannot support .allegati;)ns of abuse |
of process or breach of contract as a matter of law.

Further, in the event an action of foreclosure forvunp.aid HOA assessments is properly
before this Court, Respondent’s lien arose out of an agreement between th_e parties for
spéciﬁcdlly identified property; therefore, Respondent has an equitable lien for which foreclosure
is a proper remedy.

Eased on the.foregoing, the lower court’s order should be affirmed and this case should

be returned to the Master-in-Equity for a foreclosure hearing.

SPACE INTENTIONALLY LEFT BLANK — SIGNATURE PAGE TO FOLLOW

18



Respectfully submi%
€ath M. Stewaft, 111
& Courie LLC

McAngus, Gou

Post Office Box 12519, Capitol Station

Meridian, 1320 Main Street, 10" Floor (29201)

Columbia, South Carolina 29211-2519

(803) 779-2300

George.james@mgclaw.com |
Heath.stewart@mgclaw.com

AND

Stephanie C. Trotter

McCabe, Trotter & Beverly, P.C.

4500 Fort Jackson Blvd., Suite 250 (29209)
Post Office Box 212069

Columbia, South Carolina 29221
Stephanie. Trotter@mccabetrotter.com

Attorneys for Respondent The Homestead Property
Owners Association, Inc.

February /32,2019
Columbia, South Carolina



Rl R i i R R R e

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM RICHLAND COUNTY F 8
Master-In-Equity SC 13 20,9

Case No. 2017-CP-40-06634 |

The Homestead Property Owners Association, InC.,.........cccevvviiriiiniiiiiinneennne. Respondent,
V. ;

Wanda .- Miller &/Oplado Fo MBIRE, ... voeitionvincesvordisoessosdorsosss s sennesssssass Appellants. \
|

\

CERTIFICATE OF COUNSEL |

The undersigned certifies that this Respondent’s Brief of The Homestead Property
Owners Association, Inc., complies with Rule 211(b), SCACR.

SPACE INTENTIONALLY LEFT BLANK — SIGNATURE PAGE TO FOLLOW




Respectfully submitted,

McANGUS GOUDELOCK & COURIE, LLC

February _Ii, 2019
George C. James;, 111

Post Office Box 12519, Capitol Station
Meridian, 1320 Main Street, 10" Floor (29201)
Columbia, South Carolina 29211-2519

(803) 779-2300

AND

Stephanie C. Trotter

McCabe, Trotter & Beverly, P.C.

4500 Fort Jackson Blvd., Suite 250 (29209)
Post Office Box 212069

Columbia, South Carolina 29221

Stephanie. Trotter@meccabetrotter.com

Attorneys for Respondent The Homestead Property
Owners Association, Inc.




