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~ QUESTION PRESENTED

1. When consttuing all inferences in the favor of the Appellant, and considering the parties’ course
of dealing and the discovery necessary to illuminate the same, should the trlal court have grantcd
summary judgment to the Respondent? :

STATEMENT OF THE CASE

The central facts giving rise to the Coﬁplaint involve the allegéd mis’applica.tion of funds sent
frorp David M Graham (hereinaftcr‘ “Graham”) to his accountanf and tax adviset, \X/elch Roberts anidI
Ambutn, LLPand Russell Patrick Welch, individually, (hereinafter collecﬁvely referred to as “Welch”),
to pay certain taxes owed by Graham to the New York Tax Commission. |

On October 13, 2005, Graham issued a: check rﬁade payable to Welch in ?he :ﬁnpunt of
$4,296.49, the exact amount oweci to the New York Tax Commission at the time,. R. p. 68) with thc;
specific belief that'the furids Would be ﬁséd by Welch to satisfy Graham’s tax iiabiﬁty to New York. (R.
p 65 lines 13-15). |

On November 28, 2005, Welch invoiced Gmham in the total amount of $6, 656 00, but d1sp1ayed'
a c;:edlt to Graham of §4,296.49, thus leavmg a balance owed _from Graham to Welch of $2’359751’
which Graham promptly paid on Decémber 30, 2005. (R. pp. 1—2); Féﬂgwing this péyment, Graham
assumed _that all tax liabilities had been resolved and that Welch had been paid in full, so no further
payments occurred. (R. pp. 65-67).

Howevet, on April 29, 2008, Graham rcccived a notice from his bank that the State-of New
York had placed a levy against his account due to the failure to satisfy his tax HaBility. (R p. 72). After
receiving this notice, Graham had his new accountant, Michael Goldson, contact Welch to verify that
paymént had been fnade to the New York "[;ax Commission. (R. p. 60, lines 14-22). Howe\}ér, Welch
refused to provide any information regarding the paymént received, and did not provide any
information. (R. p. 66, lines 19-22). Thereafter, on April 20, 2010 with considerable: effort, Graham

finally conﬁrmed with certainly that the payment was deposited into Welch’s account '1nd that the tax
S



liability hael gone unpaid. (R. pp. 66-67)."

OnMarch 9, 2011, commenced an action against Welch alleging professional negligence, breach |
of fiduciary duty, f_reud, negﬁgent mistepresentation, conversion, and unjust enrichment. (R. pp; 3-19).
Attached to the Plaintiff s. Complaint was the gfﬁdavif of Michael Goldson, which addressed the iesue of
Welch’s alleged professional negligence. (R. pp 20-22). In his affidavit, Goldson stated that Welc.h ’had
violated the professional standard of care by (1) “f;ailing to pay taxes on behalf of David Grahamina
timely manner after collecdﬁg such funds for this purpose” (R. p. 21, lines 19-20); (2) “failing to disclose
to David Graham that t};ey failed to rnake the payment” (R. p. 21, line 2i); (3)v_“failing to refund the
money David Graham provided Defendants to pay his tax payment” (R. p 21, lines 22-23); and (4)
“failing to provide an accountmg to the client of the chent s funds” (R. p. 21, line 24)

On May 24, 2011, Welch. filed and served his Answer, denying the allegat'_lons and .
eeunterclaimed, alleging a frivolous proceeding. [R. pr 36-43). Graham filed and served-his Reply on
| June 23, 2012. (R. pp. 49—5(5). |

On June 14, 2011, Welch moved for summary judgment on the grounde that theb statute of
limitatione time-barred Graham from the:receipt of any relief against Welch. R. pp. 52-64).

On October 28, 2011, The Honorable R. Markley Dennis, Jt. sat in a non-jury term and heard.
. Welch’s motion for summary judgment. Welch presentcd an affidavit in suppoﬁ: of summary judgment
detailing his position as to when»Grahar.n should have been aware of the non—payment of the tax lidbility
(R. pp. 56-57) which conflicted with Graham’s affidavit, stating that he was not aware the taxes had not
.been paid until he received the notice of levy on Aprﬂ 29, 2008. (R. pp- 65-67). Additionally, the
afﬁda\fit of Michael Goldson, which was attached to the Complaint was part of the record considered.
~(R. pp. 20-22).

After reviewing the pleadinge, the afﬁdavits subrrﬁtted by the parties, the court then heard

argument of counsel. (R. pp. 75-80). At the conclusion of the hearing, the Court issued an order
.5 '



granting Welch’s motion for summary judgment, ﬁnding Graham’s position to be unpersuasi\}e,' and that
Graham either knew ot should have known that he bhad a cauee ef action on ot around November 28,
- 2005, and thus the entirety of Gxeham’s .claim‘s wete held to be barred by the statue of hfrﬂtaﬁons. (R _
pp-1-2) »

On Feb'ruary 1,2011, Grgham received notice of written entry of the Order Granting Summary -
Judgment to Welch, and served his Notice of Appeal on March 1, 2012,
| ARGUMENT
L Due to the parties’ course of dealing, e reaSoneble mind could find that Grahaﬁl should
not have been on reasonable notice to discover that his tax liability had not been satisfied by

Welch until his receipt of the levy notice. Further discovery will demonstrate the parties’ course
~of dealing on this issue. -

When considering a motien forisummary judgment and determining whether any triable issues,
of fact exisﬁ, the evidence and all inferences which can be reasenably drawn therefron_ﬁ must bc viewed
in the light most favorable to the nonmoving patty. Vermeer Carolina's, Inc. . Wood/ Chuck Chipper Corp.,
336S.C. 53,518 S.E.2d 301 (Ct. App.1999). If triable iSsues exist, those_'iesues must be submitted to the

jury. Young v. South Carolina Dept. of Corrections, 511 S.E.2d 413, 333 S.C. 714 (Ct. App. 1999).

In this matter, the parties both assert the “discovery rule” is applicable to the statute of -
limitatioris questien before the court. Aceording to the discovery rule, the statete of limitations begiﬁs to
run when a cause of action reasonably ought to have been discovered. Dear thﬁon Corp., 3218 C 360,
468 S.E.2d 645 (1996); Bayle v. 5.C. Dep't of Transp., 344 S.C. 115, 542 8.E.2d 736 (Ct. App.2001), cett.

denied.

- In his bﬁef, Welch concedes that Graham did not know the tax liability had not been paid.
(Respondent’s Brief, p. 7, lines 24-25). However, Welch as‘se_rts that it cannot be disputed that Graham

failed to act “with reasonable diligence” (Respondent’s Brief, p: 8, line 1). In supporting this assertion,
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Welch tests upon the face of the invoices submitted to Graham and the corresponding payments. When
then asserts that only one reasonable inference and conclusion exists, despite the fact that all inferences
and conclusions must be construed 'in the light most favorable to Graham, and that furbther, no

teasonable mind could differ.

Graham would teply and note that, “even when thete is no dispute as to the evidentiary facts,
but only as to the conclusions or inferences to be drawn from them, summary judgment should be y
denied”. Wz’/sﬁ v Style Crest Pmdm*ts,. Ine., 627 S.E.2d 733, 367 S.C. 653 (2000) (citing FHamilton v. Miller,.
301S8.C. 45, 47,389 S.E.2d 652, 653 (1990)). Further, in weighing these competing iﬁfercﬁces, tfle coﬁrt .
“must construe all 'ambiguities and iﬁferences most strongly agai;lst the non—mov.ing paity”. Hatchell ».
Jackson, 290 S.12.2d 407, 468 (Ct. App. 1986). Speciﬁcally supporting Graham’s inference and coﬁc_lusion
is the course of dealing between the patties. This course of dealing will allow a reasonable mind to
conclude that Graham had no reason to investigate his tax liability until Graham’s receipt of the levy

notice on April 29, 2008

Graham and Welch had a course of dealing over a reladonship.oif;-:r many years in which Welch
would handle all tax matters for Graham. (R. p. 65, lines 7-9). During these years, and duting the
;elévant time petiod, it was a common practice for Welch to .satisfy certain tax liabilities of Graham with
funds provided by Graham, which woulci then be built into \X/elch’s bill to Graham. (R. p. 65, lines 17-

18).

At the time Graham sent the initial funds of $4,296.49 to Welch, Graham had no reason to
believe that this course of dealing would be discontinued. This course of dealing led Gaham to believe
that his tax liability would be paid with these funds, and that Welch would incorporate this cost into a

subsequent invoice. Specifically in accordance with the parties’ course of dealing, satisfaction of the tax

_7.-



liability is exactly wha£ é-raham inténded, and believed for these fuﬁas to be used for. (R p. 66, linés 5-
8). Iﬁ hindsight, it is clear that Welch unilaterally, altered the patties’ coutse of dealing and applied
Graham’s $4,296.49 payment to Welch’s fees and costs. Graham would note the record is devoid of any.
notice to Graham that Welch had made a decision to unilaterally alter the parties’ course (;f dealing.
When Graham received Welch’s subseqﬁent invoice, the parties agree that Grghafn profnptly remitted »

. payment in full for the total amount shown. A;cqrdingly, at the time the subseq-u.c_nt invoi‘ce was paid,
Graham believed that the tax liability' had been satisfied, and that all funds dﬁe to Welch had been -

remitted. R. p. 66, line 14).

Ultimately, Graham believes that this course of dealing would lead. a reasonable person to
believe that the fax liability had been paid by Welch, and it would not be until April 29, 2008 that a
“person of reasonable knowledge would conclude that the tax liability had not been satisfied, and

therefore that a cause of action may exist.

Futther discovery will illuminate the parties’ course of deaiing over their mz;ny yéars together in
support of‘ Graham’s po‘sition on this métter. Accordingly, the Coutt’s décision to grant summary
judgment should be reversed in order to allow further discovery to be conducted on this iséue and for
this issue to be ultirhately submitted to a jury to decide the dispute between the parties’ céfnpcting
conclusions. “Summary judgmént is inappropriate where further inquiry into the facts of the c_aée s
desirable to clarify the application bf the law”, Smith 7/ 8.C. Dept. Highways, 370 S.E.2d 101, 102 (Ct. App.
1988); Summary judgment “must not be granted until the_opposing" party has had 2 full and fair
oppor.tunity to complete discpvery”. Banghman v. American Telephone & Te/egrapb Co.,410S.E.2d 537, 543
( 9.9-1). In reversing the grant of summary judgment, Graham will be able to conduct discovery and

obtain evidence of the patties’ course of dealing. This course of dealing will be ptoven at trial and could



lead a reasonable petson to conclude that it would not have been until April 29, 2008, that any inquiry

or diligence would be necessary.

CONCLUSION

Based upon the foregoing, the order granting summary judgment to Welch on January 20, 2012,
by the Honorable R. Markley Dennis, Jr. should be reversed, and the case should be restored to the
active jury-trial roster.

Respectfully Submitted,

T, D

C Caﬂ%l Fostet, 11
S.C. Bar # 69501
Bryan D. Caskey
S.C. Bar #75754
FOSTER LAW OFFICE, LLC
3100 Devine Street
Columbia, South Carolina 29205
(803) 400-1921
(803) 400-1951 Facsimile
ATTORNEYS FOR THE APPELLANT
October 25, 2012
Columbia, South Carolina



THE STATE OF SOUTH CAROLINA
In The Coutt of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

R. Matkley Dennis, Jt., Circuit Court Judge
Case No. 2011-CP-10-1739

David M. Graham, Jt.,

Appellant,

. v RFCRIVE

Welch, Robetts and Ambutn, Respondents. 0CT 30 2012

LLP and Russell Patrick Welch,
SG Gour of Appeals
CERTIFICATE OF COMPLIANCE

The undersigned certified that the Final Brief and the Final Reply Brief complies with
Rule 211(b), SCACR.

C. Cantzon Fostet, I1

Bryan D. Caskey &

FOSTER LAW OFFICE, LLC

3100 Devine Sttreet

Columbia, South Catolina 29205

(803) 400-1921

(803) 400-1951 Facsimile
Columbia, South Carolina Attorneys for the Appellant
October 26, 2012

Other Counsel of Recotd:
Ronald L. Richtet, Jt., Esquire
Eric S. Bland, Esquire
Peoples Building

Mezzanine Level

18 Broad Sttreet

Chatleston, SC 29401



