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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA ) J
: ) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CIVIL ACTION NO.: 2011-CP-10-1739
David M. Graham, JIr., ) 2,
- ) < o ?
Plaintiff, ) e ata S
) ORDER GRANTING <pv @ - b,
vs. ) SUMMARY JUDGMENT? %, 9, - ™
u ) ' ' ,\\ /‘(’)J}\ o
Welch, Roberts and Amburn, LLP and ) "\ G,
Russell Patrick Welch, ) N\ P T
| | )
Defendants. )

This matter comes before me on Defendants’ Motion for Summary Judgment based upon
- the éxpirationiof the statute of limitations. Having reviewed the pleadings and affidavits

submitted by the parties, and having heard the argument of counsel, | HEREBY FIND AND

ORDER AS FOLLOWS:
1. The uncontroverted facts before the court demonstrate that:
a.  The Defendants were the tax advisors for the Plaintiff during the times

're_:levant to the lawsuit;

b. | The Pla_ix.ltiff incurréd d tax liability in the State O'f.NEW‘ York in the
amount of $4,296:49; | |

c.  OnOctober 13, 2'005: the Plaintiff issued a check made payable to Welch,
Roberts & Amburn in the amount of $4,296.49, which check included the notation -
“Please Post to Account: DM Grahém.” The Plaihti.ff sent the check to the Defe;ﬁdénts
With the belief that the check would be 1_1sed.by the Defénd‘ants to satisfy the New York
tax liability; . |

d. On November 28, 2005, the Defendants invoiced the Plaintiﬁ for scrvices
rendered in the total émohnt of $6,656.00. The iﬁvoice reflected credit for the applicat‘ior‘_x

of a payment in the amount of $4‘,296.49‘, thus leaving a balance due of $2,359.51.
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e. On Decembér 30, 2005, the Plaintiff remitt.ed payment to the Defendants ,
via a check made payable to Welch, Roberts & Amburn in the amount of $2,359.51,
which check included the notation “Please ?ost to Account: DM Graham.”

f, | The Plaintiff received notice from his bank on April 29, 2008 that the
State of New York Had placed a levy on 'his account for unpaid taxes.

2. - The Flaintiff contends that he did not know and could not have known prior to
April 29, 2008 dr later that his check in the amount of $4,296.49 had not b_éen used to pay the
New York tax liability as he had intended. |

3  I find the Plaintiff’s argument .ﬁllpe:SLlasivg. Ther‘e is no dispute of fact not only
that the i’laintiff received an invoice on or around November 28,2005 reflecting the application
of thé coﬁ}es_te_d payment of $4,296.4_§ toward services rendered, but also that after having |
recci-ved the invoice, thé Plaintiff remitted payment to the Defendants for th;-: pfecisc balance due
of $2,359.51 on December 30, 2005.

'4-  The Plaintiff knew or should have kndwn as early as Novemb:cr 28, 2005, but not
later than December 30, 2005, that his payment in the amount of $4,296.49 was not used to pay
the New York tax liability as' he allegedly intended. |

5: I find tbhat more than three yeérs have _passed since the Plaintiff first knew or
should have known that his payment in the amount of $4,296.49 was nqt used to pziy th(__z:New '
York tax liability as he allegcdly‘ intended, as a result df which his claims are barred by the

expiration of the statute of limitations.

QXJL N&Q@u@fw\ .
The Honodple R. Markley Denhnis, Jr. -
Presiding Judge, Ninth Judicial Circuit

IT IS SO ORDERED!

Charleston, South_ Carolina
January 27 2012
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STATE OF SOUTH CAROLINA
- | IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON

CIVIL ACTION COVERSHEET

739

David M. Graham, ]Jr.,
Plaintiff(s)
l ( -CP -

VS.

Welch, Roberts, and Amburn, LLP; and,
Russell Patrick Welch,

Defendant(s)

(Please Print) SC Bar #: 69501; 75754
Submitted By: C. Cantzon Foster, 11 Telephone #: (803) 400-1921

Bryan D. Caskey Fax #: (803) 400-1951
Address: 3100 Devine Street

. Other:
Columbia, SC 29205
- E-mail: camzon@fosterlawofﬁcc net

NOTE: The cover sheet and mformauon contained herein neither replaces nor supplements the filing and service of pleadings or other papers as
required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be filled out completely, signed, and
dated. A copy of this cover sheet must be served on the defendant(s) along with the Summons and Complaint.

DOCKETING INFORMATION (Check all that apply)

*If Action is Judgment/Settlement do not complete
JURY TRIAL demanded in complaint. [] NON-JURY TRIAL demanded in complaint.
This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
This case is exempt-from ADR. (Proof of ADR/Exemption Attached)
' NATURE OF ACTION (Check One Box Below)

LXOX

Real Property

Contracts Torts - Professional Malpractice Torts ~ Personal Injury
O Constructions (100) ] Dental Malpractice (200) [J  Assault/Slandee/Libel (300) [0 Claim & Delivery (400)
a Debt Collection (110) 1 T.egal Malpractice (210) O Conversion (310) [0 Condemnation (41()
[ Employment (120) [ Medical Malpractice (220) [0 Motor Vehicle Accident (320) [ Foreclosure (420)
(] General (130)) Previous Nouce of Intent Case # 1 Premises Liability (330) [d Mechanic’s Lien (430)
[} Breach of Contract (140) 20____-Cp- - [0  Products Liability (340) 1. Partition (440). . -
| Other (199) - -[]  Notice/ File Med Mal (230) 1 Personal Injury (350) [J Possession (450)
K4 Other (299 3 Wrongful Death (360) [ Building Code Violation (460)
Professional Negligence-CPA -~ [ gy, (399) L) omer (499)
Inmate Petitions Judgments/Settlements Administrative Law/Relief : Appeals
O rer (s00) O Death Settlernent (700) ]  Reinstate Driver’s License (800) (O Arbitration (900)
] Mandamus (520) 0 Foreign Judgment (710) [J  Judicial Review (810) [0 Magistrate-Civil (910)
[ Habeas Corpus (530) ] Magistrate’s Judgment (720} 0 Relief (820) [J  Magistrare-Criminal (920)
3 Other (599) O Minor Settlement (730) (] Permanent Injuncion (830) [J  Municipal (930) -
[} I'ranscript Judgment (740) [ TForfeituce-Petition (840) [J Probate Court (940)
| Lis Pendens (7501) [J  Forfeiture—Consent Order (850) [0 sCDOT 950)
J ‘I'ransfer of Structured | [0 Worker's Comp (960)
: Scetlement Payment Rights Orther (899) [0 “Zoning Board (970)
Application (760) ,
[} ) 3 Public Service Commission (990)
. Other (799) .
Spccxal/Complex /Other | E'Zrnployrﬁent Seeurity Comm (991)
(3 Haviconmental (600) O - Pharmaceuticals (630) )
[ - Automobile Arb. (610) "[J  Usfair Vrade Practices (640) [0 Other.(999)
| Medical (620) [3  Out-of State Depositions (650)
O Other (699) ) [ Motion to Quash Subpoena in
an Qut-of-County Action (660)
3  Sexual Predator (510)
Submitting Party Signature: Date: February 28, 2011

Note: Frivolous civil proceedings may be subject to sanctions plirsuant to SCRCP, Rule 11, and the South Carohna Frivolous vaﬂ
Ploceedmgs Sanctions Act, S.C. Code Ann. §15-36-10 et. seq. : :

'scca / 234 (01/2010)
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FOR MANDATED ADR COUNTIES ONLY
Allendale, Anderson, Beaufort, Colleton, Florence, Greenville, Hampton, Horry,
Jasper, Lexington, Pickens (Family Court Only), Richland, Union and York

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):

1.

N

6.

The parties shall select a neutral and file a “Proof of ADR” form on or by the 210™ day of the filing of this
acuon. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from.among those mediators
agreeing to accept cases in the county in which the action has been filed.

The initial ADR conference must be held within 300 days after the filing of the action.

Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120 days‘
after all defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medical
malpractice mediation is mandatory statewide.)

Cases are exempt from ADR only upon the fol]owing-grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
prohibition;

b.  Requests for temporary relief;

c. Appeals

d. Post Conviction relief matters;

e. Contempt of Coutrt proceedings;

f.  Fortfeiture proceedings brought by governmental entities;
¢.  Mortgage foreclosures; and

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by Rule 3
or by statute.

In cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or of
any party, may order a case to mediation,

Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the Court
within ten (10) days after the ADR conference has been concluded.

Please Note: ~ You must comply with the Supreme Court Rules regarding ADR.

Failure to do so may affect your case or may result in sanctions.

SCCA /234 (01/2010) 4 Page 2 of 2



STATE OF SOUTH CAROLINA
COUNTY OF CHARILESTON

David M. Graham, Jr.,
Plamtaff,
vs.

Welch, Roberts, and Amburn, LLP; and;
Russell Patrick Welch,

Defendants.

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

Civil Action No.: “’w’\o ) \7201

N NV NP S N o N W N N N N N N

TO: THE DEFENDANTS, NAMED ABOVE:

=
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You are hereby summoned and required to answer the Complaint in this action, a copy of

which is attached hereto and herewith served on you, and to serve a copy of your answer to the same

upon the subscriber at 3100 Devine Street, Columbia, SC within thirty (30) days after the service of

same, exclusive of the day of such service. If you fail to answer the Complaint within the thirty (30) day

petiod, Plaintff will apply to the court for the_ relief demanded therein and judgment wﬂl be talen

agaiqst ydu by default.

February 28, 2011
Columbia, South Carolina

/4 Iyl
E?’C\éntzon “olter, 11 =
Bryan D. Zaskg
FOSTER T OFFICE, LLC

3100 Devine Street

Columbia, South Carolina 29205
(803) 400-1921

(803) 400-1951 Facsimile
COUNSEL FOR PLAINTIFE



STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

David M. Graham, Ji.,

Welch, Roberts, and Amburn, LLP; and,’
Russell Patrick Welch,

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

Civ.ill Action No.: u ’Cﬁ"{o '\—-(6%

Plaintiff,
=2
=
vs. © o = =t
COMPLAINIC. T e

(JURY TRIAL l\KEM@)\_DT}\ED) 7
\ ep LT

N e N N N N N N N S N N N N

=N\ -_;:s:_ :’."’ﬂ

. \‘\_ Cﬁﬁ '} -hcae'(é
Defendants. \ e
! & W

5

COMES NOW, Plaintiff, coxﬁplaiﬂmg of the Defendants, by and througfi, his undersigned

counsel, who would hereby show unto this Honorable Court as follows:

Y

JURISDICTION AND VENUE

Plaintiff is a citizen and resident of tl;e State of Florida

Defendant, Russell Patrick Welch (hereinafter referred to as “Defendant Welch™), 1s a cit_ize'n
and resideﬂt of Charleston County, South Carolina; a Certified Public Accountant; and a .
principal partner of Welch Roberts and Amburn, LLP (hereinafter referred to as “Defendant
WRA™). |

Ax all umes relevant to this actioh, Plaintiff was a client of Defendant Welch and Defendant
WRA.

Defendant WRA is a limited liability partnership formed and existing pursuant to the laws of
the State of South Carolina with its primary place of business in Charleston County, State of
South Carolina.

Defendant WRA is engaged in the business of tax preparation and accounting services.

This Court has subject matter jurisdiction over the issues raised herein, personal jurisdiction

over the parties hereto, and venue is proper in Charleston County, South Carolina.

PAGE1OF8
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10.

11.

12.

13.

14.

15.

GENERAL ALLEGATIONS

The preceding paragraphs are incorporated by reference as if stated herein verbatim.

At all umes xrelevanl; to this action, Defendant Welch and Defendant WRA were employed as
financial and tax advisors to Plaintiff and did in fact rendér tax preparation and financial
services to Plaintiff, including, but not limited to rendering tax advice, preparing tax returns,
and paying taxes owed by Plaintiff with Plaintiff’s funds.

Plaintiff reposed special confidence in Defendant Welch and Defendarit WRA to act in good
faith and regards to Plaintiff’s interests.

On or about October, 2005, Defendants informed Plaintiff that Defendant owed $4,296.49
(hereinafter also referred to as the “Tax Payment”) to the New York Tax Commission.
Defendants then requested that Plaintiff provide Defendants with this amount so that they
could in turn make the Tax Payment on Plaintiff’s behalf.

On or about October 13, 2005, Plaintiff caused a check to be issued and delivlered to
Defendant WRA in the amount of 35.4,296.49 for the specific purpose -;)f having Défendants
in turn make the Tax Payment on Plaintiff’s behalf. (See Exhibit 1).

The Defendzmts subsequently received the above-referenced check and accepted it.
Defendants then caused Plaindff to believe that they had timely paid the Tax Payment on
PlaintifPs behalf.

On or about April 29, 2008, Plaintiff received correspondence from Wachovia Bank, N.A.
informing him that a tax levy had been directed against him from the Commissioner of
Taxation and Finance of New York in the amount of §5434.88. (See Exhibit 2).

Uan receipt of this tax levy, I’laiﬁtiff realized that the Defendants had not pe-lid the Tax

Payment on his behalf.

PAGE2OF8
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16.

17.
18.

19.

20.

21.

22.

23.

26.

On Apul 29, 2008, rhe‘ total amount of $5,534.88 was debited from Plaintiffs Wachovia
bank account in satisfaction of the tax levy, which included a $100 non-refundable
processing fee. (See Exhibit 3).

Defendants have not provided Plaintiff with an accounting of the original $4,296.49 paid to
the Defendants.

Defendants have not returned the original $4,296.49 to Plaintff.

FOR FIRST CAUSE OF ACTION
(PROFESSIONAL NEGLIGENCE)

The preceding paragmp”hé are ihcérpora’ted by ”reference as if stated herein verbatim.
Defendant Welch is a Cefdﬁed Public Accountént, licensed i)y the South Carolina Board of
Accountancy. | |
Defendant WRA is an accounting firm h'gensed the South Carolina Board ofAccountalncy.
Defendant Welch and Defendant WRA had an accountant—client relationship due to the fact
that they perform.ed accounting services for Plaintiff.

Defendant Welch and Defendant WRA owed a certain standard of care in dealing with

Plaintiff as their client.

. Defendant Welch and Defendant WRA breached this standard of care towards Plaintiff in a

willful, recldess, and grossly negligent manner based upon the allegations as set forth herein.

. Plaintiff was directly and proximately harmed by the willful, feckless, and grossly negligeht

conduct of Defendant Welch and Defendant WRA in the amount of $4,296.49 along with
additional fees, penalties, and interest in the amount of $1,238.39, totaling actual damages to -
Plaintiff in the amount of $5,534.88.

Based upon the foregoiné, Plaintiff is informed and believes that he is endtled to judgment
agaiﬁst the Defendants, jointly and severally, in the sum of $5,534.88 as actual damages with

pre-judgment and post-judgment interest thereon.

PAGE 3 OF 8
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27.

28.

29.

30.

31.

32.

accrued due to Defendants’ breaéH L

Based upon the _‘forggoi.ng, Plﬁhltifﬁ 1S iri?férﬁkd ’anld Believes Vthat he 1s entit’led. to jl&dgjment
against the Défendan'té, ‘j.oindy' and ;everally, for punitive damages in an amount to be
determined at tral, for _Fhefef;s épdlc‘qsts of‘this action, and for suc;h other and further relief
as this Cou#t 'n(hay deém' justandproper,allwmh pre-judgment and p'dst—judgm_ent interest

thereon.

OR SECOND CAUSE OF ACTION
-, (BREACH OF FIDUCIARY DUTY)

The preceding paragraphs are iﬁchpptﬁted by réference as if stated herein verbatim.

Upon information and 'belié'f I’iiair{tif'fi..r:epdsed‘é special conﬁdence and trust in Defendants

and Defendants owed Plamt\ff a ﬁdu ary dury to act.in Plamtlff’s best interests.

Upon mformatlon and behef Def 'dants breached- their ﬁducmry dury to Plamtlff by,'

among other thmgs faﬂmg to safeguard Plamnff’s funds, faﬂmg to pay the Tax Payment

“misleading Plaintiff fo beheve hthe 'v‘Ta’xPay_ment_ was made, keeping the Tax Paymept for

their own benefit, faili;)g to reimburse Piéihtiff for the Tax Payment, interest and penhh‘ies

Based upon the fofegdi’rig; Plamnfflsmformed and believes that he is entitled to~judéneht
against the Dg,fendants,‘»Ijbir}(ly'f{né severally, m the sum of $5,534.88 as actual,_damaghes with .
pre-judgment and pést—judgﬁ]c{lt iiit'(etest thereon.

Based upon the fo’régoinlg,llélaix‘lgif‘f is 'ir'ifdrfned. and believes that he is entitled to judgment
against the Defendants; jéi‘ndy -.an’d.'.sj_cvé‘rall‘y, fof punirivé damages m an amoﬁnf ﬁo be
determiﬁed at ktr‘ial, for tﬁe fees ana cosrs of this z'xction, and for such other é‘nd‘ fur’thér reliéf
as this Court may deem just and proper, all with pre-judgment and post-judgment interest

thereon.

PAGE40F 8
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33

34.

35.

36.

37.

FOR A THIRD CAUSE OF ACTION
(FraUD)

The preceding paragraphs are incorporated by xtefcreﬁce as 1f stated herein verbatim.

The Defendants made a false representation to the Plaintiff that they had made the Tax
Payment on his behalf.

The false repreéer;tation made to Plaintiff was a significant and material representation,
leédjng to Plaintiff’s damages.

The Defendants had either knowledge of the falsity of the statement or acted with a reckless
disregard-for the truth or falsity of the statement.
The De'fendants_mg_de thg ';gprgsentadq_xl to Plaintiff with the intent that Plaintiff would act
upon the state;n;:;i;;z=ﬁy"coﬁ:si.dAex."i_ng‘th.e Tax P;v:lym"en'_t to be ma‘de; Plaintiff waé ig"ﬁora‘ﬁf o’.‘f: .
the stater’n'énfs fa151ty,Plamt1ffrehed on the &uth ofvthe statement; Plaintiff Had'_a, r_‘ight’- to

rely on the stat‘egﬁé'r;;t;: and "Plaihfjff was subsequently injured by the statement in mthé'kaétuai

“amount of $5,534.88.

38.

- 39.

Ba§ed upon 'the‘:f(:)'ric;gbir-)g, I}Iain:rj‘i?f 1s in_fo;fmé_d and believes that he is enritledn..tc; ]udgmem;
against the ,Defer'l'dalv'l‘ts‘: jointly érid-severally, in the sum of $5,534.88 as actual daﬁlagé'si\;xlzjj'thx
pre-judgment ar{)dipq_s_t—‘juad_:_gment‘ intgrest ;he;eon.

Based upon the foregoing, Plainﬁff 18 i‘nf(‘)%med and b¢lieves that he 1s entitled to judgment
against the Defendants, jointy and séVéra]ly, for punitive damages in an ahjl_'(ju‘nt to be
dctermineci atb trial.,_for the feéé and costs of this acdoﬁ, and for sug:h éther and fﬁr\tl‘}xex r:elj(.:f
as thjs‘ Court may cieém just aﬁd propéf, all with ijre—judgment and post—judgfne’nf 'mt'e.résltﬂ

thereon.

- PAGESOF8
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40.

41.

42.

43.

44,

45.

46.

47.

48.

FOR A FOURTH CAUSE OF ACTION
(NEGLIGENT MISREPRESENTATION)

The preceding paragraphs are incorporated by reference as if stated herein verbatim.

The Defendanfs made a false representation to the Plaintiff that they had made the Tax
Payment on his behalf.

The Defendants had a pecuniary interest in making the false representation to the Plaintiff
that they had made the Tax Payment on his behalf.

The Defendants owed a duty of care to the Plainrjff to see that truthful informativorl was
communicated. to the Plaintiff regardirig the status of the Tax'Paymen(.

‘The Defendants breached their duty of care to the Plaintiff by failjpg to exercise due care,
and. additionally willfully, recklessly, and intentionally misrepresented the status of the Tax
Payment to the Plaintiff.

The Plaintiff was ju.stiﬁed in relying on the Defendants’ misrepresentation as to the status of

the Tax Péyment.

The Plaintiff suffered a pecuniary. loss as a direct and proximate result of reliancé on the
misrepresentation.
Based upon the foregoing, Plaintiff is informed and believes that he is entitled to judgment

against the Defendants, jointly and severally, in the sum of $5,534.88 as actual damages with
pre-judgment and post—judgment interest thereon.

Based upon the foregoing, Plaintiff is informed and believes that he is entitled to judgment
against the Defendants, jéintly and severally, for puriitive damages 10 an amount to be
determined at trial, for the f;ees and costs of this action, and for such other and further relief
as this Court may deem just and proper, all with pre-judgment and post-judgment interest

thereon.

PAGEGOFS
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49, T

:50.

51.

52.

‘53;

54.

55.

56.

FOR A FIFTH CAUSE OF ACTION
(CONVERSION)

T'he preceding paragraphs are incorporated by reference as if stated herein verbatim.

Upon information and belief, Defendants converted Plaintiffs fxmds to their own use
without Plaintiff’s permission.

Based upon the foregoing, Plaintff is informed and believes that he is entided to judgment
against the Defenclagts, jointly and severally, ‘in the sum of $5,534.88 as actual damages with
pre-judgment and post-judgment interest thereon.

Based upon the foregoing, Plaintff is informed and believes that he is entitled to judgment
égains‘té_tbzheirD¢f§nda{1t35 jointly and severally; for punitive damages vin an amount to be
deterrmnedatma],forthe fees and‘ costs .of fhjs éction, and for.suéh‘-'b‘tlliéxégér‘la further relief

asthls CQuft’, may deem just and proper, aﬂ_ with prejudi;ment and po_st—.j“gd.gr’nenvt interest

thereon N
.FOR A SIXTH CAUSE OF ACTION
(ALTERNA'] IVELY; UNJUST ENRICHMENT)
Fhe precedmg paragraphs are mcorporated by referencc as 1f stated herem verbanm '

Plammff prov1ded $4, 296 49 to the Defendanrs f01 the e\pLess and smgle pmpose of havmg
Defcndanrs pay rhe Tax Payment on Plamtxff’s behalf, e

The Defendants ‘did not make the Tax Payment and have failed to return the funds to
Pléiﬁtiff | | |

Alt_e:rnati\-ze}y, based ’upo.n"Fhe fofegoix;g, P_Iaintiff is mformgd éﬁd b'elievies._,.“that he.is entitled
to a judgment folr actual aanuages against theDefenciants, joﬂintly and severally, in the amount

of $4,296.49 with pre-judgment and post-judgment interest thereon.

PAGE 7 OF 8
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully requests that this Court:

A. For the furst five causes of action, award judgment against Defendants, jointly and
severally, in the sum of $5,534.88 as actual damages with pre-judgment and post-
judgment interest thereon;

B. Award judgment against the Defendants, jointly and severally, for punitive damages in an
amount to be determined at trial, for the fees and costs of this action, and for such other
and further relief as this Court may deem just and proper, all with pre-judgment and
posvt—judgment interest thereon; and,

C. Alternatively, for the sixth cause of action, award judgment for actual damages against
the Defendants, jqintly and severally, in the amount of $4,296.49 with pre—judgmer;t and

post-judgment interest thereon.

FOSTER LAW OFFICE?

C.Cantzon Fodtey, T
Bryan D. Caske

FOSTER Law OFFICE, LLLC

3100 Devine Street

Columbia, South Carolina 29205
(803) 400-1921

(803) 400-1951 Facsimile
COUNSEL FOR PLAINTIFF

February 28, 2011
Columbia, South Carolina
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Wachovia Bank N L\
Lagal Onder Trogessing

PO Box 8667 PA4418
Philadelphia, PA 19101-8667

Apr 29, 2008

david m graham jr

APT 1208

1621 BAY ROAD -
MIAMIBEACH, FL 33139

RE:

ACCOUNT TYPE - ACCOUNT NUMBER HOLDING AMOUNT
DDA . 1010183329448 $5,534.88

Dear: david m graham jr .

We regret to inform you that Wachovia Bank NA has becn served with a Tax Levy.
directed against you from the COMMISSIONER OF TAXATION AND FINANCE
OF NEW YORK in the amount of $5,434., 88. : :

UnJe_ss the Tax Levy Is released within 14/21 days, on 5/23/2008, we will be required
by the COMMISSIONER OF TAXATION AND FINANCE OF NEW YORK to pay
the amount lhdl has been debited from your account(s) as referericed above. A
s fundabl p:rocessupg fee will be charged against the account(s) -

mm AR St A
rc,furcmed above.

If you have any questions concerning this matter, you may contact the
COMMISSIONER OF TAXATION AND FINANCE OF NEW YORK as mdlcated
on the bank levy copy attached.-

Any questions concerning this legal document should be directed to the Plaintiffs
attorney or Agent whose name and address appears on the enclosed copy. Please
note that certain funds are exempt from attachment pursuant to federal and/or state
law. If your account contains funds that are exempt {rom atiachment, you must
contact the Plaintiff's attorney or government agency that is requesting the funds. It is
your responsibility to take the steps necessary to protect your interest in this matter.

Sincerely,
Servicenter Associate

Enclosures:
17
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New York State Department of

Taxation and Finance ' Levy ID: E-000721439-L007-3
NYS AR LEVY RECEIVABLES .
P O BOX 4137 ' Taxpayer ID: 247-72-0261

BINGHAMTON, NY 13902-4137,

Tax Compliance Levy First and Final Demand
WACHOVIA BANK NA ' o ' Garnishee

3709 RIVERDALE AVE . ] . ’
BRONX NY 10463 - : If you have any guestions,.please

call:  (800) 872-7400

Under authority of the Tax Law of the State of New York and Section >52‘32(a) of the Civil Practice Laws and Rules in
the matter of the Commissioner of Taxation and Finance of the State of New York, Judgment Creditor -
against:  pDAVID M GRAHAM JR : ‘ : .

156 SEA MARSH DRIVE .
JOHNS ISLAND SC.29455-5505 . . .
' S I Judgment
™ Debtor(s)

. . ! L ", h . -
Accounts listed herein and any others which-exist: - )
Warrant ID ‘ County' ~ Date Docketed Original Warranted Amount Current Balance Due
-p - - . : ) NG 95y o ¢ i ‘88
E-000721439-K005-9 ALBANY _ _2/20/06 ‘ 3: g&%&&éﬁ%‘j’; s 5,4%3G .88

A

54348850

Total Amount Due, Owing and Uhpaid & ki

It appears that you aré indebted to the above named judgrhent debtor(s) or that you are in possession or custody of property
not capable of delivery which you know or have reason to believe that the judgment d_ebtor(s) has(have) an interest.

You are required by Section 5232(a) of the Civil Practice Laws and Rules to Immediately transfer to the undersigned all personal
property not capable of delivery in which the judgment debtor(s), not deceased, is(are) known or helieved to have an interest
now in or hereafter coming into your possession or custody as may be necessary to satisfy the total amount due as set forth
herein including all debts now or coming due from you to the judgment debtor(s) together with any other lawful additions
including fees, costs and expenses of this levy, if any, to-execute any documents necessary to affect such transfer or payment;
and to comply with any and all further provisions of such section. ' ' -

Dated: 4/28/08 Name: K ARK!SO/N'“/:

Signature: 7&% /M _ " Title: Depuly Tax Q’br?m_i§sioner

N - ’ ! ’ ) '
[] Account closed [T No account balance A /Xéz/é tedgment of Service
[} No account ever existed ] Other (attach expianation) //} /2/ :

[J Payment enclosed $ , it
(Make check or money order payable to the Cammissloner of Taxation r/ )
and Finance. Enter the Levy ID indicated above on the payment.} Date/ / Time

. . Please refer to the back of this form for
DTF-981 (10/086) AJO0002220 1091700 additional information and mailing instructions.

£E00D?21439L0073
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

. ,I 'rhe underslgned B. Mchael Goldson being duly sworm, depose and state as follows: :
" 1.

2

Tama re31dent of Charleston South Carohna

-1 recexved my BS n Busmess Adm1mbtrat10n/Account1ng fxom the Umversuy of South..i'f",

. )
COUNTY OF CHARLESTON ) FOR THE NINTH JUDICIAL CIRCUIT
David M. Graham, Jr., ) Civil Acuon No.:
: )
Plaintff, - )
)
vs. )

‘ ' : ) EXPERT AFFIDAVIT
Welch, Roberts, and Amburn, IIP; and, )] (PER S.C. CODE § 15-36-100)
Russell Patrick Welch, )

' )
Defendants. )
3

EXPERT AFFIDAVIT OF B, Michael Goldson

I am currently'a _certiﬁed public accountant with Goldson & Company in ‘-C_harles'tOrx,j’Sédth'_j L :

" Caroﬁna: '

.;Carolma in December of 1978 and my CPA license in 1981 I am in good standmg and-_vf'
o 'hcegsed asa CerttﬁedPubh; Accountant in the State of South Carolina. - '

.. .My curricslum vitae is attached hereto and incorpbrated herein by reference. -

My subjects of expertise include accounting, a{Jditing, tax preparation, and tax advice.

JE havebeen"askéd-tof offe_r.my Qpinion as an expert in accognt:ing; taxpreparat:ion:, anditax. .
' advising, including and specifically as to whether the Defendants .breéched the ai)plig:ablé

standard of care owed to its client, David Graham, in connection with their representition

related to a certain tax payment to the New York State Departmént of Taxaton and

. Finance..

~ In connection with reaching my professional opinion, I have reviewed at least the following

documents, which are attached hereto:

PAGE10OF3
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8.

2. Check payablé to Welch Roberts & Amburn (dated 10/13 /0_5)';
b. Collection Notice (dated 3/17/08); o
c. Tax Compliance Levy (dated 4/28/08).'
d. Correspondmg banking records for 4/16/08 through 5/14/08 and,
Addmonally, 1 have rev1ewed and am familiar with thc Code of Professmnal Conduct of the

American_ Institute of Certified Public Accountants (as adopted January 12, 1988, as

) amended).

10.

11.

- These are among the documents I would usually feview and consider as an expert in reviewing

a matter. for possible accountant malpractice and to determine the duties and standard of care-

which should be exhibited by an accountant in connection one or more of the parties therein’
and to form an ‘opinion as to where duties existed and whether a breach of duty has occurred.
My review of these matedals varied in degree, depending upon my perception of necessity.

In: submitﬁng this affidavit, I have assumed the éc_icuxacy and completeness of the materials

listed above.

Based -onvb my revjiew of t_he_’d_ocu_mems listed above, ’and more than Thirty 'ye;u:s of
experieﬁée, T have céncludéd. that Defendants committea:multiple breaches of the staﬁdard
of care that certified public .accountavnts in the ﬁe]d ;)f tax pfepamdop; tax’-advﬁce, and tax
payments owe to their.cl.ients in' the,follc;wing {Vnys, among others: |
a. Failing to pay t..axes.-on behalf of David Graham in a timely manner after collectihg
‘suck-l funds for this purpose; | |
b. Failing to disclose to David Grah.an-l that rhéy failed to make the tax p:iy_ment;.
"~ ¢ Failing to refund the money Dawid G'_rahzn;a provided Defendants to pa‘y his tax
payment; and | | |

d. Failing to provide an accounting to the client of the client’s funds.

PAGE20F3
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12. It is therefore my opinbn that the acts._set forth ébove, in context of the facts.and
circumstances of this mattler as- T understand thexﬁ constitute a fz;iluré to comply with
established pro'fe‘ssionalvstandm:ds,‘includmg standards set forth by federal or sfate law' and
addmonally constitute a violation of the code of professional ethics adopted by the board or of
.the AICPA Professional Standards: Code of Professmnal Conduct

| 13. It is therefor_e my- opinion t_hat the acts set forth above, in context of. the facts and
circumstances of this mattef as. I understand ‘them, constitute a breach of the standaxd of
‘vCaIC‘ for a certiﬁed publjc_;{ccoun:mn't who coHeccs taxes on behalf-of a client in 'South
Caroliﬁa. It.is also my opini_olnvthét ‘tbe aforesaid breaéhes, either smgiy or in their en&ety,‘ :
.prothétely caused damages to Da_vid Graham. |
3 14. I have beeﬁ retained as an éxp-ert witness by counsel for Djavid Graham. My .expert opinions"
are based upon the evidence available to me at this time and are subjéct to expansion and
modification as further evidence or issues develop. |
FURTHER AFFIANT SAYETH NOT.

7/’-7 Py ﬂz

B. chh’é’el W CPA

S\vorn and subscnbed tg, before me

PAGE3OF3
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B. Michael Goldson
198 East Bay Street; Suite 300
Charleston, South Carolina

Certified Public Accountant since 1981; Managing member of Goldson & Company,
~LLC., CPA’s, Charleston, South Carolina

‘Previous professional affiliation with Clarkson, Harden, and Gantt, CPA’s (later merged
with Emst & Young, CPA’s), Columbia, South Carolina; Previous positions: Controller
of regional real estate development and construction company; Vice-President, Finance
of an independent mortgage banking company.

Education: University of South Carolina School of Business Administration (B.S.
Business Administration - Accounting, 1978).

Member of the American Institute of CPA’s and South Carolina Association of CPA’s
since 1981,

. Past member of board of directors: Charleston Area Arts Council - Lowcountry Arts &
Cuitural Counail
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: BAC! 1S CHECK CONTAINS A'SECURIT) WITHOUT HOLDING AT ANAN 'Wﬁl zv 3" a&J-’.]x YN m
Please P H t: D M GRAHAM . . .
DAVIO em Account: D e Connion e . B 9110179021
1621 BAY RD APT 1208 ) PO B 720 . Ha B ANTIGO, W1 T
‘MUAMI BEACH FL 33139 o : | Bioux Fog, SOSTUTTDA : -Qclober 13,2005
' ' :m-urwmcﬂmmcnm ) ) -
' _ it - A .
f’oﬁ;'i Four Thousand Two Hundred Ninety Six and 49/100 Dollars _ , $***424.296.49
ORDER OF WELCH ROBERTS & AMBURN . VOID 60 DAYS-AFTER ISSUE
) 157 E BAY ST . . : .
CHARLESTON, SC 29401-2124-

ROV OcTe s o THES 1§ A BLL PAYMERT OFAF T WhILE 15 DRAIVA
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1
Item Amount " ftem Serial - e RIT - ltem Account ltem Sequence . Date - ' * Item Type
1$4,206.49 000009110179021 00760148 00009_1'79002694_395_0 ..00057154645'62 - 10-20-2008 Transit

Wachovia certifies that the above image is a true and exact copy of

the original item issued’'by the named customer, and was produced from onglnat
data stored in the archives of Wachovia, its predecessors or successors

Page 1
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Crown Classic Banking | A 4
01- 1010183329448 036 - 30 09 e i

.- Electronic Delivery o o - | o I :

|II“I.II”Illl”ll”!l.lll-llll‘“ -

DAVID M GRAHAM : . ' .
MELORA . ZOFFOLI : . . ... PB
1621. BAY- ROAD’ ' ~ . o
APT 1208 -~

MIAMI _BEACH FL 33139

Crown Classnc Bankmg 7 4116/2008 thru 5/14/2008"

Account number: 1010183329448 N
Account owner(s): - DAVID M GRAHAM -
. - . MELORA ZOFFOLI

Account Summary.

_$788,431.88'

" Opening balance 4/16
Deposits and other credns '26,0254vé11+ ’

" Interest paid 1686 +
Checks ‘ 204,525.75 -
Other withdrawals and service fees 52559251 -
Closing balance 5/14 - $84,356.29 -

Deposits and Other'Credits

‘Date  Amount

Description

423

. 185.48 .DEPOSIT

4129 805.33 DEPOSIT

4/29 25,000.00 - FUNDS TRANSFER (ADVICE 2008042900031331) . .
. R "RCVD FROM HSBC BANK USA . /BANK OF BERMUDA
ORG=1/TODD JAMES JASON "~ . -
RFB=TT HLN137335MNY OBI=DAVID GRAHAM BOAT
REF=120417922 04/29/08 12:08PM ET . .

5001 | | 2500 SERVICE FEE REFUND
5/14 : : 16.86 INTEREST FROM 04/1 6/2008 THROUGH 05/14/2008 .
Tofal ~ $26,042.67
Interest
Nurnber of days this statement period - 29 .
Annual percentage yield earned . o 0.08% .
interest earned this statement period $16.86 -
Interest paid this statement penod o $16.86 :
lnterest paid this year , $33.81.
WACHOVIA BANK, N.A., THE GRAND o ' " page 1of 4.
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“10101 83329448 036 30 0 9 — ———
Checks ‘

. Number . Amount Date - Number Amount - Date - Number . Amount Date
1453 - ’ 58..81 4117 ) 5368* . . 568.26 ) 5/05 5385 ‘ ) ’ 1,610.00 4/21
2501’_* - 300.00 - 5/02 5380* ©76,702.00 . . 4/17 5388* - 67,363.90 - . 4/23
2502 . 1,000.00 5/01 . 5381 : 50,000.00 5/09  Total $204,52575.

2503 " 240.00 . 5/08 . 5382 - S ‘160.00\ . 4/2'1,_ T ) :

5364* . 625000 .  4/28 5384~ 27278 - 422

* Indicates a break in check number sequence

Other Wlthdrawals and Serv1ce Fees

Date " Amount Description -

47 ' "~ 39.00 AUTOMATED DEBIT ATLANT
' . CO. ID. 8500000000 080417 WE
“MISC CKF181807036POS

4/18 ' _8’65.76 AUTOMATED DEBIT AMERICAN EXPRESS ONLINE PMT.
. ~ ~ CO. ID. 9500000000 080418 WE
- MISC CKF181807036POS

4/22 ' 64.33l AUTOMATED DEBIT AT&T(BELLSO
: . o CO. ID. 9500000000 080422 WEB
MISC CKF181807036POS * - -

4/22 4600-.0.0 WITHDRAWAL 'FRESHFIE

"ON‘LTNE‘ PMT

U ) ,ONL.!NETSMT

VILLAGE - 04/22

o ; 100 VILLAGE GREEN JOHNS: ISLAND SC 0022W00:833§
4/23 : 510,000.00. AUTOMATED DEBIT ING.DIRECT WITHDRAWAL
| CO. ID. 1510394779 080423 PPD

4/24 52.93 AUTOMATED . DEBIT TOTAL CAL L INTER TOTAL CALL -
' - "CO. 1D W911718107 080424 WEB" . ; .
- MISCM1810639689 -

(A 583468 TAXLEW L
- 7" RECEIVED FROM:NYS TAX LEVY LLG#1389648T”
4/30 © - 2500 MISCELLANEOUS FEE - ——
: . DOMESTIC OUTGOING WIRETRANSFER
" 4/30 6,250.00 FUNDS TRANSFER (ADVICE 2008043000059998)

SENT TO CAROLINA FIRSTBA/ - - .
BNF=BROAD STREET VENTURES LLC
OBI=DAVID GRAHAM
RFB=080430150742 04/30/08 02:29PM ET

5/02 - A 69.65 AUTOMATED DEBIT FPL DIRECT, DEBIT ELEC PYMT
» ' CO. ID. 3590247775 080502 PPD -
5/05 132.01  AUTOMATED DEBIT TIME WARNER . QNLINE PMT

CO. ID. 9500000000 080505, WEB
MISC CKF181807036P0OS . .,

5/05 ‘ 327.41 XFER TO WACHOVIA CARD SERV!CES # 1631 05/05

ONLINE TRNSFR CONFIRMATION #'R7000098009582

- 507 - 139.26 AUTOMATED DEBIT DIRECTV DIRECTV
CO. ID. 0000035774 080507 TEL . .
MISC 8532394

Other Withdrawals and Service Fees continued on nextpage.- =~ =

WACHOVIA BANK, N.A. | THEGRAND = L o 7 Tpage2ofa



Crown Classic Bankmg o
03 1010183320448 036, 30 09

Other Wlthdrawals and Serv1ce Fees continued,

Date
5/12-

512
5/14

5/14

Amount Descnpnon ,,,,,

56.91 - AUTOMATED DEBIT AT&T(BELLSOUTH) ONLINE‘PMT_ S
. CO.ID.-9500000000 080512 WEB ‘ '
~ MISC CKF181807036POS -

650.44 AUTOMATED DEBIT W. THOMAS VERNON ONLINE PMT
CO. ID. 9500000000.080512 WEB i .
MISC CKF181807036POS :

171.53 AUTOMATED DEBIT BERKELEY ELEC - ONLINE. PMT
CO. 1D."9500000000 080514 WEB - . '
‘MISC CKF181 SPOS Do ’

613 40  AUTOMATED'DEBIT. EAST-RIVER - 'RENTALPAY.-_?
CO: ID. 0135605354 080514 PPD. » S

Total

'$525 592.59

Great Mortgages plus outstanding service add up to satlsfed customers

J.D. Power and Associates ranked Wachovia "Highest i in Customer Satisfaction with anaryE

Mortgage Sales" for 2007. Find out.why! Call 866-416-6076 and let a Wachovia Mortgage
Specialist help you buy or refinance. Loans subject to credit approval and orlgmated by
Wachovia Mortgage, FSB, an Equal Housing Lender. Visit www;dpower com for award .
mformanon .

. Reduce Paper Clutter with free Wachovra Onllne Statements

Sign up today to view, print and save your bank statements online. To sign up for Online

. Statements, log into Online Banking at Wachovia.com. On the right side of the My Accounts
" page, select the Account Services link and then click the Change Statement Option. Not an .

Online Banking Customer? Enroll in Online Banking today at Wachovia. com/enroll orby
calling 800-950-2296.

WACHOVIA BANK, N.A., THE GRAND

27
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Crown Classic Banking .

1 VAQ343
P O BOX 13327
ROANOKE VA 24040-0343

04 1010183329448 036 .30 . 0.9 .
Customer Service Information - '
' ' ‘ , Phone number Address.. ‘
Checking & Savings Accounts; Check Card'8 ATM Card.. . 800-WACHOVIA-- | WACHOVIA BANK, NATIONAL ASSOCIATION.
T e e B 800-922:4684 . 'NCB502. T
TDD (For the Hearing Impaired) - - -7 7 "'800-388:2234 - - P O BOX 563966 S
En espafiol para cuentas corrientes y dé ahorrds " 800-326-8677 - . - °~ CHARLOTTE NC 28256-3966
‘Bank By Mail (Déposits Only) o . \WACHOVIA BANK, NATIONAL ASSOCIATION
- , S . FL8044 : :
- : - . UL 7. P OBOX522817.
. ‘ S T T MIAMIFL 33152-2817
‘Consummier Loan Accounts 800-347-1131 © " WACHOVIA BANK, NATIONAL ASSOCIATION

. —_— .. To Balance Your Account

1. Compare your account register to your account statement for List Outstanding Chgcks and Withdrawals .

‘unrecorded transactions (such as ATM, Check Card, Interest earned,
" fees, etc.) Your new-account register total should match the
adjusted balance'in-line 6 below. . :

Ck.No. | “Amount "Ck.No. |  Amount

2. Write in the closing batance shown on the front of
- account statement. : :

| 3. Write in any deposits you have made since the
. date of this statement. -

4. Add together amounts listed above in steps 2 and 3.

5. Inthe sectibn to the right, list and total all checks and
withdrawals that you have made that are not reported
on your account statement. Write in the total here.

6. Subtréot the amount in line 5 from the amount in
" line 4. This is your adjusted balance and should
- match the balance in Step 1 above. »

" Total

In Case of Errors or Questions :About Your Electronic Transfers: Telephone us at 800-WACHOVIA, 800-922-4684, or write to us at
WACHOVIA BANK, NATIONAL ASSOCIATION, NC8502, P O BOX 563966, CHARLOTTE NC 28256-3966, as soon as you can, if you
think your statement or receipt is wrong or if you need mare information about a transfer on the statement or receipt. We must hear from
you no later than 60 days.after we sent you the FIRST statement.on which the error or problem appeared.
1. Tell us your name and account number (if any). . ' ’
" 2. Describe the error or the transfer you are unsure about, a
need more information. i i Lo o ] )
3. Tell us the dollar amount of the suspected error. -, . S .
We will investigate your complaint and will correct -any error promptly. .If we take more than 10 business days to do this, we will credit
your account for the amount you-think is in error. You will have use of the money during the time it takes us to complete our investigation.

WACHOVIA BANK, N.A. IS MEMBER_FDIC‘)‘

nd-explain as clearly és-you can why you believe there is an error or why you

WACHOVIA BANK, N.A., THE GRAND page 4 of 4
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| New York State Department of.
Taxation and Finance

Tax Compliance Central Office =~ o Date: 3/17/08
W.A. Harriman Campus '
Albany, NY 12227 - ' E - ) . . Taxpayer ID: P-24-7720261-2 °

Collectlon case ID; ,E-OOO??M?Q:—_C L04-9

Current Balance Due: $5,390:25
See Sectlon A of the Consolidated
. Statément for-details

Collection Nofice -+

E-000721439-8 ' .
| GRAHAM® SDAVID ‘M UR T L T o e
‘156 "-SEA'MARSH DRIVE'

- JOHNS ISLAND_, sSC 29455 5505 K
S The filing of a tax 'warrant is a matter of

public. record on file at your. County
¢ ice and the Department of .
i State,'and it;may be included in New York
"-State government llstlngs acoesslble
© via'the lnternet . L

A recent exammatlon of your account shows that. you still have outstandmg tax llabllmes ‘as shown in

Sectlon A of the enclosed Consolldated Statement of Tax Llabllmes

To avozd collectlon enforcement. actions YOU MUST IMMEDIATE )

e Pay the current balance due,. mcludmg penalty and/or |nterest das shown in Sectlon A of the h
Consolldated Statement , : .

° Complete the Payment Appltcatlon Sectlon on the enclosed Payment Document
e Refer to the. lnstructtons on the Payment Document for- returnlng that form.;< . e e L
{f you do not respond to this notlce . o

® Enforcement acttons will be taken agalnst you for the: total lax assessed plus penalty and/or
lnterest due . .

.o You ‘may be charged with a mxsdemeanor under the New York State Tax Law for failure to ‘pay taxes due A

if-you have sent full payment within the’ last ten. days please disregard. thls notice, if you sent’ payment
more than ten days ago, prowde proof o{__payment as requtred on the enclosed Payment Document Return the .
completed Payment Document m the S e

‘This wxll servé as notlt"catlon reqmred annually by’ law that warrant'(s prewously f'led wtth the
_ County Clerk‘s Ofﬂce is/are stlll outstandlng : e

Money or property belongmg to you may have been taken or held in order 1o satlsfy ‘a Judgment whuch has
.been entered against- you Read this’ carefully : . .

YOU MAY BE ABLE TO GET YOUR MONEY BACK o -

State and Federal laws prevent certain money or property from. belng taken to sattsfy judgments. Such -

money or property is said to be "exempt”. The followmg is a partial list of money whlch may be exempt:’

-1 Supplemental KY=0s ’nty mcome(SSI) 6: Dlsabxllty bengfits~ ¢

7. Worker’s - Compensatlon benefils
3. Publlc Assistan _welfare) oo e 7L 8. Publicor private. pensions”

- 4. Atimony or child:si 9. Veteran ‘s benefits
5. Unemployment

If you think that any of your money that has been taken _o'r_held’ is exempt, you must act promptly :beCause
(CONTINUED ON BACK). -

DTF-975 (3/04) SSP0018D90 0671760 -
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“New York Stafe Department of
] Taxation and Finance .

- IMPORTANT - READ CAREFULLY -

T The Procedures that the Department of Taxation’ and Finance May Use to
: ,En rce Payment of Outstanding Tax Llabilitles .t

‘ 'If you do not respond to ihts notlce enforcemen! actlons as descr_lbed below may be faken agamst‘ :

you for the 1otal 1ax assessed plus penalty and/or interest due

S A tax warrant may’ be f'led agamst you. A warrant filed wnh 1he appropnate county clerk and.
=~ Department-of’ ‘State consmutes a legal judgment against you, as well as a lien in_favor of the
- ‘New YOrk:State"Tax’ Department against'yolr-real and personal propeérty. It will be a. matter of
public retaord; will negatively affect your credn ratmg and n wnli make it difficult for you to obtam
creditor Ioans ‘or buy or ‘sell property T R

B Your real and personal property may be selzed and could be sold at a tax auctlon to sansfy a
f'led tax warram ;

"= The Depanment may selze many of your assets by levy, including any menies owed to you and
~ any monies in your-bank account.. Your barnk; would be required to 1ake money out of your
'account ‘and send it to the Depariment .

* - Anincome execunon may be |ssued agamst your wages, requiring your employer to wnhhold
Lotip o’ 10% of your-gross earnings’ from® your paycheck

-  Any money or payments owed you by a State agency may be wnhheld and -applied against the
- taxes you owe, ’ -

- ' If you owe sales-and compensahng use taxes or wnhholdmg taxes, you may be reqmred to set -

up.a. specnal bank trust account and deposit stich laxes into the account. 'Also, failure to pay'a

sales and use tax liability may resuit in the forfeiture .of your certificate of authority to collect
. sales and use laxes WhICh in most mstances ‘will make- it lllegal to contlnue the. operatlon of -
"_‘your busmess .

- Failure to pay certam taxes may result in 1he forfeuture of pledged bonds or other collateral
i« rgnd/or the revocalion of hcenses .

L ADependmg oh urcumstanc_es you may be subject to r:nmmal prosecutlon under Article 37 of the

New York State Tax Law.

For addmonal mformahon 6n any’ oflhe materlals covered m this correspondence consult
Publlcahon Number 125 The Collecnon Process : :

' DTF-875.1 (12/92) S5P0018091 0671700
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New York State Department of

Taxation and Finance L B i Date: 03/17/08
— ' ’ If you have any questions, please call
Consohdated Statement of Tax Llabllltles .~ 1800835-3554. From areas outside the .

- ”-U S and'?Canada ccall {518) 485-6800..

P'24'7720261 2 E: 000721439 8
GRAHAM-DAVID M JR.

Thls is a statement of your tax llabmttles mcludmg the’ Ixabmty(les) referred to m‘the enclosed
COLLECTION NOTICE

Tt

Each liability listed below is |dent|fed by an Assessment 1D. Use the ‘enclosed Payment Document to make
payment on these habulmes . v

Regent adjustments credlts or payments ‘rhay not be mcluded on thls Statement Also ‘a payment may have
been applled to multiple’ assessments - .

.This, Conaolidated Statemen{ summarizes your Tax 1iabxlitias wxfh ‘Ne k Staia undar the %axpayar
idantificodicn fumberts) shown abavs. _ I¥ you have aver Used ancthe {expayer idanfificnfion numbar
.for tax reporting purposes, you may .owé additional Naw York ‘Stata tax 1iabilifzes

NOTE: To view' the curranf balancaaof this or -any . other oufstanding liab111fxes, ‘accass our web sita. at

WHN nys{ax gov and selecf the Online Tax Centar optxon. wet

‘SECTIQN?A THE FOLLONING LIABILITIES -ARE: SUBJECT TO COLLECTION ACTION AND THE ACCRUAL OF

ADDITIDNAL PENALTY AND/OR INTEREST. To avoxd such collecilon ‘'ection end additional accruals,

&hey musi ‘be. paid - xmmadxafely

Cee, ] Tax .. L Tax +) Inferest -(%)_Penglﬁg (=1 Assessment|{(=) Current
Tax - Assessment | Pariod © Amount . “n:J “Amount : Payments/ Balance
Type io, | ‘Ended .Assessad ' | ~ ~ASsessed Cradxts |  Dbue
INCOME |LE02476483G-3[13/81208] * © - “0.00|" ~ 1,759.54]. %, 128119) 492.48  5,390.25]
, TOTAL &  5,390.25]

SECTION -B THE FOLLOHING LIABILITIES HAVE BEEN" DETERHINED TO BE- cur—:- Although 65{ vat subjact 46

: collection action they .should be paid prcmptly in ordar “ta- avoid the acerual of addxflonal penalty

and/or interest chergas

~

o o i Tax. . Tex L) ;nteresi' '(&)'PeneifyA :(-) Assassment (QauCurren{" 4}
Tax Assassment . ] Period “Amount N ", Amdunt Amount 1 : Balance - '
Type. | 7 10 7 | Ended " eV -~ Due . Due’ Due
INCOME [L=027419467-6|12/31/03 | - . =~ = 0,00,  “+° +0.00[- . :681.95| - . - 581:95| 0.00.
/TOTAL~9 0.00
SECTION C. “Not Appiicabla: -
SECTION D...Not Applicable:
DTF-967 (10/98) SSP0018092 0671700 ‘ Keep this statement for your records.
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New York State Department of

Taxation and Finance

NYS AR LEVY RECEIVABLES
P O BOX 4137

BINGHAMTON, NY 13302-4137.

I8

Tax Compliance Levy

WACHOVIA BANK. NA
3709 RIVERDALE AVE
BRONX .NY 10463

Levy ID:
Taxpayer ID:

E-000721439-1007-3
247-72-0261

First.and Final Dema‘hd

. Garnishee

lf-‘you—have any que‘stions, please
cali:  (800) 872-7400 -

_Under authomy of the Tax Law of the State of New York and Section 5232( a) of the Civil Practice Laws and.Rules in

the matter of the Commissioner of Taxauon and Finance of the State of New York, Judgmem Crednor -

agamst DAVID M GRAHAM JR
156 SEA MARSH DRIVE.
JOHNSISLAND sC. 29455 ‘5505

Accounts listed herein' and any others which exist: -

| Judgment’
" Debtor(s).

Orig.in'al Warranted Amount

Current Balance Due -

Warrant D a County -Date "Dbckéted
E-000721439-H005-9 ALBANY s 5,434 .88

2/20/06

$ ' L4,497.1_2_>_;‘

Total Amdulnt Due, Owing and Ul'_\paid -V

3 /’*’525388 ,]

It appears that you are indebted to'the above named Judgment debtor(s) or that you are in possession or custedy of property
not capable of dchvcry which you know or have reason to helieve that the judgment debtor(s) has(have) an mterest

You are requlred by Section 5232(3) of the Civil Practice Laws and Rules to immediately transfer to the undersngned all personal
property not capable of dellvery in which the Judgment debtor(s), not deceased, is(are) known or believed to have an interest
now in or hereafter coming into your possossmn or custody as may be necessary to satisfy the total amount due as set forth
herein including all debts now or coming due from you to the judgment debtor(s) together with any other lawful additions
including fees, costs and expenses of this levy, if any, to execute any documents necessary to affect such transfer or payment

and to comply with any and all further provisions .of such sccuon

Dated: - 4/28/08

Name: ‘K ARKISO/N"'”:

" Title: Deputy de Cornjm?smner

[J Account closed [J No account balance
(J No account ever existed [ .Olher (attach explanatlon)

[J Payment enclosed $

(Make check or money arder payable to the Commissioner of Taxaﬂon
and Finance. Enter the Levy ID indicatéd above on the payment.)

DTF-981(10/0§) AJO0002220 1091700
£000721439L0073
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Please refer to the back of this form for
additional information and mailing instructions.




Wachovia Bank NA

al Order mmm L’

PO Box 8667 PA4418<
Philadelphia, PA 19101-8667

q

Apr 29, 2008

david m graham jr

APT 1208
1621 BAY RQAD -

" MIAMEBEACH, FL33139

RE:

. ACCOUNT TYPE - :-‘.('?(‘I()l‘iN'l';\'l_f.\ﬂiER - HOLDING AMUOUNT
DDA ~ . 1010183329448 ' $5,534.88

Dear: david m graham jr .

. _W wuet to inform vou that W achovia- Bank NA has bun served with a Tax Levy.
directed against you fron the COMMISSIONER OF T/\\/\HO\J AND H\JA\CE
OF NEW YORK in the amount of “b 434 88

Un £35S the IzL\ Levyis reledsed within 14,71 days on 5/23/2008, we will be requued
by the COMMISSIONER OF TAXATION AND FINANCE OF NEW YORK to pay
the amount that has been debited from your dccount(s) as referenced above. A

e e i e e

rcfurmu,d above.

: / $100. 00 mon-Tefindable] plObC’iS‘l}](’ fee w1H be dwroed against the account(s)

lfyou hdve any questions concerning this matter, you may contact the v
COMMISSIONER OF TAXATION AND FINANCE OF NEW YORI as- mdwaltd
on the bank levy copy-attached.-

Any questions concerning this legal document should be directed to the Plaintiffs
attomey or Agent whose name and address appears on the enclosed copy. Please
note that certain funds are exempt from attachment pursuant to federal and/or stare
law. If your account contains funds that are exempt from atiachment, you must
contact the Plaintiff's attorney or government agency that is requesting the funds. It is
vour responsibility to take the steps necessary to protect your interest in this matter.

Sincerely,
Servicenter Associate

Enclosures:
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Tax Compliance Levy
Additional Informatiori

" Pursuant to the provisions of the Tax Law, the warrant(s) listed on the froht'constitute(s_) a judgment
in favor of the Commlssmner of Taxation and Finance agamst the judgment debtor(s) named (whose’
last known address is a)so mdlcaied) and the officer or employee of the Department of Taxation and

‘.;"A"_Fmance whose s;gnature appears on’ the front of thls form, has all the rights and powers of a sheriff.

" The Commlssioner of Taxauon and Fmance commands any duly authorized off‘cer or employee of the
oo Departmem of Taxation and. Fmance to sahsfy the warrant( ) out of the real and personal property m
}Foi'd_ . which the judgment debtor(s not deceased has(have) an interest or any ‘debts owed 1o said
here judgmem debtor(s). A-nolice to thls(these) judgment debtor(s) substantially.in the form set forth.in
o _ CPLR 5222(e) was served upon the judgmient debtar(s) within a'year prior 10 the sérvice of this levy.

Warrants filed pursuant to the Tax Law constitute perfected liens against real and person-al.'propertvy _

‘of the judgment debtor(s) against whom the warrants are issued. This levy serves aa notice of the
existence of such Jliens. No extensmn of levy is reqmred to maintain the effechveness of these laens

: ,Please be-éuré that:

e ‘ . N £ 1Y check the appllcable box on the front and -
‘ . ' indicate the payment amoum éficlosed, iffany. ™ T T T

- You sign the'AcknowIedgment of Service section
and indicate the date and time.

Foid.
here

Return one copy of this form o the address below.

NYS AR LEVY RECEIVABLES
P O BOX 4137 )
BINGHAMTON, NY 13902-4137

DTF-981 (10/08) (back)
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. 19676
(droane Weledn

SR

Bland Richter, LLP . '

Attorneys
Eric S. Bland*
Ronald L. Richter, Jr.

A.*Also,admi"_tted;in PARFL . . . S o . - May 20, 2011

The Honorable Julie J. Armstrong
Charleston County Clerk of Court
100 Broad Street, Suite]106
Charleston, SC 29401

- RE: David M Graham, J,.l_;.‘ivi Welch, Roberts and AMburn, LLP and
Russell Patrick Welch
Civil Action No.: 2011-CP-10-1739

Dear Hon. Armstrong:

Reply to: '

Peoples Building
Mezzanine Level
18 Broad Street
Charleston, SC 29401
Phone: 843.573.9900
Fax: 843.573.0200

ronnie@blandrichter.com

Offices also at:
1500 Caihoun Street
Columbia, SC 29201

Mail: P.O. Box 72
Columbia, SC 29202
Phone: 803.256.9664
Fax: 803.256.3056

ericbland@blandrichter.com

Enclosed for filing is an original and one (1) copy of the Defendants’ Answer in the above-
referenced matter. Please file the original, clock the copy and return the clocked copy to me in

the self-addressed, stamped envelope provided.

By copy of this letter to opposing counsel, I am hereby serving the same upon them this date

under separate cover.
Thanking you for your assistance with this matter, I am

Very truly yours,

nclosures

(via email)

C. Cantzon Foster, 11, Esquire
Bryan D. Caskey, Esquire
Mr. R. Patrick Welch

Eric S. Bland, Esquire
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON ) CIVIL ACTION NO.: 2011-CP-10-1739
i)avid M. Graham, Jr., )
Plaintiff, %
VS, % ANSWER
Welch, Roberts and Amburn, LLP and %
Russell Patrick Welch, )
Defendants. %

Defendants, answering the allegations of Plaintiff’s Complaint, allege as follows:
1. Each and every allegation of Plaintiff’s Complaint not expressly admitted herein

is specifically denied and strict proof thereof is demanded.

2. Defendants admit Paragraph 1 of the Complaint on information and belief.
3. Defendants admit Paragraph 2 of the Complaint.
4. In responding to the allegations of Paragraph 3 of the Complaint, Defendants

admit that the Plaintiff was a past client for certain agreed upon services.

5. Defendants admit the allegations o.f Paragraph 4, 5 and 6 of the Complaint.

6. In responding to Paragréph 7 of the Complaint, the Defendants incorporate the
above paragraphs aé if realleged and restated in full verbatim. |

7. In responding to the allegations of Paragraph 8 of the Complaint, Defendants
admit that Defendant WRA provided certain tax and/or accounting services to the Plaintiff
pursuant to certain engagement letters specifically defining the scope of said services.
Defendants further admit that Defendant Welch, acting in his capacity as an employee and/or
agent of Defendant WRA, performed services for the Plaintiff consistent with the

aforementioned engagement letters.
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8. In responding to the allegations of Paragraph 9 of the Complaint, Defendants lack
information and belief as to Plaintiff’s state of mind.

9. Paragraph 10 of the Complaint is denied. By way of further response, Defendants
allege that simple reference to the Plaintiff’s own exhibits to the Complaint reveals that the
Plaintiff did not owe the New York Tax Commission the sum of $4,296.49, but instead that he
owed the Commission $4,497.12.

10. Paragraph 11 of the Complaint is denied. By way of further response, Defendants
allege that whﬂe Plaintiff issued a check to WRA in the amount of $4,296.49, simple reference
to the check itself which is attached as an exhibit to the Complaint reveals that the payment was
to be “Post[ed] to Account: D M Graham.”
| 11 Defendants admit Paragraph 12 of the Complaint.

12. Paragraph 13 of the Complaint is denied. By way of further response to the
baseless and frivolous allegations of Paragraph 13, not only did the Defendants not cause the
Plaintiff to believe that his unrelated tax liability had been paid, the Defendants applied the
Defendant’s check in the amount of $4,296.49 to the account of DM Graham as instructed and
that after having applied said amount, the Plaintiff’s balance payable to WRA for services
rendered was reduced by the exact same amount, thus leaving an outstanding balance owed as of
that time in the amount of $2,359.51. By way of further response, WRA thereafter invoiced the
Plaintiff for the balance due in the amount of $2,359.51, which invoice reflected that credit had

- been applied against his account in the amount of $4,296.49. By way of further response, the
a P}_gint’iff the_rgafter paid the balance on his account in the exact amount of $2,359.5 1..

13. -Defendénts labk inférmation and belief to admit or deny the allegaﬁons of
,'-,"Paragraph 14 of the Complamt Upon information and belief, however, and by way of further

\xresponse the Defendants beheve that the Plaintiff would have recexved multiple prior notlces

2
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from the New York Tax Commission advising him of his still outstanding tax obligation and
threatening legal action, to inciude levy of accounts, if the Plaintiff continued to refuse to pay his
taxes.

14, Paragraph 15 of the Complaint is denied.

15. Defendants lack information to admit or deny the allegations of Paragraph 16 of
the Complaint.

| 16.  Paragraph 17 of the Complaint is denied.

17. Inresponse to the allegations of Paragraph 18 of the Complaint, Defendants admit
that the sum of $4,296.49 has not been returned to the Plaintiff as the sum is.not owed to the
Plaintiff.

18, In responding to Paragraph 19 of the Complaint, the Defendants incorporate the
above péragraphs as if realleged and restated in full verbatim.

19.  Defendants admit the allegations of Paragraphs 20 and 21 of the Complaint.

20, In responding to the ailegations of Paragraph 22 of the Complaint, Defendants
admit that Defendant WRA provided certain tax and/or accounting services to the Plaintiff
pursuant to certain engagement letters specifically defining the scope of said services.

21. In resp(;nding to the allegations of Paragraph 23 of the Complaint, Defendants
adn1it that they owed a standard of care consistent with the tax and/or accounting services
provided to ‘Lhe Plaintiff pursuant to certain engagement letters specifically defining the scope of
said services. |

22.  Defendants deny the allegations of Paragraphs 24, 25, 26 and 27 of the
Complaint.

23. Inresponding to Paragraph 28 of the Complaint, the Defendants incorporate the

above paragraphs as if realleged and restated in full verbatim.

3
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24, In responding to the allegations of Paragraph 29 of the Complaint, the Defendants
Jack information as to the state of mind of the Plaintiff and admit only that they owed such duties
as were imposed by law in light of the tax and/or accounting services provided to the Plaintiff
pursuant to certain engagement letters specifically defining the scope of said services.

25.  Defendants deny the allegations of Paragraphs 30, 31 and 32 of the Complaint.

26. In responding to Paragraph 33 of the Complaint, the Defendants incorporate the
above paragraphs as if realleged and restated in full verbatim.

27.  Defendants deny the allegations of Paragraphs 34, 35, 36, 37, 38 and 39 of the
Complaint.

28.  Inresponding to Paragfaph 40 of the Complaint, the Defendants incorporate the
above paragraphs as if realleged and restat-ed in full verbatim.

29. Defendants deny the allegations of Paragraphs 41, 42, 43, 44, 45, 46, 47 and 48 of
the Complaint.

30. In responding to Paragraph 49 of the Complaint, the Defendants incorporate the
above paragraphs as if realleged and restated in full verbatim.

31. Defendants deny the allegations of Paragraphs 50, 51 and 52 of the Complaint.

32.‘ In responding to Paragraph 53 of the Complaint, the Defendants incorporate the
above paragraphs as if realleged and restated in full verbatim.

33.  Defendants deny the allegations of Paragraphs 54, 55 and 56 of the Complaint.
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For a First Additional Defense -
Statute of Limitations

34, The Plaintiff’s claims are barred by the applicable statutes of limitations. Asof
October, 2005, Plaintiff owed the Defendants $6,656.00 for services»r:éndéfcd.f On or about =

October 13, 2005, the Plaintiff issued his check in the amount of $4,296.49 made payable to _

WRA with the speciﬁo instruction that it be “post[ed] to the account of DMGr haim:
check was posted agamst the account as instructed. On November 28, 2005 an 1nv01ce 1ssued to

the Plaintiff from WRA A copy of the invoice is attached hereto as Exhlblt A The 1nv01cc :»

reflects that against thc bill for services in the total amount of $6 656.00, thc Plamtlff’s check in

the amount of $4,296. 49 was applied, thus leavmg a balance due of $2, 359 51 On Dec'mbcr

30, 2005, ‘the Plaintiff 1ssued a check in the amount of $2,359. 51 with the same mstructlon‘that it
be “post[ed] to the account of DM Graham.” A copy of the check in the amount of $2 359 51 s

~aftached hereto as Exhlblt B. The check was applied to the account, thus resolvmg the balance
owed The Plaintiff knew not later than November 28, 2005, that his check in- the amount of
$4,296.49 was applied against his outstanding balance with WRA and acknowledgcd h_ls o
"tlnderétanding of that fhct through the stlbseqlient paymént of the baiancé owed mthe amount of
$2,359.51. Upon further information and belief, the Plaintiff would have also received =
numerous notices from the New York Tax Commission after October, 2005, notifytng him that

‘e had not oaid his taxéob]igat_ion and evch warning him of thé eventual levy of hxs account o

For a Second Additional Defense
- Laches

35.  To the extent the Plaintiff sets forth a claim in equity, any and all ‘suchclatfnis" aré

barred by the doctrine hf laches.
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For a Third Additional Defense
Uneclean Hands

36. The Plaintiff’s claims are barred by the doctrine of unclean hands. The evidence
in the case will demonstrate that the Plaintiff does not come into equity with clean hands, but
rather for improper ulterior purposes.

For a Fourth Additional Defense
Comparative Negligence

37. To the extent that the Plaintiff suffered harm, which is denied, any such harm is
the direct result of the Plaintiff’s simple failure to pay his taxes. The Plaintiff’s claims are
therefore barred by his own negligent failure and refusal to pay his taxes.

For a Fifth Additional Defense
Offset

38. The Defendants provided goocl and valuable services to the Plaintiff. The
Defendant accepted the Plaintiff’s payments for said services. If the Plaintiff’s check in the
amount of $4,296.49 was not intended to be applied against the Plaintiff’s outstanding bill for
services, which is expressly denied, then the Plaintiff still owes the Defendants $4;296.49,
together with accrued interest since October, 2005, and such further relief as may be available
under the contract for services, all of which the Defendants plead as an offsét against any sums
allegedly owed to the Plaintiff.

For a Sixth Additional Defense
No Right to Rely

39. The Plaintiff knew not later than November 28, 2005 that his check in the amount
of $4,296.49 had been applied against the balance he owed for services rendered by WRA. As a
result, it is impossible that the Plaintiff relied on any alleged belief that the check had been
applied against a New York tax liability. Minimally, the Plaintiff had no right to rely upon any

such alleged belief.
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For a Seventh Additional Defense
Rule 11 Sanctions

40. The Plaintiff’s claims are clearly barred by the applicable statutes of limitations
and otherwise lack merit. The claims are not brought for the purpose of seeking a proper
adjudication of contested and meritorious claims, but rather they are brought for the purpose of
harassment, oppression and/or other improper motives. The Plaintiff is entitled to a dismissal of
the Plaintiff’s claims, together with an award of sanctions to include but not be limited to the
costs and fees incurred in defending this action.

For an Eighth Additional Defense
South Carolina Frivolous Proceedings Act, 15-36-10

41. By initiating this action, the Plaintiff has taken part in the procurement, initiation,
and continuation of a civil proceeding is primarily for a purpose other than that of securing the
proper adjudication of the claim. Upon the termination of these proceedings in favor of the
Defendants, the Defendants seek an assessment of the fees and costs.

- WHEREFORE, having fully answered the allegations of Plaintiff’s Complaint, the
Defendants pray for a dismissal of this action, toéether with an award of sanctions, fees and costs
all as provided for either under Rule 11 of the South Carolina Rules of Civil Procedure and/or
the South Carolina Friyolous P.roceedings Act.

Charleston, South Carélina

May 20, 2011

[SIGNATURE PAGE TO FOLLOW]
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BLAND RICHTER, LLP
Attorneys for Defendants

({

Ronald L.
Peoples BAiilding

18 Broad Street, Mezzanine
Charlgston, South Carolina 29401
843.573.9900 (telephone)
843[573.0200 (facsimile)

ron \ie@blandrichter.com (e-mail)

Eric S. Bland

1500 Calhoun Street

Post Office Box 72

Columbia, South Carolina 29202
803.256.9664 (telephone)
803.256.3056 (facsimile)
ericbland@blandrichter.com (e-mail)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON ) CIVIL ACTION NO.: 2011-CP-10-1739
David M. Graham, Jr.,

Plaintiff,

CERTIFICATE OF SERVICE

VS.

Welch, Roberts and Amburn, LLP and
Russell Patrick Welch,

Defendants.

S e N N N N N N N N/

[, Lisa M. Taylor, the undersigned paralegal to Ronald L. Richter, Jr., attorney for the
Plaintiffs, do hereby certify that I have served upon the Defendants in the above referenced
matter, by forwarding a copy of the same, via email and/or first class mail postage prepaid,
unless otherwise stated below, to the following counsel listed below:

Documents:

ANSWER

Counsel:

C. Cantzon Foster, II, Esquire
Bryan D. Caskey, Esquire
Foster Law Office, LLC
Attorneys for Plaintiff

3100 Devine Street
Columbia, SC 29205

Lisa M. Taylor 4
Paralegal to Ronald L. Richter, Jr.

Charleston, South Carolina
May 20, 2011
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MAR-18-2011 13:31 GENERAL 8435730200 P.001

November 28, 2005

DAVID GRAHAM

5410 LAGORCE DRIVE

MIAMI BEACH, FL 33140 For Service Rendered Through October 31, 2005
Client # 02540 001 Invoice #MAIN0G1080

Preparation of Federal, Georgia and South Carolina
Individual income tax returns, and extensions for the year
ended December 31, 2004, '

Research penalty notices from South Carolina and New
York regarding prior year balance due.

Research and assistance regarding contribution of boat to
charitable organization.

Projection of 2005 income tax liability.

Total Due $6,656.00

Beginning Balance-$4,296.49
Current Activity:

Billings 6,656.00
Net Due $2,359.51
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- MAR-18-2011 {8:3f , GENERAL 8435730200

;——*— REMOVE DOCUMENT ALONG THIS PERFORATION 3

B 9421207888
December 30,2005

$r++4x2 359 51

. VOID 60 DAYS AFTER ISSUE

WELCH ROBERTS & AMBUR
- 157 EBAY.ST; -
" CHARLES' N sC 29401»2124

ChREAS PRy DRAF T WG w\m'
" BY METAVANTE CORRORATION WIYHOUT REGOURSE

JHJlJllHlllllllllllLlﬂJUUUJL__;'

P.002



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) :
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
David Graham, ) Civil Action No. 3§-CP-10-193%)
' Plaintiff, ) L
' )
Vs, )
, ) REPLY
Welch, Roberts and Amburn, L.L.P.; )
R. Patrick Welch; )
)
Defendants. )
)
)
)
)

Plaintiff replying to Defendant's Answer alleges:

1. Plaintiff denies each and every allegation of Defendant's Answer not specifically

admitted herein and demands strict proof thereof.

PRAYER FOR RELIEF

WHEREFORE Plaintiff respectfully requests that this Court:

@) That Defendant's Counterclaims be dismissed;

(2) That the relief requested in Plaintiff’s Complaint be

granted;

(3) For such other relief as this Court deems just and proper.

PAGE1OF2
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.Respectfully Subrmitted,

( ﬁé /’/)

S
T C. Cantzon Festyr, 11 ES({JII‘&
.- Foster Law Offfick, LLC '

\ 3100 Devine eet

Columbia, SC 29205
(803) 400-1921"

- {(803) 400-1951 facsimile
- ATTORNEY FOR PLAINTIFF

PAGE20OF2
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) FOR THE NINTH JUDICIAL CIRCUIT
) :
David Graham, ) Civil Acuon No.: 10-CP-10-1739
)
Plaintiff, )
Vs. ) .
: ) CERTIFICATE OF SERVICE. 2 &
Welch, Roberts, and Amburn, LLP; and, ) R ';/. i}‘
Russell Patrick Welch, ‘ ) e ‘2@«;"
Defendants. ) {;M";ﬁ %’%E«
This 1s to certify that I, C. Cantzon Foster, IT, have this day caused to be served upor;;t}fé;y 3;:_\

‘ o
person(s) named below the Reply in the foregoing matter by placing a copy of the same in the

United States Mail, postage prepaid, in an envelope addressed as follows:

Ronald L. Richter, Jt., Esquite
Peoples Building

Mezzanie Level

18 Broad Street

Chatleston, SC 29401

Dated at Columbia, South Carolina this 21* day of June, 20,11,

2 '
C. Can{zﬁs(ei; II QT

51



TSTATE OF SOUTH CAROLINA

| Dav1dM Graham Jr ‘
[ ] Plaintiff

LV

: "‘i'-",_,Welch Roberts and: Ambum LLP and -
Russell Patrick Welch:
[X} Defendant

~—

IN THE COURT OF COMMON PLEAS

CASE NO.

R0 -Cr- 10 11134

MOTION AND ORDER ]NFORMATION - .

FORM AND COVER SF IEET

s Plamtlff” s Attorney i

C. Canton Foster, 11, Esqunre

Bryan D. Caskey, Esquire

Foster Law Ofﬁce LLC

- | 3100 Devine Street: ;. S
Columbia, SC 29205-»1; : ,

e-mail: cantzon@fosterlawofﬁce net -

Defendant’s Attorney:
Ronald L. Richter, Jr.,
Address:

Bar No. 66377 S
18 Broad Street, Mezzanine Level
Charleston, SC 29401 e
phone: 843.573.9900 fax: 843.573.0200 - '
e-mail: ronnie@blandrichter.com '

.other: lisa@blandricther.com

™ MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)

[ | FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and I1I)
[ | PROPOSED ORDER/CONSENT ORDER (complete SECTIONS I and III)
SECTION I: Hearing Information
Nature of Motion: Motion for Summary Judgment
Estimated Time Needed: Court Reporter Needed: [ ] YES / [ ] NO
SECTION I1: Motion/Order Type

[ ] Written motion attached

(] Form Motion/Order
1 hereby move for relief or action by the cout

th in the attached proposed order.

6/10/11
Date submitted

Signature of Attorney fo/DPlaintiff/ X Defendant
ION III: Motion Fee

X] PAID - AMOUNT: $25.00
(1 EXEMPT: [] Rule to Show Cause/in Child or Spousal Support
(check reason) [_] Domestic Abuse of Abuse and Neglect
[] Indigent Status / [_] State Agency v. Indigent Party
[] Sexually Violen\' Predator Act  [_] Post-Conviction Relief
[] Motion for Stay'in Bankruptcy
[_] Motion for Publication  [_] Motion for Execution (Rule 69, SCRCP)
[ Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:

[ ] Other:
JUDGE’S SECTION
[] Motion Fee to be paid upon filing of the attached
order. JUDGE
[ ] Other:
CODE.: Date:
CLERK’S VERIFICATION
Date Filed:
Collected by: '

[] MOTION FEE COLLECTED:
[ 1CONTESTED — AMOUNT DUE:
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE NINTH JUDICIAL CIRCUIT
CIVIL ACTION NO.: 2011-CP-10-1739

S’ S

COUNTY OF CHARLESTON

—

David M. Graham, Jr.,
Plaintiff,
NOTICE OF MOTION AND

Vs,

Welch, Roberts and Ambum, LLP and
Russell Patrick Welch,

Defendants.

A A NI S N W N S N N

Defendants, Welch, Réberts and Amburn, LLP and Russell Patrick Welch, will move
before the Presiding Judge of the Charleston County Court of Common Pleas, Ninth Judicial
Circuit, 100 Broad Street, Charleston, South Carolina, ten (10) days after notice hereof or as
soon thereafter as is convenient to the Court, for an order granting summary judgment on the
grounds that the Statute of Limitations has expired. In support of the motion Defendants rely
the Affidavit of R. Patrick Welch previously filed with the Court, as well as such additional
authority and argument as may be offered at the time of the hearing.

PLEASE BE PRESENT IF SO MINDED.

@ =

Charleston, South Carolina CoLE =
! T .

M S

tune /% , 2011 D =
BLAND RICHTER, LLP or

Attorneys for Defendants oZ =

o

: S =

e .e

= W

% &R

Ronald L. Ri
Peoples Byflding

18 Broad'Street, Mezzanine
Charlgéton, South Carolina 29401
843 573.9900 (telephone)
843.573.0200 (facsimile)
ror\mie@blandrichter.com (e-mail)
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MOTION FOR SUMMARY JUDGMENT

on



Eric S. Bland

1500 Calhoun Street

Post Office Box 72

Columbia, South Carolina 29202
803.256.9664 (telephone)
803.256.3056 (facsimile)
ericbland@blandrichter.com (e-mail)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CIVIL ACTION NO.: 2011-CP-10-1739
David M. Graham, Jr.,

)
)
Plaintiff, )
) CERTIFICATE OF SERVICE ~
VS. ) '_Jé (E_ =
) L PR os
Welch, Roberts and Amburn, LLP and ) \ ;‘3'(_ =z
Russell Patrick Welch, ) b Ty W
) | 2% =
Defendants. ) ! %‘ﬁ =
L 22 T
I, Lisa M. Taylor, the undersigned paralegal to Ronald L. Richter, Jr

., attorney for the
Plaintiffs, do hereby certify that I have served upon the Defendants in the above referenced

matter, by forwarding a copy of the same, via email and/or first class mail postage prepaid

unless otherwise stated below, to the following counsel listed below

Documents:

NOTICE OF MOTION AND MOTION FOR SUMMARY JUDGMENT

Counsel:

C. Cantzon Foster, I1, Esquire
Bryan D. Caskey, Esquire
Foster Law Office, LL.C
Attorneys for Plaintiff

3100 Devine Street

Columbia, SC 29205

Lt MTadse

FisaM. Taylor
Paralegal to Ronald L. Richter, Jr.

Charleston, South Carolina

June __[0 ,2011
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON ) CIVIL ACTION NO.: 2011-CP-10-1739
David M. Graham, Jr., )
Plaintiff, ;
Vs. g AFFIDAVIT OF R. PATRICK WELCH
Welch, Roberts and Ambum, LLP and ;
Russell Patrick Welch, )
Defendantsk. g
1. My name is R. Patrick Welch and I am a partner in Welch, Roberts and Amburn,
LLP (“WRA”).
2. In 2005, WRA performed certain accounting and/or tax services for David
Graha;n.

3. By October, 2005, the balancé for services rendered accrued to $6,656.00.

4.  On October 13, 2005, the plaintiff issued a check in the amount of $4,296.49 with
instructions that it be applied to his account. A copy of the check is attached as Exhibit A.

5. Upon receipt; the check was applied to the Plaintiff’s outstanding account
balance. After applying the check, the remaining unpaid balance for services rendered was
$2,359.51.

6. On November 28, 2005, WRA issued,'an invoice to the Plaintiff. The invoice
reflected the original outstanding balance of $6,65§.QO, reﬂected. that the Plaintiff’s check in the
amount of $4,296.49 had been applied against his account and reflected that the balance after
application of his payment was $2,359.51. A copy of the invoice is attached as Exhibit B.

7. Upon receipt of tﬁe invoice, the Plaintiff then remitted payment for the balance

due in the amount of $2,359.51. A copy of his check in the amount of $2,359.51 is attached

hereto as Exhibit C.
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8. It is impossible that the Plaintiff could have operated under the belief that his

check in the amount of $4,296.49 had been used for the payment of a tax which he owed to the
State of New York as:

a.

The tax liability to which he refers was for an amount which differed from the

check which he had instructed WRA to apply against his account (see NY Tax Commission
statement attached hereto as Exhibit D)

b.

His check in the amount of $4,296.49 carried clear instructions that it be applied

to his account and no instruction that it be used for any other purpose
C.

His check in the amount of $4,296. 49 was in fact apphed agamst }us outstandmg

invoice;

account balance and this was made known to hlm and reﬂccte '?clearly on th1 Novcmb

d.

He acknowledged his undexstandmg that his. check m thc amount of $4 296 49
had been applied against his outstanding account balance as dxrectcd through the subsequent

payment of the remaining balance due after apphca‘aon of saxd payment

SWORN TO AND SUBSCRIBED before me this oW,

.2011. & BV«NN'F

/
R %,
\\ ..Iio..

YO.%
»* 7“‘ Zz
S, *7-.@)‘5
AAA N AA A_A u AN LA §"5 v 4 004,4’(5; ﬁ.:%‘:’:
NOTAKY PUBI{ FOR SO THCAROLINQO: %3 j;* Yo M3
My Cpmmission Expires: [‘ /1 7/ _aQLS' 3,;
’I, 'uu-°‘ Q\\\\
% /‘ M
K 'mngoﬁﬁg\‘ S
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BACK OF THS CHECK CONTA n??‘iux v}l’fﬁ'ﬁ' -Y")H'*:;LL!“' : ‘Ji' "W'"LI‘T“ r‘iil‘)f' ZF s
Please Post to Account: D ¢ GRAHAM ; .
DAVID GRAHAM

1621 BAY RD APT 1208

HMAM BEACH, FL 33133

ro. BTy b
S Fax, BOSPILIZN .
*ummm

‘mmmrmm"

R 94104790217
" October 1372005

LTSI
PAY_Four Thousand Two Hundred Ninely Six and 497100 Doflars —§* 4, 295 49
TOTHE .
ORDEROF.  WELCH ROBERTS & AMBURN VOD @ mYS e 'SJUE
157 £ BAY ST _
CHARLESTON, SC 25401-2124.
PN OX)aL 120
10841 18

Notes

THE IS A BUL PAYMERT DF-ATY W S DRA
- BY METAVAATE CORPORATION MTMA, T RELOUAGE

Ilm‘lﬂlﬂ lﬂ[l‘lll llltﬂ'l‘llﬂlﬂ

wRL30L7302 ke u075q0+9303

004941120

< s
o B g
(%= QAN
. g AR XS
) -1 O [ <
“ =
-~ 9#:' 6
STyl
L U
' Lo gRATE
PO312007304 Rl iig
RCHIVIA B U611 5161 . P -0
PILE, PA 10202003 1% R =y 0
1 J
C .. AY
) oY)
L
i
.
el
tem Amount ltem Serial lem R/T Item Account ltem Sequence Date item Type
$4,296.49 00O0D9110179021 007530148  DDO0O178D026943950 0005715464562 10-20-2005 Transit

Wachovia certifies that the above image is a true and exact copy of

the original item issued by the named customer, and was produced from original
data stored in the archives of Wachovig, its predecessors or sticcessors.

Page 1
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November 28, 2005

DAVID GRAHAM

5410 LAGORCE DRIVE :

MIAMI BEACH, FL 33140 For Service Rendered Through October 31, 2005
Client # 02540 00} Invoice #MAINO1080

Preparation of Federal, Georgia and South Carolina
Individual income tax returns, and extensions for the year
ended December 31, 2004,

Research penalty notices from South Carolina and New
York regarding prior year balance due.

Research and assistance regarding contribution of boat to
charitable organization,

Projection of 2005 income tax liability.

Total Due $6,656.00

Beginning Balance-$4,296.49

Current Activity:
Billings 6,656.00
Net Due $2,359.51

7
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Please Post o Account: D M GRA

DAVID'Q 5t 9121297888

1621: ‘PAY.RD" APT 1205 .
AMBEACH R 33139 T December 30,2005
_§*+++2,359 61

! " VOO 80 DAYS AFTER ISSUE
157 E BAY ST
CHARLESTON, SC 234012124 -

o mnmnmnwvmn'vha’ o

*5421297BBB¢ 1507590 4LB0KE 947900 2551, 39500
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0CT-25-2011 11:04

GENERAL

New York State Department of
Taxation and Finance

NYS AR LEVY RECEIVABLES
P O BOX 4137

BINGHAMTON, NY 13902-4137.

Tax Compliance Levy

WACHOVIA BANK NA
3709 RIVERDALE AVE
BRONX NY 106463

8435730200 P.001-001

Levy ID: E-000721438-L007-3 D

Taxpayer ID: 247-72-0261

First and Final Demand

Garnishes

If you have any questions, please
call: (800) 872-7400

Under authority of the Tax Law of the State of New York and Section 5232(a) of the Clvil Practice Laws and Rules in
the matter of the Commissioner of Taxation and Finance of the State of New York, Judgment CredHor -

againsl:  DAVID M GRAHAM JR
156 SEA MARSH DRIVE

JOHNS ISLAND SC 29455-5505

Accounts listed herein and any others which exist:

Judgment
Debtor(s)

Warrant ID County

Date Docketed

Orlginal Warranted Amount

Current Balance Due

E-000721439-H005-9 ALBANY

2/20/06

$

4,497,102, [e

R O T S Y

5,4364.88

Total Amount Due, Owing and Unpaid »

s g 5,434.88

It appears that you are indebted to the above named judgment debtor{s) or that you are In possession ar custady of property
not capable of delivery which you know or have reason to believe that the judgment debtor(s) has(have) an interest,

You are required by Section 5232(a) of the Civil Practice Laws and Rules to Immediately transfer to the undersignad all personal
property hot capable of delivery in which the judgment debtor(s), not deceased, is{are) known or believed to have an interest
now In or hereafter coming Into your possession or custody as may be necessary to satisfy the tatal amount due as set forth
herein including all debts now or coming due from you to the judgment debtor(s) together with any other lawful additions

Including fees, costs and expenses of this levy, If any, to execute an

and to comply with any and all further provisions.of such section.

Dated: 4/28/08

Signature:

y documents necessary to affect such transfer or payment;

. Name: 'K ARKISOM
Title: Deputy Tax ( crgmi;:sioner
— - +—

[ Account closed
{3 No aceount ever existed

(3 Payment enclosed $

[ Na account batance
{1 Other (attach explanation)

(Make check or money order payable ta the Commissioner of Taxatlon
and Finance. Enter the Levy 1D indicated above cn the payment.)

AJOD002220 1091700
E00D0?214391.0073

DTF-981 {10/06)
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Time

Please refer to the back of this form for

additional information and mailing instructions.

TOTAL P.001



STATE OF SCUTH CAROLINA ) &D
) AFFIDAVIT OF DAVID GRAHAM
COUNTY OF RICHLAND ) O\ AcNvoe. No: 2o11-CP-10-178 7
)
: 2 5S¢ N
PERSONALLY APPEARED BEFQRE ME, David Graham, who first bein duly%n [ e
EAS S
deposes and states that: ';-7 @ Tﬁ
-2 - e
ov, W
o | am the Plaintiff in this action and | make this affidavit on ‘erso%m @
/\2 -
P -

knowledge except where stated to be on information and belief, and as to
those matters, | believe them to.be true. | incorporate by.' referenée the
allegations set forth in my Complaint, previously filed.

e Russell Patrick Welch and his accounting firm Welch, Roberts and Amburn,
LLP served as my accountant and handled all tax related work for me for
many years and served in this capacity during the calendar year 2005.

e Mr. Welch contacted me in October of 2005 and informed me he had
received, as my accountant, a tax notice for penalties related to the sale of
my Ne;/v York co-op {hereinafter referred to as the "Tax Pe'nalty"). The tax
notice was subsequently sent to my assistant, Melora Zoffoli, and is
attached hereto. The penalty was $4,123.19 plus an additional $665.78 in
late interest, less a credit of $429.48 for a total of $4,296.49 | agreed to

send $4,296.49 to Mr. Welch and for Mr. Welch to pay the Tax Penalty on
my behalf. At the time it was not uncommon for Mr. Weich to pay
expenses on my behalf with funds | provided him.

e An e-mail communication between my assistant, Melora and Mr. Welch is

attached wherein he was notified that the funds for the penaity were




being sent-to him to pay and he acknowledged the e-mail. See Exhibit 8.

“The b'enalty payment was sent to Mr. Welich on October 13, 2005 and

. === -—==--- - subsequently-deposited- into -Mr- -Welch’s -firms--First-Union- account # -

4003927911 See Exhibit &

s Thefunds Irsen.t Mr. Welch 'wer:e »e')'(atr:tly the same amount as the Tax Penalty
0\-ed 1o the State of New ‘Yt'.arl'(v and there is no question that the funds
were to be paid by Mr Welch‘.to the State of New York to satlsfy this
obiigation." ; | | |

° Or; or about Apnl 29, 2008, Wachovia Bank mailed a notice to me informing
mic that the State of New York had served a @av levy against my account an the
amount of $5,434.88. (See Exhibit D). Upon information and belief the
difference between the levied amount and the tax penalty, was additional
meerest and peraltics apphed to the orgmal s penalty.

o At the time, I believed the tax penalty had been paid. I instructed my new
accountant, Mike Goldson, to investigate and venfy wi-th the NY Tax
Conumission and with Mz, Welch whether or net there was a valid tax penalty
owed. Mr. Goldson was unable to verify that Mr. Welch paid the tax penalty
on my behal. Mr. Goldson contacted Pat Welch to confirm that the Tax
Penalty was paid. I am informed and believe that Par Weich refused to
acknowledge that he had recetved the funds from me to p:;y the tax penalty
and refused to provide any information related to the payment of the tax
penalty.

e On or abaur Apsl 20, 2000, after considerable cl"'F(_)rr, I was able to get

Wachovia Bank to venfy that Mr. Welch did in fact receive and deposit the

66




funds to pay the Tas Penalty into his firm™s account. | his was the First o |

B knew that a-cause of action related to the faihure to pay the Tax Penalty might

e oo .. _existagainst Mr. Welch. _

FURTHER AFFIANT SAYETHNOT.

P b

David M. Graham

Sworn and subscribed to before me

This 26 day of October, 2011.

Notary Public e State of South Carolina

My Commission Expires: 06-10-2012
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EXHIBIT

L Pat

From: Pat Welch [pwelch@wracpa.com]

Sent: Wednesday, October 12,2005 10:05 AM

To: ‘Melora'

Subject: - - RE . .

Categories: Red Category ) . B o o .
"l'h_a_nks ......... have fun, -

From: Melora [mallto.Meldral@Yahdo.coml
Sent: Wednesday, October 12, 2005 9:08 AM
To: Pat Welch

Subject: RE:

Hi Pat,

Just thought I'd let you know 1li.be sending the funds to youl!! Can't do it right now as 'm literally walking out to
head to the airport. I'll'dothe transfer when | get to Italy later today

Regards L

Melora

From: Pat Welch !mai!tor vaelch@wratpa com

Sent: Wednesday, October 12 2005 1 22 PM

To: 'Melora’ - i -

Subject: RE:-

Hi Melora,

Sounds like you are d;n‘t’ne rnd\)e, be' darefuj and enjoy the trips.

David doesn'thave any choice reg'arding the taxes, they must be paid.

Sincerely,

From: Melora [mailto: Meloral@Yahoo com]j
Sent: Wednesday, October 12 2005 1:50 AM
To: Pat Welch o

Subject: .RE.»

Good mormng Pat,
] talk to Davrd about it and let you know. Not that | hold much hope if he's not listening to your advrce

I am fine thank you hope you are too! Returned from Luxembourg yesterday and am flying to italy today
Will return to London Saturday .

Hav_e a go_od day.
Melora -




From: Pat Welch [mailto:pwelch@wracpa.com]

Sent: Tuesday, October 11, 2005 7:18 PM
To: Melora Zoffoli

Subject:

Melora,

The attached notice is from the state of New York. it is a penalty

.. . . that resulted.from the.taxes due on sale of David's NY-conde. NY - - R

is penatizing him for not paying estimated income taxes upon the sale.

-I-have talked to thern and written an appeal letter on his behalf but they

will not back off. | suggest this bill be paid ASAP. | have told David about

it.yesterday but he doesn't want tc pay them. Someone other than me

needs to convince him otherwise. They will NOT go away. He had problems

with NY years ago when he came to me and it took two years to get rid of
.~ them. | would not advise going down that road again.

. Hope all is well with 'you.vand you are enjoying good weather.

Best regards,

Pat

No virus found in this incoming message.
Checked by AVG.
Version: 7.5.519 / Virus Database: 269.22.11/1368 - Release Date: 4/9/2008 4:20 PM
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y CHECK: eommsnsewmmx 3
Please Post to Account: D M GRAHAM
DAVID GRAHAM

1621 BAY RD APT 1208
MAMI BEACH, FL 33129

%“ 9110179021

147T- 3485212
PAY_Four Thousand Two Hundred Ninety Six and 49100 Oollars
TOTHE.
ORDER OF., WELCH ROBERTS & AMBURN
. . .. 1STEBAYSYT . . i
: - CHARLESTON SC : 28401-2124 % ,
’ : . 777 ,vAn.o( -~
Ut otz
4034118

October 13,2005

$44+04,206.49

VOID 60 DAYS AFTER lS..:UE_.ﬁ S

e
Dwia“s 0

msmAau anlo:N' WK 1S DRA K ¢

o BT I’HIHH

9210479024 07590 bLE0N

004941120

932753002694, 3950m

p0312007304
WCEIIA iy SUOHT1 BT
iILA, o 1021097 o

Iltem Amount Item Senal ltem R/T tem Account Item Sequence - Date
$4,296.49 000008110179021 007530148

[“r 7~

Tl

!
“
|
N MTHOGT RECOL :
I
!
|

woooqueésngv

gid

Jrvod

LGLEBE00Y 1 1Y
e 1S
: Vol
ot ]

R
R A

<
M

Item Type

000081790026943950 0005715464562 10-20-2005
Wachovia certifies that the above image is a true and exact copy of

the original item issued by the named customer, and was produced from original
data stored in the archives of Wachovia, its predecessors or successors

Page 1
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Wachovia Bank NA
Lisgal Order rmmjmt:

oo T T PO Box 8667 PA4A4IS
Philadelphia, PA 19101-8667

Apr 29, 2008

-david m grahamy

APT 1208
1621 BAY ROAD
MIAMI BEACH, FL 33139

RE:

ACCOUNT TYPE ACCGUNT NUNMBER BOLDING aMOLNT
DDA 1010183329448 . $5.534.88

Dcar: david m graham jr

We regret 1o inform you that Wachovia Bank NA has been served with a Tax [.evy
directed against you Ironi the COMMISSIONER OF TAXATION AND FINANCE
OF NEW YORK 1n the amount of §5,434.88.

Unless the Tax Levy is released within 14/21 days, on 5/23/2008, we will be required
by the COMMISSIONER OF TAXATION AND FINANCE OF NEW YORK to pay
the amount that has been debited from your account(s) as referenced above. A
$100.00 non-refundable processing fee will be charged against the accounti(s)
referenced above.

If you have any questions concerning this maiter, you may contact the
COMMISSIONER OF TAXATION AND FINANCE OF NEW YORK as mdlwtec
on the bank tevy copy attached.

Any questions concerning this legal document should be directed to the Plaintiff's
attomey or Agent whose name and address appears on the enclosed copy. Please
note that cerlain funds arc exempt {rom attachment pursuant to federal and/or state
law. [l 'your account contains funds that are exempl from altachment, you must
contact the Plaintiff's attorney or government agency that is requesting the funds. It is
your responsibility to take the steps necessary o protect your interest in this matter.

Sincerely,

Servicenler Associate

I:nclosures;
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New York State Department of ‘ : :
Taxation and Finance Levy ID: E-000721439-L007-3
NYS AR LEVY RECEIVABLES

P O BOX 4137 Taxpayer |1D;: ~ 247-72-0261
BINGHAMTON, NY 13902-4137 ) .

Tax Compliance Levy: ‘ First and Final Demand

WACHOVIA BANK NA ‘ ésrﬁléﬁee
3709 RIVERDALE AVE

BRONX NY 10463 If you have any quesnons 'please

call: - (800) 872-7400

Under authonty of the Tax Law of the State of New York and Section 5232(a) of the Civil Pracuce Laws and Rules in

the matter of the Commissioner of Taxation and Finance of the State of New York, Judgmem Crednor <
"agams1 _DAVID M GRAHAM JR

. 156 ‘SEA:MARSH DRIVE
JOHRNS ISLAND SC 29455-5505

Judgment
De_btqr(s)v

Accounts listed herein and any cthers which exist:

‘Warrant 1D County Date Docketed Orlginal Warranted Amount -|.  Current Ba'ia'nc,e"Dué
E-000721439-H005-9 ALBANY 2/20/06 $ 4,497.12 $ -0 .. .5,434.88 .

Total Amount Due, Owing and Unpaid & |* 5,434.88

It appears that you are indebted to the above named judgment debtor(s) or that you are in possession or custody of property
not capable-of delivery which you know or have reason to believe that the judgment debtor(s) hasthave) an interest.

You are required by Section 5232(a) of the Civil Practice Laws and Rules to immedlately transfer to the underslgned all personal
property not capable of delwery in which the judgment debtor{s), not deceased, is(are) known or believed to have an interest
‘now in or’hereafter coming into your possession or custody as may be necessary to satisfy the total amount due as set forth’
herein including all debts now or coming due from you to the judgment debtor(s) tegether with any other fawful additions
including fees, costs and expenses of this levy, if any, to execute any documents necessary to affect such transfer or payment;
and to comply with any and all further provisions of such section.

Dated: 4/28/08 Name: K ARKISO/N'?

Signature: m /M Title: Deputy Ta/x G'on}cni§sioner

0J Account closed ’ [TJ No account balance ’ v d;;ment of Service
[J No account ever existed [] Other (attach explanauon) i

] Payment enclosed $
(Make check or money order payabte ta the Commissioner of Taxation
and Finance. Enter the Levy ID indicated above on the payment.)

Time

Please refer to the back of this form for

DTF-981 (10/06) AJ004D2220 1091700 additional information and mailing instructions.

EQDB?21439L0073
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Tax Compliance Levy
Additional Information

Pursuant to the provisions of the Tax Law, the warranl(s) listed on-the front consmute(s) a )u :’gmen ‘
in favor of the Commissioner of Taxation and Finance against the judgmem debtor(s) named (wﬁose
last known address is also indicated) and the officer or employee of the ‘Department of Taxahon and
Finance, whose signature appears on the froni of this form, has all the rxghts and powers ofa sherlff.

The Commissioner of Taxation and Finance commands any duly authonzed officer or employee of 1hei - .
Department of Taxation and Finance to satisfy the warrant(s) out of the real and personal property in

Fold which the judgment debtor(s), not deceased, has(have) an interest or any debts oweéd to said
‘here judgment debtor(s). A notice to lhis(these) judgment debtor(s) substantially in the form set forth-in’ here
- CPLR 5222(e) was served upon the judgment debtor(s) within a year prior 1o the service of this levy.
Warrants filed pursuant to the Tax Law constitute perfected liens against real and personal property
of the judgment debtor(s) against whom the warrants are issued. This levy serves as notice of the
existence of such liens. No extension of levy is required to maintain the effectiveness of these liens.
Please be sure that:
- You check the applicable box on the front and
indicate the payment amount enclosed, if any.
- You sign the Acknowledgment of Service section
and indicate the daie and lime.
Fold - Fold
here here

Return one copy of this form to the address below.

NYS AR LEVY RECEIVABLES
P O BOX 4137
BINGHAMTON, NY 13902 4137.

DTF-981 (10/06) (back) o=




STATE OF SOUTH CAROLINA )
) COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
David M. Graham, )
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VSs. ; Case No. 11-CP-10-01739
Wélch Roberts & Amburn, LLP | ;
Defendant. %
TRANSCRIPT OF HEARING

The within Hearing in the above-captioned action was held on October
28,2011, before The Honorable R. Markley Dennis, Jr. in Courtroom 4B of the
Charleston County Courthouse, 100 Broad Street, Charleston, South Carolina;
attended by Counsel, as follows:

APPEARANCES:

C. Cantson Foster, II, Esq.
FOSTER LAW OFFICE
3100 Devine Street
Columbia, SC 29205
Appearing for Plaintiff

Ronald L. Ritcher, JIr.
BLAND RITCHER, LLP
18 Broad Street
Charleston, SC 29401
Appearing for Defendant

DEBORAH GARRISON

Circuit Court Reporter - 9" Judicial Circuit
Post Office Box 901
Johns Island, South Carolina 29457

dGariison@sceouss. org
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Hearing of October 28, 2011
Before The Honorable R. Markley Dennis, Jr.

THE COURT: Let.me state while you’re
coming forward, everyone. We’re trying some-
thing this weék to find out how many cases that
we can have where all we need is the mic
recording rather than a court reporter in
addition to the sound; because, as you know,. we
have a shortage of court reporters. Many of
these Motions do not need a record to the extent

of the arguments. ' Rather it is based on the .

submissions, and.that.forms the record. ' You're’

welcome to have'it,f¢Jg§£xif you’ll let me.know;
whoever filed théfMéﬁiéﬁ?éﬁif §oﬁ need a court
reporter, thét’sCfiﬁ§:5 If §§u donft,_that’s'
fine. Just-tell-mé;f“fj& 5 | |
MR.'FOSiER;?;%féuf;ﬁoQor;fwe served the
affidavits on Wednesday. I’'m handing up a copy,
a clockéd copy. CRIREN o | |
THE COURT: | Appreciate that. Thank
Jou. , | L S o -
'COURT REPORTER:  Your name, sir?
THE COURT: lwidéﬁﬁify yourself éndvfhé
parties that you are representing, please.
MR. FOSTER: Your Honor, my name is

Cantson Foster. I represent the Plaintiff,

David Graham.
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THE COURT: Okay.

MR. FOSTER: I am Ronnie Ritcher, for
the Defendants.

THE COURT: All right. And it

appears to be, Mr. Ritcher, your Motion?

MR. RITCHER: Yes, sir.
THE COURT: Okay.
MR. RITCHER: Your Honor, this

is our Motion for summary Jjudgment based on
the expiration of the statute of limitations.

For purposes of my argument, I have
three eXhibits that are attached to our
affidavit in support.

THE COURT: Okay.

MR. RITCHER: I just highlighted
them for the court’s convenience.

THE COURT: Thank you.

MR. RITCHER: Your Honor, for
purposes of thilis argument, obviously we accept
as true everything that they said in their
Complaint and in the affidavit in opposition.

THE COURT: All right.

MR. RITCHER: It is still our
belief, accepting those matters to be true, that

the Plaintiff cannot prevail. That is true
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because the statute of limitations expired more
than three‘years ago and not -- and I can
explain why.

THE COURT: Okay.

MR. RITCHER: The central
contention of the Plaintiff is’that in 2005 he
suffered a tax liability to the State of New
York in the amount of $4,296.49. Mr. Welch and
his firm are his tax advisors. He claims that
he sent a check for the express purpose and that
Mr. Welch and his firm then paid that tax
liability in the State of New York. This was in
October of 2005.

So my Exhibit A is the check that Mr.
Graham sent. You’ll see that it says on the
check that it is to be posted to the account of
D.M. Graham. It is dated October 13, 2005.

It is for the amount of $4,296.49.

Our Exhibit B shows that on November
28, 2005, Mr. Welch’s firm invoiced Mr. Graham
for services rendered in the total amount of
$6,656. Clearly shown on the invoice is the
application of a payment in the amount of
$4,296.49, leaving a balance due for services

rendered in the amount of $2,359.51.
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Our Exhibit C will show you that on
December 30%", 2005, that Mr. Graham, having
received that invoice, remitted payment exactly
for $2,359.71, the balance due on the account.
- THE COURT: Okay.
MR. RITCHER: So 1t is impossible
for him to contend that he did not know and

could not have known, as early as December 30%,

»2QQ§j*th”t’”"fact hlS check in the amount of

$4ﬂ296 4 tnot sent to the" State of New York

but 1nstead was applled against services

rendere ;
On that baSlS, it is our position that;:”:

the statute has explred

ﬁfiTHE COURT:  Thank you, sir. Mr.

Foster, response9

MR FOSTER ves, Your Honor. = Yeur -

Honor, we contend that the statute of

'llmltatlons dld not explre when that 1nv01ce was'”'

sent or alleged to have been sent. I don~tv
belleve that 1t s been proven, through diScovefy'
or otherwise, that the invoice actually sent to
Mr. Graham.

We contend that, based on the exhibits

and Mr. Graham’s affidavit, that Mr. Welch was
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his CPA, thaﬂ he héd a course of dealing with
Mr. Welch with Mr. Graham where he would, on a
frequent basis, pay taxes on Mr. Graham’s behalf
and then request funds from Mr. Graham. That
happened in October of‘2005. Mr. Welch notified
Mr. Graham -- and then also in an e-mail he
notified Mr. Graham’s assistants that a tax
penalty had been created in the amount of $4, 200
(sic). He sent the notice which is attached as
Exhibit A to Mr. Graham’s affidavit, that this
tax penalty existed and requested that Mr.
Graham send him the funds to pay it.

The next exhibit is -- Exhibiﬁ B 1s an
e-mall correspondence between Mr. Welch and Mr.
Graham’s assistant, Milora (phonetic) -- I can’t
pronounce her last name, it’s Italian, Sefafalee
(phonetic) I think. Anyway, in that e-mail
corréspondence he notified Mr. Graham’s
assistant that the tax penalty was due and that
Mr. Graham needed to pay it. Then Milora
notified Mr. Welch that she was sending Mr.
Welch the money for the payment. He
acknowledged reéeipt of that, said “Thanks, have
fun.” You know, the specific words of the e-

mail, (reading): “Just thought to let you know
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I'11l be sending the funds to you. Can’t do it
right now as I am literally walking out to head
out to the airport, but I will transfer it when
I get in later today.” Then the check was sent
the next day, October 13*. Mr. Welch’s response
was “thanks,” he understood that this payment
was coming to him and that he was going to pay

it in the normal course of business as he had

: j;dcne.frequently for Mr Graham And the payment

n”fact sent to Mr Welch dep081ted 1nto

’5-”hls account

"mBut the interesting thingiis,»aS’ycu’ll

‘“”see on our EXhlblt D Mr Graham dldn t actually
hreallze that the tax. payment hadn t been paid

'untll he re- recelved a notlce from,WachOVLa that

:4¥-he didn’ t'recelve that not1Ce”until.aftéfﬁ"

April 29*", 2008. There’s an Exhlblt D to Mr.

:Grahamée aff1dav1t

Upon receipt of that notice, he

‘retained another CPA, Mike Goldsen (phonetic),

who also has an affidavit in the file, Your
Honor, which we also include in opposition to
this Motion. Mike Goldsen contacted Mr. Welch

or someone in Mr. Welch’s office, tried to find
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~out what happened to the payment that Mr. Graham

provided Mr. Welch. Mr. Welch provided no
information whatsoever. He refused to
acknowledge whether or not he received the
payment, whether or not he made the payment or
not, and it wasn’t until after an investigation
was placed with Wachovia that we were able to
obtalin the canceled check going into Mr. Welch’s
account. That was April 20“, 2010 ‘was the

flrst tlme that we or- Mr Graham was able to

‘conflrm that Mr Welch did. in fact recelve the.

check that ‘he sent him, had‘dep051ted~1t into

'hlS account

We belleve that the absolutely earllest
the statute of llmltatlons, uh, ’eevwould not

have begun to run uhtll the>~— untll the, uh,

' KrevieWihg'fiie),’écrfy, I’mﬁiobﬁih@”fof”the

date -- April 20%, 2008 notice that Mr. Graham
received that an levy had been placed on his
account for the failure to pay this tax.

Quite frankly, we believe that the

. Statute of limitations actually began to run

April 20*®, 2010, when Mr. Graham was finally
able to verify that Mr. Welch did in fact

receive the payment for the taxes.
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And if you look at the exhibits to Mr.

/Grahamfs_affidavit, it is very clear that Mr.
 jWelgh,put hiﬁ;§n“noticevof the payment, that

- the payment was sent‘to him with the express
»ﬁ?ﬁﬁdéféﬁéﬁdiﬁg £hétihéJWaS going to make the
Akﬁpayment,‘aﬁd that he didn’t. We believe that
‘ 'the first time'thaﬁer;’Graham knew or should
 ;haVé known thaf ﬁe ﬁ§dHa’cause of action against

Mr. Welch was when hé“WaS able to finally get

the check produced from Wachovia Bank, which was
April 20%", 2010.

THE COURT: Just a matter of
coincidence that he just happened to send a
check for $2,359.51 after this invoice was
mailed? Was that just coincidental?

MR. FOSTER: No, Your Honor. I
believe that the invoice that.was sent to him,

I believe that it was Mr. Graham’s understanding
that the original payment was applied to the
request of Mr. Graham for the $4,200 (sic) tax
penalty.

THE COURT: If he was going to send
the net due, why would he send that if that was
-- 1f that was the case? I mean, it is not very

~-- 1t is not rocket science, 1t’s not difficult
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to ascertain or to interpret this. It’s clear.
Why would he send only that amount, $2,359. The
bill is obviously for the total amount due.

MR. FOSTER: The bill was sent to Mr.
Graham affer he sent the -- after he had sent
the payment.

THE COURT: I -- after he sent
$4,296.49, which i1s credited towards the
bill/invoice and then there is a balance due,
and he maills a payment for the balance due.

MR. FOSTER: - If you look at the
invoice, it’s actually for the tax bill.

The invoice is for the tax penalty.

THE COURT:  I'm looking at it.

Thank you very much. Is there anything else,

Mr. Ritcher?

MR. RITCHER: - Just very briefly,
Your Honor. One matter that is not contested
before you -- nowhere in Mr. Graham’s affidavit

does he ever say ‘I did not get that invoice.’
THE COURT: Okay.
MR. RITCHER: So it 1s not a
contested matter that he got it.
THE COURT: I just think -- I just

think, taking everything logically, there’s no
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reason for somebody to send a check for

- $2,359.51 just out of the blue. I mean, that

w juSt,doesn’t‘make any sense. So your Motion for

summary judgment is granted. Thank you, sir.
MR.. RITCHER Thank you, Judge.

THE COURT:V ~ If you would prepare an

Order,. please

. MR.. RITCHER Yes, sir. '

‘THE COURT : :”v:Based on the subpoenas?
MR. RITCHER: Yes, sir.

THE COURT: All memoranda filed in

conjunction with this Motion are incorporated
for purposes of review.
MR. RITCHER: Thank you.

(HEARING CONCLUDED)
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hereby certify that the foregoing is a true,
accurate and complete transcript of the hearing
held before The Honorable R. Markley Dennis,
Jr., on October 28, 2011;

I further certify that I am neither kin nor
counsel to any of the parties and have no

interest in the outcome of this action.

JXMM%/?/&J{M%)

Deborah @arrison
Circuit Court Reporter

9th Judicial Circuit

Charleston, South Carolina

January 20, 2012
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