THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM HORRY COUNTY RE CEI VED |

Court of Common Pleas NOV 08 20"

Clifton Newman, Circuit Court Judg% C
‘C. SUPREME ¢
- : ' COURT

Trial Court Case No. 2014CP2606573

Trial Court Case No. 2014CP2607634 _ﬁE CEIVED

Appellate Case No. 2017-02146

NOV 08 2017
In Re Motions to Intervene in: e SC COU Ft A |
The Harbour Cove Condominium Association, Plaintiff, - " O f App eaIS
V. ' '

Centex Homes, a Nevada General Partnership, Centex Construction Company, Inc., Centex
Construction, LLC, Centex-Rooney Construction Co., Inc., Centex-Rodgers, Inc., Balfour Beatty
Construction, LLC f/k/a Centex Construction, LLC, Right Way Construction, Inc., Right Way
Group, Inc., RWG, Inc., RWGR, Inc., South Carolina State Plastering, LL.C, Georgia State -
Plastering, LLC, Florida State Plastering, LLC, Coastal Drywall, Inc., d/b/a Coastal Plaster
Systems, Lundy Dowell d/b/a Coastal Plaster Systems, Martin Masonry, Inc., Roof Doctor of the
Carolinas, Inc., Richard Blackwell d/b/a Synthetic Designs, Ferst Plastering, Inc., a/k/a Ferst
Exteriors, Inc., Coastal Tinting, Inc., BR Brick & Masonry, Inc., Model Home Interiors, Inc.,
Gary Hunnell d/b/a Grand Strand Roofing, Steven Bosch d/b/a The Roofer Man, Frank Harris
d/b/a Frank Harris Construction, Carl Williamson d/b/a Williamson Construction &
Waterproofing, Stock Building Supply, LLC, f/k/a Stock Building Supply, Inc., and Morningstar
Consultants, Inc., Defendants,

and

Beach Villas at Ocean Keyes Property Owners Association, Inc., Plaintiff,

V.
Ocean Keyes Development, LLC, Keye Construction Co., Inc., Russell P. Baltzer, First
Exteriors, LLC, CareFree Exteriors Inc., Coastal Stucco, Inc., Richard H. Construction, LLC
a/k/a Ricardo Hernandez d/b/a Richard Framing Con., Inc., Builders FirstSource-Southeast
Group, LLC, Steel Homes International, Inc., Renaissance Steel Installation, LLC n/k/a
Renaissance Steel, LLC, Benchmark Steel Service, LLC and Dietrich

Building Systems n/k/a Clark Western Dietrich Building Systems, LLC, Defendants,

Ocean Keyes Development, LLC and Keye Construction Co., Inc., Third-Party Plaintiffs,
V.



Renaissance Steel Installation, LLC f/k/a Renaissance Steel, LLC n/k/a Innovative Steel
Technologies, Benchmark Steel Erectors, and Total Construction, LLC, Third-Party Defendants.

Of whom Hartford Fire Insurance Company, Hartford Casualty Insurance Company, Hartford
Underwriters Insurance Company, Clarendon National Insurance Company as successor in
interest to Clarendon America Insurance Company, National Fire & Marine Insurance Company,
Bitco General Insurance Corporation, Selective Insurance Company of South Carolina,
Nationwide Mutual Insurance Company f/k/a Harleysville Insurance Company, Canopius US
Insurance, Inc., and American Empire Surplus Lines Insurance Company are the Appellants,

AND

The Harbour Cove Condominium Association, Beach Villas at Ocean Keyes Property Owners
Association, Inc., Ocean Keyes Development, LLC, Keye Construction Co., Inc., and Russell P.

Baltzer are the Respondents.

MOTION TO CERTIFY TO THE SOUTH CAROLINA SUPREME COURT UNDER
RULE 204, SCACR

Pursuant to Rule 204(b) of the South Carolina Appellate Court Rules, Hartford Fire
Insurance Company (“HFIC”), Hartford Casualty Insurance Company (“HCIC”), and Hartford
Underwriters Insurance Company (“HUIC”) (collectively, “Hartford”) move to certify this case
for immediate review by this Court.!

Transferring jurisdiction to this Court “is normally .appropriate where the case involves
an issue of significant public interest or a legal principle of major importance.” Rule 204(b),
SCACR. This Court has granted certification in cases presenting recurring questions affecting
liability insurers and policyholders with respect to construction defect litigation. See Harleysville
Group. Ins. v. Heritage Communities, Inc., 420 S.C. 321, 332, 803 S.E.2d 288, 294 (2017)
(“Harleysville”); and Auto Owners Ins. Co. v. Newman, 385 S.C. 187, 190, 684 S.E.2d 541, 542

(2009). This Court has also certified cases involving insurers’ attempts, in other contexts, to

! Hartford anticipates that other insurers will be joining this motion or filing similar motions.
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intervene in lawsuits to protect their interests. Ex parte Gov’t Employee’s Ins. Co. (GEICO), 373
S.C. 132, 134, 644 S.E.2d 699, 700 (2007).

Hartford and other insurers moved to intervene in two underlying construction defect
lawsuits against their insureds due to the uncertainty stemming from Harleysville as discussed
infra. The Circuit Court entered orders denying the motions to intervene. The insurers have
appealed those orders to seek clarification regarding their rights and obligations under South
Carolina law. The appeals present at least two questions that are recurring in construction defect
litigation and will continue to recur:

1. Does a liability insurer have a right or obligation to intervene in an underlying

construction defect action to request an allocated verdict under Harleysville?

2. What are an insurer’s appeal rights if a trial court denies its request to intervene for

the limited purpose of requesting an allocated verdict under Harleysville?

Hartford seeks certification so that the Court can resolve the issue over Harleysville’s
meaning.

Uncertainty Regarding Harleysville

Harleysville addressed coverage in a construction defect action seeking both the cost to
repair faulty workmanship itself (which is not covered “property damage”) and the cost to repair
resulting damage to otherwise non-defective components (which may qualify as “property
damage”). 420 S.C. at 335, 803 S.E.2d at 296. In requiring the insurer to pay for both types of
repair costs, the Court held that the insurer’s reservation of rights “letters were not sufficiently
specific to put [its insured] on notice of [the insurer’s] specific defenses, particularly as to the
need for an allocated verdict.” Id. at 342, 803 S.E.2d at 299.

The Court further stated that the “‘right to control the litigation carrieé with it certain

duties,” including ‘the duty not to prejudice the insured’s rights by failing to request special
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interrogatories or a special verdict in order to clarify coverage of damages.”” Harleysville, 420
S.C. at 341, 803 S.E.2d at 299 (quoting Magnum Foods, Inc. v. Cont’l Cas. Co., 36 F.3d 1491,
1498 (10th Cir. 1994)). In a footnote, the Court stated:
In addition to finding [the insurer’s] attempted reservation of rights to be
insufficient, the Special Referee also found ‘the Court has no basis upon which to
make a logical assessment of the jury’s purpose when it awarded the general
verdict’ as to the negligent construction, breach of warranty, and breach of
fiduciary duty claims, and the Special Referee refused to ‘engage in unguided
speculation with respect to this issue of [allocating losses], particularly when the
dilemma now confronting Harleysville is of its own making.’ See Newman, 385
S.C. at 198, 684 SE.2d at 547 (finding that even though arbitrator’s award
improperly included amounts for replacing and repairing faulty workmanship
itself, there was insufficient evidence in the record to allow the Court to determine
which costs were solely attributable to the non-covered faulty workmanship and
finding that the insurer’s duty to indemnify therefore covered the entire award).
Id at 343 n.11, 803 S.E.2d at 300 n.11.

Hartford’s Motions to Intervene

Hartford, along with other insurers, sought intervention in two sets of underlying
litigation in which Hartford was defending its insureds under reservations of rights:
e Harbour _Cove Condominium Association, et al. v. Centex Homes, et al., Civil Action
No. 2014-CP-26-7634 (HFIC and HCIC’s insured: Coastal Plaster, Inc.); and

e Beach Villas at Ocean Keyés Property Owners Association, Inc. v. Ocean Keyes
Development, LLC, et al., Civil Action No. 2014-CP-26-06573 (HFIC, HCIC, and
HUIC’s insured: First Exteriors, LLC).

Before moving to intervene, Hartford advised each insured in writing that, because of the
potential for a general verdict, the insmed could itself submit a special verdict form or special
interrogatories seeking an allocation of damages between covered and uncovered damages.
When its insureds did not seek allocated verdicts, Hartford (and other insurers) sought

intervention in both suits for the limited purpose of requesting such allocated verdicts.



The Circuit Court denied all of the insurers’ motions for intervention. In the Harbour

Cove action, it held:

1. The Insurers lack the necessary standing to intervene and do not meet the
requirements for intervention under Rule 24 of the South Carolina Rules of
Civil Procedure (“SCRCP”). As our Supreme Court has held, “intervention is
only appropriate where the party seeking intervention has ‘a real proprietary
interest in the subject matter of the proceedings;’ an interest which is meiely
‘peripheral and not the real interest at stake’ will not warrant intervention.” Ex
parte Gov’t Employee’s Ins. Co. (GEICO) v. Goethe, 373 S.C. 132, 139, 644
S.E.2d 699, 703 (2007) (quoting Bailey v. Bailey, 312 S.C. 454, 441 SE.2d
325 (1994)) (in GEICO, the court affirmed the family court’s denial of
insurer’s motion to intervene). The Insurers do not have an interest in the
property that is the subject of this action, the ... project. The Insurers do not
have an interest in the underlying transaction that is the subject of this
litigation, namely the development and construction of the ... project. Each of
the Insurers’ interest arises solely out of its contract of insurance with its
insured and those interests are not appropriate to be litigated or interjected into
this construction defect action. Intervention is not appropriate simply because
a non-party only has a monetary interest in the outcome of the case.

2. The Insurers can satisfactorily protect any purported interests they may have
in a separate declaratory judgment action, including the declaratory judgment
action that is currently pending. Furthermore, addressing coverage issues in
this action is likely to create inconsistent results pending the judicial
determinations and outcomes in the Declaratory Judgment Action.

3. The South Carolina Supreme Court's recent decision in Harleysville Grp. Ins.
v. Heritage Communities, Inc., 420 S.C. 321, 803 S.E.2d 288 (2017) does not
mandate that the Insurers have a right to intervene to ask special
interrogatories or request special verdict forms.

4. In order to avoid impermissible conflict determining coverage issues, this
state requires a separate action. See Sims v. Nationwide Mut. Ins. Co., 247
S.C. 82, 145 S.E.2d 523 (1965). I find that the deep injection of insurance
coverage issues into this construction defect action would place counsel
defending an insured in an irreconcilable conflict created by the diametrically
opposed goals where, on the one hand, counsel must try to minimize its
insured’s liability by showing lack of consequential damages and, on the other
hand, counsel would likely be faced with the necessity of proving
consequential damages in order to trigger and maximize coverage for its

insured.

5. 1 find that the special interrogatories and/or special verdict forms requested by
the Insurers will likely be confusing to the jury and may unfairly prejudice the
parties participating in the trial due to the interjection of extraneous insurance
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coverage issues into an already complex construction defect case, particularly
given that there may not be any evidence in the record to support the special
interrogatories and/or special verdict forms.

Harbour Cove Order Denying Motion of Insurers for Limited Intervention, pp.3-4 (Oct. 12,
2017) (attached as Exhibit A); Beach Villas Amended Order Denying Motion of Insurers for
Limited Intervention, pp.4-5 (Oct. 13, 2017) (attached as Exhibit B). The Beach Villas order
further noted that “counsel for Plaintiff agreed that, if the Insurers have properly reserved their
rights through the issuance of proper reservation of rights letters to their insureds, Plaintiff would
agree that the Insurers could contest all coverage issues in a subsequent action,” and that the
“Insurers Selective and Hartford eéoh moved alternatively that in the event their Motions for
Intervention are denied, that they be allowed to contest all insurance coverage issues in a
subsequent action.” Id. at p.4.

Hartford a;ld other moving insurers filed notices of appeal, and the Circuit Court stayed
the cases accordingly. In fhe Harbour Cove matter, the condominium association moved in the
Court of Appeals to dismiss the insurers’ appeals—broadly contending, contrary to Ex parte
Johnson, in re Rutledge v. Tunno, 63 S.C. 205, 207-08, 41 S.E. 308, 309 (1902), that an order
denying intervention is not an immediately appealable order. See Exhibit C (Motion to Dismiss
Appeal) and Exhibit D (Hartford’s Return to Motion to Dismiss Appeal). In the Beach Villas
matter, the property owners association contends that Hartford has no appeal rights, but it has not
moved to dismiss the appeals in the appellate court. Instead, the association has moved in the
Circuit Court to lift the automatic stay. See Exhibit E (Motion to Lift Automatic Stay). It asserts a

slightly more nuanced view, that Hartford has no appeal right because Hartford did not seek to

become a party to the Beach Villas litigation.



Appropriateness of Certification

Uncertainty regarding Harleysville’s meaning compelled Hartford to seek intervention in
these construction defect cases. Hartford would prefer to leave all coverage questions for a
subsequent action, and it believes that any reference to insurance coverage would be improper
and prejudicial before the jury. See Todd v. Joyner, 385 S.C. 509, 514, 685 S.E.2d 613, 616 (Ct.
App. 2008), aff'd, 385 S.C. 421, 685 S.E.2d 595 (2009). But until this Court resolves uncertainty
regarding its holding in Harleysville, insurers will continue to seek intervention to request
allocated verdicts.?

The 'Circuit Court .cited Sims, supra, in both of its Orders for the proposition that “to
avoid impermissible' conflict determining coverage issues, this state requires a separate action.”
Order | 4. Its orders also cited In re GEICO, supra, as disfavoring intervention by insurers in
non-insurance cases. The issue is that these holdings resemble the Harleysville dissent. Citing
Sims, the dissent in Harleysville stated: “Moreover, there is no suggestion how [the insurer]
could have intervened in these lawsuits and asserted a defense agaiﬁst éoverage without creéting
an impermissible conflict of interest in violation of established South Carolina law.”
Harleysville, 420 S.C. at 363, 803 S.E.2d at 311 (Pleicones, Acting Justice, dissenting).

The Harleysville majority did not address the tension between its holding and Sims or In
re GEICO. The majority opinion stated that an insurer has a “duty not to prejudice the insured’s
rights by failing to request special interrogatories or a special verdict in order to clarify coverage

of damages.” 420 S.C. at 341, 803 S.E.2d at 299 (quoting Magnum, 36 F.3d at 1498). But

2 See, e.g., Beresford Commons Homeowners Ass’n, Inc. v. Portrait Homes-South Carolina,
LLC, et al., Case No. 2013-CP-08-179. In that case, the Court of Appeals denied the plaintiff
association’s motion to dismiss the appeal, while allowing the parties to raise appealability issues
in their briefs. The case has not been addressed on the merits and, although it is still pending, the
parties have notified the Court of Appeals of a settlement.
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Harleysville did not involve the situation where an insurer advises its insured of the option to
" seek a special verdict and the insured does not request one.

The Court’s citation to Duke v. Hoch, 468 F.2d 973 (5th Cir. 1972), would indicate that
the insurer discharges any duty by advising the insured that the decision belongs to the insured:
“Once [the insurer’s] counsel disclosed the situation, the insureds, represented by their own
retained counsel, would be entitled to make the decision whether to seek an allocated verdict.”
Duke, 468 F.2d at 979. If the insured decides against an allocated verdict, the insured (or its
successor) will bear the “burden ... to prove the precise [covered] portion of the unallocated
verdict” in a subsequent coverage action. Id. at 977. Still, Duke did “not explore the situation in
which the insured does not have his own counsel.” Id. at 979 n.4. In such a situation, it stands to
reason that the construction defect plaintiffs’ awareness of the potential for an allocated
verdict—and their resulting ability to request an allocated verdict themselves—would cure any
potential problem. See Harleysville, 420 S.C. at 337, 803 S.E.2d at 297 (noting that association
succeeded to defunct insured’s rights following entry of final judgment).

Even if such conclusions are implicit in Harleysville, as Hartford believes, they are not
explicit. If Hartford and the other insurers had not moved to intervene, and then appealed from
the order denying interventioﬁ, the trials would have gone forward to unallocated verdicts. It
makes eminent sense to resolve these issues regarding Harleysville’s meaning before trial, and
the most efficient way to resolve Harleysville’s meaning is certification under Rule 204(b).

If the Court grants certification, it can address the associatiqns’ procedural and
jurisdictional objections as part of merits briefing. The associations’ various objéctions boil
down to the proposition that Harleysville does not contemplate insurers intervening to request

allocated verdicts, and that Hartford’s motion for intervention and subsequent appeal did not



assert rights protected by the rules governing intervention and immediate appeals. In other
words, the procedural and jurisdictional objections are intertwined with the substantive question
of what Harleysville means. Whether framed as a substantive or a procedural question, an
opinion by this Court would bring necessarily clarity regarding Harleysville.

For these reasons, Hartford requests Rule 204(b) certification for immediate review by

this Court.

Respectfully submitted,

November 8, 2017

Mark S. Barrow, Esquire
: Everett A. Kendall, II, Esquire
Z‘éf Christy E. Mahon, Esquire
Sweeny, Wingate & Barrow, P.A.
1515 Lady Street
Post Office Box 12129

Columbia, South Carolina 29211
803-256-2233

Attorneys for Appellants Hartford Fire Insurance
Company, Hartford Casualty Insurance Company,
and Hartford Underwriters Insurance Company



EXHIBIT A

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE FIFTEENTH JUDICIAL
COUNTY OF HORRY CIRCUIT

Harbour Cove Condominium
Association, et al.,

Civil Action No.: 2014-CP-26-7634

Plaintiffs, INSURERS FOR LIMITED

INTERVENTION
v.

Centex Homes, et al.,

)
)
)
)
)
;
) ORDER DENYING MOTION OF
)
)
)
)
)
)
Defendants. )

This matter is before me upon separate Motions for Limited Intervention filed by multiple
insurance carriers for insureds who are defendants in this action made pursuant to Rule 24 of the
South Carolina Rules of Civil Procedure.,

The present action is a complex construction defect case. In its Complaint, Plaintiff alleges
causes of action for negligence, gross negligence and breach of warranty against each of the above-
named Defendants for damages caused by its negligent and defective work.

The Insurers each seek to intervene for the “limited purpose of submitting and participating
in the preparation (;;f jury instructions, special interrogatories, and/or a special verdict form for
submission to the jury.

The insurers contend that allowing intervention is essential for ensuring jury charges on
issues such as, but not limited to, the following:

(1) definition of progl'essive damages;
(2) how to determine the cost of repairing defective workmanship originally

performed by each individual subcontractor;

Y
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(3) how to determine the cost of repairing damage to other parts of the buildings
that result from the defective workmanship of the subcontractor; and
(4) proof reciuirements. by the parties seeking damages such that they must show,
before recovery is available, (a) defective work of the subcontractor and (b) damage to other parts
of the buildings proximately caused by the defective work of the subcontractor.
In addition to jury charges, the moving parties seeks to be permitted to request certain
special interrogatories such as, but not limited to, the following:
(1) line item for the cost of removing and replacing the work of their respective
insured(s);
(2) cost of removing and replacing portions of the building damaged by the work
of their respective insured(s); and
(3) the date on which the progressive damage started and ended.
This matter has been pending for three (3) years and a date certain trial is scheduled for

October 16, 2017.

BISCUSSION OF THE LAW

“The granting of intervention is wholly discretionary with the trial court and will be

reversed only for abuse of discretion.” Sauner v. Public Service Authority; 354 S.C. 397, 411, 581

S.E.2d 161, 169 (2003) (citing South Carolina Tax Commission v. Union Co. Treasurer, 295 S.C.

257,260,368 S.E.2d 72, 74 (Ct. App. 1988)). The court should consider the practical implications

of a decision allowing intervention. Ex parte Government Employee’s Ins. Co. (GEICO) v.

Goethe, 373 S.C. 132, 138, 644 S.E.2d 699, 702 (2007) (affirming the family court’s denial of an

insurer’s motion to intervene). “However, a party must have standing to intervene in an action

pursvant to Rule 24, SCRCP.” Id. A party has standing if the party has a personal stake in the

Page 2 of 5
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subject matter of a lawsuit and is a “real party in interest.” Id. “A real party in interest ... is one
who has a real, actual, material or substantial interest in the subject matter of the action, as
distinguished from one who has only a nominal, formal, or technical interest in, or connection
with, the action.” ]d.

BACKGROUND

Each of the Insurers stated that they did not wish to intervene in this case as parties to the
action, and specifically argued that the issue of insurance should not be permitted within the trial
nor should the presence of the intervening parties be disclosed to the jury.

After careful consideration of the applicable law, arguments of counsel, the relevant
pleadings, and the memoranda and other submissions of the parties, the Court hereby finds as
follows:

1. The Insurers lack the necessary standing to intervene and do not meet the requirements
for intervention under Rule 24 of the South Carolina Rules of Civil Procedure (“SCRCP”). As our
Supreme Court has held, “intervention is only appropriate where the party seeking intervention
has “a real proprietary interest in the subject matter of the proceedings;” an interest which is merely

‘peripheral and not the real interest at stake’ will not warrant intervention.” Ex parte Gov’t

Employee’s Ins. Co. (GEICO) v. Goethe, 373 .C. 132, 139, 644 S.E.2d 699, 703 (2007) (quoting

Bailey v. Bailey, 312 S.C. 454, 441 S.E.2d 325 (1994)) (in GEICO, the court affirmed the family

court’s denial of insurer’s motion to intervene). The Insurers do not have an interest in'the property
that is tht;, subject of this action, the Harbour Cove Condominium project. The Insurers do not
have an interest in the underlying transaction that is the subject of this litigation, namely the
development and construction of the Harbour Cove Condominium project. Each of the Insurers’
interest arises solely out of its contract of insurance with its insured and those Interests are not

o
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appropriate to be litigated or interjected into this construction defect action. Intervention is not
appropriate simply because a non-party only has a monetary interest in the outcome of the case.
2. The Insurers can satisfactorily protect any purported interests they may have in a separate
. declaratory judgment action, including the declaratory judgment action that is currently pending.
Furthermore, addressing coverage issues in this action is likely to create inconsistentl results
pending the judicial determinations and outcomes in the Declaratory Ji udgmeﬁt Action.

3. The South Carolina Supreme Court’s recent decision in Harleysville Grp. Ins. v. Heritage

Communities, Iric., 420 S.C. 321, 803 S.E.2d 288 (2017) does not mandate that the Insurers have

a right to intervene to ask special interrogatories or request special verdict forms.
4. In order to avoid impermissible conflict determining coverage issues, this state requires

a separate action. See Sims v. Nationwide Mut. Ins. Co., 247 S.C. 82, 145 S.E2d 523 (1965). 1

find that the deep injection of insurance coverage issues into this construetion defect action would
place counsel defending an insured in an irreconcilable conflict created by the diametrically

- opposed goals where, on the one hand, counsel must try to minimize its insured’s liability by
showing lack of consequential damages and, on the other hand, counsel would likely be faced with
the necessity of proving consequential damages in order to trigger and maximize coverage for its
insured.

5. I find that the special interrogatories and/or special verdict forms requested by the
Insurers will likely be confusing to the jury and may unfairly brejudice the parties participating in
the trial due to the interjection of extraneous insurance cdverage issues into an already complex
construction defect case, particularly given that there may not be any evidence in the record to

support the special interrogatories and/or special verdict forms.

o
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Based on the foregoing the Motions to Intervene is Denied.

AND IT IS SO ORDERED. /) /

October [7, 2017 : (\ / if'/(/ eAAAAL
Cliftofi N ewman
Presiding Judge

Page 5 of 5

v£92092dOPL0C#ISYD ~ SYI1d NOWNOD - AHMOH - INd 82:¥ €1 190 2102 - AT 114 ATIVOINOYLOITT



EXHIBIT B

STATE OF SOUTH CAROLINA )} INTHE COURT
COUNTY OF HORRY ) OF COMMON
} ) PLEAS
BEACH VILLAS AT OCEAN KEYES PROPERTY OWNERS ) FIFTEENTH
ASSOCIATION, INC., )} JUDICIAL
) CIRCUIT
Plaintiff, )
Vs. )} CASENO. 2014-
) CP-26-6573
OCEAN KEYES DEVELOPMENT, LLC, KEYE CONSTRUCTION CO., INC.. )
RUSSELL P. BALTZER, FIRST EXTERIORS, LLC, CAREFREE EXTERIORS )
INC., COASTAL STUCCO, INC., RICHARD H. CONSTRUCTION, LLC a/k/a
RICARDO HERNANDEZ d/b/a RICHARD FRAMING CONSTRUCTION,
RICHARD H. CONSTRUCTION, LLC a/k/a RICARDO HERNANDEZ d/b/a
RICHARD FRAMING CON., INC., BUILDERS FIRSTSOURCE-SOUTHEAS'.
GROUP,
LLC, STEEL HOMES INTERNATIONAL, INC., RENAISSANCE STEEL AMENDED
INSTALLATION, LLC n/k/a RENAISSANCE STEEL, LLC, BENCHMARK ORDER
STEEL SERVICE, LLC AND DIETRICH BUILDING SYSTEMS n/k/a DENYING
CLARKWESTERN DIETRICH BUILDING MOTION OF
SYSTEMS, LLC, INSURERS
FOR LIMITED
~ Defendants. INTERVENTIO
N

OCEAN KEYES DEVELOPMENT, LLC AND KEYE CONSTRUCTION
CO,, INC,,

Third-Party Plaintiffs,
VS.
RENAISSANCE STEEL INSTALLATION, LLC f/k/a RENAISSANCE
STEEL, LLC n/k/a INNOVATIVE STEEL TECHNOLOGIES,
BENCHMARK STEEL ERECTORS, and TOTAL CONSTRUCTION, LLC,

Third-Party Defendants.

THIS MATTER comes before this Court upon Motions of Canopius US Insurance Inc.
(*Canopius™); Hartford Fire Insurance, Hartford Casualty Insurance Company and Hartford
Underwriters Insurance Company (colﬁlectiveiy “Hartford™); and Selective Insurance Company of

{’V\"
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South Carolina (“Selective™) seeking to intervene in the trial of this matter for the limited purpose

of submitting special interrogatories to the jury regarding issues related to insurance coverage.

The present action is a complex construction defect case. In its Complaint, Plaintiff alleges
causes of action for negligence, gross negligence and breach of warranty against each of the above-
named Defendants for damages caused by its negligent and defective work.

The Insurers each seek to intervene for the “limited purpose of submitting and participating
in the preparation of jury instructions, special interrogatories, and/or a special verdict form for
submission to the jury.

The insurers contend that allowing intervention is essential for ensuring jury charges on
issues such as, but not limited to, the following:

(1) definition of progressive damages;

(2) how to determine the cost of repairing defective workmanship originally
performed by each individual subcontractor;

(3) how to determine the cost of repairing damage to other parts of the buildings
that result from the defective workmanship of the subcontractor; and

(4) proof requirements by the parties seeking damages such that they must show,
before recovery is available, (a) defective work of the subcontractor and (b) damage to other parts
of the buildings proximately caused by the defective work of the subcontractor.

In addition to jury charges, the moving parties seeks to be permitted to request certain
special interrogatories such as, but not limited to, the following:

(1) line item for the cost of removing and replacing the work of their respective
insured(s);

(2) cost of removing and replacing portions of the building damaged by the work

Y
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of their respective insured(s); and
(3) the date on which the progressive damage started and ended.
This matter has been pending for three (3) years and a date certain trial is scheduled for
October 16, 2017.

DISCUSSION OF THE LAW

“The granting of intervention is wholly discretionary with the trial court and will be

reversed only for abuse of discretion.” Sauner v. Public Service Authority, 354 S.C. 397,411, 581

S.E.2d 161, 169 (2003) (citing South Carolina Tax Commission v. Union Co. Treasurer, 295 S.C.

257,260,368 S.2.2d 72, 74 (Ct. App. 1988)). The court should consider the practical implications
of a decision allowing intervention. Ex parte Government Emgloyee’s Ins. Co. (GEICO) v.
Goethe, 373 S.C. 132, 138, 644 S.E.2d 699, 702 (2007) (affirming the family court’s denial of an
insurer’s motion to intervene). “However, a party must have standing to intervene in an action
pursuant to Rule 24, SCRCP.” Id. A party has standing if the party has a personal stake in the
subject matter of a lawsuit and is a “real party in interest.” Id. “A real party in interest ... is one
who has a real, actual, material or substantial interest in the subject mattef of the action, as
distinguished from one who has only a nominal, formal, or technical interest in, or connection
with, the action.” [d.

BACKGROUND

At the outset of the hearing in this matter, counsel for Plaintiff agreed to allow each of the
Insurers to fully intervene as named parties in the case and allow counsel for each of the Insurers
to participate in the actual trial, including the questioning of witnesses and making of arguments

to the jury. Each of the Insurers stated that they did not wish to intervene in this case as parties to

o
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the action, and specifically argued that the issue of insurance should not be permitted within the
trial nor should the presence of the intervening parties be disclosed to the jury.

Additionally, counsel for Plaintiff agreed that, if the Insurers have properly reserved their
rights through the issuance of proper reservation of rights letters to their insureds, Plaintiff would
agree that the Insurers could contest all coverage issues in a subsequent action. The Insurers
Selective and Hartford each moved alternatively that in the event their Motions for Intervention
are denied, that they be allowed to contest all insurance coverage issues in a subsequent action.

After careful consideration of the applicable law, arguments of counsel, the relevant
pleadings, and the memoranda and other su'bmisﬁions of the parties, the Court hereby finds as
follows:

1. The Insurers lack the necessary standing to intervene and do not meet the
requirements for intervention under Rule 24 of the South Carolina Rules of Civil Procedure
(*SCRCP”). As our Supreme Court has held, “intefventi‘on is only appropriate where the party
seeking intervention has ‘a real proprietary interest in the subject matter of the i)ro'ceedings;’ an
interest which is merely “peripheral and not the real interest at stake? will not warrant intervention.”

Ex parte Gov’t Employee’s Ins. Co. (GEICO) v. Goethe, 373 S.C. 132, 139, 644 S.E.2d 699, 703

(2007) (quoting Bailey v. Bailey, 312 S.C. 454, 441 S.E.2d 325 (1994)) (in GEICO, the court

affirmed the family court’s denial of insurer’s motion to intervene). The Insurers do not have an
interest in the property that is the subject of this action, the Beach Villas project. The Insurers do
not have an interest in the underlying transaction that is the subject of this litigation, namely the
development and construction of the Beach Villas project. Each of the Insurers’ interest arises

solely out of its contract of insurance with its insured and those interests are not appropriate to be
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litigated or interjected into this construction defect action. Intervention is not appropriate simply
because a non-party only has a monetary interest in the outcome of the case.

2. The Insurers can satisfactorily protect any purported interests they may have in a
separate declaratory judgment action, including the declaratory judgment action that is currently
pending. Furthermore, addressing coverage issues in this action is likely to create inconsistent
results pending the judicial determinations and outcomes in the Declaratory Judgment Action.

3. The South Carolina Supreme Court’s recent decision in Harleysville Grp. Ins. v.

Heritage Communities, Inc., 420 S.C. 321, 803 S.E.2d 288 (2017) does not mandate that the

Insurers have a right to intervene to ask special interrogatories or request special verdict forms.
4, In order to avoid impermissible conflict determining coverage issues, this state

requires a separdte action. See Sims v. Nationwide Mut. Ins. Co., 247 S.C. 82, 145 S.E2d 523

(1965). 1 find that the dee‘p injection of insurance coverage issues into this construction defect
action would place counsel defending an insured in an irreconcilable conflict created by the
diametrically opposed goals where, on the one hand, counsel must try to minimize its insured’s
liability by showing lack of consequential damages and, on the other hand, counsel would likely
be faced with the neqessity of proving consequential damages in order to trigger and maximize
coverage for its insured.

5. [ find that the special interrogatories and/or special verdict forms requested by the
Insurers will likely be confusing to the jury and may unfairly prejudice the parties participating in
the trial due to the interjection of extraneous insurance coverage issues into an already complex
construction defect case, particularly given that there may not be any evidence in the record to

support the special interrogatories and/or special verdict forms.
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Based on the foregoing the Motions to Intervene is Denied.

AND IT IS SO ORDERED. O /}
/]
October {2, 2017 (\ /// ), \//\/Q
Clifton bZéwman
Presiding Judge
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Hartford Fire Insurance Company, Hartford Casualty Insurance Company, Selective
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Lundy Dowell d/b/a Coastal Plaster Systems, Martin Masonry, Inc., Roof Doctor of the
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Interiots, Inc., Gary Hunnell d/b/a Grand Strand Roofing, Steven Bosch d/b/a The Roofer
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COMES NOW the above-named Respondent Harbour Cove Condominium
Association (hereinafter “Respondent Harbour Cove™), by and through its undersigned
counsel, and herewith moves this Court for an Order dismissing the appeal filed by
Appellants Hartford Fire Insurance Company and Hartford Casualty Insurance Company

(hereinafter collectively “Appellant Hartford™).

BACKGROUND

This appeal arises from a construct.ion defect case commenced by Respondent
Harbour Cove against various defendants. Appellant Hartford is an insurer of defendant
Coastal Plaster Systems, Inc. Appellant Hartfprd filed a Motion to Intervene in the
underlying action on August 7, 2017. By Order entered October 13, 2017, the Court ruled
that Appellant Haﬂfofd’é Motion to Intervene was denied. Appellant Hartford filed its
Notice of Appeal imfnediately thereafter. This action was set for trial to begin on October
16, 2017.

To better understand the improper nature of Appellant’s appeal, it is important at
the outset to note certain indisputable facts. Prior to trial, Appellant filed a written motion
requesting a special verdict form or special interrogatories. However, Appellant is not a
party to the litigation. Respondent Harbour Cove asserted no claims whatsoever against
Appellant, and Appellant does not appear as a party in the caption of its own motion from
which this appeal arises. This appeal follows.

LAW AND ANALYSIS

The South Carolina Court of Appeals may only entertain appeals of final orders.
S.C. Code Ann. § 14-3-330 (1991). If there is some further act of the court which must be

done in order to determine the rights of the parties, an order is interlocutory. Mid-State



Distribts. V. Ceniury Imps., 310 S.C. 330, 335, 426 SE.2d 777, 781 (1993) (citing
Adick‘es v. Allison & Bratton, 21 S.C. 245 (1884)) (a ruling on a Motion to Dismiss under
Rule 12(b)(2) has no real finality because it lea\;es open issues for trial and is
interlocutory and therefore not appealable). An order that determines issues of law while
leaving open questions of fact is not a final order. Bone v. United States Food Serv., 399
S.C.» 566, 733 S.E.2d 200 (2012) (citing Good v. Hartford Accident and Indemnity Co.,
201 S.C. 32, 21 S.E.2d 209 (1942)) (an order containing provisions where the court
remanded a matter for further proceedings was not a final order and not appealable).
Specifically, the South Carolina Supreme Court has analyzed the issue of whether an
" appeal of a ruling on a Motion to Intervene was permissible, and concluded it was an
improper interlocutory appeal. Dorn v. Cohen, 418 S.C. 126, 139, 791 S.E.2d 313, 319-
20 (See Duncan v. Gov't Emps. Ins. Co., 331 S.C. 484, 485, 449, S.E.2d 580, 580
(1994).) (holding an appeal from an order of the circuit court granting a guardian ad
litem’s motion to intervene was interlocutory and was therefore not immediately
appealable). | |

The Court’s ruling on Appellant’s Motion to Intervene is not an appealable final
order as the entirety of the trial on the facts of the case has yet to commence and several
factual issues remain. Respondent, the Harbour Cove Condominium Association, and its
residents have been waiting since 2014 to bring this case to a resolution; which may be

jeopardized with Appellant’s attempts to appeal a decision by the Court that is

interlocutory and not appealable.
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On these grounds, the Court’s denial of Appellant’s Motion is not a final
judgment as to all the claims or parties and furthermore, is not an immediately appealable
interlocutory order.

As applied to this case, the foregoing authorities are clear and unambiguous in
their 'messag.e: The Court of Appeals does not have jurisdiction to hear this interlocutory
appeal.

As such, Appellant’s appeal must be dismissed.

CONCLUSION,

In light of the arguments and authorities set forth herein, Respondent Harbour
Cove respectfully requests an Order of this Honorable Court dismissing Appellant

Hartford’s appeal in its entirety.

FOR RESPONDENT HARBOUR COVE
CONDOMINIUM ASSOCATION:

Phillip W. Segui, Jr.

Amanda M. Blundy

SEGUI LAW FIRM, PC

864 Lowcountry Blvd., Suite A

Mit. Pleasant, SC 29464

(843) 884-1865

Email: psegui{@seguilawfirm.com
ablundy(@seguilawfirm.com

October 16, 2017
Mount Pleasant, South Carolina - AND -



John T. Chakeris

THE CHAKERIS LAW FIRM

231 Calhoun Street

Charleston, SC 29401

(843) 853-5678

Email: john@chakerislawfirm.com

- AND -

Shaun W. Cranford

CRANFORD LAW

P.O. Box 50684

Columbia, SC 29250

(803) 779-6444

Email: shaun@cranfordlawfirm.com




CERTIFICATE OF SERVICE

I hereby certify that I have this day served counsel for the opposing party(s) with a copy of
the within and foregoing pleading by electronic mail properly addressed to the following, to insure
proper delivery to the following:

Attorneys for Centex Homes. a Nevada General Partnership, Centex Construction Compan
Inc.. Centex Construction, LL.C, Centex-Rooney Construction Co.. Inc..Centex-Rodgers. Inc.
and Balfour Beatty Construction, LLC f/k/a Centex Construction, LL.C

Thomas C. Hildebrand, Jr., Esquire ' :

Laura F. Locklair, Esquire

Taylor Stair, Esquire

Olesha Vaskevich, Esquire

Parker Poe Adams & Bernstein LLP

200 Meeting St., Suite 301

Charleston, SC 29401

tomhildebrand@parkerpoe.com

lauralocklair@parkerpoe.com

taylorstair@parkerpoe.com .
RECEI E,f ok

olesyavaskevich@parkerpoe.com

Attorneys for Stock Building Supply, LL.C

Theodore Parker, 11, Esquire oc T 1y Zgﬁ;;
Jacqueline Dixon Phillips, Esquire S C '
Carlton Bowers, Esquire ourt of A

Parker Nelson & Associates, Chtd. . pﬁ@i‘ fa

211 King St., Suite 202
Charleston, SC 29401
tparker@pnalaw.net
jdixon@pnalaw.net
cbowers@pnalaw.net

Attorney for Morﬁingstar Consultants. Inc.
James M. Saleeby, Jr., Esquire

Carrie A. Fox, Esquire

Aiken Bridges Elliott Tyler & Saleeby, PA.
P.O. Drawer 1931

Florence, SC 29503 -
ims@aikenbridges.com

caf(@aikenbridges.com

Attorney for South Carolina State Plastering, LLC, Georgia State Plastering, LLC and Florida

State Plastering. LLC
Theodore L. Manos, Esquire

Robertson Hollingsworth Manos & Rahn
550 King Street, Suite 300

Charleston, SC 29403

tim@roblaw.net




Attorney for RWG, Inc,
Michael E. Wright, Esquire

Robertson Hollingsworth Manos & Rahn
550 King Street, Suite 300

Charleston, SC 29403

mew(@roblaw.net

Attorney for Coastal Drywall, Inc., d/b/a Coastal Plaster Systems and Lundy Dowell d/b/a

Coastal Plaster Systems
Tracie Brisson, Esquire

Wright, Worley, Pope, Ekster & Moss, PLLC
628A Sea Mountain Hwy

North Myrtle Beach, SC 29582
traciebrisson@wwpemlaw.com

Attorneys for Coastal Drywall. Inc.. d/b/a Coastal Plaster Systems
J.J. Anderson, Esquire .

Curtis B. Martin, Esquire

Katie Miars, Esquire

Anderson Reynolds & Stephens LLC
37 1/2 Broad Street :

P.O. Box 87

Charleston, SC 29402
janderson@arslawsc.com
cmartin@arslawsc.com
kmiars@arslawsc.com

Attorney for BR Brick & Masonry. Inc.

Barbara J. Wagner, Esquire

M. Dawes Cook, Esquire

Barnwell Whaley Patterson & Helms, LLC
P.O. Drawer H

Charleston, SC 29402
bwagner@barnwell-whaley.com
mdc@barnwell-whaley.com

Attorney for Gary Hunnell d/b/a Grand Strand Roofing
E. Glenn Elliott, Esquire

Aiken, Bridges, Elliott, Tyler & Saleeby, P.A.
P. O. Drawer 1931
Florence, SC 29503

ege@aikenbridges.com

Attorney for Ferst Plastering, Inc. a/k/a Ferst Exteriors, Inc.
Allen Leland DuPre, Esquire

Lyles & Lyles, LLC
342 East Bay Street
Charleston, SC 29401
ald@lylesfirm.com




J. Kenneth Carter Jr., Esquire
Turner Padget Graham & Laney, PA
P.O. Box 1473

Columbia, SC 29202
kcarter@turnerpadget.com

Attorney for Carolina Drywall & Interiors a/k/a Carolina Drvwall Contractors, Inc.

Shanna Stephens, Esquire

Anderson Reynolds & Stephens LLC
P.O. Box 87

* Charleston, SC 29402
sstephens(@arslawsc.com

Attorneys for Vance Johnson Plumbing Co.. Inc.
H. Mark Hamlet, Esquire

Jessica S. Humphries, Esquire

Hamlet & Associates, PLLC

5215 Junction Park Circle, Suite 202
Wilmington, NC 28412
mhamlet@hamletandassociates.com
jhumphries@ham|etandassociates.com

G. Troy Thames, Esquire

Willson Jones Carter & Baxley, P.A.
421 Wando Park Boulevard, Suite 100
Mount Pleasant, South Carolina 29464

tthames@wjlaw.net

Attorney for American Residential Services. LL.C d/b/a American Residential Serv‘ices of Scuth

Carolina, Inc.

Michael D. Freeman, Esquire
E. Mitchell Griffith, Esquire
Griffith Sadler & Sharp, P.A.
PO Drawer 570

Beaufort, SC 29901

mfreeman@griffithsadlersharp.com
mgriffith@griffithsadlersharp.com

Attorney for Sunland Fire Protection, Inc.
Christina A. Bisset, Esquire

McAngus Goudelock & Courie, LLC
P.O. Box 1349
Founders Centre, 2411 No. Oak Street, Suite 401

Myrtle Beach, SC 29578
christina.bisset@mgclaw.com




Attorney for Dunn Plumbing Company, Inc. and BCL Inec. d/b/a Brancifort Industries
G. Michael Smith, Esquire

Thompson & Henry, P.A.
1300 Second Avenue

Third Floor (29526)
PO.Box 1740 -

Conway, SC 29528
msmith@thompsonlaw.com

Attorney for Weather Protection Systems. Ine.
Sarah Elizabeth Wetmore, Esquire

Madison B. Suttie, Esquire
Carlock Copeland & Stair

40 Calhoun St, Ste 400
Charleston, SC 29401
swetmore@carlockcopeland.com
reraham(@carlockcopeland.com

msuttie@carlockcopeland.com

Attorney for Steven Bosch d/b/a The Roofer Man
Sarah Elizabeth Wetmore, Esquire

Nicholas C.C. Stewart, Esquire
Carlock Copeland & Stair

40 Calhoun St, Ste 400
Charleston, SC 29401
swetmore@carlockcopeland.com

* nstewart@carlockcopeland.com

Attorneys for Builders FirstSource-Southeast Group
David Black, Esquire

Howell, Gibson and Hughes, P.A.
P.O. Box 40

Beaufort, SC 29901
dblack@hghpa.com

Attorney for Martin Masonry. Inc.
Jeff Ross, Esquire

Phillip P. Cristaldi, Esquire

Jeff Ross Law LLC

1100 Queensborough Boulevard, Suite 201
Mt. Pleasant, SC 29464
jross@jeffrosslaw.com
peristaldi@jeffrosslaw.com

Attorney for The Martin Architectu ral Group
Emily R. Gifford, Esquire

Richardson Plowden & Robinson, P.A.

1900 Barnwell Street

Columbia, SC 29201

egifford@richardsonplowden.com




Attorneys for Cohen’s Drywall Company. Inc.
O. Carlisle Edwards, Jr., Esquire

McAngus Goudelock & Courie, LLC
735 Johnnie Dodds Blvd,, Suite 200
Mt. Pleasant, SC 29464
cedwards@mgclaw.com

Attorney for Mike Phillips

Austin Thomas, Esquire

Grooms and Thomas, LLC

4420 Oleander Drive Suite 104
Myrtle Beach, SC 29577
athomas@groomsandthomaslaw.com

Attorney for National Fire & Marine Insurance Company

John L. McCants, Esq.

Rogers Lewis Jackson Mann & Quinn, LLC
1330 Lady St., Suite 400

Columbia, SC 29201
jmccants@rogerslewis.com

Attorney for Selective Insurance Company of South Carolina, Harleysville Insurance Company n/

k/a Nationwide Insurance Company
Bob Calamari, Esq.

Nelson Mullins Riley & Scarborough, LLP
BNC Bank Corporate Center, Suite 300
3751 Robert M. Grissom Parkway

Myrtle Beach, SC 29577

843-946-5660; 843-448-3437 fax
bob.calamari@nelsonmullins.com

Attorneyv for Catalina London, Ltd.
Robert M. Kennedy, Jr., Esquire

Phelps Dunbar, LLP

4140 Park Lake Avenue, Suite 100
Raleigh, NC 27612
kennedvr@phelps.com

Attorney for Bitco General Insurance Corporation

Lawrence M. Hunter, Jr., Esq.
Hunter & Foster, PA

P.O. Box 10309

Greenville, SC 29603
Lawrence@HunterFoster.com

Attorneys for Hartford Fire Insurance Company and Hartford Casualty Insurance Company

Christy E. Mahon, Esq.

Everett A. Kendall, I1, Esq.
Sweeny Wingate & Barrow, P.A.
1515 Lady Street

Columbia, SC 29201

TEL: (803) 256-2233 ext 7157




cem{@swblaw.com:
eak{@swblaw.com

Attorneys for Clarendon National Insurance Company as successor in_interest by merger to
Clarendon America Insurance Company
Neil Sigurd Haldrup, Esq. : '

Wall Templeton & Haldrup, P.A.
145 King Street, Suite 300
Charleston, SC 29401

Neil Haldrup@ Wall Templeton.com;
tommy.boger@walltempleton.com:

amy.eversole@walltempleton.com;

sheri.ackerman@walltempleton.com
Attorneys for American Empire Surplus Lines Insurance Company

Ross Appel, Esq.

Clay McCullough, Esq.
McCullough Khan, LLC
359 King St., Suite 200
Charleston, SC 29401
ross@mbklawsc.com;
clay@mklawsc.com

Th’%dﬁf October, 2017
BY: [

SEGUI LAW FIRM,

864 Lowcountry Blvd , Suite A
Mount Pleasant, SC 29464
(843) 884-1865




THE STATE OF SOUTH CAROLINA

In The Court of Appeals
~ Ry
APPEAL FROM HORRY COUNTY it O Try
Court of Common Pleas e e~
- {i‘;ﬁ? ~ ‘t@%
Clifton Newman, Circtit Coutt Tadge 907 v “B 2 =
e £ 4:}; :?s s T F
. Qy.r? "{::‘.?"“;?ﬁ )
Case No. 2014-CP-26-7634 -7
Hartford Fire Insurance Company, Hartford Casualty Insurance Company,
Selective Insurance Company of South Carolina, Harleysv1lle Insurance
. Company, American Empire Surplus Lines Insurance Company, Bitco General :
......... Appellants,

Insurance Corporation, and National Fire & Marine Insurance Company............

Of Whom Cataling London LTD ...ttt vacssveesss i ves vaveneaaenene

The Harbour Cove Condominium Association, Centex Homes, a Nevada General
Partnership, Centex Construction Company, Inc., Centex Construction, LLC,
Centex-Rooney Construction Co., Inc., Centex-Rodgers, Inc., Balfour Beatty
Construction, LLC f/k/a Centex Construction, LLC, Right Way Construction, Inc.,
Right Way Group, Inc., RWG, Inc., RWGR, Inc., South Carolina State Plastering,
LLC, Georgia State Plastering, LLC, Florida State Plastering, LLC, Coastal
Drywall, Ine., d/b/a Coastal Plaster Systems, Lundy Dowell d/b/a Coastal Plaster
Systems, Martin Masonry, Inc., Roof Doctor of the Carolinas, Inc., Richard
. Blackwell d/b/a Synthetic Designs, Ferst Plastering, Inc., a/k/a Ferst Exteriors, Inc.,
Coastal Tinting, Inc., BR Brick & Masonry, Inc., Model Home Interiors, Inc., Gary
Hunnell d/b/a Grand Strand Roofing, Steven Bosch d/b/a The Roofer Man, Frank
Harris d/b/a Frank Harris Construction, Carl Williamson d/b/a Williamson
Construction & Waterproofing, Stock Building Supply, LLC, f/k/a Stock Building

Supply, Inc., and Morningstar Consultants, InC. ......cccoevmmnivsminmniii.

" HARTFORD FIRE INSURANCE COMPANY AND
HARTFORD CASUALTY INSURANCE COMPANY’S

EXHIBIT D

is an Intervenor,

...... Respondents.

RETURN TO RESPONDENT’S MOTION TO DISMISS APPEAL



Appellants Hartford Fire Insurance Company and Hartford Casualty Insurance Company
(collectively, “Hartford”), submit this return iq oppqsition to the Mbtion to Dismiss Appeal filed
by Respondent Harbour Cove Condorninium Association (“the Association”). The Association has
moved to the dismiss the appeal on the grounds that Hartford was not a party, and the Order'

denying the motion to intervene was an interlocutory order and not a final order and therefore not

immediately appealable; Under the settled meaning of S.C. Code § 14-3-330(2), Hartford has a

right to an immediate appeal, and the Court should therefore deny the Motion to Dismiss Appeal.

" Background
Hartford moved to intervene in the underlying action which was denied. Hartford appeals

the denial to seek clarification regarding its rights and obligations, following the Supreme Court’s

ruling in Harleysville Grp. Ins. v. Heritage Communities, Inc., 420 S.C. 321, 803 S.E.2d 288

(2017). Harleysville addressed coverage for a construction defect action seeking both the cost to

repair faulty workmanship itself (which is not covered “property damage”) and the cost to repair

resulting damage to otherwise non-defective components (which may qualify as “property

damage”). Id. at ___, 803 S.E.2d at 296. In requiring the insurer to pay for both types of repair

costs, the Supreme Court held that the insurer’s reservation of rights “letters were not sufficiently

specific to put [its insured] on notice of [the insurer’s] specific defenses, particularly as to the need

for an allocated verdict.” Id. at ___. , 803 S.E. 2d at 297.

In Harleysville, the Supreme Court stated that the “right to comtrol the litigation carries

with it certain duties, including the duty notto prejudice the insured’s rights by failing to request

special interrogatories or a special'verdict in order to clarify coverage of damages.” Id at 803

Q. E.2d at 299 (internal quotations and citations omitted). The Court additionally noted that in

“addmon to finding Harleysville’s dttempted reservation of rights to be insufficient, the Special

Referee also found ‘the Court has no basis upon which to make a lo gical assessment of the j jury’s



B purpose when it awarded the general verdict’ as to the negligent construction, breach of warranty,
and breach of fiduciary duty .clai_ms, and thelSpecial Referee refused to ‘engage in unguided
speculation with respect to this issue of [allocating losses], particularly when the dilemma now
confronting Harleysville is of its own making.” See [Auto Owners v.] Newman, 385 S.C. [187] at
- 198, 684 S.E.2d [541] at 547 (finding that even though arbitrator's award improperly included
amounts for replacing and repairing faulty workmanship itself, there was insufficient evidence in
the record to allow the Court to determine which costs were solely attributable to the non-covered
faulty workmaﬁship and ﬁndﬁlg that the insurer’s ciuty to indemnify therefore covered the entire
award).” Harleysville, 420 S.C. at __n.11,803 SE2dat 300 n.11.

Here, Hartford issued primary and excess liability insurance policies to Coastal Plaster,
Inc., which is one of many subcontractors whom the Association brought claims against for alleged
construction defects. Hartford is defending Coastal under a reservation of rights. Hartford advised
Coastal in writing that, because of the potential for a general verdict, Coastal may itself submit a
special verdict form or special interro gatories secking an allocation of damages between covered
and uncovered damages. Hartford (and other insurers) also.sought inte?vention for the limited
purpose‘ qf requesting such an allocated verdiot. The_ Circuit Court denied intervention, and
Hartford filed this appeal. The Association has moved to dismiss the appeal as not immediately
appealable,

Governing Law on the Right to Immediate Appeal

«An order affects a substantial right and is immediately appealable when it ‘(a) in effect
determines the action and prevents a judgment from which an appeal might be taken or

discontinues the action ....” Hagood v. Sommerville, 362 S.C. 191, 195, 607 S.E.2d 707, 709

(2005) (quoting S.C. Code § 14-3-330(2)) (emphasis added).



Interpreting precisely'the.same statutory language,' the Supreme Court held that an order
denying a motion to intervene was immediately appealable—even though “the merits of the action
hereinbefore mentioned [had] not been determined and as the trial of that action will still be
necessary”—Dbecause insofar “as the rights of the [putative intervenor] are involved, the order
[den.ying intervention) affects a substantial right, and in effect determines the action and prevents
a judgment from which an appeal might be taken.” Ex parte Johnson (Rutledge v. Tunno), 63 S.C.
205, 41 SE. 308, 309 (1902). See also 15 S.C. Jur. Appeal and Error § 23 South Carolipa
Jurisprudence -(September 2017 Update) (“The refusal of a petition\ to intervene is directly
appealable *[i]n so far as the rights of appellant are involved, the order affects a substantial right,
and in effect determines the action and prevents a judgment from which an appeal might be
taken.”"); Ex parte Wells, No. 2012-M0-002, 2012 WL 10906587, at *1 & n.1 (S.C. Sup. Ct. filed
March 7, 2012) (allowing imﬁc—:diate appeal of an order denying a request to intervene in an abuse
and neglect act‘ion) (citing Johnson/Rutledge) (please note that this is opinion states [t]his opinion
has no precedential value. It should not be cited or relied on as precedent in aﬁy proceeding excépt
as provided by rule 268(d)(2), 8(d)(2), SCACR™); Ex parte Carter v. L.C., No. 2015-001006, 2017
WL 164493, at *2 (S.C. Ct. App. filed January 13, 2017) (citing Johnson/Rutledge with favor that

“an order denying a motion to intervene is immediately appealable”) (please note that this is

41 S.E. at 309 (“Section 11 of the Code provides that

L Johmson/Rutledge, 63 S.C. at _, 1
n to review upon appeal *** an order affecting

‘the supreme court shall have exclusive jurisdictio
a substantial right made in an action, when such order in effect determines the action and prevents

a judgment from which an appeal might be taken.””). The current statute, S.C. Code Ann. Section
14-3-330, provides identically under (2): “The Supreme Court shall have appellate jurisdiction for
correction of errors of law in law cases, and shall review upon appeal: ... (2) An order affecting 2
substantial right made in an action when such drder (2) in effect determines the action and prevents

a judgment from which an appeal might be taken....”



opinion states “[tJhis opinion »has no precedential value. It should not be cited or relied on as
precedent in any proceeding except as provided by rule 268(d)(2), SCACR”).

Instead of citing this controlling authority, the Association cites cases holding that “an order
grdntz'ng 2 motion to intervene is not immediately appealable.” Duncan v. ‘Gov't Employees Ins.
Co., 331 S.C. 484, 486, 449 S.E.2d 580, 580 (1994) (emphasis added); see Dorn v. Cohen, 418
S.C. 126, 139, 791 S.E.2d 313, 320 (Ct. App. 2016) (oxder adding a party was not immediately
appealable where it “had the effect of an order granting a motion to intervene”). An order granting
a motion to intervene is analogous to an ““an order making a third party a defendant,” which does -
not put any party out of court .and creates no immediate appeal right. Duncan, -331 S.C. at 485, 449
S.E:Zd at 580. An order permitting intervention, in contrast with an order denying intervention, is
not an order that “determines the action,” that “prevents a judgment from which an appeal might
be taken, or that “discontinues the action” as to the intervenor or any other party. See S.C. Code
§ 14-3-330(2).

Hartford’s Right to an Immediate Appeal

The order denying Hartford’s motion to intervene “in effect determine[d] the action and

preventfed] a judgment from which an appeal might be taken,” within the meaning of

Johnson/Rutledge, 63 S.C. at __, 41 S.E. at 309. Hartford therefore has a right to an immediate

appeal under S.C. Code § 14-3-330(2) as has been established in this State.
In a case pending before this Court, an insurer appealed the denial of an intervention
motion, and the homeowner’s association moved to dismiss. See Motion to Dismiss Appeal,

Beresford Commons Homeowners Ass’n, Inc. v. Portrait Homes-South Carolina, LLC, et al., Case

No. 2013-CP-08-179 (filed Feb. 6, 2017) (attached as Exhibit A). There, the homeowners
association argued that the order was not immediately appealable under Johnson/Rutledge because

the circuit court found the motion untimely and did not rule on the merits. /4. Even with that added



argument against jurisdiction, this Court ordered: “The motion to dismiss is denied at this time.
Nothing in this order prevents the parties from arguing the issue of appealability in their briefs”
Order, Beresford Commons Homeowners Ass’n, Inc. v. Portrait Homes-South Carolina, LLC, et.
al., Case No. 2013-CP-08-179 (Mar. 7, 2017) (attached as Exhibit B). |

Tn the present matter, the Circuit Court ruled on the merits, and therefore the case is clear
that the denial of the motion to intervene is iminediately ai)peal'able. See Ex parte Johnson
(Rutledge v. Tunno), supra. The question of whether Hartford has any right or obligation to

intervene 1s inextricably intertwiried with the merits of the controversy, which turns on what

Harleysville means. The Court should deny the Association’s Motion to Dismiss and permit this

case to proceed to merits briefing.

October 26, 2017 WOW, P.A.

Everett A. Kendall, IT, Esquire
/A Christy E. Mahon, Esquire '

151 Lady Street

Post Office Box 12129

Columbia, South Carolina 29211

803-256-2233

Attorneys for Appellants Hartford Fire Insurance
" Company and Hartford Casualty Insurance
Company



SEGUI LAW FIRM PC 864 Lowcountry Boulevard
Suite A

Mount Pleasant, SC 29444

T843-884-1865

Amanda M. Blundy
February 6, 2017 Ji

Via Federal Express and electronic mail
The Honorable Jenny Abbott Kitchings
Clerk of Court :
South Carolina Court of Appeals

1220 Senate Street

Columbia, South Carolina 29201
jkitchings@sccouﬂs.org

RE: Beresford Commons Homeowners Association, Inc. v. Portrait Homes-South Carolina

LILC. etal
Case No.: 2013-CP-08-179

Dear Ms. Kitchings:

Please find enclosed the original and seven (7) copies of the Respondent Beresford
Commons Homeowners Association, Inc.’s Motion to Dismiss Appeal as well as this firm’s
check in the amount of $25.00 for the applicable filing fee. If you would, please file this motion
with the Court and return a file-stamped copy thereof to my office in the enclosed, self-

addressed, stamped envelope.

Should you have any questions or require any additional information, _pleasé don’t

hesitate to contact mie.

AMB/esm

Enclosure
cc:  John T. Chakeris, Esquire (w/enclosure)

J.R. Murphy, Esquire (w/enclosure) - via
Adam J. Neil, Esquire (w/enclosure) -
Timothy J. Newton, Esquire (w/enclosure
Albert A. Lacour, IIT, Esquire (w/ericlosur

U.S. mail and electronic mail

via U.S. mail and electronic mail

) - via U.S. mail and electronic mail
e) - via U.S. mail and electronic mail




THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM BERKELEY COUNTY
Court of Common Pleas

The Honorable Kristi Lea Harrington, Circuit Court Judge:

Case No. 2013-CP-08-00179

Nationwide Mutual Fire Insﬁrance COMPANY, «.vvvvrearracrsannssssesen Appellant,
In Re: |
Beresford Commons Homeowners Association, Inc., «..occceeeniiiennn Respondent,
V.
Superior Solution, LLC, .....cccvimrriemrinrmmrinrrmmmmnimsn s Respondent.
MOTION TO DISMISS APPEAL

COMES NOW the above-named Respondent Beresford Commeons Homeowners
Association, Inc. (hereinafter “Beresford HOA™), by and through its undersigned counsel,
and herewith moves this Court for an Order dismissing the appeal filed by Appellant

Nationwide Mutual Fire Insurance Company (hereinafter “Nationwide").

BACKGROUND

This apbeal arises from a construction defect case commenced by Beresford HOA
against various defendants, including Superior Solution, LLC. Na’tiqnwide is an insurer of

Superior Solution, LLC. Nationwide filed a Motion to Intervene in the underlying action.



By Form 4 Order entered January 31, 2017, the Court stated that “Nationwide Mutual
Fire Company’s Motion to Intervene on behalf of Suﬁerior Solutions, LLC filed January
26, 2017, was not heard. Motion was filed after pretrial deadline.” Subsequently,

Nationwide filed a Motion for Reconsideration on February 3, 2017. This action was set
for trial to begin on this date, February 6, 2017. All remaining parties to the case
appeared .in court to try the matter, at which time the Court reiterated to Nationwide that
its Motion to Intervene had not been denied and as such, there was nothing to reconsider,
but noted that the Court would consider hearing the Motion before charging the jury. At
this time, the jury panel was qualified, witnesses were present in court, and on a break
Nationwide filed its Notice of Appeai. The Court has informed all parﬁes that the jury is
being held until Wednesday, February 8, 2017 in hopes that it would not have to release a

jury panel that has been set aside for this two-week date certain trial.
To better understand the improper nature of Nationwide’s appeal, it is impottant
at the outset to note certain indisputable facts. Prior to trial, Nationwide filed a written

motion to intervene for the purpose of requesting a special verdict form or special |

interrogatories. (See Exhibit A attached). Nationwide is not a party to the litigation.

Beresford HOA asserted no claims whatsoever against NationWide, and Nationwide does

not appear as a party in the caption of its own motion from which this appeal arises. After

the filing of the motion at issue, Beresford HOA noticed the Rule 30(b)(6) deposition of

Nationwide for purposes of determining and narrowing the issues related to Nationwide’s

special interrogatories and any that may be requested by Beresford HOA, which

Nationwide moved to quash. The Circuit Court ruled the Motion as untimely, as noted in

Natiénwide’s Notice of Appeal. This appeal follows.



LAW AND ANALYSIS

" In order for an issue to be appealed, it mustl have been ruled upon by the Court.
Qugen's Grant I Horizontal Prop. Regime V. Greenwood Dev: Corp., 368 S.C. 342, 373,
628 SE2d 902, 919 (Ct. App. 2006) (upholding the dismissal of an appeal as
interlocutory when the appealed order was not intended to be a final ruling).
An appeal ordinarily may be pursued onl_y after aparty has obtained a ﬁ.n_al
judgment. Hagood v. Sommerville, 362 S.C. 191, 194-95, 607 S.E.2d 707, 708 (2005)
citing Mid-State Distributors, Inc. V. Century Importers, Inc., 310 S.C. 330, 335,.426
S.E.2d 777, 781 (1993); 8.C. Codé Ann. § 14-3-330(1) (1976); Rule 72, SCRCP; Rule
201(a), SCACR. A ruling which does not determine the rights of the parties in a matter is

interlocutory and not immediately appealable. Ashenfelder v. City of Georgetown, 389

S.C. 568, 573-74, 698 S.E.2d 856, 859-60 (Ct. App. 2010).

The Court did not rule on Nationwide’s Motion to Intervene, it simply refused to
hear it because it was filed past the pretrial deadline. There has been no appealable final

-judgment because there has been no judgment — no decision regarding the merits of

Nationwide’s Motion has been made. There has not been a judgment that determines the

rights of any parties in this matter because there has not been any judgment, and a frial on

the facts of the case has yet to be completed.

Further, the decision that Nationwide’s Motion to Intervene was not timely does

| not give Nationwide any rights to stay the case, and permitting this appeal will prejudice
Beresford HOA'’s rights. Nationwide filed a declaratory judgment action against its

insured, Superior Solution, LLC, to determine insurance coverage in February of 2016,

and coinicidentally, has taken this exact position when Beresford HOA attempted to



appeal a ruling of Nationwide placing their own insured in default. Citing directly from

Nationwide’s brief:

Finally, allowing this appeal to go forward prejudices Nationwide’s rights. This
declaratory judgment action was filed in February 2016. The underlying case is
set for trial the first week of February 2017. o

Nationwide’s Reply Memorandum in Support of Motion to Dismiss Appeal dated
December 19, 2016 in United States Court of Appeals, Fourth Circuit

Nationwide acknowledges the trigl date in the brief to the United States Court of Appeals,
Fourth Circuit and discusses the prejudice an appeal would have on their right as the
insurance company. However, Respondent, the Beresford Commons Homeowners
Association, has been waiting since 2013 to bring this case to a resolution, which may be

jeopardized with Nationwide’s attempt to appeal a decision by the Court that is

interlocutory and not appealable. .

While Nationwide is relying on the recent case law, Harleysville Group Ins. v.
Heritage Cmities, Inc., et al,, 2017 WL 105021, Op. No. 27698 (8.C. Sup. Ct. filed Jan.
11, 2017)(Shearhouse Adv. Sh. No. 2 at 21,36 n.11)in order to justify its failure to file a

Motion to Intervene in a timely manner, there is no case law prior to the Harleysville case

preventing it from doing so. In fact, there is no case law in South Carolina that overturns

Auto Owners Insurance Co. Inc. v. Newman, 385 S.C. 187, 684 S.E.2d 541 (2009) and .

the concept of allowing a carrier to intervene in this type of case has been fully briefed by

another carrier who intervened in this exact matter. Nationwide and Beresford HOA’s

counsel have been litigating this coverage matter since February 10, 2016, when the

declaratory judgment action was filed. The coverage issues have been at issue for a year

and Nationwide could have filed a Motion to Intervenc in this action at any time prior to

" the eve of trial. Specifically, Naﬁonv;ide could have moved to intervene immediately



after the Harleysville decision, but chose to wait more than two weeks to file its Motion.
In fact, Selective Insurance Company moved to intervene prior to even filing a coverage
action, which was granted by Judge Nicholson. Selective moved to intervene in October
2016 in time to have a hearing and a determination prior to trial.

On these grounds, the Court’s determination that the Motion was untimely and

would not be heard is not a final judgment as to all the claims or patties, and is not an

immediately appealable interlocutory order.

As applied to this case, the foregoing authorities are clear and unambigudus in

their message: The Court of Appeals does not have jurisdiction to hear this interlocutory

appeal.

As such, Nationwide appeal must be dismissed as an impermissible interlocutory

appeal.
CONCLUSION

In light of the arguments and authorities set forth herein, Respondent Beresford

" HOA respectfully requests an Order of this Honorable Court dismissing Appellant

Nationwide’s Appeal in its entirety.

FOR RESPONDENT BERESFORD
COMMONS HOMEOWNERS
ASSOCATION, INC.:

e

PHAlp W. Segui, Jr.

Amanda M. Blundy

SEGUI LAW FIRM, PC

864 Lowcountry Blvd., Suite A

Mt. Pleasant, SC 29464
February 6, 2017 (843) 884-1865

Mount Pleasant, South Carolina Email: psegui@seguilawfirm.com
ablundy@seguilawfirm.com




- AND -

John T. Chakeris
THE CHAKERIS LAW FIRM
931 Calhoun Street |
Charleston, SC 29401

(843) 853-5678

Email: john@chakerislawfitm.com



CERTIFICATE OF SERVICE

1 hereby certify that I have this day served counsel for the opposing party(s) with one (1)

copy of the foregoing “Motion to Dismiss Appeal”
of same in the United States mail in an enve

by electronic mail and by depositing a copy
lope properly addressed to the following, with

adequate postage thereon to insure proper delivery to the following:

J ,R. Murphy, Esquire

Adam J. Neil, Esquire
Timothy J. Newton, Esquire
P.O. Box 6648

Columbia, SC 29260

im.mphy@murphvg antland.com
aneil@murphygrantland.com
tnewton@murphygrantiand.com

Albert A. Lacour, III, Esquire
Clawson & Staubes, LLC

126 Seven Farms Drive, Suite 200
Charleston, SC 29492
alacour(@clawsonandstaubes.com

BY:

This 6th day of February, 2017.

%ﬂ%\,

SEGUI LAW FIRM PC

864 Lowcountry Blvd., Suite A
Mount Pleasant, SC 29464
(843) 884-1865




The South Carsling Court of Appeals

Ex Par_-te:

Nationwide Mutual Fire Insurance Company, Appellant,

In Re:

Beresford Commons Homeowners Association, Inc.,
Respondent,

V.
Superior Solution, LLC, Respondent.

Appellate Case No. 2017-000202

ORDER

" The motion to dismiss is denied at this time. Nothing in‘this order prevents the
parties from arguing the issue of appgalability in their briefs.

' Q FOR THE COURT

Colﬁrﬁbia, S_(;lgth Carolina

cc: :
John Robert Murphy, Esquire _ :

Adam J. Neil, Esquire F ! E‘TE D _
Timothy J. Newton, Esquire ' ma}{o)(\ —l‘_l (LO M\

Phillip Ward Segui, Jr., Esquire
Amanda Morgan Blundy, Esquire




Albert A. Laco.ur, I1I, Esquire .
The Honorable Kristi Lea Harrington



EXHIBIT E

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY ) FIFTEENTH JUDICIAL CIRCUIT
BEACH VILLAS AT OCEAN KEYES PROPERTY CASE NO. 2014-CP-26-6573
OWNERS ASSOCIATION, INC,,

Plaintiff/Applicant,
VS.

OCEAN KEYES DEVELOPMENT, LLC, KEYE
CONSTRUCTION CO., INC., RUSSELL P. BALTZER,

)
)
)
)
)
)
)
FIRST EXTERIORS, LLC, CAREFREE EXTERIORS, )
) PLAINTIFF/APPLICANT BEACH
)
)
)
)
)
)
)

VILLAS PROPERTY OWNERS
ASSOCIATION, INC.’S
MOTION TO LIFT AUTOMATIC
STAY

INC., COASTAL STUCCO, INC,, RICHARD H.
CONSTRUCTION, LLC a/k/a RICARDO HERNANDEZ
d/b/a RICHARD FRAMING CONSTRUCTION,
RICHARD H. CONSTRUCTION, LLC a/k/a RICARDO
HERNANDEZ d/b/a RICHARD FRAMING CON., INC.
BUILDERS FIRSTSOURCE-SOUTHEAST GROUP,
LLC, STEEL HOMES INTERNATIONAL, INC,,
RENAISSANCE STEEL INSTALLATION, LLC n/k/a
RENAISSANCE STEEL, LLC, BENCHMARK STEEL )
SERVICE, LLC AND DIETRICH BUILDING SYSTEM )
n/k/a CLARKWESTERN DIETRICH BUILDING
SYSTEMS, LLC,

Defendants.

OCEAN KEYES DEVELOPMENT, LLC AND KEYE
CONSTRUCTION CO., INC,,

Third-Party Plaintiffs,
vs.

RENAISSANCE STEEL INSTALLATION, LLC fik/a
RENAISSANCE STEEL, LLC n/k/a INNOVATIVE
STEEL TECHNOLOGIES, BENCHMARK STEEL
ERECTORS, and TOTAL CONSTRUCTION, LLC,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Third-Party Defendants. )
)

TO ALL PARTIES AND COUNSEL OF RECORD AND TO NON-PARTIES
HARTFORD FIRE INSURANCE COMPANY, HARTFORD CASUALTY INSURANCE
COMPANY AND HARTFORD UNDERWRITERS INSURANCE COMPANY

You will please take notice that within ten (10) days or as soon thereafter as counsel for
the Plaintiff Beach Villas Property Owners Association as Applicant can be heard,

Plaintiff/ Applicant will move before this Honorable Court pursuant to the South Carolina Rules
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of Civil and Appellate Procedure to lift the automatic stay. Plaintiff/Applicant moves pursuant
to SCACR 241 to lift the automatic stay for a Notice of Appeal filed on October 13, 2017 by
non-party insurers Hartford Fire Insurance Company, Hartford Casualty I_nsurance Company,
and Hartford Underwriters Insurance Company (hereinafter collectively referred to as “Hartford

Insurance or Hartford Insurers™).

BACKGROUND

The Hartford Insurers, who are not parties to this action, filed a Motion to Intervene with
this Court specifically for the purpose of submitting Special Interrogatories, Jury Instructions
and/or Verdict Form(s)-as well as to participate “behind the scenes” and without the jury’s
knowledge of their participation in the trial. The Hartford entities did not make a motion to
intervene to become parties to the action and communicated that they did not want to become
parties to the action.! On October 12, 2017, the Court denied the insurers’ requesfs to submit
special interrogatories, jury instructions and verdict form and participation in the trial as an
unnamed party. On October 13, 2017, non-party Hartford filed a Notice of Appeal from the trial
court’s order. Because the Hartford entities are not parties to the action (and specifically
declined becoming parties to the action), the Harford insurers as non-parties cannot appeal from

“any matter arising from the underlying trial, and the Plaintiffs move this Coﬁrt for an Order
lifting the automatic stay. SCARP 201.
ANALYSIS

Insurers Hartford are not parties to the action and specifically declined to become parties

I Insurers Selective Insurance and Canopius Insurance also filed separate Motions to

Intervene as non-parties to submit special interrogatories, jury instructions and verdict forms. At
the outset of the hearing in this matter, counsel for Plaintiff agreed to allow each of the Insurers to fully
intervene in this action as named parties in the case and allow counsel for each of the Insurers to
participate in the actual trial, including the questioning of witnesses and making of arguments to the jury.
Insurers stated that they did not wish to intervene in this case as parties to the action. The insurers have

asked to intervene as non-parties. .

Page 2 of 4

£/69092dOV10Z#IASYD - SYI1d NOWNOD - AMHOH - INV 05:8 22120 2102 - A31id ATIYOINOY.LOTT



to the action. Pursuant to SCACR 201(b), “[o]nly a party aggrieved by an order, judgment, .

sentence or decision may appeal.” Ex Parte Condon, 354 S.C. 634, 642, 583 S.E.2d 430,

434(2003)( “The Attorney General is required, like everyone else to formally intervene and

become a named party before he can file an appeal.” ); See also Teseniar V. Professional

Plastering & Stucco, Inc. (S.C. Court of Appeals Order filed April 9, 2014 dismissing the Notice

of Appeal filed by National Fire & Marine Ins. Co. because National Fire was not a party to the
action). The Hartford entities are not parties to the action and have specifically requested that
they not be made parties to the action. Thus, Rule 201(b) bars the insurers from filing a Notice
of Appeal and therefore the automatic stay should be lifted. The Hartford insurers have not
requested to become a party to the action, have not been denied becoming a named party to the
vaction and therefore cannot appeal the Order denying their requests for special interrogatories,
jury instructions and/or verdict forms as a non-party to the action. See SCACR 201, SCACR
241, SCRCP 24.
Because the Hartford insurers did not request to intervene as named parties, the denial of
the motion to intervene to submit special interrogatories, jury instructions, and verdict forms is
not a final issue as they can file declaratory judgment actions to resolve coverage related issues.

CONCLUSION

Because Hartford Insurers, are not parties to the action and have not even requested to
become parties to the action, they are barred from filing a Notice of Appeal pursuant to SCACP.

As such, Plaintiffs respectfully requests this court to lift the automatic stay so that this case can

proceed to trial.
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Respectfully Submitted,
MULLEN WYLIE, LLC

s/Robert L. Wylie, IV

Robert L. Wylie, IV, Esq. (SC Bar No. 13052)
4717 Jenn Drive, Second Floor (29577)
“Post Office Box 1980
Myrtle Beach, SC 29578
Tel: (843) 449-4800/Fax (843) 497-0449
Email:rwylie@mullenwylie.com
And
James E. Lady, Esq. (SC Bar No. 15135)
171 Church Street, Suite 370
Charleston, South Carolina 29401
(843) 853-6200/(843) 853-8994
Email: jlady@mullenwylie.com
Myrtle Beach, South Carolina ATTORNEYS FOR PLAINTIFF/APPLICANT

October 26, 2017
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM HORRY COUNTY
Court of Common Pleas
Clifton Newman, Circuit Court Judge

RE Cr Ty
Trial Court Case No. 2014CP2606573 Er

Trial Court Case No. 2014CP2607634 Moy ¢ 70 £
Appellate Case No. 2017-02146 S Coury Gir

OfA'Dpeg/ﬁ

. . i
In Re Motions to Intervene in:
The Harbour Cove Condominium Association, Plaintiff,

V.

Centex Homes, a Nevada General Partnership, Centex Construction Company, Inc., Centex
Construction, LLC, Centex-Rooney Construction Co., Inc., Centex-Rodgers, Inc., Balfour Beatty
Construction, LLC f/k/a Centex Construction, LLC, Right Way Construction, Inc., Right Way
Group, Inc., RWG, Inc., RWGR, Inc., South Carolina State Plastering, LLC, Georgia State
Plastering, LLC, Florida State Plastering, LLC, Coastal Drywall, Inc., d/b/a Coastal Plaster
Systems, Lundy Dowell d/b/a Coastal Plaster Systems, Martin Masonry, Inc., Roof Doctor of the
Carolinas, Inc., Richard Blackwell d/b/a Synthetic Designs, Ferst Plastering, Inc., a/k/a Ferst
Exteriors, Inc., Coastal Tinting, Inc., BR Brick & Masonry, Inc., Model Home Interiors, Inc.,
Gary Hunnell d/b/a Grand Strand Roofing, Steven Bosch d/b/a The Roofer Man, Frank Harris
d/b/a Frank Harris Construction, Carl Williamson d/b/a Williamson Construction &
Waterproofing, Stock Building Supply, LLC, f/k/a Stock Building Supply, Inc., and Mormingstar
Consultants, Inc., Defendants,

and
Beach Villas at Ocean Keyes Property Owners Association, Inc., Plaintiff,

V.

Ocean Keyes Development, LLC, Keye Construction Co., Inc., Russell P. Baltzer, First
Exteriors, LLC, CareFree Exteriors Inc., Coastal Stucco, Inc., Richard H. Construction, LLC
a/k/a Ricardo Hernandez d/b/a Richard Framing Con., Inc., Builders FirstSource-Southeast
Group, LLC, Steel Homes International, Inc., Renaissance Steel Installation, LLC n/k/a
Renaissance Steel, LLC, Benchmark Steel Service, LLC and Dietrich

Building Systems n/k/a Clark Western Dietrich Building Systems, LLC, Defendants,

Ocean Keyes Development, LLC and Keye Construction Co., Inc., Third-Party Plaintiffs,
V.



ECEIVED

Renaissance Steel Installation, LLC f/k/a Renaissance Steel, LLC & Innovative Stee
Technologies, Benchmark Steel Erectors, and Total Construction, LLC, N".maré-gafm?
Defendants. :

Of whom Hartford Fire Insurance Company, Hartford Casualty Ingigﬁc%%‘?n%%n%,%%}d

Underwriters Insurance Company, Clarendon National Insurance Company as Successor in
interest to Clarendon America Insurance Company, National Fire & Marine Insurance Company,
Bitco General Insurance Corporation, Selective Insurance Company of South Carolina,
Nationwide Mutual Insurance Company f/k/a Harleysville Insurance Company, Canopius US
Insurance, Inc., and American Empire Surplus Lines Insurance Company are the Appellants,

AND

The Harbour Cove Condominium Association, Beach Villas at Ocean Keyes Property Owners
Association, Inc., Ocean Keyes Development, LLC, Keye Construction Co., Inc., and Russell P.

Baltzer are the Respondents.

PROOF OF SERVICE

I certify that I have served the Motion to Certify to the South Carolina Supreme Court
Under Rule 204, SCACR, on Respondents and counsel of record from both Trial Court Case No.
7014CP2606573 and Trial Court Case No. 7014CP2607634 (now combined Appellate Case No.
2017-02146), by depositing a copy of them in the United States Mail, postage prepéid,
November 8, 2017 addressed to their attorneys of record, listed as follows:

cc: Peter H. Dworjanyn, Esquire
Collins & Lacy, P.C.
PO Box 12487
Columbia, SC 29211
Attorney for Appellant Canopius US Insurance, Inc.

Clay McCollough

Ross A. Appel

MecCullough Kahn, LLC

359 King Street

Suite 200 _

Charleston, SC 29401

Attorneys for Appellant American Empire Surplus Attorney for Appellant American
Empire Surplus Lines Insurance Company

Robert C. Calamari, Esquire

Nelson Mullins Riley & Scarborough, LLP

3751 Robert M Grissom Parkway, Suite 300 (29577-3165)
Post Office Box 3939



“Myrtle Beach, SC 29578
Attorney for Appellants Selective Insurance Company of South Carolina and Harleysville

Insurance Company

John L. McCants, Esquire

Rogers, Lewis, Jackson, Mann & Quinn, LLC

Post Office Box 11803

Columbia, SC 29211

Attorney for Appellant National Fire & Marine Insurance Company

Lawrence M. Hunter, Jr., Esquire

Hunter & Foster, P.A.

Post Office Box 10309

Greenville, SC 29603

Attorney for Appellant Bitco General Insurance Corporation

Neil S. Haldrup, Esquire

Thomas B. Boger, Esquire

Wall Templeton & Haldrup, P.A.

145 King Street, Suite 300

Post Office Box 1200

Charleston, SC 29401 .

Attorneys for Appellant Clarendon National Insurance Company as successor in interest
to Clarendon America Insurance Company

Phillip W. Segui, Jr.

Amanda Blundy

Segui Law Firm

864 Lowcountry Blvd. #A

Mt. Pleasant, SC 29464

Attorneys for Respondent The Harbour Cove Condominium Association

John T. Chakeris
Chakeris Law Firm
231 Cathoun Street

Charleston SC 29403
Attorney for Respondent The Harbour Cove Condominium Association

Shaun W. Cranford
Cranford Law
P.O. Box 50684

Columbia, SC 29250
Attorney for Respondent The Harbour Cove Condominium Association

Robert I. Wylie, IV, Esquire
Mullen Wylie, LLC



Post Office Box 1980
Myrtle Beach, SC 29578 ,
Attorney for Respondent Beach Villas at Ocean Keyes Property Owners Association, Inc.

James E. Lady, Esquire

Mullen Wylie, LLC

171 Church Street, Suite 370

Charleston, SC 29401

Attorney for Respondent Beach Villas at Ocean Keyes Property Owners Association, Inc.

A. Preston Brittain, Esquire

_ Brittain Law Firm, P.A.

4614 Oleander Drive

Myrtle Beach, SC 29577

Attorney for Respondent Beach Villas at Ocean Keyes Property Owners Association, Inc.

Robert T. Lyles, Esquire

Joseph K. Cunningham, Esquire

Lyles & Lyles, LLC

Post Office Box 773

Charleston, SC 29402

Attorneys for Respondent Russell P. Baltzer

David Miller

Holly M. Lusk .

Bellamy, Rutenberg, Copeland, Epps,

Gravely & Bowers, P.A

P.O. Box 357

Myrtle Beach, SC 29578

Attorneys for Respondents Russell P. Baltzer, Ocean Keyes Development, LLC, and

Keye Construction Co., Inc. .

Dominic A. Starr, Esquire

J. Christopher Clark, Esquire

McAngus Goudelock & Courie, LLC

Post Office Box 1349

Myrtle Beach, SC 29578

Attorneys for Respondents Ocean Keyes Development, LLC, and
Keye Construction Co., Inc.

Patrick J. McDonald, Esquire

N. Keith Emge, Jr., Esquire

Resnick & Louis, P.C.

934 Seven Farms Drive, Suite 128

Charleston, SC 29492

Attorneys for Respondent Ocean Keyes Development, LLC



Jeffrey A. Ross

Philip P. Cristaldi

Jeff Ross Law LLC

1100 Queensborough Boulevard, Suite 201
Mt. Pleasant, SC 29464

Attorney for Martin Masonry, Inc.

J. David Banner, Esquire

Aiken Bridges Elliott Tyler & Saleeby, PA
Post Office Box 1931 ‘

Florence, SC 29503

Attorney for Roof Doctor of the Carolinas, Inc.

Jonathan J. Anderson

Curt Martin

Anderson Reynolds & Stephens, LLC
P O Box 87

Charleston, SC 29402
Attorneys for Coastal Plaster Systems, Inc., a/k/a Coastal Plastering Systems, Inc., a/k/a

Coastal Plaster, Inc., incorrectly identified as Coastal Drywall d/b/a Coastal Plaster
Systems, and Lundy Dowell d/b/a Coastal Plaster Systems

Carrie A. Fox

Aiken Bridges Elliott Tyler & Saleeby, PA
181 E. Evans Street, Suite 409

P.O. Drawer 1931

Florence, SC 29503

Attorney for Morningstar Consultants, Inc.

James H. Elliott, Jr., Esquire

Samia H. Nettles, Esquire

F. Heyward Grimball, Esquire
Richardson Plowden & Robinson, PA
40 Calhoun Street, Suite 220
.Charleston SC 29401

Attorneys for First Exteriors, LLC

J. Austin Thomas

Grooms & Thomas, LLC

4420 Oleander Drive, Suite 104
Myrtle Beach, SC 29577
Attorney for Mike Phillips

G. Michael Smith, Esquire



Thompson & Henry, P.A.

Post Office Box 1740

Conway, SC 29578

Attorney for Carefree Exteriors, Inc.

Jeffrey A. Ross

Ed Anglin

Jeff Ross Law LLC

1100 Queensborough Boulevard, Suite 201
Mt. Pleasant, SC 29464

Attorneys for Coastal Stucco

Kevin M. O’Brien, Esquire

Phelps Dunbar LLP

GlenLake One

4140 ParkLake Ave., Suite 100

Raleigh, NC 27612

Attorney for Richard H. Construction, LLC a/k/a Ricardo Hernandez d/b/a Richard

Framing Construction

Thomas C. Hildebrand, Jr.

F. Elliotte Quinn, IV, Esquire
Parker Poe Adams & Bernstein, LLP
200 Meeting Street, Suite 301

Charleston SC 29401
Attorneys for Centex Homes, a Nevada General Partnership; Centex Construction

Company, Inc.; Centex Construction, LLC; Centex-Rooney Construction, Co., Inc.;
Centex-Rodgers, Inc.; Balfour Beatty Construction, LLC, f/k/a Centex Construction, LLC

Barbara J. Wagner

Barnwell Whaley Patterson & Helms, LLC
288 Meeting Street, Suite 200

Charleston, SC 29401

Attorney for BR Brick & Masonry, Inc.

Shanna M. Stephens

W. Coleman Lawrimore

Anderson Reynolds & Stephens, LLC
P O Box 87 .

Charleston, SC 29402
Attorneys for Carolina Drywall & Interiors a/k/a Carolina Drywall Contractors, Inc.

Theodore L. Manos

Michael E. Wright

Robertson Hollingsworth Manos & Rahn, LLC
550 King Street, Suite 300



Charleston, SC 29403
Attorney for South Carolina State Plastering, LLC, Georgia State Plastering, LLC,
Florida State Plastering, LLC, RWG, Inc., RWGR, Inc., Right Way Construction, Inc.,

and Right Way Group, Inc.

J. Kenneth Carter, Jr.

Turner Padget Graham & Laney, PA
1901 Main Street, 17w Floor (29201)
P.O. Box 1473

Columbia, SC 29202
Attorney for Tri-City Insulation and Building Products of Myrtle Beach, Inc.

Brian E. Wolfe

Clay A. Campbell, Esquire

Baucom Claytor Benton Morgan & Wood

200 Providence Road, Suite 106

Charlotte, NC 28207

Attorney for Roof Doctor of the Carolinas, Inc.

Preston Dawkins, Jr., Esquire

Aiken Bridges Elliott Tyler & Saleeby, PA

181 E. Evans Street, Suite 409

P.O. Drawer 1931

Florence, SC 29503

Attorhey for Roof Doctor of the Carolinas, Inc.

E. Glenn Elliott, Jr.

Aiken Bridges Elliott Tyler & Saleeby, PA

181 E. Evans Street, Suite 409

P.O. Drawer 1931

Florence, SC 29503 _

Attorney for Gary Hunnell d/b/a Grand Strand Roofing

Theodore Parker, 111

Parker Nelson & Associates

1460 Professional Court, Suite 200

Las Vegas, NV 89128

Attorney for Stock Building Supply, LLC

Jacqueline Dixon Phillips

Carlton Bowers

Parker Nelson & Associates

211 King Street, Suite 107

Charleston, SC 29401

Attorneys for Stock Building Supply, LLC



H. Mark Hamlet

Jessica Humphries, Esquire

Hamlet & Associates, PLLC

5215 Junction Park Circle, Suite 202
Wilmington, NC 28412

Attorneys for Vance Johnson Plumbing Co., Inc.

G. Troy Thames

Wilson Jones Carter & Baxley, PA

421 Wando Park Boulevard, Suite 100

Mt. Pleasant, SC 29464

Attorney for Vance Johnson Plumbing Co., Inc.

Michael D. Freeman

Griffith Sadler Sharp, PA

600 Monsoon Street

P.O. Box 570

Beaufort, SC 29901

Attorney for American Residential Services, LLC d/b/a American Residential Services of

South Carolina, Inc., and ITP, Inc.

G. Michael Smith

Thompson & Henry, PA

1300 Second Avenue, 3rd Floor (29526)
Post Office Box 1740

Conway, SC 29528

Attorney for Dunn Plumbing

O. Carlisle Edwards, Jr.

McAngus Goudelock & Courie, LLC

P O Box 650007

Mt. Pleasant SC 29465

Attorney for Cohen’s Drywall Company, Inc.

Michael Barfield

D. Summers Clarke, II -

Barnwell Whaley Patterson & Helms, LLC
288 Meeting Street (29401) -

Post Office Drawer H

Charleston, SC 29402

Attorneys for CEMS Engineering, Inc.

Christina Bisset

McAngus Goudelock & Courie, LLC
P O Box 1349

Myrtle Beach, SC 29578



Attorney for Sunland Fire Protection, Inc.

Emily R. Gifford

Richardson Plowden & Robinson, PA

P O Drawer 7788

Columbia, SC 29202

Attorney for Martin Architectural Group, PC

David S. Black

Howell Gibson & Hughes, PA

P O Box 40

Beaufort, SC 29901

Attorney for Builders FirstSource-Atlantic Group, LLC

William E. Lawson

Turner Padget Graham & Laney PA
P O Box 2116

‘Myrtle Beach, SC 29578

Attorney for Air Mechanical, Inc.

Tracie Brisson

Wright, Worley, Pope, Ekster & Moss, PLLC

228 North Front St., Suite 101-B

Wilmington, NC 28401

Attorney for Coastal Drywall, Inc., d/b/a Coastal Plaster Systems and Lundy Dowell

d/b/a Coastal Plaster Systems

John E. Rogers, II

Ginger Goforth

Ward Law Firm

P O Box 5663

Spartanburg, SC 29304

Attorneys for Ansur America Insurance Co and JS Elite Flooring

James L. Werner, Esquire

Katon E. Dawson, Jr., Esquire

Parker Poe Adams & Bernstein, LLP
Post Office Box 1509

Columbia, SC 29201

Attorneys for Dietrich Building Systems

Allen DuPre

Lyles & Lyles, LLC

Post Office Box 773

Charleston, SC 29402

Attorney for Ferst Plastering, Inc.



R. Trippett Boineau, III, Esquire

Heath McAlvin Stewart, Esquire

McAngus, Goudelock & Courie, LLC

1320 Main Street, 10th Floor (29201)

Post Office Box 12519

Columbia, South Carolina 29211-2519

Attorneys for Coastal Tinting, Inc. and BCI, INC.

Edward R. Cole, Esquire

David R. Sligh, Esquire

Turner, Padget, Graham & Laney, P.A.
Founders Centre .

2411 North Oak Street, Suite 301
Myrtle Beach, SC 29578

Attorneys for Model Homes Interiors

Sarah Wetmore

Nick C. Stewart

Carlock, Copeland & Stair LLP

40 Calhoun Street

Suite 400

Charleston, South Carolina 29401

Attorneys for Steven Bosch d/b/a The Rooferman

Sarah Wetmore

Madison B. Suttie

Carlock, Copeland & Stair LLP

40 Calhoun Street

Suite 400

Charleston, South Carolina 29401

Attorneys for Weather Protection Systems, Inc.

Paul E. Sperry

Carlock, Copeland & Stair LLP
40 Calhoun Street

Suite 400

Charleston, South Carolina 29401
Attorney for AO Hardee

John M. Leiter

Law Offices of John M. Leiter PA
1203 48th Ave. N., Suite 109

Myrtle Beach, SC 29577

Attorney for Crescent Architects, LLC
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Michael Leech

Clawson and Staubes, LLC

126 Seven Farms Drive, Suite 200
Charleston SC 29492-8144

Attorney for Taylor Made Builders, Inc.

Myra V. Whitener

Parker Nelson & Associates, CHTD
211 King Street, Suite 202

Charleston, SC 29401

Attorney for Vereen Concrete Co., Inc.

Brian P. Crotty

Nelson Mullins

1320 Main Street, 17th Floor

Columbia, SC 29201

Attorney for Liberty Mutual Fire Insurance Co

Robert M. Kennedy, Jr., Esquire
Phelps Dunbar LLP

GlenLake One

4140 ParkLake Ave., Suite 100
Raleigh, NC 27612

Attorney for Catalina London, Ltd.

Robert B. Hawk

Ethridge Law Group, LLC
P.O. Box 20969
Charleston, SC 29413

Jenny C. Honeycutt

Best Honeycutt, P.A.

PO Box 13466

Charleston, SC 29422

Attorney for Third-Party Cox Milwork & Supply, Inc.

John B. O’Neal, IV
Bill O’Neil

Jean M. Jennings

Hood Law Firm, LLC
172 Meeting Street
Chatrleston, SC 29401
Attorney for Com Tech

11
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SWEENY, WINGATE & BARROW, P.A.

gl =

Mark S. Barrow, Esquire

Everett A. Kendall, II, Esquire
Christy E. Mahon, Esquire

1515 Lady Street

Post Office Box 12129
Columbia, South Carolina 29211

Attorneys for Appellants Hartford Fire Insurance
Company, Hartford Casualty Insurance Company,
and Hartford Underwriters Insurance Company

12



SWB

SWEENY WINGATE & BARROW PA.

November 8, 2017
Reply to: Main Office

Christy E. Mahon

RB@EX E"f”i% (803) 256-2233 x7157

VI #im’ cem@swblaw.com
A HAND DELIVERY "

Honorable Jenny Abbott Kitchings WOV 08 2_57

South Carolina Court of Appeals -

1015 Sumter Street SC COUTT of Appea‘(s

Post Office Box 11629
Columbia, South Carolina 29202

RE:  In Re: Hartford Fire Insurance Company, Hartford Casualty Insurance Company,
Hartford Underwriters Insurance Company, Clarendon National Insurance
Company, National Fire & Marine Insurance Company, Bitco General Insurance
Corporation, Selective Insurance Company of South Carolina, and Nationwide
Mutual Insurance Company

Harbour Cove v. Centex v. Hartford

Civil Action No.: 2014-CP-26-7634
‘Beach Villas v. Ocean Keyes Development
Civil Action No.: 2014-CP-26-6573
Appellate Case No. 2017-002146

Our File: 4760-11126

Dear Ms. Kitchings:

Enclosed please find two (2) copies of Hartford Fire Insurance Company, Hartford
Casualty Insurance Company, and Hartford Underwriters Insurance Company Motion to Certify
to the South Carolina Supreme Court Under Rule 204, SCACR with the Proof of Service file-
stamped by the South Carolina Supreme Court in the above-referenced matter. Please file one copy
and return a file-stamped copy with the Courier.

By copy hereof, all counsel of record are being served with the above.

Thank you for your assistance in this matter. Should you have any questions or concerns,

please do you hesitate to contact me.
Yours truly,
SW Y, WINGATE RROW, P.A.

S

é«a Christy E. Mahon

MAIN OFFICE: T »803-256-2233 F=803-256-9177 1515 LADY ST. (29201) »P0sT OFFICE BOX 12129 =CoLUMBIA, SC 29211
PeE DEg OFFICE: T«843-878-0300 F=843-878-0393 15 CARGILL WAY »SUITE B » POST OFFICE BOX 88 = HARTSVILLE, SC 2955 1
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CEM/mha
Enclosures

Cc:

Peter H. Dworjanyn, Esquire

Collins & Lacy, P.C.

PO Box 12487

Columbia, SC 29211

Attorney for Appellant Canopius US Insurance, Inc.

Clay McCollough

Ross A. Appel

McCullough Kahn, LLC

359 King Street

Suite 200

Charleston, SC 29401

Attorneys for Appellant American Empire Surplus Attorney for Appellant American
Empire Surplus Lines Insurance Company

Robert C. Calamari, Esquire

Nelson Mullins Riley & Scarborough, LLP

3751 Robert M Grissom Parkway, Suite 300 (29577-3165)

Post Office Box 3939

Myrtle Beach, SC 29578

Attorney for Appellants Selective Insurance Company of South Carolina and Harleysville
Insurance Company

John L. McCants, Esquire

Rogers, Lewis, Jackson, Mann & Quinn, LLC

Post Office Box 11803

Columbia, SC 29211

Attorney for Appellant National Fire & Marine Insurance Company

Lawrence M. Hunter, Jr., Esquire

Hunter & Foster, P.A.

Post Office Box 10309

Greenville, SC 29603

Attorney for Appellant Bitco General Insurance Corporation

Neil S. Haldrup, Esquire
Thomas B. Boger, Esquire

Wall Templeton & Haldrup, P.A.
145 King Street, Suite 300

Post Office Box 1200
Charleston, SC 29401
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Attorneys for Appellant Clarendon National Insurance Company as successor in interest
to Clarendon America Insurance Company

Phillip W. Segui, Jr.

Amanda Blundy

Segui Law Firm

864 Lowcountry Blvd. #A

Mt. Pleasant, SC 29464

Attorneys for Respondent The Harbour Cove Condominium Association

John T. Chakeris

Chakeris Law Firm

231 Calhoun Street

Charleston SC 29403

Attorney for Respondent The Harbour Cove Condominium Association

Shaun W. Cranford

Cranford Law

P.O. Box 50684

Columbia, SC 29250

Attorney for Respondent The Harbour Cove Condominium Association

Robert I. Wylie, IV, Esquire

Mullen Wylie, LLC

Post Office Box 1980

Myrtle Beach, SC 29578

Attorney for Respondent Beach Villas at Ocean Keyes Property Owners Association, Inc.

James E. Lady, Esquire

Mullen Wylie, LLC

171 Church Street, Suite 370

Charleston, SC 29401

Attorney for Respondent Beach Villas at Ocean Keyes Property Owners Association, Inc.

A. Preston Brittain, Esquire

Brittain Law Firm, P.A.

4614 Oleander Drive

Myrtle Beach, SC 29577

Attorney for Respondent Beach Villas at Ocean Keyes Property Owners Association, Inc.

Robert T. Lyles, Esquire

Joseph K. Cunningham, Esquire
Lyles & Lyles, LLC

Post Office Box 773
Charleston, SC 29402
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Attorneys for Respondent Russell P. Baltzer

David Miller

Holly M. Lusk

Bellamy, Rutenberg, Copeland, Epps,

Gravely & Bowers, P.A

P.O. Box 357

Myrtle Beach, SC 29578

Attorneys for Respondents Russell P. Baltzer, Ocean Keyes Development, LLC, and
Keye Construction Co., Inc.

Dominic A. Starr, Esquire

J. Christopher Clark, Esquire

McAngus Goudelock & Courie, LLC

Post Office Box 1349

Myrtle Beach, SC 29578

Attorneys for Respondents Ocean Keyes Development, LLC, and
Keye Construction Co., Inc.

Patrick J. McDonald, Esquire

N. Keith Emge, Jr., Esquire

Resnick & Louis, P.C.

234 Seven Farms Drive, Suite 128

Charleston, SC 29492

Attorneys for Respondent Ocean Keyes Development, LLC

Jeffrey A. Ross

Philip P. Cristaldi

Jeff Ross Law LLC

1100 Queensborough Boulevard, Suite 201
Mt. Pleasant, SC 29464

Attorney for Martin Masonry, Inc.

J. David Banner, Esquire

Aiken Bridges Elliott Tyler & Saleeby, PA
Post Office Box 1931

Florence, SC 29503

Attorney for Roof Doctor of the Carolinas, Inc.

Jonathan J. Anderson

Curt Martin

Anderson Reynolds & Stephens, LLC
P O Box 87

Charleston, SC 29402
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Attorneys for Coastal Plaster Systems, Inc., a/k/a Coastal Plastering Systems, Inc., a/k/a
Coastal Plaster, Inc., incorrectly identified as Coastal Drywall d/b/a Coastal Plaster
Systems, and Lundy Dowell d/b/a Coastal Plaster Systems

Carrie A. Fox

Aiken Bridges Elliott Tyler & Saleeby, PA
181 E. Evans Street, Suite 409

P.O. Drawer 1931

Florence, SC 29503

Attorney for Morningstar Consultants, Inc.

James H. Elliott, Jr., Esquire

Samia H. Nettles, Esquire

F. Heyward Grimball, Esquire
Richardson Plowden & Robinson, PA
40 Calhoun Street, Suite 220
Charleston SC 29401

Attorneys for First Exteriors, LLC

J. Austin Thomas

Grooms & Thomas, LLC

4420 Oleander Drive, Suite 104
Myrtle Beach, SC 29577
Attorney for Mike Phillips

G. Michael Smith, Esquire
Thompson & Henry, P.A.

Post Office Box 1740

Conway, SC 29578

Attorney for Carefree Exteriors, Inc.

Jeffrey A. Ross

Ed Anglin

Jeff Ross Law LLC

1100 Queensborough Boulevard, Suite 201
Mt. Pleasant, SC 29464

Attorneys for Coastal Stucco

Kevin M. O’Brien, Esquire

Phelps Dunbar LLP

GlenLake One

4140 ParkLake Ave., Suite 100

Raleigh, NC 27612

Attorney for Richard H. Construction, LLC a/k/a Ricardo Hernandez d/b/a Richard

Framing Construction
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Thomas C. Hildebrand, Jr.

F. Elliotte Quinn, IV, Esquire

Parker Poe Adams & Bernstein, LLP

200 Meeting Street, Suite 301

Charleston SC 29401

Attorneys for Centex Homes, a Nevada General Partnership; Centex Construction
Company, Inc.; Centex Construction, LLC; Centex-Rooney Construction, Co., Inc.;
Centex-Rodgers, Inc.; Balfour Beatty Construction, LLC, {/k/a Centex Construction, LLC

Barbara J. Wagner

Barnwell Whaley Patterson & Helms, LLC
288 Meeting Street, Suite 200

Charleston, SC 29401

Attorney for BR Brick & Masonry, Inc.

Shanna M. Stephens

W. Coleman Lawrimore

Anderson Reynolds & Stephens, LLC

P O Box 87

Charleston, SC 29402

Attorneys for Carolina Drywall & Interiors a/k/a Carolina Drywall Contractors, Inc.

Theodore L. Manos

Michael E. Wright

Robertson Hollingsworth Manos & Rahn, LLC

550 King Street, Suite 300

Charleston, SC 29403

Attorney for South Carolina State Plastering, LLC, Georgia State Plastering, LLC,
Florida State Plastering, LLC, RWG, Inc., RWGR, Inc., Right Way Construction, Inc.,
and Right Way Group, Inc.

J. Kenneth Carter, Jr.

Turner Padget Graham & Laney, PA

1901 Main Street, 17th Floor (29201)

P.O. Box 1473

Columbia, SC 29202

Attorney for Tri-City Insulation and Building Products of Myrtle Beach, Inc.

Brian E. Wolfe

Clay A. Campbell, Esquire

Baucom Claytor Benton Morgan & Wood

200 Providence Road, Suite 106

Charlotte, NC 28207

Attorney for Roof Doctor of the Carolinas, Inc.
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Preston Dawkins, Jr., Esquire

Aiken Bridges Elliott Tyler & Saleeby, PA

181 E. Evans Street, Suite 409

P.O. Drawer 1931

Florence, SC 29503

Attorney for Roof Doctor of the Carolinas, Inc.

E. Glenn Elliott, Jr.

Aiken Bridges Elliott Tyler & Saleeby, PA

181 E. Evans Street, Suite 409

P.O. Drawer 1931

Florence, SC 29503

Attorney for Gary Hunnell d/b/a Grand Strand Roofing

Theodore Parker, III

Parker Nelson & Associates

2460 Professional Court, Suite 200

Las Vegas, NV 89128

Attorney for Stock Building Supply, LLC

Jacqueline Dixon Phillips

Carlton Bowers

Parker Nelson & Associates

211 King Street, Suite 107

Charleston, SC 29401

Attorneys for Stock Building Supply, LLC

H. Mark Hamlet

Jessica Humphries, Esquire

Hamlet & Associates, PLLC

5215 Junction Park Circle, Suite 202
Wilmington, NC 28412

Attorneys for Vance Johnson Plumbing Co., Inc.

G. Troy Thames

Wilson Jones Carter & Baxley, PA

421 Wando Park Boulevard, Suite 100

Mt. Pleasant, SC 29464

Attorney for Vance Johnson Plumbing Co., Inc.

Michael D. Freeman
Griffith Sadler Sharp, PA
600 Monsoon Street

P.O. Box 570
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Beaufort, SC 29901
Attorney for American Residential Services, LLC d/b/a American Residential Services of
South Carolina, Inc., and ITP, Inc.

G. Michael Smith

Thompson & Henry, PA

1300 Second Avenue, 3rd Floor (29526)
Post Office Box 1740

Conway, SC 29528

Attorney for Dunn Plumbing

O. Carlisle Edwards, Jr.

McAngus Goudelock & Courie, LLC

P O Box 650007

Mt. Pleasant SC 29465

Attorney for Cohen’s Drywall Company, Inc.

Michael Barfield

D. Summers Clarke, II

Barnwell Whaley Patterson & Helms, LLC
288 Meeting Street (29401)

Post Office Drawer H

Charleston, SC 29402

Attorneys for CEMS Engineering, Inc.

Christina Bisset

McAngus Goudelock & Courie, LLC

P O Box 1349

Myrtle Beach, SC 29578

Attorney for Sunland Fire Protection, Inc.

Emily R. Gifford

Richardson Plowden & Robinson, PA

P O Drawer 7788

Columbia, SC 29202

Attorney for Martin Architectural Group, PC

David S. Black

Howell Gibson & Hughes, PA

P O Box 40

Beaufort, SC 29901

Attorney for Builders FirstSource-Atlantic Group, LLC

William E. Lawson
Turner Padget Graham & Laney PA
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P O Box 2116
Myrtle Beach, SC 29578
Attorney for Air Mechanical, Inc.

Tracie Brisson

Wright, Worley, Pope, Ekster & Moss, PLLC

228 North Front St., Suite 101-B

Wilmington, NC 28401

Attorney for Coastal Drywall, Inc., d/b/a Coastal Plaster Systems and Lundy Dowell
d/b/a Coastal Plaster Systems

John E. Rogers, 11

Ginger Goforth

Ward Law Firm

P O Box 5663

Spartanburg, SC 29304

Attorneys for Ansur America Insurance Co and JS Elite Flooring

James L. Werner, Esquire

Katon E. Dawson, Jr., Esquire

Parker Poe Adams & Bernstein, LLP
Post Office Box 1509

Columbia, SC 29201

Attorneys for Dietrich Building Systems

Allen DuPre

Lyles & Lyles, LLC

Post Office Box 773

Charleston, SC 29402

Attorney for Ferst Plastering, Inc.

R. Trippett Boineau, II1, Esquire

Heath McAlvin Stewart, Esquire

McAngus, Goudelock & Courie, LLC

1320 Main Street, 10th Floor (29201)

Post Office Box 12519

Columbia, South Carolina 29211-2519

Attorneys for Coastal Tinting, Inc. and BCI, INC.

Edward R. Cole, Esquire

David R. Sligh, Esquire

Turner, Padget, Graham & Laney, P.A.
Founders Centre

2411 North Oak Street, Suite 301
Myrtle Beach, SC 29578
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Attorneys for Model Homes Interiors

Sarah Wetmore

Nick C. Stewart

Carlock, Copeland & Stair LLP

40 Calhoun Street

Suite 400

Charleston, South Carolina 29401

Attorneys for Steven Bosch d/b/a The Rooferman

Sarah Wetmore

Madison B. Suttie

Carlock, Copeland & Stair LLP

40 Calhoun Street

Suite 400

Charleston, South Carolina 29401

Attorneys for Weather Protection Systems, Inc.

Paul E. Sperry

Carlock, Copeland & Stair LLP
40 Calhoun Street

Suite 400

Charleston, South Carolina 29401
Attorney for AO Hardee

John M. Leiter

Law Offices of John M. Leiter PA
1203 48th Ave. N., Suite 109

Myrtle Beach, SC 29577

Attorney for Crescent Architects, LLC

Michael Leech

Clawson and Staubes, LLC

126 Seven Farms Drive, Suite 200
Charleston SC 29492-8144

Attorney for Taylor Made Builders, Inc.

Myra V. Whitener

Parker Nelson & Associates, CHTD
211 King Street, Suite 202

Charleston, SC 29401

Attorney for Vereen Concrete Co., Inc.

Brian P. Crotty
Nelson Mullins
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1320 Main Street, 17th Floor
Columbia, SC 29201
Attorney for Liberty Mutual Fire Insurance Co

Robert M. Kennedy, Jr., Esquire
Phelps Dunbar LLP

GlenLake One

4140 ParkLake Ave., Suite 100
Raleigh, NC 27612

Attorney for Catalina London, Ltd.

Robert B. Hawk

Ethridge Law Group, LLC
P.O. Box 20969
Charleston, SC 29413

Jenny C. Honeycutt

Best Honeycutt, P.A.

PO Box 13466

Charleston, SC 29422

Attorney for Third-Party Cox Milwork & Supply, Inc.

John B. O’Neal, IV
Bill O’Neil

Jean M. Jennings

Hood Law Firm, LLC
172 Meeting Street
Charleston, SC 29401
Attorney for Com Tech



