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This matter came before the Court by way of a non:-jury trial on April 9, 2009. PlaiJ)tiff . . '., .' 

Place on the Greene Homeowners Association, Inc. ("HOA") was represented by William M. 
'. . 

Spillane, Esquire. Defendant Easy Coin Laundry, Inc. ("Easy Coin") was represented by Jamie 

M. Best, III, Esquire and Defendants W.G.R.Q., LLC, Eva Nell Berry, and Jeffrey ("Jeff") 0 .. 

Keeney were represented by BJ;ian Boger, Esquire. Testimony 'was heard from the following 

Witnesses: Karen Greiner, BOA President and owner of a residential unit at Place. on the Greene; 
.'. . 

Larry Phipps, former BOA board member and owner of a reside~tial unit at Place on the Greene; 
.~ . 

Laura Nichols, former HOA board meniber and owner of Landmark Resources, LLC; the . , . 

managing company of Place on the. Greene; Lloyd Reese, owner of Blue Cactus Cafe; Blair' 

. Momoe, owner of Unit A; Jeff Keeney, owner of Unit B; Marsha Berry, proprietor of Tavern on' 

the Greene Restaurant; and David Rodarte, managing partner ofW.G.R.Q., LLC. 

BACKGROUND 

This action was commenced by the filing of a' Summons arid Complaint agaiJ:lst each 

Defendant on December . 4, 2007 .. In its .Complaint, HOA' seeks a permanent injunction 

preventing Defendants from operating their, businesses in violation of restrictive covenants 

cOhtained in the Master Deed plus enforcement costs arid attorney's fees. On January 17, 2008, 

Defendants W.G.R.Q., LLC, Eva Nell Berry, and Jeffrey O. Keeney filed their Answers and 

Counterclaims asserting affirmative defenses including waiver, equitable estoppel, and laches 

and asserting a counterclaim against Plaintiff for the recovery of attorney's fees. Defendant Easy 

Coin filed its Answer and Cou~terclaim on January 9, 2008 generally denying the allegations of 
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the Complaint, asserting defenses of waiver, equitable estoppel, and statute of limitatipns and 

counterclaiming against Plaintiff for the recovery of attorney's fees .. Plaintiff HOA filed its 

Reply to Defendants' Counterclaims on January 26; 2009 generally denying the equitable 

defenses and specifically denying the allegations of the counterclaims. Upon consent of the 

parties, these four cases were consolidated for purpose of trial. 

FINDINGS OF FACT 

After considering all of the testimony presented by the witnesses together "With the 

exhibits sub~tted the C;:ourtmakes the followbJ.g findings offact: 
'. . . ~, 

1. Place on the Greene is a South Carolina Horizontal Property Regime ("Regime") 

established under S.C. Code Ann. §§ 27-31-10 through 27-31-300, et seq. ("South Carolina 

Horizontal Property Act"). 

2. Plaintiff Place on the Greene. Homeowners Association, Inc.· ("FOA") is a non-profit 

corporation organized and existing under the laws of the State of South Carolina. HOA is duly 

authorized to manage the a:ffairs and elloree the restrictive covenants and By-Laws of the 

Regime. 

3. The Regime was established by the. filing and recording of the Master Deed on· 

September 14, 1984 iIi the O:ffic~ of the Register of Deeds for Richland County in Deed Book D-

711.at Page 1. A first amendment to the Master Deed was executed and recorded on September 

20, 1984:in Deed Book D-711 at Page 673. The first amendment recorded the"as built" survey 

of the project. No other amendments to the Master· Deed have been filed. 

4. Defendants are record owners of seven of the eight comniercial condominium units on 

the ground floor of the Regime property .. Units A, B, C, D, F, G, and H are the subject of this 

suit. 

5. The Master Deed subjects the Regime's residential and commercial condominium units 

to covenants, restrictions, uses,)imitations, easements, and obligations. 

6. Article X, Section 3 of the Master Deed restricts the use of the commercial condominium 

units in the Regime to "general office space and limited service establishments." Article X, 

Section 3 further provides: 

The use shall comply with all ordinances a..lld zoning regulations 
promulgated by the City of Columbia and the Rules . and 
Regulations of the Board of Directors. The Rules and Regulations, 
among other things, however, shall provide that no restaurant or 
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food establishment engaged in the preparation or delivery of food, 
no pool hall, game room, bar,Iounge, or retail shop that relies on a 
volume of walk-in patrons 'shall be permitted. 

7. Each of the commercial condominium units is currently being operated as a restaurant, 

bar or other retail business. Unit A, owned by Easy Coin Laundry, Inc., is currently leased to the 

Pita Pit Restaurant. Unit B, owned by Jeff Keeney, is being operated as Tavern on the Greene 

Bar. Units C and D, ovmed by Eva Nell Berry, are being operated as Tavern on the Greene 

. ":,Restaurant. Unit F, ov.rned by W.G.R.Q., LLC, is beingopc:rat.ed as Five Points Tobacco store .. 

Units G and H, ovmed byW.G.R.Q., LLC, are being operated as Blue Cactus Cafe. 

8. On June 25, 2007, Plaintiff sent each Defendant' a cease and desist letter ,informing 

Defendants. that they were operating their businesses in violation 'of use restrictions stated in the 

Master Deed and demanding that the use' restriction violations cease. This letter informed 

-Defendants that' if they did n:ot comply with the HOA's demand, the HOA would pursue ~egal 

action to enforce the restrictions. 

9. Defendants have continued to operate their businesses in violation of the Master Deed. . 
. . 

10. The prohibited businesses and· their predecessors have operated thesecornmercial . 

condomini:um units in violation of the restrictions for an extended period ofthne. 

Unit A was deeded by the Developer to Craig B. Stoneburner on 
November 8, 1985. Unit A was vacant from 1985 until 1988. 
Easy Coin Laundry, Inc. operated in Unit A from 1988 to 1999 and 
purchased the unit from Mr. Stoneburner in 1990. Easy Coin 
closed in 1999 and the Pita Pit Restaurant opened in 2000. 

Unit B was deeded by the Developer to, Craig B. Stoneburner on 
November 8, "1985. :Mr. Stoneburner sold Unit B to, EHM 
Investrne~ts, LLC on February 24, 2004. EHM Investments, LLC 
sold Unit B to Jeff Keeney in November 30, 2005. Tavern on the 
Greene Bar operated in Unit B at the time ofthe hearing. 

Units C and D were 'deeded from the Developer to Clarence D. 
Bain,:trr on'October 29, 19~4. Initially; a hair salon operated in 
the units, but it closed after a short period and the units .remained 
vacant until 1991. There were two lender foreclosures. Eva Nell 
Berry was deeded a one-third (1/3) interest in Units C and D on 
December 12, 2002 and acquired full title to the property in 2006. 
Tavern on the Greene Restaurant operated in Units C and D at the 
time of the hearing .. 
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Unit F was deeded from the Developer to Roy A. Powell, II. on 
November 8, 1985. Powell sold the unit to Defendant W.G.R.Q .. , . 
LLC in May 2002. Prior to 2002, the Sub Pub Restaurant operated 
in Unit F. Five Points Tobacco operated in Unit F at the time of 
the hearing: 

Units G and H were deeded from the Developer to Roy A. Powell 
. on November' 8, 1985. In May 2002, W.G.R.Q., LLC purchased 
Units G and H from Mr. Powell. The Blue Cactus Cafe has . 
operated in Units G and H before 2002. 

11. All commercial units v.:ere conveyed by.the Developer subject to,' among other things, the . 

provisions of the Master Deed and all exhibits attached . 
.. 

12. At least one restaurant operated in violation of the restrictions as early as 1995. 

According to the minutes from the HOA Annual Meeting held on March 24, 1995, the meetillg 

was held at Bo-D's Restaurant, a restaurant "located in the building." 

13. Laura Nichols served on the HOA Board from 1985 to 1995. She testified the board 

members knew the commercial condominium units were being operated in violation of the 

restrictive covenants. Ms. Nichols testified that the Board did not approve the violations but the 

Board did not believe it could stop the violations. 

14. The operation of Defendants' businesses in violation of the restrictive covenan~s' has 

caused problems that the HOA had'to address. Mr. Larry Phipps, former HOA board member 

and O'WIler of a residential unit, testified these problems include securi~ issues, health concerns, 

safety concerns, unfair appropriation' of the water bill, noise, loitering, and litter. Employees of 

the restaurants leave the back door unlocked or slightly ajar and this allows vagrants access to 

the building. The trash generated by the restaurants is excessive an:d adds to the pest problem in 

the building. The increased foot traffic and loitering outside the. ground floor generate safety 

concerns and contribute to the noise problem. He testified that the HOA bears the cost of the 

buiiding's water bill and the amount of the bill has increased due to' the operation of the 

restaurants. 

15. Ms. Karen Greiner, former HOA President, testified the HOA received complaints from 

residents and all of the resident complaints trac~ back to the operatIon of businesses in the 

commercial condominium units. :Mi. Blair Monroe, O'WIler of Unit A, received no complaints 

from homeowners about the Pita Pit Restaurant prior to the 2007 cease and desist letter sent by 

the HOA. 
4 
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16. Mr. David Rodarte, managing partner of W.G.R.Q., LLC, did not know prior to 2007 the 

operation of businesses in the commercial units was a concern for the BOA. Ms. Marsha Berry, 

owner of Tavern on the Greene Restaurant, did not lmow her business operated in violation of 

the restrictions until June 2007 when she received the cease and desist letter. Mr. Jeff Keeney, 

owner of Tavern on the Greene Bar, received no notice that his business was operating in 

violation of the restrictions from theHOA until 2007. 

17. On several occasions members of the Board discussed amending the Master Deed to lift 

the restaurant. and bar·~estric~ion. These ~endmems were n~ver approved or filed. 

18.' Article XVIII of the Master Deed provides that the deed "may be amended by the vote of 

at least seventy-five (75%) percent of the total percentage interest of all co-owners, cast in 

person or by proxy at a meeting duly held in accordance with the provisions of the By-Laws ... 

" 

19. In 1985, an amendment to the Master Deed was proposed. The proposed amendment. 

would have removed the ban on restaurants, bars, food delivery establishments, game rooms, 

pool hall, arid lounges from Article X, Section 3. of the Master Deed and would have allowed the 

Board of Directors to approve the operation of a particular business ill the commercial 

condominium units at its discretion. 

20. On November 25, 1985, the HOA's Property Manager wrote the residential unit owners 

informing them of a HOA members' special meeting to be held by absentee':ballo"t for the 

purpose of voting on the proposed Master Deed Amendment. Despite the attempt to revise the .' 

Master Deed in 1985, the Master Deed was not amended. 

21. An annual· B OA meeti~g was held on March 21, 1991. The minutes of this meeting state 

that Beau Powell, HOA Board Member, offered a motion to alnend the By-laws to allow the . 

Board at its discretion toalJow uses prohibited by the Master Deed.' The minutes reflect that a 

special election would be held because less than 75% of the .owners. were present as required to 

amend the Master Deed . 

. . 22. Several HOA meetings have been held since 1991. The minutes from the HOA Annual 

Meetings in March 1993' and March 1995 do not mention any proposed .amendments to lift the 

restaurant restriction. The notice of the 2003HOA Annual Meeting sent to owners does not 

mention amendments to the Master De.ed among. those listed as topics of discussion. The 

minutes from the 2003 BOA .Annual Meeting were not provided to the Court. 
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23. In 2007, Ms. Berry inquired' about an amendmentto lift the restaurant restriction but was 

told that an amendment would be unlikely because it was difficult to encourage residents to 

attend the homeowner's meeting required to amend the Master Deed .. 

24. Article XIX, Section 1 provides that "[f]ailure to comply "With any of the terms of this 

Master Deed or other restrictions and regulations contained in the Articles of Incorporation, By­

Laws of Association, or its rules and regulations,.shall. be grounds for relief which many include . 

. . . injunctive relief" Article XIX, Section 3 permits the HOA to recover reasonableattomey's 

fe~~ ;'[i]n ~y"p;oceeding arising because of an alleged defaUlt byth~':oWner oiany urut." 
" . ' " 

25. Article XIX, 'Section 6 states "the failure of the Granto'r ... to enforce any right, 

privilege, covenant or condition which may be granted to them ... by this Master Deed ... s,hall . 

,pot constitute waiver of the right ... to enforc~ such right, provision, covenant or condition in 

the future." 

CONCLUSIONS OF LAW 

Based upon the above [mdings offact, the court makes the following conclusions. of law: 
, ' 

1. "A restriction on the use of property must be created in express terms or by pIai?- and 

unmistakable implication, ,and all such restrictions are to be strictly construed, with all doubt 
. . 

resolved in favor of the free use of property." Taylor v. Lindsey, 332 S.C. 1, 498 S.E.2d 862 
. . 

(1998). Words of a restrictive covenant "Will be given the 'common, ordinary·meaning attributed 

. to them at the time of their execution. ,Id: 

2. The Regime, established the Master Deed and subjected all residenti8J. and commercial 

units to the restrictive covenants. 

3. 'Article X, Section 3 of the Master Deed expressly restricts the use of the commercial 

condominium units' to "general office space and limited service establishments" and'prohibits the 

operation of restaurantslbars~ establishments engaged in the preparation of food, and retail shops' 
, 

that rely on a volume of walk-in patrbn~. 

4. The restrictions apply to the commercial units and the Defendants are operating or 

leasing their property to businesses that operate in violation of Article X, Section 3. 

5. Property owners are charged with constructive notice of any restriction properly recorded 

in their chain of title. Harbis'on Commu..Tlity Ass'n, Inc. v, Mueller, 319 S.C. 99, 103,459 S.E.2d 

860, 863 (Ct. App. 1995). Each conveyance to the commercial unit property owners subjected 

the property to the provisions of the Master Deed. The landowners operating the seven 
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,',';" 

commercial units were put on constructive notice of the contents and restrictions of the Master 

Deed. 
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comply with the provisions of the Master Deed, the Articles of Incorporation, and the By-Laws. 

Article XIX, Section 1 states.that "[f]~lure to' comply with any of the terms of [the] Master Deed 

or other restrictions and regulations" constitutes grounds for relief including an action for 

monetary damages or injunctive relief. 

7. Generally, equitable relief is available obly"wh.en there' is no ade~uate remedy' at la~., 

Milliken & Co. v. Morin, 386 S.C. 1, 685 S.E.2d 828 (Ct. App. 2009). Restrictive covenants are 

construed like contracts and may give rise to actions for breach of contract.'Queen's Grant II .. ' 

Horizontal Prop. Regime v. Greenwood Dev. Corp., 368 S.C. 342, 361, 628 S.E.2d 902, 9.l3 (Ct. 

App. 2006). A party seeking a remedy for breach of a restrictive covenant may ask for money 

damages at law or an injunction in equity. Marathon Finance Co. v. HHC Liquidation Corp., 

325 S.C. 589, 608, 483 S.E.2d 757, 768 (Ct. App. 1997) (citing Gouveia v. Tazbfr, 37F.3d 295 

(7th Cir. 1994)). 

8. A permanent injunction may be granted to prevent the violation of restrictive covenants. 

Hunnicutt v. Rickenbaker, 268 S.C. 511,' 234 S.E.2d,887 (1977). An action to enforce restrictive 

covenants by injunctive relief is an action in equity. Seabrook Is. Prop. Owners Ass'n v. 

Marshland Trust, Inc., 358 S.C. 655,661, 596 S.E.2d 380, 383 (Ct. App. 2004). The decision to 

grant an injunction is ordinarily left to the sound discretion of the trial court. County of Richland 

v. Simpkins, 348 S.C. 66~, 668, 560 S.E.2d 902,904 (CLApp. 2002). 

9. In determining whether, to 'grant an injunction to enforce restrictive covenants, a co1ll1 

must balance the equities of the parties. Sea Pines PlantationCo. v. Wells, 294 S.C. 266, 363 

S.E.2d 891 (1987) (holding a court must balance the equities once it finds a restrictive covenant 

has been violated). Although a serious threat of irreparable injury usually must be shown to 
, - ' 

obtain an injunction, irreparable injury is not an independent requirement for obtaining a 

permanent injunction. 27 S.C. Jur. Injunctions § 12. 

10. Courts should also consider equitable doctrines when determining whether to enforce a 

restrictive covenfult fuld enjoin a landowner from using land in a manner that violates the 

covenant. Buffington v. T.O.K Enterprises, 383 S.C. 388, 680 S.E.2d 289 (2009). 
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11. Property owners possess a right to be free from activity that interferes with the use and 

enjoyment of their property. AJG Holdings, LLC v. Dunn, 382 S.C.' 43,52,675 S.E.2d 505, 509 

(Ct. App. 2009) (holding subdivision property owners established irreparable harm required for 

preliminary injunction where property owners showed business' violation' of restrictive 

covenants interfered with their right to the use and enjoyment bf their property). Plaintiff 

provided evidence that Defendants' activities interfere with the owners' right to use and enjoy 
, 

their property At trial, l,arr~ Phipps testified that the operation of Defendants' restaurants and 

businesses in violation of the ie~tiictions' raised security, health, and safety co~ce~that"fu~>< 
HOA had to address. Laura Nichols received numerous complaints from residents 'regarding the 

Defendants'· businesses. Despite multiple discussions. to amend the Master Deed, to lift the 

restriction on restaurants, food establishments, bars and lounges, the Board never amended the 

Master Deed. The Master Deed subjecting the units to the restrictions was in each' Defendan,t's 
. "- '-.". .' . 

chain of title. Defendants were, put on constructive nptice of the 'restrictions when they 

purchased the property or leased the units. 

12. The issuance of a permanent injunction would require the Defendants to close the 

businesses they currently operate in the commercial condominium units. '. Defendants :(ailed to 

prove' that enforcing the restrictions would result in any hardship, to them, other than loss of 

revenue. Vlhile the loss of revenue may be a hardship, each oVVlier had notice of the restrictions 

in the Master Deed and there is no evidence that any of the owners determined whether the 
, 

business could legally operate, Blair Monroe, owner pf Unit A, testified in 2009 that the lease Jo 

Pita Pit Restaurant expired in November 2010 and he would suffer economic loss if a permanent 

injunction was granted .. Jeff Keeney testified that he derives his income from t.he operation of 

Blue Cactus Cafe at Units G and H and wciuld be financially affected by the issuance 'of a 

pennanent injunction. Lloyd Reese, oWner of Blue Cactus Cafe, testified he derives his income 

from the operation of his restaurant. David Rodarte, managing partner of W.G.R.Q., Ltc 

testified that it would be unjust to enforce the restrictions 20 years after the businesses began' 

operating in violation of the Master Deed. 

13. Defendants have asserted equitable estoppel as a defense to Plaintiff's request for relief.' 

Defendants contend that Plaintiff should be estopped from enjoining Defendants' use of the 

property because Plaintiff repre!)ented it had no desire to enforce the restrictions and observed 
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the violations of the restrictions for 15 to 20 years and made no obj ection while allowing 

Defendants to "invest time and money. into their units and ventures." 

14. South Carolina law recognizes the doctrine of equitable estoppel. Equitable estoppel 

applies if a person, by.his actions, conduct, words, or silence which amounts to a representation, 

or a concealment of material facts, causes another to alter his position to his prejudice or injury.: 

Rushing v. McKinney, 370 S.C. 280, 633 S.E.2d 917 (Ct. App. 2006) .. To establish the defense 
. '.' 

of equitable estoppel, ,the d~fendant must prove the following by the preponderance of the 

evidence: (1) the plaintiff engaged in conduct amounting to a false repres~ntation 'or conceal~ent 
of facts, or conduct calculated to convey the impression that the facts are different or inconsistent. 

with those the party subsequently attempts to assert; (2) the plaintiff had the intention or 
. . 

expectation that the conduct will be acted upon by. the defendant; (3) the plaintiff possessed 

Imowl.~~~·e, a~tual or ~onstructive, of the real facts; (4) the d~fendant lacke,d the knowledgeaud 

the means of knowledge of the truth as to the facts in question; (5) the defendant relied upon the 

conduct of the plaintiff; and (6) the defendant changed his position to his prejudIce. Brading v: 

County of Georgetown, 327 S.C. 107, 114,490 S.E.2d 4, 7 (1997). 

15. Defendants claim Plaintiff's inaction or silence amounts to a representation that it would. 

not enforce the restrictions and Defendants relied on this representation' to their prejudice~· 

Estoppel by silence arises when one party observes another dealing with his property in a manner 

inconsistent with his rights and makes no objection while the other party changes his position 

based on the party's silence. Queen's Grant II Horizontal Prop. Regime v. Greenwood 

Development Corp., supra, at 358,628 S.E.2d at 911. 

16. The Defendants have failed to prove that Plaintiff is barred from asserting its claim on the' 

basis of equitable estoppel. Defendants contend fuatPlaintiff represented it had no desire to 

enforce the restrictions given its inaction for numerous years. Testimony was presented that the 

BQA did not bring suit to enforce the restrictions until 2007. The BOA.concedes it delayed in. 

bringing suit to enforce the restrictions for ~ariolis reasons including "budget restraints, other 

litigation against the Developer related to stucco, a necessary special assessment for 'roof 

replacement, confusion as to its rights, confusion because of Property Management company 

Chfu"1geovers, naivete on the part of volunteers, uncompensated inexperienced members, pressure 

from and misguidance by commercial unit owning member(s) of the Board, and a high Board 

member turnover rate." Plaintiff admits it knew restaurants were being operated in violation of 
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the restrictions as early as 2000. Despite attempts to amend the restrictions, seventy-five percent 

(75%) of the homeovvners never agreed to amend the Master Deed to lift the prohibition on 

restaurants. 

17. Defendants have failed to prove they lacked knowledge of the facts and relied upon 

HOA's maction m enforcing the restrictions to their prejudiC'e. Blair Monroe, Jeff Keeney, 

Marsha Berry, and David Rodarte testified they' first learned of the use restrictions in 2007. 

David Rodarte testified that it would be unjust to enforce the restrictions 20 years after 

'r~'s'ta~~ts began operating in the commercial condomini~Units. The Master Deed appears in 

each Defendants' chain of title, and subjects the units to the restrictions. Defendants had notice 

of the restrictive covenants when they were deeded the property or when'they entered into a lease 

on the property and operated their businesses at their ovm peril. They relied on the previous 

course of dealing .but no repres~ntati9ns were made.-Q1at the ROA would :pot enforce the ' 
'. ~.',~' .' _. - . .-. '. _. 

restrictive covenants. Defendants did not change their position in reliance on the inaction of the 

Plaintiff. Defendants did not make any significant improvements to the property or enter mto 

any long term commitments, leases, or contracts to operate their businesses in the commercial 

units. Defendants have failed to prove they lacked knowledge of the facts and that they relied on 

and were prejudiced by Plaintiff's inaction in enforcing its rights. 

18. ' Defendants also assert laches as an affmnative defense t6 the injunctive relief sought by 

HOA. Laches is the delay in asserting a legal right for an umeasonable length of time in 

circumstances permitting assertion of the right and signifying abandonment or surrender of the 

right by one who later seeks to enforce it. Strickland v. Strickland, 375 S.C. 76, 650 S.E.2d 465 

(2007); The party seeking to establish laches must-prove the following: (1) a delay; (2) that was 

unreasonable under the circumstances;,and (3) prejudice. 'Robinson v. Estate of Rarris, 389 S.C. 
, . 

360,698 S.E.2d 801 (2010). A party's delay is not a mere lapse of time but negligence and an 

opportunity to have acted sooner. Chambers of S.C., Inc. v. County Council for Lee County, 315 ' 
, .' . . . 

S.C. 418,434 S.E.2d 279 (1993). A party may be prejudiced from unreasonable delay after 

incurring expenses, entering into obligations, or otherwise detrimentally changing his position. 

Skipper v. Perrone, 382 S.C. 53, 674 S.E.2d 510 (Ct. App. 2009). 

19. W'hether a plaintiff is baired by laches is to be determined in light of the circumstances in 

each particular case. Rabon v. Mali, 289 S.C. 37,40, 344 S.E.2d 608, 610 (1986). A party is 

10· 
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not necessarily barred from enforcing restrictive covenants where a previous deviation of the 

restrictions has been allowed. rd. 

20. Most Defendants have operated their businesses in violation of the restrictive covenillts 

for at least 10 years. Unit A wa~ a coin operated laundry from 1988 to 1999 berore becoming the 
, , 

Pita Pit Restaurant in 2000. Units C and D were operated as Tavern on the Greene Restaurant 

beginning in 1999, and Tavern on the Greene Bar (Unit B) opened in 2005. Prior to 2002, Unit F 

____ "w=as operated as the Sub Pub restaurant. UI?it F is currently leased by Five PointsTobacco St_o_r_e. ____ _ 

Prior to 2002, Units G and H were operated as Blue Cactus Cafe. However, in 2007, each owner 

had actual knowledge of the HOA's intent to enforce its rights and had actual notice it was in 

vioiation of the restrictions. 

21. The HOAconcedes it delayed in bringing suit to enforce the restrictions for several 

.. reasons inc;luding.budget restraints, .the .. naivete ofthc-Board, and involvement in other litigatio·n. 

The HOA knew or had reason to know in 2000 that the property was being put to use in violation' 

of the restrictive covenants. The HOA did not file suit to enforce the restrictive covenants until . 

2007. 

22. Although Defendants have proved that the HOA delayed in asserting its rights, 

Defendants failed to prove this delay was unreasonable under the circumstances and any delay 

was to their prejudice. Blair Mom.oe, Jeff Keeney, Marsha Berry, and David Rodarte testified 

they did not receive notice or any complaints of the restriction violations until they received the 

demand letter in June 2007. They had constructive notice of the restrictions in their deeds~ At 

trial, Blair Monroe, owner of Unit A testified that the lease to Pita Pit Restaurant expired in 

November 2010 and. he would suffer economic loss if a permanent injunction was granted. Jeff 

Keeney testified that he derives' his income from the operation of Blue CactUs Cafe at Units G 

and H and 'would befmancially affected by the issuance of a permanent injunction. David 

Rodarte 'testified it :would be urijust for the BOA to· enforce the restrictions years afte;r the 

restaurants began operating inviolation of the Master Deed. No testimony was presented that 

the restaurant owners or landlords made any significant improvements to the property. 

Defendants were put on constructive notice of the restrictions contained in the Master D.eed. 

Defendfults presented no other evidence that theywQuld be prejudiced by the issuance of the 

pennanent injunction other than that they would be fmancially affected. Defendants w~t to rely 

on their ignorance of the contents of the Master Deed as evidence they were misled. One cannot 

1 1 
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avoid the contents of the document by failing to read it. Regions Ballk v. Scbmauch, 354 S.C. 

648, 582 S.E.2d 432 (Ct. App. 1993) (a party who signs a contract or other written document 

cannot avoid the effect of the document by claiming he did not read it)., Thus, Defendants knew, 

they operated in violation of the restrictions and were not lulled into a false sense of security. 

They were on notice to inquire about the restrictions. These circumstances are not sufficient to 

fmd that Plaintiff s delay in seeking relief was unreasonable under the circumstances and to the 

prejudice of Defendants. The Plaintiff is not barred by laches from 'Seeking injunctive relief. 
• ....' : - •• :: -' <, •• ,'.. ". • '. ", 

23. Defendants oontend Plaintiff waived its right to eDforcethe restrictions. WaiVer'IS the 

"voluntary and intentional relinquishment or abandonment of a mown right." Strickland v. 

StrickJand, 375 S.C. 76,650 S.E.2d 465 (2007). 
. . , 

24. Generally, the party claiIping waiver must show that the party against whom waiver is 

asserted possessed; at th~ time" actual, or 'constructive knowledge of his rights .,at, of all tlle ' 

material facts upon which his rights depended. Heritage Federal Sav. & Loan v. Eagle Lake and 

Golf Condominiums, 318 S.C. 535,458 S.E.2d 561 (Ct. App. 1995). Waiver may be express or 

implied by a party's conduct or actions inconsistent with the continued ass~rtion of a ri'ght. 

Parker v. Parker, 313 S.C. 482, 443 S.E.2d 388 (1994); Provident Life and Ace. Ins. Co. v. 

Driver, 317 S.C. 471, 451 S,E.2d 924 (Ct. App. 1994). 

25. Defendants failed to prov~ that HOA expressly waived 'its right to enforce the restrictions. 

Defendants rely on HOA's inaction to establish that BOA impliedly waived its right to enforce 

the restrictions. The "no waiver" clause in Article XIX, Section 4 of the Master Deed provides 

that the Association's failure to enforce any right, covenant or, condition shall not constitute a 

waiver of the Association's right to enforce such in the futUre~ The "no waiver" clause in the 
. ' 

Master Deed clearly and expressly reserVes the right of the HOA or any unit owner to enforce a ' 

right, provision, covenant or condition. This clause is enforceable and Plaintiff is not barred 

from seeking injunctive relief on the basis of waiver. 

26. In its Answer, Defendant Easy Coin ~aundry asserts statute of limitations as· a defense to 

the relief sought by Plaintiff. Statute of limitations, does not apply to actions in equIty. Dixon v. 

Dixon, 362 S.C. 388, 608 S.E.2d 849(2005) (citing Anderson v. Purvis, 220 S.C. 259,67 S.E.2d 

80 (1951) 010lding that the Court's power to do equity 1!anscends the limitations'ofthe statute of 

limitations)). Because HOA's action to emorce the restrictions by injunctive relief is an action in 

equity, the statute of limitations is'inapplicable. ' 

12 
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27. Plaintiff and Defendants seek to recover attorney's fees and costs incurred. In their 

Answers and Counterclaims, each Defendant asserts a counterclaim for attorney's fees against 

Plaintiff. 

28.. Generally, a party cannot recover attorney's fees unless authorized by contract or statute. 

Historic Charleston Holdings, LLC v. Mallon, 381 S.C. 417, 673 S.E.2d 448 (2009). 

29. Plaintiff contends Defendants' operation of their businesses in violation of the restrictions 

.constibltes a dewuIt entitling them to attorney's fees and costs under Article XIX, Section 3. 
. . . . 

Article XIX provides that ovmets of each unit are governed by the provisions of the Master Deed 
. .. . (. . 

. and a default by the owner entitles HOA to the relief outlined in Articie XIX. Article m,· 
." . . 

Section 3 of the Master Deed provides that "[iJn any proceeding arising because of an alleged 

default by. the owner of any unit, the Association, if successful, shall be entitled to recover the 

.':'costs. of.the proceedings, and such reasonable att0mey'sfees-as IDa,y be determined by the Court, 

but in no event shall the owner of any unit be entitled to attorney's fees." Defendants urge the 

Court to construe Article XIX, Section 3 as a "loser pays" provision and grant the Defendants· 

attorney's fees and costs in the event the Defendant prevails. In addition, Detendants'Eva Berry, 

W.G.R.Q., LLC, and Jeff Keeney contend Article XIX, Section 3 is a clause of adhesion that 

shol+ld not be enforced .. 

30. The Master Deed does not specifically define what actions constitute default. "Default" . 

·has been defmed as .the omission or failure to perform a legal or contractual dl!-ty. Black's Law 

Dictionary (9th ed. 2009). Here, Defendants owed a legal/contractual duty to refrain from 

operating a business in viol.ation of restrictive covenants. Defendants' actions constitute default 

for purposes of Article XIX. 

31. An adhesion contract is a standard form contract offered on a "take-it-or-Ieave-it" basis 

with terms that are not negotiable. Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 644 

. S.E.2d 663 (2007) (c.iting Munoz v. Green Tree·Fin. Corp:, 343 S.c. 531, 541, 542 S.E.2d 360, 

365 (2001)). Article XIX, Section 3 is part of the Master Deed establishing Place on the Greene 

as a Horizontal Property Regime under South Carolina law. The clause is not the type of 

provision recognized as unenforceable. Simpson v. MSA of Myrtle Beach, supra, at 669-70, 644 

S.E.2d at 25-28· (holding that arbitration clause contained 1...'1 an automobile trade-i.."'1 and sales 

coritract formed with automobile dealership was part of an adhesion contract). 
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32. Plaintiff submitted an Affidavit of Attorney's Fees showing incurred costs in the amount 

of $1,269.42. Rule 54(d) generally permits a prevailing party to recover cost including all filing 

and recording fees, all sheriffs' fees incurred for service, and all service of process fees and 

costs .. Plaintiff is entitled to recover costs in the amount of $1 ,269.42. 

33. Plaintiff submitted an Affidavit of Attorney's Fees and invoices showing incurred fees in 

the amount of $7,260. South Carolina case law delineates several factors relevant to determining 

the reasonableness of an award of attorney's fees. Such factors include the following: (1) the . 
. . 

nature, extent, and difficultY of the legal 'servic~s rendered; (2) the time arid labor necessarily 
, . . . . " 

devoted to the case; (3)' the professional standing ·of counsel; (4) the contingency of· 

compensation; (5) the beneficial results accomplished; and (6) the fee customarily charged in the 

locality for similar legal services. Blumberg v. Nea1co., Inc., 310 S.C. 492, 494, 427 S.E.2d 659, 

660 (1993) (citing Collins v. Collins, 239 S.C. 170, 122 S.E.2d.J (1961); Clardy v. Bodolos-ky, 
.1 • ." •. " 

,-'; ..... --.... 

383 S.C. 418, 428, 679 S.E.2d 527, 532 (Ct. App. 2009) (citing Jackson v. Speed, 326 S.C. 289, 

307,486 S.E.2d 750, 759'(1997)). According to his Affidavit, :Mr. Spillane spent approximately 

48.4 hours preparing for trial, participating in trial, and drafting post-trial. submissions in this 

matter. l\.1r. Spillane has practiced law for more than 23 years and charged the Plaintiff a rate. of 

$150 per hour. In light of these factors, attorney's fees and costs in the amount of $8,529.42 are 

reasonable. 

34. Plaintiffis entitled to recover $1,269.42 in costs and $7,260 in attorney's fees collectively 

against all Defendants. 
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ORDER. 

Based upon the foregoing, iUs hereby ORDERED that Plaintiff's claim for injunctive 

relief to enforce the restrictive covenants is GRANTED; and 

IT IS FURTHER ORDERED that Plaintiff is entitled to recover costs in the amount of 

$1,269.42 and attorney's fees in the amount of $7,260. Defendants are jointly and severally 

liable for the attorney's fees and costs. 

AND IT Is-&o...oR.pERED. 

July J, 2011 
Columbia, South Carolina 

15 

. ALISON RENEE LER .. 
Presiding Judge 
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STATE OF SOUTH CAROLINA 
COUNTY OF RICHLAND 

IN THE COURT OF COMMON PLEAS 
FIFTH JUDICIAL CIRCUIT 

Place on the Greene Homeowners 
Association, Inc., 

Case No.: 2007-CP-40-

Plaintiff 

vs. 
COMPLAINT 
(Non-Jury) 

W.G.R.Q., LLC, 

Defendant. 
--.'! --..; 

,~")cJ::.; w 
.(; :!:!'~ ri 
(""):::::J r 
. >~ .r::­
~~Q .1"---

The Plaintiff, complaining of the Defendant herein, would respectfully show th~q{m·~ 
. (j") ,_/) ~ 

. r...-) 

1. The Plaintiff, P"race on the Greene Homeowners Association, Inc. (her{rna~ 
--···i N 

"Association"), is a South Carolina non-profit corporation and is duly authorized 

to manage the affa~rs and enforce the restrictive covenants and By-Laws of Place 

on the Greene Horizontal Property Regime (hereinafter "Regime"). The 

Plaintiff's place of business is Richland County, South Carolina. 

2. Place on the Greene is a South Carolina Horizontal Property Regime established 

under the South Carolina Horizontal·Property Act (Sections 27-31-10 through 

27-31-300 Code of Laws of South Carolina, as amended). 

3. The Regime was established by the filing and recording of the Regime's Master 

Deed and By-Laws on September 14, 1984, in the· Office of the Register of 

Deeds for Richland County in Book D-711, at Page 1. A first amendment to the 

Master Deed dated September 20, 1984, was recorded on September 20, 1984, in 

Deed Book D-711 at Page 673. 

4. The Master Deed subjected the Regime's residential and commercial units to 

covenants, conditions, restrictions, uses, limitations, easements and 
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obligations-. all in furtherance of a plan for the improvement of the Regime 

property. These covenants and restrictions run with the land and bind any person 

having at any tim~ any interest or estate in any Unit. 

5. The Plaintiff Association is·charged with the responsibility to enforce any right, 

provision, covenant, restriction or condition of the Master Deed and By-Laws. 

6. The Defendant is the record owner of commercial condominium units in the 

Regime. The units are more specifically described as: 

Units F, G; and H in the PLACE ON THE GREENE 
HORlZONTAL PROPERTY REGIME located in the City of 
Colurribia, CountY of Richland, State of South Carolina, a horizontal 
property regime established pursuant -to the South Carolina Horizontal 
Property Ad (Section 27-31-10, et seq. S.c. Code Ann. (1976), as 
amended) by Master Deed dated September 12, 1984 and· recorded in 
the Office of the RMC for Richland County in Deed -Book D-711 at 
Page 1, et seq. \Vhich units are shown on the Building Plans prepared 
for Place on the Greene by Comprehensive Architects and attached to 
the Master Deed and incorporated herein by reference and made a part 
hereof. A first amendment to said Master Deed was dated September 
20, 1984 and recorded September 20, ·1984 in Deed Book D-711 at 
Page 673 ' 

TMS Numbers: Unit F- 11385-01-03 
Unit G- 11385-01-02 
Unit H- 11385-01-01 

These units shall hereinafter be referred to as the "Property." 

7. Upon infoffi1ation and belief, the Defendant is South Carolina Limited Liability 

Company, with its principal. place of business in Richland County, South 

Carolina. 

8. The Property, the enforcement of restrictions against which is the subject of 

this action, is located in Richland County, South Carolina. 
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FOR A FIRST CAUSE OF ACTION 
(P ermanen t Inj unctio n) 

9. The Plaintiff repeats the allegations of paragraphs one (1) through eight (8) as 

if fully stated verbatim herein. 

10. Article X, Section 3 of the Master Deed restricts the use of the commercial 

condominium units in the Reg4ne. Each unit is restricted to. general office 

space and limited service establishments. The owners and his agents, 

servants, invitees, and tenants are bound by those restrictions .. The units' uses 

are further restricted by the Rules and Regulations of the Board of Directors 

of the Plaintiff corporation. The Rules and Regulations, among other things, 

however, shall provide that no 'restaUrant or establishment engaged in the 

preparation or delivery of food, . no pool hall, game room, bar, lounge, or 

retail shop that relies on a volume of walk-in patrons shall be permitted .. 

11. In contravention of the Master Deed, the Defendant has allowed the operation 

of restaurants and lor bars, doing business by the names of "Subway, 

Subpub" and "Blue Cactlj.s Cafe", on the Property. The restaurantlbar and/or 

cafe business activity on the Property is in direct violation of the covenants of 

the Master Deed and constitutes an event of default thereunder by the 

Defendant. 

12. Upon information and belief, the Defendant, as Landlord, has profited from 

the existence and continuation of the restricted/prohibited activity on the 

Property. 

13. The Plaintiff has informed the Defendant of these restriction violations on the 

Property and has made demand on the Defendant that the prohibited activity 
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cease and desist. But, the Defendant has not stopped the prohibited activity 

and, therefore, the Plaintiff must bring this legal action to enforce the 

covenants and stop the violation. 

14. The Plaintiff is informed and believes it is entitled to an Order of a 

pennanent injunction against the Defendant enjoining the continuance of the 

restricted and prohibited activity by the Defendant and/or its agents or 

tenants. 

15. Article XIX, Sections 1 and 3 of the Master Deed further states that failure to 

comply with its terms ·or other rules and regulations or By-Laws of the 

Plaintiff Association, shall be grounds for relief which may include an action 

for injunctive relief which relief may be sought by the Plaintiff association. 

In any proceeding arising because of an alleged default by the owner of any 

unit, the Association,.if successful, shall be entitled to recover the,costs of the 

proceedings, and such reasonable attorney's fees as may be determined by the 

Court. 

16. The Plaintiff believes it is entitled to an Order of the Court awarding Plaintiff 

judgment against the Defendant for its costs and reasonable attorney's fees in 

, pursuit of this action against the Defen<;iant. 

WHEREFORE THE PLAINTIFF PRAYS that the Court: 

1. Issue a Pennanent Injunction against the Defendant prohibiting the current 

restaurantlbar/cafe business activity and similar comparable activity 

(prohibited by the Covenants of the Master Deed) from being conducted on 

or about the Property. 

1 9 



2. Award the Plaintiff Judgment against the Defendant for the Plaintiff's costs 

of this action plus re?sonable attorney's fees. 

3. Grant such other relief as is just, equitable and proper. 

Columbia, South Carolina 
October 15,2007 

·V~7i1-~~ 
William M. Spillane . 

S.c. Bar No. 5284 

Attorney for Plaintiff, 
Place on the Greene Homeowners 
Association, Inc. 

1903 Gadsden Street, Suite 202 
P.O. Box 2109 
Columbia, SC 29202 
252-9221 phone 
252-4428 fax 
Email: wmsattvfa\bellsouth.net 
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STATE OF SOUTH C6,.R.OU:;'M 
COUNTY OF RICHLAND 

Place on the Greene Homeowners 
Association, Inc., 

Plaintiff 

vs. 

Easy Coin L~uQdry, Inc. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Defendant. ) 
--------------~~==--

INTHE COURT OF COlv1MON PLEAS 
FIFTH JUDICIAL CIRCUIT 

Case No.: 2007-CP-40-

COMPLAINT 
(Non-Jury) 

,...-.~ 
.~ -::::-; 
.c):::....~ 
(",):::.-; 
. j.~ I 

.:.-

. The Plaintiff, complaining of the Defendant herein, would respectfully show [he CD.)irt:~ 

1. The Plaintiff, Place on the Greene Homeovvners f\ssociation, Inc. (hereinafter . 

"Association"), is a South Carolina non-profit corporation and is duly authorized 

to manage the affairs and enforce tbe restrictive covenants and By-Laws of Place 

on the Greene Horizontal Property Regime (hereinafter "Regime"). The 

Plaintiffs place of business is Richland County, Soutb Carolina. 

2. Place on the Greene is a South Carolina Horizontal Property Regime established 

under the South Carolina Horizontal Property Act (Sections 27-31-10 through 

27-31-300 Code of Laws of South Carolina. as amended). 

3. The Regime was established by the fIJing and recording of the Regime's Master 

Deed and By-Laws' on September 14, 1984, in the Office of the Register of 

Deeds for Richland County in Book D-711, at Page 1. A first amendment to the 

M.aster Deed dated September 20, 1984, was recorded on September 20; 1984, in 

Deed Book D-711 at Page 673. 

4. The Master Deed subjected the Regime's residential and commercial units to 

covenants, conclitions, restrictions, uses, limitations, easements aDd 
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obligations-all in furtherance of a plan for the improvement of the Regime 

property. These covenants and restrictions run with the land and bind any person 

having at any time any interest or estate in any Unit. 

5. The Plaintiff Association is charged with the responsibility to enforce any right, 

provision, c.ovenant, restriction or condition of the Master Deed and By-Laws. 

6. The Defendant is the record owner of a commercial condominium unit in the 

Regime. The unit is more specifically described as: 

Unit A in the PLACE ON TIfE GREENE HORIZONTAL 
PROPERTY REGTh1E located in the City of Columbia, COUilty of 
Richland, State of South Carolina, a horizontal property regime 
established pursuant to the South Carolina Horizontal Property Act 
(Section 27-31-10, et seq. S.C. Code A . .nn. (1976). as amended) by 
Master Deed dated September J 2, 1984 and recorded in the Office of 
the RMC for Richland County in Deed Book D-7J 1 at Page I, et seq. 
Which units are shown on the Building Plans prepared for Place on the 
Greene by Comprehensive Architects and attached to the Master Deed 
and incorporated herein by reference and made a part hereof. A flrst 
amendment to said Master Deed was dated September 20, 1984 and 
recorded September 20, 1984 in Deed Book D-711 at Page 673 

TMS Number: 11385-01-08 

This unit shall hereinafter:be referred to as the "Property." 

7. Upon information and belief, the Defendant is Soutb Carohna Corporation with 

. its principal place of business located in Rjchland County, South Carolina. 

8. The Property, the enforcement of restrictions against which is the subject of 

this action, is located in Richland County, South Carolina. 
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") 

FOR A FIRST CAUSE OF ACTION 
(Permanent Injunction) 

9. The Plaintiff repeats the aJJegations of paragraphs one (1) through eight (8) as 

if fully stated verbatim herein. 

10. Article X, Section 3 of the Master Deed restricts the use of the commercial 

condominium units in the Regime. Each unit is restricted to general office 

space and limited service establishments. The o'l'mers and his 'agents, 

servants, invitees, and tenants are bound by those restrictions. The units' uses 

are further restricted by the Rules and Regulations of the Board of Directors 

of the Plaintiff corporation. The Rules and Regulations, among other things, 

however, shall provide that no restaurant or establishment engaged in the 

preparation or delivery of food, no pool hall, game room. bar, lounge, or 

retail shop that relies on a,volume of walk-in patrons shall be permitted. 

11. In contravention of the Master Deed, the Defendant has allov,,'ed the operation 

of a restaurant/sandwich shop, doing business by the name of "Pita Pit" on 

the Property. The restaurant/sandwicb shop business activity on the Property 

is in direct violation of the covenants of the Master deed and c.onstitutes all 

event of default thereunder by the Defendant. 

12. Upon infonnation and belief, tbe Defendant, as Landlord. has profited from 

the existence and continuation of the restricted/prohibited activity on the 

Property. , " 

J 3. 'The Plaintiff has info=ed the Defendant of these restriction 'violations on the 

Property and has made demand on the Defendant that the prohibited acthity 

cease and desist. But, the Defendant has not stopped the prohibited activity 
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and, therefore, the Plaintiff must bring this legal action to enforce the 

covenants and stop tbe violation. 

14. 'The Plaintiff is informed and believes it is entitled to an. Order of a 

permanent injunction against the Defendant enjoining the continuance of the 

restricted and prohibited activity by the Defendant and/or its agents or 

tenants. 

15. Article XIX. Sectjons 1 and 3 of the Master Deed further states that failure to 

comply with its terms or other rules and regulations or. By-Laws of the 

Plaintiff Association shall be grounds for relief which may include an action 

for injunctive relief wbich relief may be sought by the Plairrtiff assoCiation. 

In any proceeding arising because of an alleged default by the owner of any 

unit, the Association, jf successful, shall be entitled to recover the costs oftbe 

proceedings, and 51lch reasonable attorney's fees as may be determined by the 

Court. 

16. The Plaintiff believes itis entitled to an Order of the Court awarding Plaintiff 

. judgment against the Defendant for its costs and reasonable attorney's fees in 

pursuit of this action against the Defendant. 

WHEREFORE THE PLAINTIFF PRAYS that the Court: 

1. Issue a Permanent Injunction against the Defendant prohibiting the current 

restauranUsandv,lch shop (pita Pit) business activity or any comparable 

activity from being conducted on or about the Property. 

Award the Plaintiff Judgment against the Defendant for the Plaintiffs costs 

of this action plus reasonable attorney's fees. 
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3. 'Grant such other relief as is just, equitable and proper. 

Colum bia, South Carolina 
October 9, 2007 

25 

Attorney for Plaintiff 
Place on the Greene Homeovmers 

Association, Ioc. 
s.c. Bar No. 5284 

1903 Gadsden Street, Suite 202 
P.O. Box 2109 
Columbi.a, SC 29202 
252-9221 phone 
252-4428 fax 
Email.:wmsattv0!bellsouth.net 
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STATE OF SOUTH CAROLINA 
C01.3NTY OF RICHLAND 

Place on the Greene Homeowners 
Association, Inc., 

Plaintiff 

VS. 

Eva Nell Berry, 

) 
) 
) 

.) 

) 
) 
) 
) 
) 
) 
) 

IN THE COURTOF COMMON PLEAS 
FIFTH JUDICIAL CIRCUIT 

Case No.: 2007-CP-40-

COMPLAINT 
(Non-Jury) 

~ ~ :' ... ' 

; 
:-',,"\ 
c:.-.; 

17:.1 ........ , Defendant. ) 
----------------~-=-- ...•. .- ...... 

,' .. :;':.'. ;~5' 
.:-::,_:~,~; ~.I 

.' _.'"... ! 

The Plaintiff, complaining of the Defendant herein, would respectfuIIy show the <;"O}lrt: ..:..-
. .. --:-, 

~-:.;) .. :~ ::... .. 
1. The PlaiQtiff, Place on the Greene Homeowners AssoCiation, lnc. (herehi,afie.t;-;-

-. (f? 

"Association"), is a South Carolina non-profit corporation and is duly authorize-a-

to manage the affairs and enforce the restrictive covenants and By-Laws of Place 

on the Greene HorjzontaJ Property Regime (hereinafter "Regime"). The 

Plaintiffs place of business is Richland County, South Carolina. 

2. Place on the Greene is a South Carolina Horizontal Property Regime establisbed 

under the South Carolina Honzontal Property Act (Sections 27-31-10 through 

27 -31-300 Code of Laws of South Carolina, as amended). 

3. The Regime was established by the filing and recording oftbe Regime's Master 

Deed and By-Laws on September 14, 1984, in the Office of the Register of 

Deeds for Richland County in Book D-711 , at Page 1. A fIrst amend'ment to the 

Master Deed dated September 20. 1984, was recorded on September 20, 1984, in 

. Deed Book D-711 a.t Page 673 .. 

4. The Master Deed subjected the Regime's residential and commercial units to 

covenants, conditions, restrictions, uses, limitations, easements and 
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obligations'-all in fUrtherance of a plan for the improvement of the Regime 

property. These covenants and restrictions run vlith the land and bind any person 

having at any time any interest or estate in. any Unit 

5. The Plaintiff Association is charged with the responsibility to enforce any right, 

provision, covenant, restriction or condition of the Master Deed and By-Laws. 

6. The Defendant is the record owner of commercial condomlnium units in the 

. Regime. The units are more specifically described as: 

Units C and D in the PLACE ON THE GREEKE 
HORIZONTAL PROPERTY REGIME located in the City of 
Columbia, County of Richland, State of South Carolina, a horizontal 
property regime established pursuant to the South Carolina Horizontal 
Property Act (Section 27-3 I-10, et seq.' S.C. Code Ann. (I 976), as 
amended) by Master Deed dated September 12, 1984 and recorded in 
the Office of the RMC for Richlimd County in Deed Book D-711 at 
Page 1, et seq. Which units are ShO\\<l1 on the Building Plans prepared 
for Place on the Greene by Comprehensive Architects and attached to 
the Master Deed and incorporated herein by reference and made a part 
hereof A fust amendment to said Master Deed was dated September 
20, 1984 and recorded September 20, ] 984 in D~ed Book D-71 I at 
Page 673 

TMS Numbers: Uni.ts C and D - 11385-01-05 

These units shall hereinafter be referred to as the '"Property." . 

7. Upon infonnation and belief, the Defendant is a citizen and resjdentof 

Richland County, South Carolina. 

8. The Property, the enforcement of restrictions against which is the subject of 

this actio~ is located in RicWand County, South Carolina 
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FOR A FIRST CAUSE OF ACTION 
(Permanent Injunction) 

1-'" 

9. The Plaintiff repeats the allegations ofparagraphs one (1) through .eight (8) as 

if fully stated verbatim herein. 

10. Article X, Section 3 of the Master Deed restricts the use of the commercial 

condominium units in the Regime. Each unjt is restricted to general office· 

space and limited service establishments. TJ:le owners and his' agents, 

. servants, inv:itees, and tenants are b~und by those restrictions. The units' uses 

are further restricied by the Rules and Regulations of the Board of Directors 

of the Plaintiff corporation. The Rules and Regulations, among other things, 

however, shall provide that no restaurantor esUiblishment engaged in the 

preparation or delivery of food, DO pool hall, game'room, bar, lounge, or 

retail shop tbatrelies on a volwne of walk-in patrons shall be pennjtted. 

. .' 

1 I .. In contravention of the Master Deed, the Defendant has allowed the operation 

of a,restaurantibar audJO! pool hall, doing business by the name of "Tavern 

on the Greene" on the Property. The restaurantlbar and/or pool hall business 

activity on the Property is in direct violation of the covenants of the Master 

. deed and constitutes an event of default thereunder by the Defendant. 

12. Upon information and belief, the Defendant, as Landlord, has profited from 

the existence and continuation of the restricted/prohibited activity on the 

Propeny. 

13. The Plaintiff has infomi.ed the Defendant of these restriction violations on ~he 

Property and has made demand on the Defendant that the prohibited activity 

cease and desist. But, the Defendant has not stopped the prohibited activity 
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and, therefore l , the Plaintiff must. bring this legal action to enforce the 

covenants and stop the viohti6n. 

14. The Plaintiff isinfonned and believes it is entitled to an Order of a 

pennanent injunction against the Defendant. enjoining the continuance of the 

restricted and prohibited activity by the Defendant andlor its agents ,or 

tenants. 

] 5. Article XIX, Sections I and 3 oftbe Master Deed further states that failure to 

compJy with its terms or other ruJes and regulations or By-Laws of the 

Plaintiff Association shall be grounds for relief which may include an action 

for injuncti ve relief which relief may be sought by the Plajntiff association. 

In any proceeding arising because of an alleged default by the O\VDer of any 

unit, the Association., if successful, shall be entitled 'to recover the costs of the' 

proceedings, and such reasonable attorney's fees as may be determined by the 

Court. 

16. The PJaintiff believes it 1s entjt1ed to an Order of the Court awarding Plaintiff 

judgment against the Defendant for its costs and reasonable attorney's fees in 

pursuit of this action against the Defendant. 

WHEREFORE THE PLAINTIFF PRAYS that the Court: 

1. Issue a Permanent rnjunctionagainst the Defendant prohibiting the current 

restauranUbar andlor pool hall (Tavern on the Greene) activity or any 

comparable activity in violation of the Covenants of the Master Deed from 

being conducted on or about the Property. 

29 



2. Award the Plaintiff Judgment against the Defendant for the PJaintiirs costs 

ofihis action plus reasonable attorney's fees. 

3. Grant such other relief as is just, eq uitable and proper . 

Columbia, South Carolina 
October 10, 2007 

. S.c. Bar No. 5284 

Attorney for Plaintiff, 
Place on the Greene HomeoVvners 

Association, Inc. 

] 903 Gadsden Street, Suite 202 
P.O. Box 2109 
Columbia, SC 29202 
252-9221 phone 
252-4428 fax 
Email: -w:msat1v~a~bellsouth.nc[ 
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STATE OF SOUTH CAROLINA 
COUNTY OF RICHLAND 

) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
FIFTH JUDICIAL CIRCUIT 

Place on the Greene Homeowners 
Association, Inc., 

Plaintiff 

vs. 

Jeffrey O. Kenney, 
) 
) 
) 

Case No.: 2007-CP-40-

COMPL.AINT 
(Non-Jury) 

tt' "'-:1 
J;.:.. 2: 
-:'T'") ~ 

.0i:-::' ~ Defendant. ) --------------------- C) )... rt-) 

c') ;:0 C""') 
.).-,.. , 
0' .r=-

The Plaintiff, complaining of the Defendant herein, would respectfully show the-:C6'U11'u . ~~ ~ 
/ . . . l:. 

1. The Plaintiff, Place on the Greene Homeowners Association, Inc. (hereinafter 
. --', C./'f . _. ~ 

;'Association"), is a South Carolina non-profit corporation and is duiy authoriz.ed. 
. , . 

to manage the affairs and enforce the restrictive covenants Emd By-Laws of Place . 

on the Greene Horizontal Property Regime (hereinafter "Regime"). The· 

Plaintiff s place ofbu'siness is Ri'chland County, South Carolina. 

2. Place on the Greene.is a South Carolina Horizontal Property Regime established 

under the South Carollna Horizontal Property Act (Sections 27-31-10 through 

27-31-300 Code ofL&ws of South Carolina, as amended). 

3. The Regime was established by the filing and recording oftbe Regime's Master 

Deed and By-Laws on September 14, 1984, in the Office of the Register of 

Deeds for Richland County in Book D-711, at Page 1. A first amendment to the 

Master Deed dated September 20, 1984, was recorded On September 20, 1984, in 

Deed Book D-711 at Page 673. 

4. The Master Deed subjected the Regime's residential and commercial units to 

covenants, conditions, restrictions, uses, limitations. easements and 
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obligations-all in furtherance of a plan for the improvement of the Regime 

property, These covenants and restrictions run with the Jand and bind anY'person 

having at any time ~y interest or estate in any Unit. 

5 .. The Plaintiff Association is charged with the responsibility to enforce any right, 

provision. covenant, restriction or condition of the Master Deed and By-Laws, 

6. 1he Defendant is the record owner of a commercial condominium unit in the . . '. 

Regime. The unit is mote specific~Jy described as: 

Unit.8 in the PLACE ON THE GREENE HORIZONTAL 
PROPERTY REGIME located in the City of Columbia, County· of 
Richland, State of South Carolina, a horizontal property regime 
established pursuant to the SoUth. Carolina Horizontal Property Act 
(Section 27-31-10, et seq. S.C. Code Ann, (1976). as amended) by 
Master Deed dated September 12, 1984 and recorded in the Office of 
the· RMC for Ric-hland County in Deed Book D-711 at Page l,et seq .. 
'Which units are shown on the Building Plans prepared for Place on the 
Greene by Comprehensive Architects and attached to the Master Deed 
and incorporated herein by reference and made apart hereof. A first 
amendment to said Master Deed was dated September 20, 1984 and 
recorded September 20, 1984 in Deed Book D-71 1 at Page 673 

TMS Number: 1 i385-01-07 

This unit shall hereinafter be referred to 'as the "Property," 

7. Upon infonnation and belief, the Defendant is a citizen and resident of 

Richland County, South Carolina. 

8. The Property. the enforcement of restrictions against which is the subject of 

this action, is located in Richland County, South Carolina, 

FOR A FIRST CAUSE OF ACTION 
(Permanent Injunction) . 

9. The Plaintiff repeats the allegations of paragraphs one (l) through eight (8) as 

if fully stated verbatim herein. 

32 



•• 11;;:1'1.0' .1'" loll 101"1'''''11'"'111 rIUIII-,+\J~;.J"I\JUUV T-458 P,007/0oB F-39o 

10. Article X, Section 3 of the Master Deed restricts the use of the commercial 

condominium units in the Regime. Each unit is restricted to general office 

space and llmited service establishments. The ovmers and his agents, 

servants, invitees, and tenants are bound by those restrictions. The units' uses 

are further restricted by the Rules and ReguJations of the Board of Directors 

of the Plaintiff corporation. The Rules and Regulations, among other things, 

however, shall provi.de that no restaurant or establishment engaged in the 

preparation or delivery of food, no pool halJ, game room, bar, lounge, or 

retail shop that relies on a volume of walk-in patrons shall be permitted. 

II. Tn contravention of the Master Deed, the Defendant has allowed the operation 

of a restauranUbar.andior pool hall, doing business by the name of "Tavern 

on the Greene" on the Property. The restaurantlbar and/or pool hall business 

activity being conducted on the Property is in· direct violation of the 

covenants of the Master deed' and constitutes un event of default thereunder 

by the Defendant. -

] 2. Upon infonnation and belief, the Defendant, as Landlord, has profited [Tom 

the existenc,e and continuation of the restricted/prohibited activity on the 

Property. 

13. TIle Plaintiff has informed the Defendant of these restriction violations on the 

Property and has made demand on the Defendant that the prohibited activity 

cease and desist .. But, the Defendant has not stopped the prohibited activity 

and, therefore. the Plaintiff must bring this legal action to enforce the 

covenants and stop the violation. 
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14. The Plaintiff is infonned and believes it is entitled to an Order of a 

. permanent injW1ction against the Defendant enjoining the continuance of the 

restricted and prohibited activity by the Defendant and/or its agents or 

tenants. 

15, Article XIX, Sections 1 and 3 of the Master Deed further states ·tbat failure to 

comply with its terms or other rules' and regulations or ~y-Laws of the 

Plaintiff Association shall be grounds for relief which may include an action 

for injunctive relief which relief may be sought by the Plaintiff association. 

In any proceeding arising because of an alleged default by [he owner of any 

unit. the Association, if successful, shaH be entitled to recover the costs of the 

proceedings. and such reasonable attorney-'-s·fees as may be determined by the 

Court. 

16. The Plaintiff believes it is entitled to an Order of the CoUrt awarding Plaintiff 

judgment against the Defendant for its costs arid reasonable attorney's fees in 

pursuitofthis action against the Defendant. 

WHEREFORE THE PLAINTIFF PRAYS thaI the Court; 

1. Issue a Permanent Injunction against the Defendant prohibiting the current·· 

restaurantJbar and/or pool hall activity, or any comparable activity in 

violation of the covenants of the Master Deed from being conducted on or 

about the Property. 

2. Award the Plaintiff Judgment against the Defendant for the Plaintjffs costs 

ofmis actionplus reasonable attorney's fees. 

3. Grant such other relief as is just, equitable and proper. 

34 



Colwnbia, South Carolina 
,Oc~obeT 9, 20.07.-- , 

T-458 P,009/00B F-390 

~711.da. 
William M. Spill~ r 'an{ 

S.C. Bar No. 5284 

Anorney for Plaintiff, 
Place on the Greene Homeowners 

Association, Inc. 

1903 Gadsden Street, Suite 202 
P,O. Box 2109 
Columbia, SC 29202 
252-9221 phone 
252-4428 fax 
Email;~t:y@bcllsouth.net 
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STATE OF SOUTII CAROLINA ) 
) 
) 
) 

IN THE COURT OFCO:M:MON PLEAS 

COUNTY OF RICHLAND 

.) Place on the Greene Homeo"WIlers, 
Association, Inc. . ) 

) 
) 
) 
) 
) 
) 
) 
) 

CIA No.: 2007-CP-40-8107 
Plaintiff, 

OJ ~ vs. 
. yo g; 

C"")?J '-

ANSVlER AND COUNTEm~. W.G.R.Q., LLC, 

~~;:~ 
f<"'Y' Defendant. 

~. 

0u-! --
(J)C r::! 
. c) ''-

. ~ ~ 

The Defendant,.W.G.R.Q., LLC, answering the Complaint of the Plaintiff, would respectfully 

show unto the Court the follm.ving: 

FOR A FIRST DEFENSE 
(Gene:ral Denial) 

. 1.' That answering the Complaint, the J?efendant would specifically deny any allegations not 

hereinafter admitted and would demand strict proof thereof. 

2. The Defendant would admit paragraphs one through eight of the complaint. 

3. The Defendant would a~t so much of paragraphs nine through sixteen of the complaint 

. insofar as the Plaintiff is has standing to bring this action, but would deny the remaining 

allegations and demand strict proof thereof and would crave reference to the defenses which the 

Defendant alleges herein. 

FOR A SECOND DEFENSE 
(Equitable Estoppel) 

4. The Defendant reiterates and re-alleges all defenses hereto. 

Page 1 of 5 

36 

cr~lI!.,.o;;. 

~.~\l,Oli) 

~ 
1~":-' t a ~ ·i· 



5. The Defendant would allege that the area where this property is located is a commercial part 

oftb.e Five Points portion of the City of Columbia, specifically on Greene Street, directly across 

from "Anqy' s Deli". The Five Points area has a rich history of commercial development dating 

back almost one hundred years. 

6. That the Defendant herein is the landlord of the restaurants kno"WTI.as "The Blue Cactus", 

"Subway" and "Sub Pub" which were approved by the City of Columbia as . restaurants for well 

over ten years. The Defendant has made substantial,.improvement to the property, including, but 

not limited to, compliance "With the City of Columbia code for fire prevention, water usage, 

restroom facilities, trash removal, satellite or cable television, and food service requirements. 

These improvements and/or permits were made and issued while the Plaintiff watched and did 

nothing to stop or prevent the construction of and use of a restaurant. 

7. That the Plaintiff allowed the Defendant to make the improvements and operate as 

restaurants to the Plaintiff's O"WTI detriment, that is to say the Plaintiff has been at fault for not 

enjoining the Defendant from the fITst time it was opened as restaurants years ago. 

8. That the Defendant has been prejudiced by the Plaintiffs lack of prosecution of the 

restrictions in that he has made the substantial improvements and has been able to make a living 

and become part of the local iconic commercial environment in the Five Points area. 

9. That the Defendant is informed and believes that the doctrine of equitable estoppel applies, 

and as such, the Plaintiff's case should be dismissed. 

FOR A TIllRD DEFENSE 
(Waiver) 

10. The Defendant reiterates and re-alleges all defenses hereto. 

Page 2 of 5 
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11. That the Plaintiff Association had aGtual or constructive knowledge of the fact that the 

Defendant was in viol~tion of the restrictive covenants especially since the Defendant's 

restaurants are at the entrance level of the condominium development. The Plaintiff knew and 

has known about these commercial establishments for over a decade. 

12. That by definition the Plaintiff Association had knowledge of its rights to enjoin the 

Defendant from the first time a meal was served over a decade ago; the Association did nothing 

for the past ten years. 

13. That having done nothing for well over ten years and knowing of its rights to do something 

long ago, the Plaintiff Association has waived its rights and the Defendant is entitled to the 

defense of waiver and is infonned and believes that the Plaintiff's case should be dismissed. 

FOR A FOURTH DEFENSE 
(Laches) 

14. The Defendant reiterates and re-alleges all defenses hereto. 

15. The Defendant is infonned and believes that the Plaintiff did not reasonably seek to avail 

itself of the means it had at hand for the enforcement of the restriction that it now seeks to 

enforce. 

16. That the Plaintiff, as alleged herein, sat idly by while it had the tools to stop the commercial 

development and did nothing for over ten years. 

17. That the Defend31,1t had built a business and invested substantial assets and work to make the 

restaurants successful and has therefore been prejudiced and disadvantaged by this action for 

injunction. 

Page 3 of 5 
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18. The Defendant is informed and believes that the doctrine of laches applies as a defense and 

the Plaintiff's case should be dismissed. 

FOR A FIFTH DEFENSE Al\i1) BY WAY OF COUNTERCLAIM 
(Attorney's fees) 

19. That the Defendant is.infortned and believes that the Association restriction and covenants 

in Article :x:r:x, Section 3 provides for attorney's fees in a "loser pays" fashion, but does not 

allow the winner, in the event a "unit'ovmer" prevails, to collect their attorneys' fees. As such 

the section is unfair and prejudicial to a unit owner who has a justiciable cause and defense. ' 

Further, the clause is one of adhesion and without and choice of negotiation and is void of 

consideration and should therefore, at a minimum, be a true "loser pays" paragraph. 

20. That the Defendant is further'informed and believes that the association has used funds from 

the association dues, part of which are paid by the Defendant, to essentially sue "on of its ovm" 

without any recourse by the Defendant to stop paying his association dues. This runs afoul of 

fairness in that the Defendant has no avenue to collect his attorney's fees in the event he is 

successful. 

21. The Defendant is informed and believes that this Court should treat Article XIX Section 3 

as a loser pays provision, and in the event the Defendant prevails, the Defendant herein requests 

attorney's fees and costs be granted to the Defendant from the Plaintiff Association. 

'WHEREFORE, Defendant prays that this Court inquire into the matters herein, dismiss the 

Complaint of the Plaintiff, grant judgment to the Defendant and, after inquiry, grant the 

Defendant his attorney's fees to be paid by the Plaintiff, and for such other and further relief as 

Page 4 of 5 , 
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the Court deems just and proper. 
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STATE OF SOUTH CAROLINA) 
) 

COUNTY OF RICHLAND ) 

Place on the Greene Homeowners 
Association, Inc., 

Plaintiff(s), 

vs. 

Easy Coin Laundry, Inc., ' 

Defendant(s). 

COURT OF COMMON PLEAS 
FIFTH JUDICIAL CIRCUIT 

DOCKET NUMBER: 2007-CP-40-8J08 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

() :::.J 
Answer and Counter~!/t!J1t ~ 

2: 

~S·' 

'" = = = 

C) 
• C':' 
!=-:? r', 

C', 
--< 

I 
1..0 

r",' 

r=r~:' 
~;.~ 
~",,~.,:.,..-.'" 

Defendant, by and through its undersigned counsel, answers the Complaint oIPlaiMrff as 

follows: 

1. F or each and every allegation not hereinafter admitted, denied, explained or otherwise 

qualified, sanle is denied and strict proof demanded thereof. 

For a First Defense. 

2. Defendant reiterates paragraph 1 above as if repeated herein verbatill1. 

3. With regard to the allegations contained in paragraphs 1,2,3,5,6, 7, 8, 10, and 13, 

same are admitted. 

4. With regard to allegations contained in paragraph 4, Defendant admits so much of 

said allegations as refers to the initial imposition of restrictions, covenants, conditions and' 

limitations, etc. in the Master Deed, however, Defendant specifically denies that these would "bind 

any person at any time having an interest in any unit" since enforcement of these restrictions are 

subject to' being waived, estopped from enforcement or denied enforcement by the doctrine laches. 

5. With regard to the allegations contained in paragraph 11, Defendant admits so much 

C.\.I;lIlIic\E;l~Y Coin l.;lundn. Im::\07B2oX, Eas.\ Coill L:nlllwy. 11l~\ul..j)').nX. 12.17:fJ7. Answer,doc 
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of said allegation as can be construed to allege that "Pita Pit" is its tenant, however, has beel} for 

some seven (7) years, during which time no objection has been raised by Plaintiff to within 

Defendant over said usage. " 

6. With regard to the allegations contained in paragraph 12, Defendant does not admit 

any profit from the current use of the property nor does he admit that the current use of the propeliy 

is restricted or prohibited since Plaintiff has never sought to enforce the restriction. There are other 

such businesses in the regime and as previously stated, this business has been in operation for some 

seven years. 

7. The allegations contained in paragraphs 14 and 16 are denied. 

8. The allegations contained in paragraph 15 with regard to what is stateci ii1 the Article 

referred to in the Master Deed would be admitted, however, Defendant does not believe Plaintiff 

would be entitled to recover costs, attorney fees, or any other damages due to their own inactions. 

For a Second Defense, Laches 

9. Defendant reiterates paragraphs 1 thru 8 above as if repeated herein verbatim. 

10. That Defendant purchased his unit in 1990. 

11. That Defendant operated a self-service coin laundry in said unit for at least three years 

pr~or to purchase, and for approximately nine (9) years thereafter. 

12. That Plaintiff never objected to nor informed Defendant his use of his unit as a self 

serve coin laundry was prohibited. 

13. That Defendant leased the unit to his current tenant in November 2000 and that 

sandwich shop has been in the unit since that time. 

14. That Plaintiff has had actual notice of the business(es) operated in the Defendant's 

"\ c.\J.llujc\E:l~~ COUI LallJ1[II~·. Im;\{)7B2oX Eas~ Coilll.:umdl'). IlIcIOI·II'J-m: 11·17·01, Ans\1 cr doc 
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uriit and has taken no action to attempt any enforcement of the restrictions. 

, 15. That Plaintiff should be barred by the doctrine of laches from any enforcement at this 

time. 

For a Third Defense, Equitable Estoppel 

16. Defendant reiterates paragraphs 1 thru 15 above as if repeated herein verbatim. 

17. That Defendant has a right to rely upon the Plaintiff as the entity charged with the 

duty of enforcement of restrictions if placed upon use of said property, to act in a timely manner in 

such instances. 

18. As stated above, no notice of alleged violation or prohibited activity was ever issued 

toDefendant or its tenapts except iImnediately prior to this filing .... 

19. That by failing to attempt enforcement ofthe alleged restrictions within a reasonable 

time, Plaintiff should be estopped from seeking enforcement at tllls time and dellled the relief sought. 

For a Fourth Defense, Waiver 

20. Defendant reiterates paragraphs 1 thm 19 above as if repeated herein verbatim. 

21. That also Plaintiff s failure to object to Defendant's use, or that of Defendant' s tenant 

over these many years, constitutes a waiver of Plaintiffs rights in attempted enforcement of the 

restrictions originally imposed upon the premises as against an~ current, longstanding owner, such as 

Defendant, or its tenant. 

For a Fifth Defense 

22. Defendant reiterates paragraphs 1 thru 21 above as if repeated herein verbatim. 

23. Defendant pleads the statute of limitations as a bar to the relief sought by Plaintiff. 

C.1J:Ullic\EaS"~ COlli L:ltJllul'y.IIlC'\07B2m: E:f:~ Cnin wlIlIlar;.-. lnc\lJl-f)'}-IlX. 12-17-117, AllS\\Cr.ooc 
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By Way of Counterclaim 

24. Defendantreiterates paragraphs 1 thru 23 above as if repeated herein verbatim. 

25. Defendant would counterclaim as against Plaintiff for attorney fees' and costs 

associated \vith the defense ofthis suit since Defendant's tenants have a business operation currently 

in existence in excess of seven (7) years as a restaurant/sandwich shop. Prior to that time Defendant 

itself operated a coin laundry which generated a great deal of foot traffic in and out of its business, to 

which Plaintiff never objected. 

26. During all these years no one has, until recently, notified Defendant of any objection, 

nor have they made any demand for cessation ofthe current or previous business activities within the 

Ul~it ~wned by Defendant. 

.. 27. That as such, Defendant d~ems this 'action to be frivolous and without merit and 

believes itself entitled to attorney fees and costs. 

Wherefore, having fully answered the Complaint of Plaintiff, Defendant prays this court 

inquire into the things and matters alleged between the parties and issue its Order: 

January 

A. Denying Plaintiff the relief souglit in its Complaint; and 

B. .' Granting Defendant reasonable attorney fees and costs in tIns matter. 

/!Zb-:1 2008 

'ALLEN & BEST 

" arcie M. . est, III 
Attorney for Defendant 
6116 Garners Ferry Road 
Post Office Box 9507 
Columbia, SC 29290-0507 
(803) 776-8380 Office 
(803) 776-2988 Fax. 

(,\J;l1l1ic\Eas~ C"nill!,;!Uml!).llIcluiB20X. Ea<;~ Coin L:lIU1dry..lnc\lJl-O'J-IIX. [2-17-117. ,A,IIswcr.doc 
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STATE OF SOUTH CAROLrnA . 

Place blithe Gieene-Hofueownets, 
. AssoCiation, Inc. 

.Plaihiiff, 

vs. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMlVLON PLEAS 

CIA No.: 2007-CP-40-8109 

) :. COMFLAINT ~_. 

MoruJanL . \ i (Non-J:,\,;"!!' 
EvaNell BerrY, , . " 

--'-~~"'-'--'~--"-"-'-'-~~"--'-~"""'-------'-';-"-"-~.-'-')! ·~d.~ . . ~ r-. 
j ~'):~ . .......1ir!f't .~:: 

'. .' I···· . '.- \ .¥ ~ 

.... ·.theDefenii"l'~Eya Neilileny,allsWe~gthe Compl;,mtd'fthe Plain~Otil~ 0' ,. 

respectfully ~howui1tO£e.c6ttrtthe 'following: . ~-~~,,:,~;;:.: 

! 
• .:,' ." .' ••••• . " . ; ~ I '.. • •• ' 

FORA.FIRST,lUEFENSE . 
(General Penial) 
'. '1 

i 

.' ," ... ' '.;.' ..... '. ,. ; .' . . . 

. 1: .·That 8.tisweringtheGomphrint,-theDefend3.D;t:wbtild.speciflcallY·deny any allegations not· 
. :. :.. . '. . : : :' .• '.' - .' ". .'. .'j .' . 

heremafter adfuitledab:4wot11d' defuandsttict pi~Ofthe'reOf. 

. 1.··. the beferulaIll w6uia.dtriliparagmpIls one ~otigh eight of the c:ornplairi.t 
:t" 

'. \ . : .. _. c'" .' : . . . .'.' . . . 

. ' 3. . The Defendant wotildcidIiiitsOtriUch.bfparagr-aphs tline through-sixteen of the Cbbiplaint 
.' . . '. I . 

....' '. .' .. i.i. ::.. ..... ..J .' .' 
in§6farasthe:i?laihtiff-i~:has ·statidirigtb .. bring tbisacti6n; but would'deny the remaining . 

. ~ .. . i . 

- . . ". . .:t.. . ........ '. · L .. . 
allega'tionsanddemantLStrid prb6fthereof' aiid'o/0Uldcrave reference-to the defelises\VIDCh the 

. . . ! . . . 
. '. . . ! 

.' DefendantallegesJiereil1;·'.· .. 

I' ... 

, . 
I .. 

4. Thebefendant teit~j~tesandte"alleges all difenseshereto .. 
" . ",', '; . '. . 1 . 

. Paae 10f 5 
::> : 
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'. . . . . i . - . . " . - . ~ . 

5. The Defendant wOllld.allege that the area w~etethls property is located is a cblhrriercial part 
i 

bfllie Fi'vePdiritSPbrtioi1dfthe.city'.ofColu.th~ia;specificallY on GreeheStreet, directly across 
. . I . 

'. froni:"Aiidy's Deli".ni~ Five Points area has a/rich history of commercial d~velopment dating 

back ~ost onehuhdred years. 

. 6. ThaftheDefendantheteinig thelandiord ofjilietestaurantlbar knoWn as Tavern ou·the 

· '. : '. . '.' .' . ' '., J .' . . . 
· . '. Gte~tie, wmchwas apPfbved by the City· of Goltpribia as a restaurant and. bar fof weU over ten 
· . ;:." '. . . . ,'.. .' . . ~ ; '.. . . . . ." '. .! . . . . . . 

· ., years: : TheDHeridlliitJlasmadesubstatLtial iDipk()vemetit to the property, including,. britnot 
. . ! . . 

'. ; 1itrii~ed:to;con1pliaiice-with the City of CCilllflibia code for fife prevention, wateriisage~ I'estroom 
. . . . I . 

. . fa~ilities; ttash teriibval;,satellite citable. teieVi~io~ and food. servicerequitements.:Th.ese . .. ' :" . ,'... . ." -; .!,. .... .... . 
i .• 

:imprb~eniehts arid/6!petmiis wertrriiEide:and js~tledwhile thePlaiIitiff watched. and did nothing 
! 

· . . . .' '. . '. . . I . 

. tbStdpbi :pr~vent theconstrtittionbfand ,use ofi a restaurant and bar. 
. '., I ' 

i . . ' 

7 .T4auhePlaIntiffa1l0wedtheD~:tendant to:fiakethe iliiprovementsand,operate a~~a 

resfuiJiant:81id bartoth~Plairifi:£P s oVfri, detrirb:e~t, thatis.to sayth~ Plamtiffhas beeri at fault,for .' 
.. ;. . i 

. ., ..'. .. ...... '. , . .:1 . . 
. nbtehj oining~the Deferidailt£tbmthe.fust:iimeitwas .opened asa reSfuura:iitJbaiyears ago. 

· :.- ,..... .... . ..... -' .' . ..... .' .::. ....... - .• 
. 8: ' .. That the Deferidan(lias beeriptejliclicedby:!he Plairitiff. slack bfprbseciitioii 'bfllie 

· . . .' . . . . '. . 

· '. . . . . .. .' . . j. . . . . 

·restiictidb.sirithat'she~hasmadethe substantial'#TIpt6vements aild haS been able tbmake . a-living 
· . . . . I . .., . 

. ' .... ::.. .. .. : ...: ...... ' . '. ..,;... .. . .... . . .' 

'.' afid':becc)I1i~ 'pait oftheJocal.icob.ic.to~ercia1pJiVIT6Iitnent·in the :FivePbiiits.area.· 

'. 9." .·.thattheDefendai1t:ts:itrfottiJ.ed~~believe·ttiJ:at the doctDneofeqUitable estoppel,applies, ' 
. . .' . . . '. , . ..' I 

ahd • 'as stich, thePlamufr sc.as·eshou.1d be,disi:i:ll~sed. 
· • .. i 

! ., 
. : ...... ",: .... : .. : ...... '., ...... :1 .... _: _. _. _ 
_ FORA:THIRD.cDEFENSE 

(Waiv6f): 
......... ............ . .... ':, ,'./:" '. 

10. : The JjefeIidab.ti"elt~.fatesatidre.;.ill¢gesalrqefenses hereto. 
, 
i 

.! 
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. ; . 
" , 

11. . That .the Plairitiff Asso?iationhad actual 6t constructive knowledge of the fact that the 
, 

befendantwas in violatidiiofthe restrictiveco~eiia:b.ts especihlly since the Defendant's 
, 

. . l. .. . 

restaurant isafthe·enttance kveLofthecbhdcinilD,Um development' The Plailltiffkfiew and has 
. ~. I . 

..' . •... 'j 
knoWn about this cOlliIUerCial establishment fciipvet a decade. 

!. 
! 

" 

. 12. . Tilllt by defitrition the 'Plaiiitlff Association! had knowledge of its rights to· enj oihthe , 
. . '. ~ . . . 

Defelldailtfi:'cim the fusttitheameal ot beer w~seriled over a decade ago; the Ass ci ciation did 
. .'. i . 

notb:ing;fot the pasttenyears. . . 
. ·f' 

. ! 

'13~ Thathavmgd6ne Iiothing:fdf well over tenY-ears and knbvVingoiits rights to'db something 
. . i 

. .' ....... .... ..1 '. . .. . 
· long ago, thePlairitiff Associatibn has waived it~ rightsalid the DefeIidant-is entitled t6 the 

. . . . . I'·' . 

1···· 
de:rense:ofWaiver and :lshlortned . and believes .1;1iat the Plaint:if:r sease should be dismissed. 

'~. . , 

1 

' ........... , ... ' .. J.:" ........... . 
, FOR'A FOURTH: DEFENSE 

(Lache~) 
, 
~ . 

. , 

.l.­
T 

· 14.· : The Defehdantteiterates and re'-alleges all ;defenses hereto. 
":. .' ....;,...., • J ..... '.' 

.. .'. 15:': The Defendantisinfotined and believesth~t the Plaintiff did n6isea.sonably seektoavail 

", -.' , 

',i . ". ":. ' ...... ' .. J. .: .. 
itseU-'ofthemeansitha:d at hand fot the e'rifotceiP-entofthe reStrictibhthat it now seeks to 

:i 
··.·enforce .. I 

.' ,'..... . .' . '.' . I .' . . . .' . 
16~ "Tha(ilie1?laiiitiff~iili811egedliete1n;sat id1~bywhi1e it M.d the ·tools to stopthecorili:ti.erCial 

;." . ". ...... '. i . 

· developmentandc:4d'ii0thmgJof dYer teilyeats. i •. 
.... . j' 

. "17. Thai the Defendainthad built a business ana:linvested sUbstantial assets and Work t6make the 
. • .' . 1 • • • • 

., . 
i·' 

'teStabtantibarsuccessfUI'arld his 'therefore been,'~rejucliced and disadvantaged by thisaCtioIi for 
, ". .' ,"J .. ' , 

; 

. inj~ctio:b.; .' ~ . 

" 

. i 
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, ! 

18. . The Defendant is wormed artd believes th~t the doctri.;.'1e oflachesapplies as a defense and 
I . 

the Plairit:iff'scase should bedisIfiissed. . I 

!' . , 
; , 

. ..,.~ '. '. : ... .'; ':. .:. _ .. ' _. ',' . .- J "" . _. . _ -, """ . . 
FOR A ,FIFTH DEFENSE. AND ,BY WAYOF,COUNTERCLA.IM: 

'CAi:torneyrs fees) 
. ! . 

.19. . That the Defendalitis infdrmed andbeliev~s thatthe Association restriction andcovenafits 
.. i' . 

! 

. .. . .. . .' I , . 
' ... in Artic1eXIX, Secti6ri3 provides fot attorney;~fees in a "loser pays". fashion, but does not 

. ...... '.. . ! .' . . 
aIlowtheW:itu:ier; ill the; event a ''Uriit owner'; preVails, to collect tlieirattbrneys' fees. As such 
.' I" 

! 

'. the section is .llhfak ab.a:~tejtidicihl toaUhito~et who has a justiciaHe cause and defense. 
.' .' '.' .: . 

" . ..... ..." . .. ..... . ;'. 
. Further; . the. clause .is one of adheSIon aIidwith6.ufartd choice of negotiation and is Void' of. . . .' . . i . 

· I 

cbriSideration:and should therefore, at aminitrJ1.1m,' be a1:rue "ioset pays'; paragraph. 
. . -.- ._- .j.. . 

.... ', . .... ." .',: .. ..... . ··t .. · . . . .. . . '. . . 
20. ,That the Defendimtisfuither..itJfotnied andlb6lieves that thea.ssoCiatibh has used funds from . 

,theaSscidati6li:ci1ies~paitotwhichafepaidbycle Defendant;tbess~ntiauy sue"bIi ofits own" 
. '. . . " 1 . " 

· Withouta.ny recourseby:theDefendant to stop p~ying her association dues. Thlsrunsafolil of 
· . '1: 
: ',' ." '. '. -",", '.'" ,j. . . 

. fairn¢ss iii that the Defendant hasn.o avenue t06p11ect her attorney's fees in the event she is · . .' I . . 
,i . 

2 i. ' .. ·The Defendant isWorrnedand 'believes iliatthls CoUrt should treat ArtiCle XIXSectibn 3 · . " !... . 

. .... ....... ! . . . 
: 'as a loser paysproVisi6ii;andhltheeiv~nt .the Defendaiit ptevails,ilieDefendant herem requests · '. .;..' . . . . .! ~ . . . '. . 

': att6n:J.~Y'i fees'andcosts::be:grantfidtothe'1)efefiaant from thePlilintiffAssotiation. 
· ': . ': ' " .. ' . :1 .. ·· . ' . 

; 

...... VJ1ffiREFORE;~])ef~ridtmt ptaysiliat' this Cptirt inquire. mtt, the miltiersherein,disiniss.fue 
• j •• 

.. CbrliplamtofthePHuDJli(gtantj'udgrftent to thepeferldaiJ.t,and; aft~t iriqiJ.iry;grant the:. 
. . ..' '!' . 

. the Court deems justandptopet, 

Page 40f 5 

48 



~-

.: .. 

'" :' 

--, -

LA • F BRIAN 1. BOGER. 

,~~ .... 
--; -- 1331:Elmwc>odAve. Suite 210 

POBox 65 
ColUi:nbia, SC 29202 

'- 803-252'-2880 
Fax: 803-254-5025 

• :briati@briaiJ.bogei.com 

i . 

. j. 
, 

j .. 
; -

i .' 

i' 

.. i, 

-page5cjf 5-

49 



STATE OF SOUTH CAROLINA ) 
) 
) 

IN THE COURT OF COM:MON PLEAS 

COUNTY OF RICHLAND 

Place on the Greene Homeowners, 
Association, Inc. 

) 
) 
) CIA No.: 2007-CP-40-8110 

Plaintiff, 

vs. 

Jeffrey O. Kenney, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 

C?JJ: 
<.1')1::-:­
. 0,' .r;:-

The Defendant, Jeffrey O. Kenney, answering the Complaint of the Plaintiff, woUl4 respgctfully 

show unto the Court the following: 

FOR A FIRST DEFENSE 
(General Denial) 

1. That answering the Complaint, the Defendant would specifically deny any allegations not 

hereinafter admitted and would demand strict proof thereof. 

2. The Defendant would admit paragraphs one through eight of the complaint. 

3. The Defendant would admit so much of paragraphs nine through sixteen of the complaint 

insofar as the Plaintiff is has standing to bring this action, but would deny the remaining 

. allegations and demand strict proof thereof and would crave reference to the defenses which the 

Defendant alleges herein. 

FOR A SECOND DEFENSE 
(Equitable Estoppel) 

4. The Defendant reiterates and re-alleges all defenses hereto. 
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5.· The Defendant would allege that the area where this propertj is located is a commercial part 

of the Five Points portion of the City of Columbia, specifically on Greene Street, .directly across 

from "Andy's Deli". The Five Points area has a rich history of commercial development dating 

back almost one hundred years. 

6. That the Defendant herein is the landlord of the restaurantlbar known as Tavern on the Greene 

which was approved by the City of Columbia as a restaurant and bar for well over ten years. The 

Defendant has made substantial improvement to the property, including, but not limited to, 

compliance with the City of Columbia code for fire prevention, water usage, restroom facilities, 

trash removal, satellite or cable television, and food service requirements. These improvements 

and/or permits were made and issued while the Plaintiff watched and did nothirig to stop or 

prevent the construction of and use of a restaurant and bar. 

7. That the Plaintiff allowed the Defendant to make the improvements and operate as a 

restaurant and bar to the Plaintiff's own detriment, that is to say the Plaintiff has been at fault for 

not enjoining the Defendant from the fITst time it was opened as a restaurantlbar years ago. 

8. That the Defendant has been prejudiced by the Plaintiff's lack of prosecution of the 

restrictions in that she has made the substantial improvements and has been able to make a living 

and become part of the local iconic commercial environment in the Five Points area. 

9. That the Defendant is informed and believes that the doctrine of equitable estoppel applies, 

and as such, the Plaintiff's case should be dismissed. 

FORA THIRD DEFENSE 
(Waiver) 

10. The Defendant reiterates and re-alleges all defenses hereto. 
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11. That the Plaintiff Association had actual or constructive knowledge of the fad that the 

Defendant was in violation of th~ restrictive covenant~ especially since the Defendant's restaurant 

is at the entrance level of the condominium development. The Plaintiff knew and has knovVll 

about this commercial establishment for over a decade. 

12. That by defInition the Plaintiff Association had knowledge of its rights to enjoin the 

Defendant from the first time a meal or beer was served over a decade ago; the Association did 

nothing for the past ten years. 

13. That having done nothing for well over ten years and knowing of its rights to do something 

long ago, the Plaintiff Association has waived its rights and the Defendant is entitled to the 

defense of waiver and is informed and believes that the Plaintiff's case should be dismissed. 

FOR A FOURTH DEFENSE 
(Laches) 

14. The Defendant reiterates and re-alleges all defenses hereto. 

15. The Defendant is informed and believes that the Plaintiff did not seasonably seek to avail 

itself of the means it had at hand for the enforcement of the restriction that it now seeks to 

enforce. 

16. That the Plaintiff, as alleged herein, sat idly by while it had the tools to stop the commercial 

development and did nothing for over ten years. 

17. That the Defendant had built a busin'ess and invested substantial assets and work to make the 

restaurantibar successful and has therefore been prejudiced and disadvantaged by this action for 

injunction. 
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18. The Defendant is informed and believes that the doctrine of laches applies as a defense and 

the Plaintiff s case should be dismissed. 

FOR A FIFTH DEFENSE AND BY WAY OF COUNTERCLAIM 
(Attorney's fees) 

19. That the Defendant is informed and believes that the Association restriction and covenants in 

Article XIX, Section 3 provides for attorney's fees in a "loser pays" fashion, but does not allow 

the winner, in the event a ','unit owner" prevails, to collect their attorneys' fees. As such the 

section is unfair and prejudicial to a unit owner who has a justiciable cause and defense. Further, 

the clause is one of adhesion and without and choice of negotiation and is void of consideration 

and should therefore, at a minimum, be a true "loser pays" paragraph. 

20. That the Defendant is further infoIDled and believes that the association has used funds from 
, . 

the association dues, part of which are paid by the Defendant, to essentially sue "on of its own" 

without any recourse by the Defendant to stop paying his association dues: This runs afoul of 

fairness in that the Defendant has no avenue to collect his attorney's fees in the event he is 

successful. 

21. The Defendant is informed and believes that this Court should treat Article XIX Section 3 as 

a loser pays provision, and in the event the Defendant prevails, the Defendant herein requests 

attorney's fees and costs be granted to the Defendant from the Plaintiff Association. 

\VHEREFORE, Defendant prays that this Court inquire into the matters herein, dismiss the 
, 

Complaint of the Plaintiff, grant judgment to theDefendant and, after inquiry, grant the Defendant 

his attorney's fees to be paid by the Plaintiff, and for such other and further relief as the Court 
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deems just and proper. 

LAW OFFICES OF BRlAt'T L. BOGER 

~t~ 
BY: BRIAN L~ BOGER • 
1331 Elmwood Ave. Suite 210 
PO Box 65 
Columbi~ SC 29202 
.803-252-2880 
Fax: 803-254-5025 
brian@brianboger.com . 
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STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

PLACE ON THE GREENE 
HOMEOWNERS ASSOCIATION, IN~. 

PLAINTIFF 
vs. 

) 
) 
) 
) 
) 

W. G. R. Q., LLC, 
LAUNDRY, INC., 
and JEFFREY O. 

EASY COIN ) 
EVA NELL BERRY,) 
KEENEY ) 
DEFENDANTS ) -------

COURT OF COMMON PLEAS 
2007-CP~40-08l07 
2007-CP-40-08l08 
2007-CP-40-08l09 
2007-CP-40~08ll0 

TRANSCRIPT OF RECORD 

April 9, 2009 
Columbia, South Carolina 
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HON. ALISON RENEE LEE, Judge. 
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WILLIAM M. SPILLANE, ESQ. 
Attorney for the Plaintiff 

BRIAN L. BOGER, ESQ. 
JAMIE M. BEST, III, ESQ. 
Attorneys "for the Defendants 
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Plaintiff's Exhibit·s ID EVD 

Exh. 1 Master Deed 4 19 

,2 Chain of Title 4 19 

3 Chain of Title 4 19 

4 Title unit B 4 19 

5 Title Units C/D 4 19 

6 Title units F/G/H 4 19 

7 Photos (27 ) 4 19 

8 Demand Letter 4 19 
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11 Sales Brochure 85 85 
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1 Meeting Minutes 43 .43 

2 Meeting Minutes 43 43 

3 Meeting Minutes 43 43 

4 Meeting Minutes 43 43 

5 Rules and Regulations 46 46 

6 Legal Bill 157 157 
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1 (WHEREUPON, Plaintiff's Exhibits Nos. 1-8 were. 

2 marked for identification only.) 

3 THE COURT: We have' before us" this morning four 

4 cases. They're Docket Nos. 2007-CP-40-8107, Place on the 

5 Greene Homeowners AS,sociation versus W.R.G.Q., LLC (sic); 

6 2007-CP-40-8108, Place on the Greene Homeowners 

7 Association versus Easy Coin Laundry, Incorporated; Docket 

8 No. 2007-CP-40-8109 ,Place on the Greene Homeowners 

9 Association versus Eva Nell Berry; and 2007-CP-40-8110, 

10 Place on the Greene Homeowners Association versus Jeffrey 

11 Keeney. 

12 In all four of these cases the plaintiff lS 

13 represented by William Spillane; is that correct? 

14 MR. SPILLANE: Yes, your Honor. 

15 THE COURT: And the defendants are represented 

16 by Brian Boger with the exception of Easy Coin Laundry, 

17 Incorporated, who is represented by Jamie Best; is that 

18 correct, gentlemen? 

19 

20 

21 

MR. BOGER: 

MR. BEST: 

THE COURT: 

Yes, Your Honor. 

Yes, Your Honor. 

I understand that while there is no 

22 formal motion In the file to consolidate all these cases, 

23 that that's what the parties would propose to do for 

24 purposes of trial today; is that correct? 

25 MR. SPILLANE: Your Honor, we've discussed it. 

58 



5 

1 We can see similar issues, similar law, few differences, 

2 and I'll make the motion to consolidate at this point all 

3 four. 

4 THE COURT: Is there any objection from counsel? 

5 ,MR. BOGER: None, your Honor. 

6 MR. BEST: None, your Honor. 

7 THE COURT: Okay. And I've read in the file 

8 the only thing that's in the file is basically the 

9 summons, the complaint, the answers, counterclaim and 
I 

10 reply to counterclaims. And I think that's in all four 

11 cases if I'm not mistaken, if I read them correctly. And 

12 I believe the allegations are basically the same as to all 

13 four cases. There might be a few differences, of course, 

14 based upon the filings, but it appears to be mostly the 

15 same issues to be addressed In all four cases. 

16 MR. BEST: That's our understanding also, Your 

17' Honor. 

18 THE COURT: Okay. 

19 MR. SPILLANE: I believe so, Your Honor. 

20 As a matter for the Court, there should be 

21 certificates of service. 

22 THE COURT: Yes, I'm sure there are. I'm sure 

23 there are certificates of service in the file. I look at 

24 those, but I don't pay .a lot of attention to them. If 

25 there's an answer, I don't bother to look to see if it's 

59 



6 

1 been served properly because I assume that that will be 

2 raised in the answer by some other formal pleadings. So I 

3 believe that there are, in fact, certificates of service 

4 in the file. 

5 Is there anything else we need to take up before 

6 we get started? 

7 MR. SPILLANE: No, Your Honor. 

8 We've identified Plaintiff's first eight 

9 exhibits and made group exhibits a number of times, 

10 grouplng, for instance, the chain of title, four different 

11 chains of title, and grouping some demand letters, but I 

12 think we're ready to go. 

13 THE COURT: Okay. There's nothing else from the 

14 defendants at this point? 

15 

16 

17 

18 

19 

20 

21 

22 

MR. BOGER: Not at this point, Your Honor. 

THE COURT: Then if you'd like to make' opening 

statements you certainly can. It's up to you. 

MR. SPILLANE: 'Your Honor, I would plan to do 

so, if I may. 

THE COURT: Okay. 

MR. SPILLANE: May it please the Court. 

I'm William Michael Spillane representing a 

23 homeowners association that runs a high rise I call it. 

'24 It's a five-story residential and commercial complex down 

25 on Greene Street right at the edge of the university and 
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1 at the edge of Five Points. 

2 I think the facts of this case are going to be 

3 pretty straight, and I thin~ anybody can interpret the 

4 facts. The homeowners association simply wants an 

5 injunction to stop the types of commercial activity that 

6 are'ln the commercial units. 

7 

7 The high rise is four stories. residential and on 

8 . the first floor, there are eight units that are labled 

9 commercial units in the master deed and there's certain 

10 restrictions on the commercial units that you'll find out 

11 about. 

12 The violations I don't think my client even 

13 challenges. There's clearly some restaurants in there and 

14 the answers even say there's some restaurants, and it's 

15 our contention that the restaurants are prohibited. So 

16 that's pretty much straight. 

17 What we want the Court to'do is do right and 

18 uphold the master deed. That would be a permanent 

19 injunction aga'inst the type of activity conducted in those 

20 commercial units and we're asking for costs' to the 

21 association. It's pretty simple. 

22 . However, when you look into the history of the 

23 case, and I think both sides are going to talk a lot about 

24 the history of the case, how people took deeds, what was 

25 there .when they .took their deeds, how it got there and 
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1 what they're doing now and so on and so forth, the case 

2 really is about the development and that's what we want 

3 the Court to focus on. 

4 In the seventies, the condominiums started 

5 spouting up everywhere and we had a Horizontal Property 

6 Act set in place In the state to stop developer abuse and 
.. 

7 got that ,cleaned up and this condo, Place on the Greene, 

8 is like the second,generation I would call condo units. 

9 However, on the first floor, it got, complicated with 

10 commercial units that are in the master deed. 

11 The key to this case is the master deed. And 

12 we're going to go into the restrictions ,why the 

13 restrictions are there, why the restrictions are enforced, 

14 and why there are certain specific restrictions, how they 

15 come about, and really why. We're going to go into the 

16 role,of the master deed and we're going to talk about why 

17 it takes 75 percent of the majority· of owners, ownership 

18 interest, to change the master deed. And once you do ' 

19 that, you have to have a meeting to· vote and record it at 

20 the courthouse and 'everybody's got to be noticed. And 

21 we'll talk about the only single change of the master 

22 deed. 

23 We're going to talk about the role of the board 

24 of the association as the enforcer of the covenants. 

25 Basically our position is the following: Like a 
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1 policeman, he is the enforcer of the speed limit. And he 

2 might let ,me go 70 in the 40 ,every day as I go past him, 

3 but he's letting me get away with a violation. He has no 

4 authority since he's administrative branch of 

5 government -- the policeman, the executive branch -- no 

6 authority whatsoever to change the law on speeding and on 

7 violating that speeding limit every time I go. 

8 We're going to go into the role of the no-waiver 

9 clause in the master deed and the reasons, the specific 

10 reasons based on development history there lS a no-waiver 

11 clause~ There's very good reason and the Court will see 

12 . it. 

13 We're gOlng to go into what homeowners boards 

14 do, what their makeup is and what their problems are.' 

15 We're basically asking the Court to do right, to 

16 shut down the businesses that are clearly prohibited. 

17 We've got som~ defendants here, they're nice 

18 people, we've got no gripe with them. It's the type of 

19 

20 

21 

22 

23 

24 

25 

business that they're running at that particular location. 

It's to]gh, it's a tough history to this case. 

You're going to find it all out, but we're now stepping to 

the plate and asking the Court to enjoin. this activity, 

basically restaurants and bars, that are In seven of the 

eight units. 

The eight units on the first floor from left to 
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'I right are labeled A, B, C, D, E, F,' G, H-, from the left to 

2 the right facing the condominium unit. Unit E is not part 

3 of the lawsuit. Don't even know who owns Unit E. The 

4 board at this time feels there's no violation of the 

5 covenant and restrictions in Unit E. 

6 So in closing my, opening, I'd ask the judge and 

7 the Court to hear what these clients have to say and 

8 understand the reason, please, for the 75 percent changing 

9 rule. 

10 The case is really about democracy and how-we 

11 won't iet a small select group of people control the 

12 destiny of the majority to the majority's detriment. And 

13 it's a d~mocratic case and it goes deeper than you see on 

14 the ground. Clearly anybody walking by can make a 

15 decision on this case and say there's restaurants there, 

16 the master deed says no restaurants, bars. Anybody can do 

17 that. But we have a case in equity court and we're asking 

18 the judge to do equity between the homeowners association 

19 that didn't jump on these restaurants right away, and 

20 that's an understatement, and some businessmen that own 

21 those commercial units that are clearly in violation. 

22 We're asking the judge to stop it and award court fees and 

23 costs to these plaintiffs. 

24 Thank you, Your Honor. 

25 THE' COURT: Mr. Boger.. 
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1 MR. BOGER: May it please the Court, Your Honor. 

2 I'll be brief. 

3 It's interesting that Mr. Spillane talked about 

4 doing equity, because that's what the defendants want. 

5 They have owned these commercial establishments, some of 

6 them for 15 years, and they've never·been, with the 

7 exception of an 11 percent no settlement, ever been 

8 challenged in anyway to open these restaurants. 

9 The law is simply dead against them. We can 

10 argue the. law for the defendants In this case, but doing 

11 equity would certainly be equitable estoppel -- that's 

12 what our argument is -- waiver and laches. Those are our 

13 thre~ defenses. 

14 We will establish through the evidence in this 

15 case that the plaintiff has allowed these businesses to 

16 run, regardless of what their restrictions say about 

17 waiver being not an option, they've let them run for 15 

18 years and suddenly out of the blue it comes along and they 

19 want these things. shut down. 

20 My clients are in commerce, they pay their 

21 taxes" they have good running businesses and continue to 

22 run businesses in a deep recession, and to shut them down 

23 would be inequity. 

24 THE COURT: Mr. Best. 

25 MR. BEST: Your Honor, in judici~l economy I am 
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1 fully In' line with Mr. Boger's openlng statement. 

2 THE COURT: Thank you. 

3 Mr. Spillane, you may present your first 

4 witness. 

5 MR. SPILLANE: Yes, Your Honor. I'd call Karen 

6 Greiner to the stand. 

7 KAREN GREINER, after being duly sworn, testified 

8 as follows: 

9 THE CLERK: Please have a seat there, ma'am. 

10 Speak into the microphone and state your full name for the 

11 

12 

13 

record. 

THE COURT: And please spell your last name. 

THE WITNESS: Greiner, G-R-E-I-N-E-R. Karen 

14 Greiner. 

15 DIRECT EXAMINATION 

16 BY MR. SPILLANE: 

17 Q Ms. GEeiner, where do you live? 

18 AI live in Richland County, Columbia, South Carolina. 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

A 

Q 

Do you live at Place on the Greene? 

No, I do not. 

Do you own a unit 

Yes, I do. 

-- at Place on the Greene? 

I do. 

A residential unit? . 
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1 A It is. It is. 

2 Q And when did you purch.ase that? 

3 A We purchased that back in May of .2002. 

4 Q What is your occupation? 

5 A I'm an advertising executive, write and produce ad 

6 campaigns, that· sort of thing. 

7 Q That's interesting. 

8 A Yes, sir. 

9 Q You said "we" to the purchase question. Who did you 

10 purchase it with? 

11 

12 

13 

A 

Q 

A 

My husband and I. My husband and I purchased it. 

And why did you purchase it? 

Well, actually .we had -- I had read where Senator 

14 Hollings was going to get a big old chunk. of money to redo 
'. 

15 Five Points and I had a son who was entering Carolina and 

16 a daughter two years after that and I thought -- actually, 

17 I read the classifieds as kind of a hobby and I happened 

18 to see the condominium and it just seemed like a really 

19 awesome price. So we went to look at it and j~st thought 

20 it would be a good investment and my son could'live there 

21 and perhaps my daughter later. 

22 Q What's your role with the· homeowners aS,sociation 

23 today? 

24 A I'm the president of the homeowners association. 

25 Q You're president, you're the plaintiff's president? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A 

Q 

A 

Q 

Right now, uh-huh. 

How long have you lived In Columbia? 

My whole life. 

Okay.· 

A I'm fifty-something. 

Q How did you become active In the 

A Well, when I bought the condo -- this is going to 

make me seem a little dumb at the time, but when my 

,husband and I went and looked at it, I didn't really 

realize that the commercial units were even part of the 

14 

whole Place on the Greene" because you're buying it as a 

residence so it didn't really dawn on me. You kind of 

walk past them and get on the elevator and go up. And at 

the time. the condominium complex really needed some 

repalrs; you know, "and I've remodeled homes and I just 

like that kind of challenge; So I thought, wow, we could 

buy this and then I could help them fix' it up. 

Actually, the first floor behind the commercial 

units, which again I didn't realize they were part of it, 

was like the worst looking. Anyway, so the idea was that 

I could help remodel it. And so 

Q 

A 

So I take it there were --

So I got on ·the board so that I could have some 

24 say-so way back then. 

25 Q All right. So there are residential units also on 
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1 the first floor; is
c 
that correct? 

2 

3 

4 

5 

6 

7 

A 

Q 

A 

Q 

A 

Q' 

There are on the other side, yeah. 

The back side? 

On the back side. -

Do they face Greene Street? 

No. 

You're familiar with the commercial units now; is 

8 that_corr~ct? 

9 A Yeah. I got real familiar with them when I g?t on 

10 the board. I thought,-oh,this is part of it. 

11 Q 

12 _ A-

How did you become a board member? 

I just said I wanted to be one. 

15 

13 Actually, this is my firstexperlence ever with 

14 a condominium or being on a board. And it's really 

15 actually kind of tough to get people to be on the board 

16 because it's kind of a volunteer and everybody's busy and 

17 doesn't have time. And so I just -said I wanted to be on 

18 

19 

20 

the board .. 

Q And who did you say that -to? 

A Landffiark --Weston really at the time. They send out 

-21 a thing about the annual-meeting and you go to the annual 

22 meeting and "Does anybody want to be on the board?" I mean 

23 that kind;of ihing. 

24 Q Western? 

25 A Weston at the time. 
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1 Q What was their role? ' 

2 A They were the property management company at the 

3 time. But actually just a few months after we bought the 

4 condo, it switChed to Landmark. 

5 Q Weston was the property management so you got on the 

6 board and then --
" 

7 A Went to the annual meeting and they were like, 

8 "Anybody want to be on ,the board?" . And you stand up and 

9 you say a little bit ab'out yourself and that was kind of 

10 . it. 

11 Q So how did you, help when you got on the board? 

12 A r didn't know anything. , r didn't even know, that 

13 . those urii ts were part of Place on the Greene . r mean, it 

14 sounds kind of 'stupid, but you 
" . 

didn't think of it like 

15 that because it's a residence. 

16 Q Tell me about 'the board meeting. Who ·runs the 

17 meeting? 

18 A Well, the management company kind of does upa little 

19 agenda. 

20 There's always kind of a challenge of just you 

21 want people on the board that are going to actually come 

22 ·to the meetings and help out a little bit. So, you know, 

23 , we have. old business. -- you have ·me'etings., We read the 

24 minutes ,from the last meeting, we go over the financials, 

25 we have old business and then new business. 
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And you talk about all of the -- just the 

problems. And that's when I learned well, I had, of 

1 

2 

3 

4 

5 

6 

7 

8 

9 

course, found out they're commercial now, but all the' 

problems, the trash, the bugs. I mean everything's -­

security, it all goes back to those commercial units. So 

that's how I started becoming familiar with the commercial 

units. 

Q Did the board meeting discuss problems?' 

A All the time. 

10 Q And those problems again were you said bugs and trash 

i1 and what else? 

12 A Security, nOlse, ,all the things that the residents 

13 complained about, or my son complained about too. 

14· Q And you traced those problems back somewhere and I 

15 missed that. 

16 A Well, they go back to the commercial units because 

17 they're the ones that generate a lot of trash and because 

18 of the food and the bugs. I mean, it's just a lot --

19 people that just live don't have quite as many things to 

20 deal with.' 

21 Actually, my husband and I owned a restaurant so 

22 I'm real familiar with restaurants. 

23 Q Okay. Thank you. So what did you do? 

24 A You know, I was like -- I just couldn't believe that 

25 you could -- that you could -- that anybody could agree to 
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1 having a bunch of people living above a place that could 

2 stay open until 2 or 3 in the morning and have loud music. 

3 I mean, it's just like, how. can this be? How can. this be? 

4 I just -- I d(;:m't know. 

5 I mean, I would ask the management company and 

6 the whole answer was just always, "Well, they've just 

7 al wa ys been there. They've jus t been there." I was Ii ke, 
.. 

8 "Well, but are they supposed to be there?" 

9 It just seemed like nobody in their right mind 

10 would agree to have, you know, people living right above 

11 or behind stuff that was open so long. I just didn't get 

12 it. 

13 Q What are the names of these businesses, do you know? 

14 A The Place on the Greene, The Pita Pit, The Blue 

15 Cactus, you know, the 

16 Q Well, The Place on the Greene is the homeowners 

17 association. What is the name -- do you know the names of 

18 the other businesses? 

19 A Oh, Tavern on the Greene. I'm sorry. Not Place on 

20 the Greene, Tavern on the Greene. 

21 Q So then what did you do? You're frustrated? 

22 A Well, I am frustrated. It kind of -- you know, I got 

23 back on the board the first year and, you know, just after 

24 a few 'years of, you know, 'people telling me that that's 

25 just the way it lS, it's like but, you know, it just 
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1 doesn't make any sense,. 

2 So I literally got a copy of the deed, the 

3 master deed, and had been told that my main job as a board 

4 member was to uphold the master deed. And I'm like, okay, 

5 well, you know, maybe we could change whatever's in there 

6 so that these commercial people won't be there. I mean, 

7 we've got to do something because it's never -- it's 

8 always -- it's just always -- we're just always gOlng to 

9 have all these problems. 

10 

11 

12 

Q 

A 

Q 

Let me, if I could -­

Okay. 

-- show you what's been marked Plaintiff's Exhibit 1. 

13 Do YQu recognlze that? 

14 A This lS our master deed. Absolutely. 

15 

16 

M:R. SPILLANE: All right. Thank you,. 

I move --

17 MR. ,BEST: Without objection, Your· Honor. We 

18 stipulate that those have, already been marked. 

19 THE COURT: To all the exhibits or just the 

20 plaintiff's exhibits? 

21 MR. BEST: To Plaintiff's 1 through 8, what was 

22 pre-marked. 

23 THE COURT: They're all eight admitted, then. 

24 

25 

(WHEREUPON, Plaintiff's Exhibits Nos. 1-8 were 

'admitted into evidence.) 
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1 MR. SPILLANE: Your Honor, I have other copies 

2 of this master deed. If I could have the certified one 

3 with the Court while she looks at the copy. 

4 THE COURT: Certainly. 

5 BY MR. SPILLANE: 

6 Q 

7 l. 

8 

I'm giving you an exact copy of what is Plaintiff's 

THE COURT: She can take the one with the 

9 sticker on it. It makes no difference to me. 

10 BY MR. ,SPILLANE: 

11 Q Okay. I interrupted you rudely when you're talking 

12 about "so I got'the master deed" I think is what you said. 

13 

14 

A 

Q 

I did. I got the master deed. because I 

Where did you get the master deed? 

15 A Actually, when you close ·on the condo, my lawyer had 

16 put it on the back of my file with my paperwork on the 

17 condo and it was actually in there, the master deed. 

18 Q And what were your -- you had. a question or 

19 frustration? 

20 A Well, the though~ process was, okay, so, you know, 

21 either we could maybe change whatever's allowing these 

22 people to be there -- well, actually that's what I really 

23 thought I was going to do. But I got the master deed and 

24 I started kind of going through it and I got to a part 

25 that was about the commercial units, and it was like -- I 
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1 mean, I was expecting it to be in language that I couldn't 

2 understand because I don't know that much about legal. In 

3 fact, this lS my first time ever in a courtroom, so I'm a 

4 ,little nervous. 

5 Q What part did you. come to? 

6 A, The part where it talks about and it says really 

7 plainly "no restaurants." And I'm like, well, Mark, 

8 listen to this, I mean, because it wasn't hard to 

9 understand. Let me see. 

10 Q Could you direct the Court to the page and to the 

11 

12 

13 

14 

section --

A Right. Exactly. 

Q -- you're talking about. 

A Right. This is the part that I found. And actually, 

15 I didn't look for anything else because I thought it was 

16 pretty clear. It's on page 13. 

17 THE COURT: One 'moment, Ms. Greiner. 

18 THE WITNESS: Uh-huh. 

19 THE COURT: If you would move back from the 

20 microphone a little bit. 

21 THE WITNESS: Oh, I'm sorry. 

22 THE COURT: Either that or turn them down 

23 because your voice is carrying into the courtroom next 

24 door. 

25 THE WITNESS: Oh, my gosh. I'm so sorry. 
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THE COURT: It's fine. 

THE WITNESS:· I'm sorry. 

22 

1 

2 

3 THE COURT: Either just push them down so that 

4 you're not speaking directly into them. I think· your 

5 voice is loud enough that --

6 THE WITNESS: Without them. I hear ,you. I've 

7 been told that. I'm sorry. 

8 THE COURT: Thank you. 

9 I'm sorry.' Go ahead. 

10 BY MR. SPILLANE: 

11 Q You're excited about being here? 

12 A Well, I mean, I've been working towards it for a long 

13 time. But anyway. 

14 Q Okay. I understand you're excited, but we can all 

15 hear. Good acoustics. 

16 

17 

18 

19 

20 

A 

Q 

A 

Q 

A 

Okay. 

So you 

It was 

. Can you 

Section 

found something you told us on page what? 

on page 13. 

show us? 

3. It's the third p1ece down. Section 3. 

21 And it says "condominium commercial unit." And if you 

22 read it, it says -- 1S it okay to read it, the little 

23 part? 

24 

25 

Q 

A 

Sure. 

Okay. "Each condominium commercial unit is hereby 

76 



23 

1 restricted to general office space and limited serVlce 

2 establishments by the owner thereof and his agent, 

3 servant, invitees, licensees, and patrons. The use shall 

4 comply with all the ordinances and zoning regulations 

5 enumerated by the' City of Columbia and the rules and 

6 regulations of the board of directors. The rules and 

7 regulations, among other things, however, shall provide 

8 that no restaurant or establishment engaged in the 

9 preparation or delivery of food, no poolhall, game room, 

10 bar, lounge, or retail shop that relies on a volume of 

11 walk-in patrons shall be permitted.'" 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q 

A 

Q 

And did you say that's as far as you went? 

Yes. 

Then what did you do? 

A Well, at the next board meeting I told them that we 

didn't need to amend anything, it's here right plain as 

day. And I still got a lot of resistance in terms of 

just -- I just ,decided that I was going to try and uphold 

the master deed because that was what I'm supposed to do 

as a board member and it states clearly what it stated. 

Q What did the board do ultimately? 

A Well, actually I informed the board that I was going 

23 to try to talk to a few lawyers. I waS going to try and 

24 find out if, in my limited knowledge, if it seemed as cut 

25 and dried to them and then ,I was going to try and get 
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1 lawyers to come and talk to the board because I knew I 

2 couldn't get them to do it on my own, because we're a 

24 

3 board, there's five of us. I'd have to get them to agree 

4 that, you know, we should do this, we should uphold the 

5 master deed. 

6 So I talked to a few lawyers, eventually had 

7 them come and, you know, say you came and saw, you know, 

8 spoke to the board on your interpretation of, you know --

9 I was trying to see if we could take it to the legal step 

10 to make it happen. 

11 Q All right. But you had contacted other attorneys 

12 prior to that? 

13 A I did. I did. I did. 

14 Q What were the reasons the board was reluctant? 

15 A Well, you know, when you have a condominium, the idea 

16 1S you have to agree when it comes to repairs and spending 

17 money. And you have a regime fee so money is put 1n a 

18 pool. It was really a question of most of the time 

19 feeling like, you know, we just don't have the money, we 

20 can't spend the money on hiring a lawyer to try and uphold 

21 the master deed. And I tried to -- my goal was to make 

22 them understand -- as I see i,t, that's the whole reason 

23 you have a board of directors is to uphold the master deed 

24 and to do what's best for the building and the residents. 

25 And, you know, all these people complaining about noise at 
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1 3 in the mornlng and complaining about bugs and trash, you 

2 know, it was like you could never -- you couldn't have a 

3 whole lot of success as long as there were r:estaurants and 

4 bars in the bottom of the building, the first floor of the 

5 building. 

6 Q So what are you asking this Court to do? 

7 I'm asking thernto give an injunction so that those 

8 businesses have to cease and desist and that we go back to 
',' 

9 living by the master deed which says that, you know, you 

10 'can have general office space. 

11 You know, nobody minds if there's a business 

12 there' from 9 to 5., 9 to .6, and it's a, you know, just a 

13 little few people coming in and out type'of stuff or a 

14 limited service. It would be like a great little spot for 

15 like even a little law firm would ,be great, I think. 

16 Q Has the board spent money on this action? 

17 A We have. We have~ And we actually -- in order'to 

18 make it happen, we had to agree that there was a cap. 

19 We'll try and uphold the master deed and fight this thing 

20 to a -- you know, but we won't go beyond that because we 

21 have limited resources. We're not, you know, we just have 

22 the regime fee stuff. 

23 So, yeah, that's what I would like, to cease and 

24 desist. 

25 Q All right. Is ,there anything else ,you want? 
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1 A You know, I don't really feel like we should have to 

·2 . pay the costs. I'd kind of like for the Court to ask that 

3 they pay -~ that the homeowner association doesn't have to 

4 pay for these fees. 

5 Q What's the basis of you saying that the association 

6 shouldn't pay? 

7 A Well, if you didn't have to go through courts to 

8 uphold -- I mean, I tried just showing this to people. We 

9 sent out a complaint· to the owners because it's not really 

10 the people that run it as much as the owners, because if 

11 they read their mast·er deed, they would see that they're 

12 not supp·osed. to lease their building to those types of 

13 places.· 

14 Q Let me show you Plaintiff's Exhibit 8 and ask you if 

15 you recognize that. 

16 A Exactly. This was step one. We sent a letter to the 

17 owners saying, you know, we want you to quit having those 

18 types of -- leasing those types of businesses to your 

19 tenant. 

Those are my letters; is that correct? 

Correct. 

How were those letters sent out? 

Certified mail. Absolutely. 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q And what's the date on those letters, the first one 

25 at least? 
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1 

2 

3 

A The date is' J~me 25th, 2007. 

MR. SPILLANE: I think all of these are 

admitted. 

4 THE COURT: Yes, Slr. 

5 BY MR. SPILLANE: 

27 

6 

7 

8 

9 

Q Are you familiar with the amendment process for the 

10 

11 

12 

13 

master deed, for the restrictions in the master deed? 

A In other words, if we wanted to amend the master 

deed? 

Q Yes. 

A I know you have to have 75 percent. 

Q 

A 

Seventy-five percent of what? 

Of the owners agree that they want to amend the 

14 master deed. 

15 

16 

17 

18 

Q 

A 

Q 

A 

19 deed? 

Let me direct your attention to page 21. 

All right. All right. I'm there. 

Do you have that section? 

Are you talking about the amendment of the master 

20 

21 

22 

Q 

A 

Q 

'Yes? 

XV111. 

That's Roman Numeral 18. Basically what does it say? 

23 A "This master· deed may be amended by the vote of at 

24 least 75 'percent of the total percentage interest of all 

25 co-owners cast ln person or by proxy at the meeting." 
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1 Or by proxy, yeah. That means, you know, if you 

2 can't be there you can -- somebody can vote on your 

3 behalf. 

4 Q All right. And when did the amendment become 

5 effective? 

6 A Shall become effective upon recordation of the 

7 written -- in other words, .it has to be pretty official. 

8 It has to be put'on record by a lawyer. 

9 Q All right. We'll let the Court look at that. 

10 In your experience, have there -- and you're 

11 still president now, correct? 

12 A I'm president now. I got on the board back then and 

13 I've remained on the whole time. 

14 

15 

Q 

A 

16 year. 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

You've served how many years? 

Four, five, six, seven, eight -- this lS my sixth 

Are you elected every year? 

You are. You are. 

What's the term ofa board member? 

A year. 

How many board members are there? 
i 

Five. 

D~ you know who they are right now? 

I do know who they are. Myself, Jerry West, Michael 

25 Dover, Tim O'Brien and Brian Smith. We had two new ones 
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1 this year. 

Q 

A 

You had two new ones coming on? 

Uh-huh. 

Q Jerry West, what does he do? Do you know his 

occupation? 

29 

2 

3 

4 

5 

6 

7 

8 

9 

A I really don't. I mean I know he's In some kind of 

10 

11 

12 

13 

management stuff. 

Q Okay. The next person, who is that? 

A 

Q 

A 

Q 

A 

Michael Dover. 

Do you know his occupation? 

Michael works at Carolina First. 

All right". And the next guy? 

Is Tim O'Brien. He's a new -- he's" new. 

14 Lot of times -- actually, he was kind of like 

15 me. He bought a condo and so I think that's why he wanted 

16 to be on the board. He just recently purchased a condo. 

17 

18 

Q 

A 

Okay. How old is he? 

He's kind of a young guy. He's about thirty-ish 

19 looking. 

20 

-21 

22 

23 

Q 

A 

Q 

A 

And who else? 

One other guy"Brian Smith. 

What does he do? 

You know, I thought he was a doctor, but when I 

24 called Michelle to see if she knew, she didn't know. I'm 

25 not sure. But he, too, recently had purchased a 
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1 condomini urn. 

2 That's usually the way -- I mean that's how I 

3 got on too. It's like, oh, well, let me see what's going 

4 on and how I can make ,sure that the best interest is being 

5 served for the residents, I guess. 

6 Q Were there any requests to the board during your time 

7 to change the -- to amend the master deed, the 

8 restrictions? 

9 A You know, I have to tell you that it was really more 

10 me saying, "Come on, guys, we're supposed to uphold this." 

11 You know, my first thought when I first, very 

12 first went to the master deed was 'going to be trying to do 

13 an amendment because I assumed that those commercial 

14 people could be there. I mean, so no, we didn't talk 

15 about an amendment because step one was just to uphold 

·16 what's there. I mean, it was already in black and white. 

17 It was always there. We didn't have to amend it. So no. 

18 Q Do you feel the association's given up its rights to 

19 crack down on the restaurants and bars? 

20 A Not at all. I mean, that doesn't make any sense. I 

21 mean, no, no, we haven't given up our right. 

22 I'll admit that the board of directors -- or I 

23 can only speak for Place on the Greene, but I mean people 

24 are just giving of their time freely, you're not paid 

25 anything. You know, there's not a lot of initiative. I 
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1 don't know any way to put it. 

2 But I mean, I had to push through an initiative 

3 . to get the first floor retiled because that carpet from 

4 where the -- was just disgusting. 

5 I mean, it's kind of a -- the building was 

6 really becoming kind of run down and it was just,not a 

7 good thing when I first got there. And so I knew if we 

8 could do some things it would help. And there's just not 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

a lot of initiative. 

And I don't think we should be penalized, 

because we're just a group of people, five people, that 

constantly changes year after year. I mean, I've been on 

the board the longest of anybody, or a lot of people. 

Q Let me direct your attention to page 22. 

A All right. 

Q And two specific sections on page 22 of the master 

deed. That's Article XIX at the bottom of 21. 

.A Right. 

Q 

A 

Q 

A 

Q 

Section 3. 

All right. Costs. 

What's your understanding of that? 

"In any proceeding" --

Just tell me your understanding of that. 

24 A Oh, it just means that we shouldn't have to pay to 

25 uphold the master' deed. 
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Who should have to pay? 

The people that were violating it. 

You truly feel ~he defendants here, which is Pita 

4 Pit, Tavern on the Greene, Blue Cactus, I think, the 

5 restaurant--

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A 

Q 

A 

Uh-huh. 

-- you truly feel they're violating the restrictions? 

Absolutely. Absolutely. And just because you' ,ve 

gotten away with something for a'long -- I mean, it's 

still not right. It's still not supposed to be happening. 

Q Do you feel yo1.l have any ulterior,motives here? 

A None whatsoever except for, again, I go back to -- I 

don't think you could find anybody that would -- a group 

of 75 percent -- 75 percent of any group of owners that 

would say, yeah, that's a good idea, let's have a bar 

that's open until 2 and 3 in'the morning, what a great 

'idea, and a couple more restaurants that create all this 

trash. I mean, nobody is going to agree. It made no 

sense that that was a possibility. 

Q And you feel you're right in this case; lS that 

21 correct? 

22 A Absolutely I'm right. 

23 And, you know, I mean, I know the economy's bad, 

24 but they're -- it's just that that building is always 

25 going to have issues that we, as a board of directors, we 
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1 can't overcome these. They're just too massive, they're 

2 too big a problem. 

3 Q All right. Let me direct your attention to section 4 

4 , on page 22. 

5 . A Uh-huh. 

6 Q What's your understanding of Section 4 of Article 

7 XIX, Roman Numeral XIX, that 's 19, Section 4. 

8 A You know, that's a really good one, I mean, because 

9 it was probably put in there because -- the association is 

10 kind of not a very strong group of people, 3.0 you 

11 shouldn't b~ able to get by just because we haven't done 

12 our duty in a mor~ timely fashion, I guess. 

13 Q Has the association incurred expenses In this 

14 lawsuit? 

15 A We have. We have. And that was probably the thing I 

16 went out on a limb the biggest for. But, you know, we 

17 have expenses around $5,500, between five thousand and SlX 

18 thousand, you know, because --

19 

20 

Q 

A 

At this point? 

21 Uh-huh. 

22 

there still legal fees and -- yeah, exactly. 

MR. SPILLANE: Thank you. Answer any questions 

23 the other attorneys have. 

24 

25 

THE WITNESS: Oh, all right. 

THE COURT: Mr. Boger. 
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1 

2 

MR. BOGER: May it please the Court, Your Honor. 

CROSS-EXAMINATION ' 

3 BY MR. BOGER: 

4 Q Ms. Greiner, you've been on the board longer than 

5 anybody? 

6 A Well, I mean, I did out the list of the different 

7 people and Karen Denning was on there for about three and 

8' a half years. Her son graduated so she was no: longer on 

9 the board. But, yeah, I've have been on there -- this is 

10 my sixth year. 

11 Q And since you've'been on the board the longest you 

12 would have access to the records of the history of this 

13 association; isn't-that right? 

14 A Access to the history, 'yeah, yeah. 

15 Q Is there a book somewhere that has all the minutes In 

16 it? ' 

17 A Not exactly. I would say kind of more recent ones, 

18 but we were actually up In a -- like, an attic looking for 

19 old minutes and stuff. 

20 People don't do the greatest job In the world 

21 with that part. I guess because it always changing. 

22 Q So the only records you ever looked at was what was 

23 produced over the past six years; is that your testimony? 

24 A Yeah. I mean, I have the ones from when I've been on 

25 the board. 
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And like I say, when we hired the lawyer, the 

idea was is we were supposed to go and find all the 

records to give to him to see if, you know, he could find 

anything. So we dug up some and there wasn't some real 

perfect little -- all these records. It was just kind of 

a hodge-podge of stuff that we passed on. 

Q Let me show you this document and see if you 

recognize that document. 

A 

Q 

A 

No, sorry. 

You've never seen that before? 

Unh-unh. But I could sit here and read it if you'd 

12 like. 

13 

14 

15 

16 

17 

18 

19 

Q Well, I'm gOlng to ask you to, but let me find my 

place first. 

A Okay. 

Q That's dated March 21, 1991, isn't it? 

A 1991, yeah, yeah. 

Q 

A 

You didn't have that. recorq; is that right? 

Again, I didn't -- when we were going to gather stuff 

20 to give to the lawyer --

21 Q I understand. You did the best you could. 

22 

23 

A 

Q 

Perfect, right. 

But in that document you're looking at, look at the 

24 part that says "new business" which is about three 

25 quarters of the way down the page. 
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A Okay. All right. 1 

2 

3 

Q And if you can just read that, the first couple of --

4 

5 

6 

7 

8 

9 

10 

well, just read that whole little paragraph for me. 

A "Beau Powell addressed the vacancy problems of the 

commercial units due to the restrictions as stated in the 

master deed. Restaurants, which are prohibited, have 

worked well in other similar buildings. He offered the 

motion to amend the bylaws to allow the board at its 

discretion to allow other usage. Due to there being less 

than 75 percent,the motion will go' to the homeowners in a 

11 special election. The additional caveat was made there 

12 'would not be beer or wine sold without food consumption." 

13 I think that's a rule -- but yeah. Okay. 

14 Q So that's out of the minutes that you either didn't 

15 have or couldn't find; is that right? 

16 A Yeah. I mean, they might be in that box. 

17 Q That seems to say, doesn't it, that there is a motion 

18 on the table to amend the bylaws to allow restaurants to 

19 be there as long as they serve beer and wine with food 

20 consumption; isn't that right? 

21 A Amend the bylaws. Is the bylaws the same as the 

22 deed, the same deal? 

23 

24 

25 

Q 

A 

Q 

I'm not supposed to answer your questions, but yes. 

Okay. 

So that's one you didn't have; lS that right? In 
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1 your investigation in looking through the attic and so 

2 forth, you didn't have that one? 

3 A I don't think so. 

4 Q Okay. Now let me show you another document.' Take a 

5 look at that one. 

6 A All right. 

7 Q Now, the date at the top of that lS March 22nd, 1993; 

8 lS that right? 

9 A Right .. Right. 

10 Q And if you'll. look at once again where it says "new 

11 business," what does' that say? 

12 A "The Duck In restaurant has notified the board of its 

13 intent to build a deck in front of the commercial units 

14 currently occupied by G&A Jewelers and the Columbia Tan 

15 Spa. This property is owned by the City of Columbia and 

16 the deck will have to be approved by the zonlng 

17 department. The opinion of those.present at the meeting 

18 was that the deck, done properly, could be an asset to the 

19 

20 

21 

22 

23 

24 

25 

. building. " 

Q Okay. That's good. You've got the·part. 

A Okay. 

Q So it looks like that the first one I showed you was 

dated 1991; is that right? 

A Right. Uh-huh. 

Q And the second one. is March of '93 --
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A Right. 

Q -- which lS two years later? 

A Right. 

1 

2 

3 

4 

5 

6 

7 

Q And it appears that The Duck In is a restaurant now 

In Tavern on.the Greene~ isn't it? 

A 

Q 

Uh;,...huh. 

And they're going to build a deck in front of those 

8 cormnercial units; isn't that -right?, 

9 A Right. 

10 Q And no objection from the homeowners association; 

11 isn't that right? 

12 A Or at least those five people on the board, yeah. 

13 Q Well, if there were a problem with the entire 

14 association, wouldn '.t they have corne to the board and 

15 said, gee, there's something going on here, there's a 

16 restaurant that's corne in, I want to stop this?' 

17 A No. It doesn't really work like that because there's 

18 some owner residents, but the great majority are le~sed. 

19 Q Wouldn't the board, however, have done something in 

20 its power to stop a restaurant had it not already approved 

21 a restaurant in 1992? 

2'2 A . I don't know .. I think maybe these people -- I don't 

23 know. I don't know. 

24 Q You just don't know. And part of the reason 'you 

25 don't know is you don't have access to the history that 
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1 apparently the defendants have; is that right? 

2 A Well, people on the board don't know a lot. I mean, 

3 we're just people. 

4 Q Okay. Now, let me show you the next document, 

5 March 25th --March 24th, 1995. See if you recognize that 

6 document. 

7 A Nope. Again, I didn't get in there until May of 

8 2002. 

9 Q Well, and if you would, this lS once agaln the annual 

10 meeting, isn't it? ' 

11 A In 1995 this is the annual meeting. 

12 Q Okay ... And if you'll read the first line, where does 

13 it say the meeting was held?' 

14 A At Beau Dee" s restaurant. 

15 Well, you know, I definitely. knew that there's 

16 been restaurants there a long time .. I think that was the 

17 reason why people just"'-- on the board were like, well, 

18 it's always been there, it's always been there. So, I 

19 mean, I dori't dispute that there's been ~estaurants there. 

20 Q Well, if you're the -- if you've been there the 

21 longest, you've been there six years --

22 A Uh-huh. 

23 Q -- and you can't find old records that have history 

24. of it, is it possible that records existed that tacitly 

25 approved of restaurants and bars and that 'you just didn't 
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1 know 

2 A· Well, even if they approved them, they didn't get the 

3 deed changed. It says plain as day, no restaurants 

4 allowed. I mean, that's all that I'm going by. 

5 Q But there was not an amendment made and, once again, 

6 you don't have any history because you're just people? 

7 A Yeah. There was not an amendment done. 

8 Q Okay. 

9 A Had there been, then we might have, as the current 

10 board, attempted to do an amendment so that there couldn't 

11 . be restaurants, I guess. 

12 MR. BOGER: Beg the Court's indulgence. 

13 BY MR. BOGER:' 

14 Q Now, you came on In '02 again? 

15 A No, I bought the unit in '02. I actually was -- our 

16 annual meetings are in December and that's when we vote, 

17 and so December of '03.' So the board for '04 was when I 

18 first carne on. 

19 Q And this restaurant/bar has been a problem for a long 

20 time; is that right? .' 

21 A Yeah. Once I found -- yeah. I mean, it's part of 

22 Place on the Greene. It's not just there. 

23 Q And has that been a focus of some of the meetings? 

24 A You know, not really because there's just this., Well, 

25 they've just always been there, they've just always been 
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1 there, they've just always been there. So no, there's 

2 not I mean, I have to honestly tell you that I, am the 

3 one that after reading the master deed said, you know --

4 that spearheaded this, well, let' s uphold the master deed. 

5 Let's try and just uphold the master deed and do what 

6 we're supposed to do. 

7 Q Let me show you this document, if I may. If you can 

8 just identify that for me. 

9 A December' 03, Clawson's Inn'. 

10 Q And what does it -- give me just a second. 

11 The problems in the middle of that are -- the 

12 topics are re-election of officers, budget, roof repairs, 

13 revision of rules and regulations, fines and penalties, 

14 pigeon problems, and results of pet preference by owners. 

15 Is that the ,problems in those three? 

16 A Right. 

17 Q The restaurant is, not on the table In '03, lS ,it? 

18 A No. 

19Q In fact, without me going through all of these 

20 

21 

22' 

23 

A 

Q 

A 

Q 

24 it? 

The restaurants are never on the table. 

It's never been on any --

No, because they've just been there. 

At any annual meeting that has not been an issue, has 

25 A Unh-unh; No. I mean, it just -- no. 
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1 Q So this is just sort of your spearheading, this. 

. 2 termination of the restaurants? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A 

Q 

No. This.ls me upholding the master deed. 

Okay. 

A Or looking at what should or shouldn't be. This is 

me going, there lS nobody in their right mind that would 

say I want to live above-- that's all that is. 

MR. BOGER: Your Honor, I would --

THE WITNESS: I mean all along I will tell you 

that lots' of people that live there say they don't like 

it. 

MR. BOGER: Object to anything that -­

THE WITNESS: Oh,sorry. 

MR. BOGER: I would 'like to move to mark the 

exhibits which I have given her, and· I think there are 

four. Did anybody keep count? 

THE WITNESS: Oh, I'm sorry. One, two -­

THE COURT: Any objection? 

THE WITNESS: Actually, there might be five. 

MR. BOGER: I will do them individually, Your 

Honor, unless there's an objection. 

MR. SPILLANE: Your Honor, I plan to call Deane 

Chavous later to signing two of these. 

24. We have no objection to their admission as four 

25 exhibits. Are they all separate? 
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THE COURT: There are four? 1 

2 l'1R. BOGER: There are four. Two pages need to 

3 be stapled together. 

4 l'1R. SPILLANE: They seem to be the business 

5 records of the association. 

6 THE COURT: Just give the court reporter an 

7 opportunity to mark them before you start back. 

8 (WHEREUPON, Defendant's Exhibits Nos. 1~4 were 

9 marked for identification and received into 

10 

11 

. evidence. ), 

l'1R. BOGER: Your Honor, that all the questions I 

12 have forMs. Greiner. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

. 23 

24 

25 

THE COURT: Anything from you, Mr. Best? 

l'1R. BEST: Yes, Your Honor, just a few. 

'CROSS-EXAM I NAT ION 

BY l'1R. BEST: 

Q Ms. Greiner? 

A Yes. 

Q A couple of times you have made the statement that 

who in their right mind would want to live above that? 

A Uh-huh. 

Q Isn't it primarily college students that live at . 

Place on the Greene? 

A You know, it's a combination, which I was kind of 

pleased to see. 
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But there are a lot of college kids that live there? 

Yeah, there are. It's right there at the university. 

3 You can walk to class. It's perfect. 

4 Q Whose duty is it to follow through with the amendment 

5 process in that master deed? Isn't it yours? 

6 A The board of directors .. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Yours now? 

Are you asking me if I was going to make an 

amendmeqt would it be my job? 

Q If you were to make an amendment, isn't it your 

responsibility to follow through to see that the 

recordation takes place? 

A I guess. I mean, I'll be honest, when.you're on a 

board of condominiums you don't know a whole lot, but yes, 

I would assume if you 'uphold the deed or you amend. the 

deed, that it's up to you. 

Q All right. In the first exhibit that Mr. Boger 

. showed you --

A Uh-huh. 

Q 

A 

Q 

A 

Q 

A 

--I thirik it's ·March of '91. 

Uh-huh. 

It says a special vote 1S going to be taken .. 

Uh-huh. 

Do you have the results of that vote? 

I mean in '91 I wasn't even -- do I have the results? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

Q You are the board, ma'am. Does the board have those 

10 

records? 

A I don't think so. I'd have to look. 

Q So if I further understand your testimony, the way 

you read these restrictions is that if you can get 

75 percent this year and 75 percent next year, you can 

flip-flop this thing any way you want to? 

A No. I don't think so. 

Q That's the way you testified. 

A Oh, yeah. I mean, if I could get 75 percent of the 

11 people to say they don't want restaurants down there, 

12 yeah, that would -- but I didn't need to do that because 

13 it already said it in the master deed. 

14 Q All right. Now, in 2004, is that the year that you 

15 ran for the board? 

16 A Yeah. Well, actually December of 2003, which yes, 

17 I'm on the board starting in '04, January of '04. 

18 QAnd did in '04 the board for Place on the Greene 

19 publish some new rules and regulations? 

20 A We were always trying to do --you know, we were 

21 trying to with students living there, yeah, we had good 

22 rules and regulations, as does every place. 

23 Q Can you identify-that document for me? 

24 A It's the rules and regulations that my guess is 

25 Michelle-typed up. 
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1 Q And if you would, turn to the last page and cite the 

2 

3 

date at the bottom that shows the revision date. 

A 1-04. 
, \ 

4 Q Do you ,take that to 'be January '04? 

5 A I do. 

6 t1R. BEST: - Okay. We'd move this as Defendant's 

7 whichever next number, your Honor. 

8 THE WITNESS: ,You know, we're always thinking In 

9 terms of residents because that's 'what we consider 

10 ourselves, residents, people living there. 

11 BY MR. BEST: 

12 Q But you don't live there? 

13 A My son and his wife and little boy, but they moved 

14 out. So now I'm renting it or leasing it. 

15 t1R. SPILLANE: They appear to be the rules and 

16 regs of Place on the ,Greene in '04. No objection. 

17 THE COURT: Mr. Boger, there's no objection from 

18 you? 

19 t1R. BOGER: No, ma'am. 

20 THE COURT: So that will be Defendant's Exhibit 

21 5. If you'll glve the court reporter time to mark it, 

22 please. 

23 (WHEREUPON, Defendant's'Exhibit No.5 was marked 

24 for identification and received into evidence.) 

25 BY t1R. BEST: 

100 



47 

1 Q On your page'two, Ms. Greiner, lS that where the 

2 actual rules and regulations start or is that on page one 

3 of what you have? 

4 A Renting of unit, parking. One, two, three lS on my 

5 front page. 

6 Q All right. One, two, three. Item three deals with 

7 solicitation? 

8 A Uh-huh. 

9 Q And, if you would, read the first sentence of that, 

10 please. 

11 A "Businesses shall not advertise their product, 

12 services or functions in the common areas of Place on the 

13 Greene. " 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Okay. And then go on to ,your page two and item 

number four. 

A Annoyances? 

Q Correct. In ,:the .. second paragraph of that, beginning 

with the words "after 10 p.m." 

A Right .. 

"Noise from televisions, stereo equipment, 

people, et cetera, should be kept to a minimum at all 

times, especially during the hours of 10 p.m. through 

8 a.m. After 10 p.m., customers of the commercial units 

must be served within the business location" -- well, 

that's because they're always spilling out, being loud 
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1 "outside commercial units. Any tables or chairs for 

2 commercial units are to be brought in by 10 p.m. to 

3 decrease the loitering problem." 

4 Do you want me to keep reading, "Columbia 

5 Police "? 

6 

7 

8 

Q 

A 

Q 

No, ma'am, I don't. 

Okay. 

The rules In '04 make specific provisions for 

9 operation of commercial units, do they not? 

10 A Oh, absolutely. When I first got there, that's the 

48 

11 deal, they've just been here and they've always been. So 

12 we're· trying to make· the best of ·the situation. 

13 Q And you made, specific mention of how they should 

14 serve their customers and they're servlng them what? 

15 A What are they serving them? 

16 Q Yes, rna' am. 

17 A Food and drink. 

18 MR. BEST: Thank you, ma'am. 

19 I don't have any further questions, your Honor. 

20 THE COURT: Any redirect? 

21 MR. SPILLANE: . Yes, Your Hono.r. 

22 REDIRECT EXAMINATION 

23 BY MR. SPILLANE: 

24 Q Ms. Greiner, did the board vote to bring this 

25 lawsuit? 

102 



1 

2 

\/ 

A 

Q 

Yes, we did. 

Do you consider yourself spearheading the lawsuit? 

3 A I consider myself bringing it to the board's 

49 

4 attention, that it's our job to uphold the master deed and 

5 we just need to do it no matter how long it's not been 

6 done. So yes, I was the one that continued to point that 

7 out. 

8 Q 

9 A 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

A 

Q 

Let me show you Defendant's Exhibit 1. 

All right. 

And under "new.business" it·mentions Beau Powell. 

·Uh-huh. 

Do you know who that was? 

I've learned that he was actually the developer. 

All right. You .don't really know who he is, right? 

No, I don't. I mean, I don't know him, no. 

And it says he addresses the vacancy problem for the 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

commercial units due to the restrictions in the master 

deed. 

A Uh-huh. 

Q What were the restrictions in the master deed? 

A That you couldn't have a restaurant. It was just for 

general office use and limited service establishments. 

Q All right. The second sentence says that it ·worked 

ln similar buildings. It says --

A Worked well in similar buildings. 
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1 Q Listen to my question.' He offered the motion to 

2 amend the bylaws. 

3 Is the restaurant restriction in the bylaws or 

4 the master deed? 

5 

6 

7 

8 

9 

A 

Q 

A 

Q 

A 

The master deed. 

All right. 

That's why I asked 

Are the bylaws part 

Hold on one second. 

that other lawyer. 

and amended to the master deed? 

Let me look and see if it says 

10 bylaws. 

11 Yes. There are bylaws. But there's nothing \ 

12 about the restaurants in there· I don,'t believe. 

13. Q Would amending,the bylaws change the master deed? 

14 'A I don't think so. 

15 MR. BOGER: Object, Your Honor. She doesn't 

16 know the answer. 

17 THE WITNESS: I don't. I 1Jlean; the master deed 

18 lS the main thing that was set up so that it would be a 

19 good property. 

20 BY MR. SPILLANE: 

21 Q All right. Let's stop and find the bylaws which are 

22 attached in the master deed. 

23 

24 

25 

A 

Q 

A 

And I see those. 

All right. If you could glve me the page. 

It's right after the certification df incorporation. 
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1 It's right here. 

2 Q All right. What page? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

. 16 

17 

18 

A It's right after the certification .. You know, the 

whole master deed and then there's some drawings of the 

building and then there's a certification and then there's 

bylaws. Page 46 is what it's stamped. 

Q Page,46 it's stamped. That's the bylaws? 

A Correct. 

Q Could you find where it talks about amending the 

bylaws? 

A Hold on. I've looked at this. 

MR. BOGER: Your Honor, if it will help, we'll 

stipulate that the bylaws may be amended. 

THE COURT: It's page 52. 

BY MR. SPILLANE: 

Q Page 52 . 

A 

Q 

Sorry. I'm looking. The writing lS kind of little. 

All right. Page 52, Exhibit J~7, page seven, talks 

19 about amendments in Article XlV, 14. How are the bylaws 

20 amended? . 

21 A "These bylaws may be amended at a regular or special 

22 meeting of the members by vote or a majority of a quorum 

23 of members present in person or by proxy. " 

24 Q All right. So they would be amended by a majority --

25 A· Right. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

52 

Q -- of the people; lS that correct? 

A A quorum, yes. 

Q Quorum of the interests represented? 

A Uh-huh. 

Q 'And we said earlier the master deed would be amended 

by a super majority; is that correct? 

A Right. 

Q What was· that number? 

A 

Q 

seventy-five percent. 

All right. Do you know if this motion ever went to 

11 the homeowners in a special election? Someone had a 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

motion it seems maybe? 

A From back in '91? 

Q Yes. 

A No. 

Q You weren't on it then, were you? 

A Seems like when we got a copy of this it would have 

been in there. 

Q Can the board amend the bylaws? 

A Yeah. I mean, if you have enough support. 

Q Does the board have to get a majority vote of the 

people? 

A Yes. Yes, they do. 

Q Defendant's Exhibit 3, I want to show you -- I think 

it's in that attachment. 
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3 

4 

5 

6 

Q 

A 

Q 

A 

That was one of the letters. That's all I have. 

Defendant's Exhibit 3 --

He took them all back. 

Okay. I've got 5. 

. It's the only one I have. 

.MR. BOGER: Which one1S that? 

7 MR. SPILLANE: That's the annual meeting. 

8 BY ·MR. ·SPILLANE: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

I'll show you Defendant's Exhibits 3 and 5. 

Okay. 

This was an annual meeting; 1S that correct? 

Right. 

From '95? 

Right. 

Before you came on, right? 

Right. 

Are issues discussed in the board that never get to 

18 the agenda at the annual meeting? 

19 A Oh, absolutely. 

Who sets the agenda for the annual meeting? 
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20 

21 

Q 

A You know, since I've been on the board, the property 

22: management company. 

23 Q Okay. Do you know of any amendments that were passed 

24 by the people during your tenure, amendments to the master 

25 deed that didn't get recorded at the courthouse? 
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S4 

No. 1 

2 

A 

Q Do you know of any amendments'that were passed by the 

3 people during your eight years -- not eight years. How 

4 

S 

6 

many years, eight? 

A Six. 

Q Six -- that were passed by the people? 

7 any amendments to the master deed? 

8 A No. 

Were there 

9 Q Do you know of any amenctments to the bylaws that were 

10 passed by the people during your time? 

11 A No. 

12 Q All right. Let me show you Defendant's 5, rules and 

13 regulations. 

14 And Mr. Best asked you about limiting hours and 

lS telling them to take in tables and all. 

16 

17 A 

Did the board try to control the situation? 

Yeah. It seemed like the next -- I mean I had just 

18 gotten on the board, but yeah, at least limit things, 

19 sure. 

20 

21 

22 

Q 

A 

Q 

Is there any -- who passes the rules and regulations? 

The board of directors. 

Can the rules and regulations overtake or trump the 

23 master deed? 

24A Not at all, no. 

2S MR. SPILLANE: Thank you, Ms. Greiner. 
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1 

2 

3 

4 

5 

.. THE COURT: 

THE WITNESS: 

MR. BOGER: 

THE COURT: 

MR. BOGER: 

You may step down. 

All right. 

Recross, Your Honor? 

Oh, I'm sorry. Yes. 

I will be brief. 

6 RECROSS-EXAMINATION 

7 BY MR. BOGER: 

55 

8 Q On page 16 of the these amendments excuse me, of 

9 the master deed 

10 

11 

12 

A 

Q 

A 

Uh-huh. 

Can you find that pretty quickly? 

I can. Page 16. All right. You mean the stamp or 

13 the one at the bottom? 

14 

15 

16 

17 

Q 

A 

Q 

A 

The stamped one at the bottom. 

The stamp. 

The stamp, I'm sorry. 

That's okay. That's the page where it talks about 

18' the commercial units? 

19 Q Yes, ma'am. I'm gOlng to try to just limit my 

20 questioning. 

21 You see where it. says "in the preparation or 

22 delivery of food"? 

23 

24 

A. 

Q 

Okay. Let me find that. 

It's about the sixth or seventh line down on that 

25 paragraph. "Engaged in," it begins "engaged"? 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

And you're in section 3? 

Yes, rna' am. 

Okay. 
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A 

Q 

A 

Q About six or seven lines down. And I'll just read it 

for you. 

A Okay. 

Q "Engaged In the preparation or delivery of food, no 

poolhall, game room, bar, lounge, or retail shop that 

relies on a volume of walk-in patrons shall be permitted." 

Is that correct, that's what it says? 

A 'Right. Right. -Right.· 

Q And in the pictures,' which I think are marked as 

Exhibit 8 --

. A Uh-huh. 

Q there's a picture of the ATT store; isn't that 

right? 

A There lS. 

Q And it's heavy walk-in, wouldn't you agree? 

A Not really. I mean it's open 9 to 5, I guess, 'for 

people that have phone issues that corne and go. 

Q 

A 

Q 

So there's walk-in traffic? 

There is. 

And you've chosen and you're spearheading this 

lawsuit not to sue them; isn't that right? 

A Correct. 
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1 Q Okay. And you, as the spearhead. of this 'lawsuit, did 
, 

2 not find until today that there was minutes in 1991, in 

3 1993, . which tacitly approved of the restaurant and bar; 

4 isn't that correct? You didn't find those records, did 

5 you? 

6 No. I mean, I'm sure· there's a reason why they're 

7 there and had been all these years. There's no doubt. 

8 Q Could the reason be that you didn't find them because 

9 of the poor recordkeeping on the board of directors' 

10 behalf? 

11 A Oh, I think every board in America has poor 

12 recordkeeping, you know, but we do. have our master deed. 

13 

14 

15 

16 

17 

MR. BOGER: That's all the questions I have. 

THE COURT: Anything further from anybody? 

You may step down. Thank you. 

You may call your next witness. 

MR. SPILLANE: We'd call Larry ,Phipps. 

18 .LARRY PHIPPS, . after being duly sworn, testified 

19 as follows: 

20 THE CLERK: Please have a seat here, sir. State 

21 your full name for the record and please spell your last. 

22 THE WITNESS: My name is Larry Phipps .. Last 

23 name lS P-H-I-P-P-S. 

24 DIRECT EXAMINATION 

25 
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1 BY MR. SPILLANE: 

2 

.3 

Q 

A 

Mr. Phipps, what's your occupation? 

I write a couple of sports football magazines and 

4 have a small janitorial service. 

5 Q 

6A 

7 Q 

8 A 

9 Q 

10 A 

11 Q 

12 A 

What is your connection with Place on the Greene? 

I have been a resident for about·eight years. 

Were you ever on the board? 

For a little over a year, yes, sir. 

What unit? 

508. 

508? 

That's correct. 

58 

13 Q What type of businesses are being run at Place on the 

14 Greene starting from left to right facing the building In 

15 the commercial unit? 

16 A Starting with Unit A would be the Pita Pit and then 

17 Tavern on the Greene has three units and then you have the 

18 ATT store and you have the new store, the tobacco shop, 

19 and then you have The Blue Cactus. 

20 Q All right. Let's start with A. What's the Pita Pit 

21 do? 

22 A They are basically a sqndwich shop, I believe. I've 

23 actually never been in there, but as far as I can tell 

24 they're a sandwich shop. I see a lot of people going In 

25 and out with sandwiches up until, you know, 3 a.m. In the 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

mornlng the business stays open. 

Q Do you have a menu from there? 

A I certainly do. 

Q Would you identify that? Is this the only one you 

have, Mr. Phipps? 

A Yes,. sir. ' 

MR. BEST: It's looks like a menu, Your Honor. 

MR. SPILLANE: I will' introduce this as 

Plaintiff's 9. 

THE COURT: without objection. 

59 

11 (WHEREUPON, Plaintiff's Exhibit No.9 was marked 

12 for identification and received into evidence.) 

13 BY MR.. SPILLANE: 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Do. you have any other menus? 

Yes, I have a menu from The Blue Cactus. 

Where did you get this menu? 

That was pulled from the Internet. 

It was pulled from the Internet? 

Yes, sir. 

When did you do that? 

Last night. 

MR. BEST: No objection. 

MR. SPILLANE: I would submit this as 

24 Plaintiff's 10. 

25 THE COURT: Without objection. 
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1 (WHEREUPON, Plaintiff's Exhibit No. 10 was 

2 marked for identification and received into 

3 evidence. ) 

4 BY MR. SPILLANE: 

5 Q Mr. Phipps, I show you a set of pictures that have' 

6 been marked Plaintiff's Exhibit. 7. Would you identify 

7 those, please? 

60 

8 A These are photos.that I took a couple of weeks ago --

9 I guess a few days ago, showing the front· of the Place on 

10 the Greene. 

11 Q Are they pictur~s of Place on the Greene? 

12 

13 

A Correct. 

MR. SPILLANE: I move to admit that as 

14 Plaintiff' s 11, that group. 

15. THE COURT: I thought that was Exhibit 7? 

16 MR. SPILLANE: Stipulated. 

17 THE COURT: I thought that was Exhibit 7? 

18 MR. SPILLANE: I'm sorry. You're right. 

19 THE COURT: It's already entered. 

20 BY MR. SPILLANE: 

21 Q Mr. Phipps, looking through those 'pictures, do they 

22 adequately depict the front of the Place on the Greene 

23 building? 

24 A Most certainly. 

25 Q All right. You have some other pictures from the 
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1 back in that group. What are those? ' You have a dumpster, 

2 I believe. 

3 A That's the dumpster area for the entire complex, both 

4 residential and commercial. 

5 

6 

Q 

A 

Okay .. Do you have a menu from Tavern on the Greene? 

No, I do not. From what I understand, all they have 

7 is a menu that's on a chalkboard. And there was some 

8 question regarding that on a separate occasion that I have 

9 knowledge of to be able to say that. 

10 

11 

12 

Q 

A 

Q 

Okay. Are you familiar with restrictive covenants 

Yes, sir. 

-- at Place on the Greene. What do the restrictive 

13 covenants allow for .In your ~nderstanding? 

14 

15 

A 

Q 

They do not allow for bars and restaurants. 

All right. Businesses, some businesses operating 

16 there are bars and restaurants and serve food; is that 

17 correct? 

18 

19 

A 

Q 

20 food? 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

That's correct. 

Does ATT·-- I guess it's ATT In Unit E, do they serve 

They do not. 

Serve beer? 

They do not. 

Serve wine? 

They do not. 
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1 

2 

Q 

A 

62 

Are they noisy? 

In the times that I've lived there, they actually are 

3 not very busy at all. There's not much foot traffic going 

4 

5' 

6 

7 

ln and out of there. So no; I would say that they're not. 

Q' Do customers loiter in front?· 

A 

Q 

No. 

They close up at· what time, do you know? 

8 .A I believe it's 6 o'clock every evening except for 

9 Saturday. I think they close a little bit earlier on 

10 Saturday. 

11 

12 

13 

Q 

A 

Q 

Do they generate a lot of garbage? 

No. 

Are you familiar with the problems with the 

14 commercial units at· Place on the Greene? 

15 

16 

17 

A 

Q 

A 

Yes, lam. 

How are you familiar with those problems? 

Well, of course', I live there and I live on -- right 

·18 above the businesses basically. I'm on the street side 

19 the same as they are. 

20 Q List for me or tell me about the problems. And if 

21 

22 

23 

24 

25 

you can-be specific to one unit. Mention either the unit 

or the name of the business. I think we talked about Pita 

Pit and Blue Cactus. 

A Well, first of all, I think it definitely presents a 

security problem. For example, the employees of these 
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1 businesses, they have access to the secured areas of the 

2 building. And now when they are going in and out of the 

3 building, the secured part of it, for example, taking out 

4 garbage, when they go down to the garage area, come off 

5 the elevator, that is a real opportunity for a vagrant or 

6 any other unauthorized person to come into the building. 

7 And I know that this happens because when I go down the 

8 elevator at night, sometimes I will run into people that I 

9 recognize as not being residents of that building, should 

10 not be in that building, and I will either call the police 

11 or I will question them. So I think it definitely affects 

12 the security . 

. 13 For example, the Pita Pit, for example. At the 

.14 Pita Pit, they have a real bad habit of leaving their back 

15 door,which goes into the secured hallway, they have a bad 

16 habit of leaving that door unlocked and slightly ajar .. 

17 This lS a big security problem._ Someone could go into the 

.18 Pita Pit, order a sandwich or act like they're ordering a 

19 sandwich an~ go straight through the back door right into 

20 the secure,d entrance. So I think this is a big security 

21 problem. 

22 

23 

Q 

A 

Security, all right. 

Let me also say this. 

24 ·1 used to, and still do on occasion, check the 

25 stairwell at around 2 a.m. in the mornlng. There would be 
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22 

23 

24 

25 
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no vagrants in there. But then the next morning at 9 a.m. 

there would be vagrants there. So somehow vagrants were 

accessing that building. 

Q All right. So the front doors, the front door 

entrance lS locked after a certain hour; is that what I'm 

concluding? 

A Well, no. What happens is you have -- to enter the 

building you go through. a set of double doors and then you 

come to a secured entrance. So the lobby area is 

unsecured. But to get into the secured section, the first 

floor hallway, you have to go through the secured door. 

Q Okay. Security, fine. What other problems? 

A Health concerns. These businesses, Pita Pit, Blue 

Cactus, Tavern on the Greene,. they roll their garbage down 

the hallway on to the elevator, and I don't think anybody 

sitting in this:courtroom right now would want to get on 

an elevator or be in a hallway with a bunch of trash. So 

I see that as a health concern. 

And then you've got the food preparation and the 

food storage by these restaurants. That's going to add to 

the pest problems we have. We do have a roach 'problem. A 

few years ago we had to actually pay quite a bit of money 

to have the roaches eradicated. So that adds to the pest 

problem. 

And then another problem we have, this dumpster 
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1 area lS very small. 

2 Q Do you have pictures of the dumpster area in that 

3 package? 

4 A Sure'. 

5 Q You have a dumpster area in the back· of the building,.' 

6 right? 

7 A Right. 

8 Q Is that near the parking lot? 

9 A Right. It's basically in the covered parking garage. 

10 It's on the outside part of that . 

. 11 And what I want to mention about this is from 

12 time to time, we will have vagrants that will go through 

13 that dumpster and pull' out the bags in particular of Pita 

14 Pit -- they love the Pita Pit food -- and leave a complete 

15 mess back there. So not only is there not sufficient 

16 garbage capacity there, we also have a problem with 

17 vagrants going through that garbage and leaving 'it smeared 

18 all around the garbage area itself. 

19 We also have a problem when the city comes to 

20 pick up that dumpster, and keep in mind, this dumpster is 

21 solely--- is basically for the commercial units as well as 

22 for the residents, not near enough capacity. For example, 

23' ·if you go over there right now, you're going to see where 

24 the dumpster was picked up last night by the city, there 

25 lS a· large garbage bag of something -- I didn't have time 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

,21 

22 

23 

24 

25 

to check it, but there's a large garbage bag that had 

fallen out when the city truck picked up the dumpster. 

So and plus, there's some bottles down in 

that area as well as we speak. 

Q What are the other problems? 
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A Well, the other problems are safety concerns. And by 

safety concerns, what I'm talking about is these 

businesses increase the foot traffic in the area and then 

this foot traffic turns into crowds that congregate .. And 

quite naturally, you know, if you have'anytype of 

business that's going to stay open late at night in the 

Five Points area, you're going to have crowds congregate 

in that area. 

We have that problem with Tavern on the Greene, 

especially now that you have the no smoking inside the 

building. You'll have groups of people standing out there 

'til 2, 3 a.m. In the morning talking. Sometimes it turns 

into much more than talking. You can actually hear every 

word they say all the way up to the fifth floor. 

Now, when there's a little confrontation or when 

there's, you know, people get drunker and drunker, you're 

going to have -- you know, the noise escalates. 

For example, two weeks ago there was a gentleman 

standing in the crowd, I caught the last part of it from 

my window, but apparently there was an argument between 
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1 him and maybe it looked like a vagrant guy. 'It almost 

2 turned into the fight. 

3 And, of course, we have had fights out there 

4 before. I'm not saying those fights were with the patrons 

5 from Tavern on' the Greene, but certainly' any time you have 

6 people congregating in the area and they're drinking, you 

7 do have the potential of violence and for fights. So I 

8 see that asa traffic concern. 

9 There's, actually been occasions wheri residents 

10 In the units have actually been arguing with people on the 

11 street. This really happened a lot when Sub Pub was In 

12 existence. 

13 Q Where lS' Sub Pub? 

14 A Sub Pub was in -- it would have been in F. And that 

15 would be in the area where we have that patio, the 

16 concrete patio. That business would stay ,open sometimes, 

1 7 until 5 a. m. in the mornil1g. 

18 During the South Carolina/Alburn football game 

19 on a Thursday night, I had to call the police five times 
) 

20 because of all the noise that was generated from patrons 

21 of Sub Pub. 

22 Q' Sub Pub's gone, ,though, right? 
" 

23 A Sub Pub's gone, right. 

24 Q Who's in there now? 

25 A They just moved in there now. I think it's like a 
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1 tobacco shop or something like'that. 

2 Q What do they sell? Just a tobacco shop. What do 

3 they sell there? 

4 A I think it's, you know, tobacco. Maybe they sell 

5 candy bars, I don't know. 

6 

7 

8 

Q 

A 

Q 

But is it general office? 

I wouldn't guess it would be general office. 

What else? You talked about security, 'garbage, 

9 safety. 
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10 A I want to mention, too, under safety concerns, that I 

11 also see these businesses with the high amount of traffic 

12 that they have and with the type of business they are, I 

13 see that as an increase in the 'potential for fire as well. 

14 

15 

Q 

A 

Fire? 

Fire. And I think that's definitely a legitimate 

16 safety concern. 

17 Q Okay. 

18 A Again, another problem I have is like the residents 

19 of the other units are basically s'ubsidizlng all the 

20 excessive water. 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

Excessive what? 

Water. 

Water? 

Yes, sir. 

Tell me about the water arrangement. 
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1 Well, the water arrangement, basically the way the 
\ 
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2 maste~ deed is set up, really I don't think the commercial 

3 units are actually -- since they weren't considered to 

4 be -- there's not supposed to be any businesses· in there 

5 that· use a great amount of water, there's really not a 

6 differential in what they're paying and then the other 

7 owners are rea.lly. not paying. 

8 Q Do you as a residential owner pay a separate water 

9 bill? 

lOA No, I do not. 

11 Q Who pays the water bill? 

12 A The association pays it. 

13 Q Do the commercial units pay a separate water bill? 

14 A They do not. 

15 Q WhO pays the water bill? 

16 A. Funds from the association through the property 

1 7 management. 

18 Q So a general office water bill you conclude is less 

19 than would be less than a restaurant water bill; is 

20 that what you're saying? 

21 A Certainly. 

22 Q You say they're subsidizing. Is there a noise 

23 problem? 

24 A Yes, sir. You know, I know this year I've called at 

25 least five times about noise generated by Tavern ·on the 
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1 Greene, called the police. When I call the police, they 

2 tell me there's many reports and complaints regarding 2002 

3 Greene Street.. I do not have a copy of those. They are 

4 public record. 

5 Q Noise from what ? 

6 A Noise from basically the crowds congregating In front 

7 of the building. And, of course, this is the·problem we 

8 have. 

9 Let-'s take, for example, you've got Place on the 

10 Greene is on one side of Greene Street. On the other side 

11 of Greene street you don't have any open bars, any 

12 businesses that stay. open past 9 p. m. 

13 When you look at the two, the noise differential 

14 is ,quite striking. The people on the other side of the 

15 street since nothing is open late at night, people simply 

16 walk by. They don't congregate. They keep on going from 

17 the Five Points area back towards the university area. We 

18 don't have that on our side of the street simply because 

19 we've got businesses that stay open until 2, 3, 4 o'clock 

20 in the morning. 

21 Q Who are these people congregating? 

22 A They would be·patrons from, you know, the different 

23 businesses that are there now. In particular right now 

24 you'd be talking·about Tavern on the Greene and Pita Pit. 

25Q What other problems? 
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1 A Another concern that I have lS regarding the 

2 insurance on the building. Quite naturally the insurance 

3 premiums I would assume would be higher because of the 

4 risk. 

5 MR. BEST: Object to his assumptions, Your 

6 Honor. 

7 THE COURT: Sustained as to the assumptions. 

8 BY MR. SPILLANE: 

9 Q Mr. Phipps, do you pay lnsurance, property insurance 

lOon the building because of your unit? 

11 

12 

13 

14 

15 

16 

A 

Q 

A 

Q 

are 

A 

Yes, through the regime fee. 

Who pays the bill? 

The property management company. 

Does the insurance company know these restrictions 

being violated? 

I cannot testify to that. I would hope they do 

17 because I would hate to think that the entire building 

18 could go up in smoke and not'have proper coverage. 

19, Q Okay., What about the front doors and back doors? 

20 Are they a danger? Are they a problem, opened and closed? 

21 

22 

23 

A 

Q 

A 

Yes, sir. 

What's the issue? 

Well, in particular In the garage area, there's 

24 immediate access to the building once those garage doors 

25 open. If you have businesses staying open late at night 
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and employees of those businesses uSlng those entrances or 

exits, whatever you want to call them, then you have the 

potential for unauthorized people entering the building. 

And then you have to question, well, you wouldn't think 

that any employee would knowingly allow somebody to enter, 

but at the same time, these vagrants In Five Points are 

very cunning. They know every trick In the book and once 

that door is compromised in the least, they know how to 

take advantage of it. 

Q You were on the,board for one year, two years, 

something like that? 

A It was about a year and three or four months. 

Q And you've been following ·the board activity? 

A 

Q 

A 

Somewhat, I guess. 

What were the issues when you were on the board? 

Well, when I took over, the building was in pretty 

17 rough shape. Many rules and regulations were either 

18 needed or not enforced. 

19 There were physical problems, the most expensive 

20 . of which was a -:-- we had to replace the entire roof. We 

21 did not have the funds at that time to do that so we had 

22 to have a special assessment, which was not very popular 

23 with the other homeowners. 

24 We had issues with pets. You know, just a wide 

25 variety of problems that we had to deal with. 
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1 Q Do you concur ln the board's activity in bringing 

2 this suit? Do you agree with it? 

3 A Yes, I do. Not only because it's what is written ln 

4 the master deed but also because of the·. practical, 

5 experience of what I've observed, what I've heard. And in 

6 my opinion, the reason that the framers of this master 

7 deed put this inhere was because of the same things that 

8 I'm experiencing as a resident. 

9 MR. SPILLANE: Thank you, Mr. Phipps. I have no 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

further questions. 

THE COURT: Mr. Boger. 

CROSS-EXAMINATION 

BY MR. BOGER: 

Q Mr. Phipps, were you on the board ln 1991? 

A I was not. 

Q Have you had access to the records from the time you 

were on the board? 

A I did not. 

Q Did you find anywhere the 1991 and 1993 minutes when 

you were on the board? 

A. I did not. 

Q Oka~. So you don't know what the board did during 

that tj..me, do you? 

That's correct. A 

Q What year did you move in? 
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It was February of 2001, I believe. 

February of 2001? 

Correct. 

And .when did you get.elected·to the board? 

The first election, I guess, was maybe 2002 or so. 

And when did you leave the board? 

About a year later. 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

You did not have a six-year tenure like Ms. Greiner? 

I did.not, no. 

10 As you stand at .the railroad track where the train 

11 comes .by and look down towards Five Points, this building 

12 is on the right; isn't. that right? 

13 A That's correct. 

14 Q And it would be a fair statement, wouldn't it, to say 

15 the students leave Five Points and corne up that sidewalk? 

16 A They corne up that sidewalk as well as across the 

17 street. 

18 Q And it would·also be· fair to say that right behind 

19 the building is a bar called Pa~lov's; is that correct? 

20 A That seems correct. Right behind the building 

21 there's a parking lot. Behind the building to the right 

22 as you're facing Greene Street would be Pavlov's. 

23 Q So behind the building to the right is Pavlov's? 

24 

25 

A 

Q 

Right. 

And once again 'standing on the railroad tracks, to 
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your right would.be another restaurant? 

A Salty Nut. 

Q Salty Nut. Those are all -- those two restaurants, 

that res.taurant and bar are . right within 50 yards of that 

building;' isn't that right? 

A Yes. 

Q And if you once agaln stand at the railroad tracks 

and go down the hill and turn right where Starbucks is, 

you go a little· bit further and maybe another 50 yards 

there's a bar called Delanej's; isn't that right? 

A That's right. 

Q So patrons from Delaney's, Pavlov's, and Salty Nut 

are within, once again, a 50-yard proximity to your 

building; isn.'t that right? 

A That would be correct. 

Q Isn't it true that water meters could be set up to 

17 have the water for the Pita Pit and The· Blue Cactus and 

18 the Tavern on the Greene to have their own separate water 

19 

20 

meters; isn't that true? 

. A I wouldn't know that. I'd have to see what's In the 

21 master. deed. 

. 22 

23 

24 

25 

Okay. Q 

A For me to categorially say that, I could not. 

Q Did you know that those three restaurants are zoned 

general commercial? 
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A What three restaurants? 1 

2 

3 

4 

5 

Q Pita Pit, Blue Cactus, and Tavern on the Greene. 

A They're zoned what? 

Q General commercial. 

A I'm not familiar with their zoning. So I couldn't 

6 answer that. 

7 Q, You don't know that. 

8 Did you know that the board sued its old board 

9 when the stucco problem came about? 

No, I'm not familiar with that. 

76 

10 

11 

A 

Q Okay. You're familiar with the stucco that carne off 

12 the building? 

13 

14 

A 

Q 

In general terms. I'd heard briefly about 'it. 

And there was a lawsuit that took place between the 

15 board then and the old board. You're not familiar with 

16 that? 

17 

18 

19 

A 

Q 

A 

No. 

Now, you own a -- what is it that you do again? 

I write a couple of sports magazines and have a small 

20 janitorial service. 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

got 

And you also repalr 

I do what? 

Repair credit. 

I've never repaired 

that. 

credit? 

credit. I don't know where you 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

77 
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Q Do you know -- have you ever done anything like how 

to protect yourself if divorce is inevitable? 

A No. 

Q No? Let me show you your website. 

A Oh, you're talking about the book I wrote, "Financial 

Sense." That's a book I wrote on that website. 

Q And in that book or In that website that I'm showing 

you, ·it' 'says you do "how to r~pair your credit;" is that· 

right? 

A You know, I haven't messed with this for like four 

years. I probably should have taken it off the website. 

As far as what I wrote, as far as the context of 

what I was saying how to repair your credit in that 

particular deal, it wasn't -- as far as I can recall, it 

wasn't anything other than general statements, you know, 

things that -- you know, just general commentary. 

Q So. your answer to my question 'a few minutes ago about· 

credit repair, you've never done anything like that, that 

was a wrong answ~r, wasn't it? 

A Yes. 

Well, when you say I do credit repair, I really 

22 didn't do credit repair. I didn't have a business. 

,23 What you're talking about here, these are topics 

24 that are in a book that I wrote. 

25 Q Well, now, that was taken off the Web in October of 
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1 '08. You can see that at the bottom. 

2 A I understand. 

3 Q Is it still on the Web today? 

4 A It's still on the Web today. And I'd completely 

5 forgotten about it. I haven't done anything with that 

6 book as far as sales or anything Slnce maybe 1999,-2000, 

7 2001, something like that. 

8 Q Would you consider -- let me strike that. 

78 

9 Have you walked down to the Sub Pub when it was 

10 there and accosted patrons of that place when they were 

11 trying to get a sandwich? 

12 

13 

14 

15 

A 

Q 

A 

Q 

16 too? 

17 

18 

A 

Q 

No. 

You've never done that? 

Never. 

Do you consider this lawsuit sort of your lawsuit 

I think I benefit from the lawsuit, yes, Slr. 

Have you done things to these restaurant owners, 

19 accosted 'customers, talked people out of going in there? 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

Never. 

Never done 

Never. 

,Never done 

I'veCnever 

So that was 

that? 

credit repair? 

repaired anybody's credit. 

a mistake a few minutes ago, wasn't it? 
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1 A What are you talking about? 

2 Q When I asked you if you repaired credit and you said 

3 no, but your website says you do? 

4 A Again I'll mention to you, my website, what you're 

5 

6 

7 

8 

9 

10 

11 

talking about in this particular section, it tells you 

that in the book, you will discover these things. 

'I've never counseled anyone for credit repair, 

I've never counsekkd anyone for divorce. These 'are simply 

chapters and information in the book. 

MR. BOGER: I don't have any further questions. 

MR. BEST: And I have no questions of this 

12 witness, Your Honor. 

13 THE COURT: Thank you. Any redirect? 

14 MR. SPILLANE: Thank you, Your Honor. 

15 REDIRECT EXAMINATION, 

16 BY MR. SPILLANE: 

17 Q Mr. Phipps, you're familiar with the deed 

18 restrictions on the property that Pavlov's is located? 

19 A No, sir, 'I'm not. 

20 Q Are you familia~ with the deed restrictions on 

21 Delaney's, Starbucks or Salty Nut's property? 

22 A No, sir. 

23 Q Are you famili~r with the zoning for those 

24 properties? 

25 A No, sir, other than the fact that they exist. 
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1 

2 

3 

4 

5 

6 

Q Do you understand this case to be a zonlng case or an 

injunction case to enforce restrictions? 

A I think what he was referring to is completely 

irrelevant. This lS simply to enforce the provisions of 

the master deed. 

Q When· you said you'd ,benefit from the lawsuit, what 

. 7 did you mean? 

8 A Well, I don't mean that I -- you know, what I'm 

9 talking about is in the lawsuit, if the provisions are 

10 upheld, then I .think that that makes the property a more 

11 desirable property. I think I'd benefit from the fact 

12 

13 

14 

15 

·16 

17 

that I don't have to listen to the noise. I don't have to 

be concerned about security. I don't have to be concerned 

about the health concerns. 

Q Do you think your property value would increase? 

A 

Q 

I think it would help somewhat. 

What about the value of the commercial property? 

18 Assuming an injunction were issued, what do you think 

19 about that? 

20 MR. BOGER: Your Honor, he's not an expert to 

21 assess value. 

22 THE COURT:.' I'd sustain the obj ection. 

23 MR. SPILLANE: I'm not asking as an expert, Your 

24 . Honor. I'm asking --

25 THE COURT: You need to lay a foundation. 
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1 MR. SPILLANE: Excuse me? 

2 THE COURT: I think you'd need to lay a 

3 foundation. 

4 MR. SPILLANE: All right. Thank you. No 

5 -further questions. 

6 THE COURT: You may step down. Thank you. 

7 At this time we'll take a lunch break. Let's 

8 corne back at about 2: 10 and we' 11 continue on. 

9 Anything we need to take up before we leave for 

10 lunch? 

11 Hearing none --

12 

13 

MR. SPILLANE: Excuse me? 

THE COURT: Is there anything we need to take up 

14 before we leave for lunch? 

15 MR. SPILLANE: I don't believe so. 

16 THE COURT: Okay. Then we'll see you back about 

17 2:10. 

18 (A lunch break was taken.) 

19 THE COURT: Is there anything we need to take up 

20 before we begin back? 

21 MR. SPILLANE: :t don't believe so, Your Honor. 

22 

23 

24 

25 

MR. BEST: 

MR. BOGER: 

THE COURT: 

.your next witness. 

I don't believe so, Your Honor. 

No, Yo:ur Honor. 

Then, Mr. Spillane, you may call 
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1 MR. SPILLANE: We'd call Laura Nichols. 

2 LAURA NICHOLS, after being duly sworn, testified 

3 as follows: 

4 THE COURT: Thank you. If you'd please have a 

5 seat and state your full name, please. 

6 THE .WITNESS: Laura Nichols. 

7 DIRECT EXAMINATION 

8BY MR. SPILLANE: 

9 

10 

11 

12 

13 

14 

15 

Q 

A 

Q 

A 

Q 

A 

Q 

Ms. Nichols, where do you live? 

Richland County, Columbia, South Carolina. 

Okay. What is your occupation? 

Real estate broker in charge. 

What is your connection with Landmark Resources? 

I'm the owner and,'broker in charge. 

All right. Is Landmark Resources the current 

16 property manager at Place on the Greene? 

17 A Yes, sir. 

18 Q And what does Landmark Resources do for Place on the 

19 Greene? 

20 A We are employed by the board of directors and the 

21 owners to enforce the rules and regulations, to do as 

22 we're directed by the board of directors, to pay the 

23 bills, clean the building, collect the regime fees. 

24 

25 

Q 

A 

Do you manage other complexes? 

'Yes, sir. 
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2 

Q 

A 

83 

.How many? 

We have about 14, including Place on the Greene, that 

3 we manage. 

4 Q Are they condominium projects, if I remember right? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

A 

Q 

Yef!3, sir. 

How did you get started with Place on the Greene? 

A I was hired by Security Federal Savings and Loan to 

assist them in the development and the marketing of Place 

on the Greene. 

Q And when was that? 

A In' 83. 

Q 

A 

Q 

A 

1983? 

1983. 

And what did you do in that capacity? . 

I recommended the architect, who was my husband, who 

16 did the architectural plans for Place on the Greene. 

17 In doing so I was able to. talk with the 

18 developer, Security Federal, Beau Powell and Craig 

19 Stonebruner, about who we were goipg to market the 

20 property to, what their concepts were, help develop the 

21 floor plans, make recommendations, put together the 

22 marketing materials, structured the advertising, took the 

23 calls; sold the units, closed them. 

24 

25 

Q 

A 

And you had an office somewhere to do that? 

We originally started at where 950, the Five Points 
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1 bar lS. Frank Barcow leased a space. 

2 We renovated it there at the corner of Harden 

3 and Greene Street initially. And then once the units 

1,4 started selling, then we were never actually on site, but 

5 we were right down the street during. construction. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Was this a pre-sale? 

It was a pre-sale, yes. 

How many pre-sold before construction? 

It had to be 50 percent sold before constructiOn. 

Did you meet that goal? 

Yes. 

How did they sell? 

Rapidly. 

Really? 

Yes. 

Had you been involved in pre-sales for other outfits 

1 7 like that? 

18 

19 

20 

A 

Q 

A 

Yes, I have. 

How did it compare? 

The other property was on Hilton Head that I did 

21 pre-construction sales for. 

22 The market had changed because of the tax laws a 

23 little bit, but this sold much better, I think, than the 

24 one -- there was just not much competition near the 

25 University of South Carolina, so it ended up being highly 
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1 

2 

3 

4 

5 

6 

sought after. 

Q Are you familiar with this brochure?, 

A Yes. That's the building. 

Q Can you identify that? 

A That's the original and only Place on the Greene 

sales brochure that we used in the marketing of the 

7 product. 

8 MR. BOGER: No objection. 

9 (WHEREUPON, Plaintiff's Exhibit No. 11 was 

10 

11 

12 

13 

marked for, identification and received into 

evidence.) 

THE COURT: That's exhibit number? 

MR. SPILLANE: Eleven. 

14 BY MR. SPILLANE: 

15 Q Plaintiff's 11 is now a Place on the Greene sales 

16 brochure. 

17 Ms. Nichols, the' fi~st insert seems to be the 

18 building; is that correct? 

19 A Yes, sir. 

20 Q Is that an accurate depiction of the building as 

21 proposed? 

22 A Yes, sir. 

23 Q You say your husband was the architect? 

24 

25 

A 

Q 

Yes, sir. 

Okay. Who was the market target for Place on 'the 
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1 Greene? 

2 A When we were, developing, when Security Federal and 

3 Craig Stonebruner and Beau Powell, when we originally 

4 started, we really designed the units ~nd the concept was 

5 for professionals to be living downtown and working 

6 downtown. That was our market target initially in the 

7 original before we actually sfarted selling the units. 

8 Q Did that target change or what? 

9 A Once they went on the market, the're was a lot of 

10 parents that started contacting us because of the location' 

11 convenient.to the University of South Carolina and so the 

. 12 buyers turned out -- there were certainly professional 

13 people that purchased,. because again, that's who we 
, . 

14 originally targeted, but the parents of students ended up 
. . 

15 reaching us and became really the buyers of a lot of them. 

16 Q Do you remember the price range? 

17 A I'm not sure that -- and I'm not sure that that's 

18 even In here. It 'may be. 

19 Price range started from thirty-eight nine to 
! 

20 seventy-four nine. 

21 Q What was your understanding.of the first floor setup? 

22 Of course, your husband's the architect·so you would be 

23 familiar with that; is that correct? 

24 A Correct. 

25 Q Did you see the plans? 
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1 

2 

3 

A 

Q 

A 

Yes, Slr. 

What was your understanding of the first floor? 

The first floor -- Security Federal wa,s really 

87 

4 primarily instrumental and what their concept was is for 

5 that'first floor to be office space, general office. 

6 Again, because it's going to be residential 

7 professional kind of people, they felt like because it 

8 fronted on Gre~ne Street, that it could be used for 

9 general office, a CPA or a lawyer or someone that would be 

10open,in normal business hours. 

11 

12 

13 

Q 

A 

Q 

Nine to five? 

Nine to five, yes, Slr. 

Now you keep mentioning Security Federal. What was 

14 their role? 

15 A They were the developer and lender of the project, 50 

16 percent of the developer: 

17 

18 

Q 

A 

You mentioned two other men also. 

Beau Powell and Craig Stonebruner were the other part 

19 of the developers. 

20 

21 

22 

23 

Q 

A 

Q 

A 

Beau Powell and Craig Stonebruner? 

Correct. 

And what was their role? 

I'm not -- they were partners In the development. 

24 They did a lot of overseeing. I know with the 

25 construction they were on the site and they talked with 
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1 the contractor. What their exact relationship. with 

2 Security Federal and how their inter-operations were I 

3 couldn't tell you. 

4 

5 

6 

7 

Was this any different than other developments that 

you've had? 

A No. 

Q Had you had other developments with commercial units 

8 on the ground floor or on a separate floor? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A No. 

QAll right. Did the commercial units get marketed at 

about the same time? 

A They never -- they were there, but they really were 

not marketed. We didn't solicit commercial busines~es. 

They were available. Only two of the units were sold by 

Landmark Resources. They never sold. It's really the 

residential units that were really marketed'and sold by 

the marketing plan that Security Federal laid out. 

Q So you're saying of the eight commercial units, only 

two were sold by your sales company? 

A 

Q 

Correct. 

Were any changes made in the architectural 

22 development during construction that you know of, of 

23 significance? 

24 A . When the commercial --. the hair salon bought units C 

25 and D where Tavern on the Greene is. The change was that 
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1 they took out that center wall because it was one owner. 

2 They went back to the architect, because again it was 

3 under construction, and eliminated.a wall. 

4 And then I know that there was, which really 

·5 wasn.l t public record, but I know because of my 

6 relationship with the architect that there were changes 

7 made by Beau Powell on the type of stucco that was used 

8 that was not specified by the architect. 

89 

9 Q But the stucco wouldn't go to anything in the master 

10 . deed, did it? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A 

Q 

A 

Q 

A 

Q 

No, sir.' 

Did it be~ome a problem later? 

I did become a problem later. 

You said a hair salon was in C and D? 

Correct. 

Now facing -- I'm standing on Greene Street and I'm 

going left to rtght, that's is A, B, C, and D? 

A Correct. 

Q And then the next spot would be the front door; lS 

tha t corre'ct? 

A That~s correct. 

Q Tell me about the hair salon. 

23 A It was an individual that ran a hair salon and opened 

24 up there In the space. 

25 Q And that was the first business? 
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1 

2 

3 

A 

Q 

A 

90 

That was the first business. 

That's interesting. What happened to the hair salon? 

It wasn't as much business as he felt like he needed 

4 and closed it up after several years. 

5 Q All right. Now, are you familiar with the board of 

6 directors of the Place on the Greene Homeowners 

, 7 Association? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

Yes, sir. 

And do you have. a copy of the master deed? 

I do. 

All right. With the understanding that that is just 

a copy, not a certified copy, let me direct you to Exhibit 

I which is stamped page 41. 

A Yes, sir. 

Q Is that -- that appears to· be the Articles of 

Incorporation filed with the Secretary. of State, I assume, 

back then? 

A Yes, sir. 

Q Is that correct? 

A 

Q 

Correct. 

I direct you to Article Roman Numeral IV, Purpose and 

Powers of the Association. 

A Yes, sir. 

Q 

A 

What does that first sentence refer to? 

It talks about the specific purpose for which it lS 
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1 formed is to administer and enforce all covenants, 

2 condition~_and restrictions for the maintenance; 

3 preservation, architectural control, and general 

4 appearance at Place on the Greene. 

5 _ Q 

6 A 
I 

Why do we put restrictions on property anyway? 

To protect all the owners. It's to protect their 

7 value. It's to have a level playing field so all owners 

8 can feel comfortable in going into something owned by a 

9 group of people. 

10 Q Does it help In mark~ting to individuals that they 

11 know there are quality control restrictions? 

12 Yes, sir, it does. 

13 Q All right. I refer you to the next page which is 

14 page two of the Articles of Incorporation, Article XI, 

15 Roman Numeral XI, Board of Directors. 

91 

16 It says here, "Shall consist of five directors." 

17 We heard earlier testimony that there are five 

18 directors. Are there still just five directors? 

19 A Yes.-

20 Q And are they filled as one-year terms? 

21 A Yes, sir. 

22 Q 
I Has there been any change in the master deed as to 

23 the length of terms of the directors? 

24 A No, sir. 

25 Q Do some directors get reelected for a second, third, 
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1 and fourth year? 

2 Yes, sir. 

3 

4 

5 

6 

7 

8 

A 

Q You're familiar with Karen Greiner. She said she was 

on six years or so, I forget. 

A Yes, sir. 

Q 

A 

Q 

Is that normal? 

If somebody's willing to serve, it's normal. 

What do you mean "if someone's willing to serve"? 

9 A In an association because it's totally volunteering, 

10 it's very difficult to get owners to be willing to 

11 participate and contribute their time. 

12 Q But you have to be an owner, right? 

13 A You have to be an owner. 

14 Q Can you be just a commercial owner and be on the 

15 board? 

16 . A Can you be a commercial owner? 

17 Q 

18 A 

Yes. Do you let commercial owner's on the board? 

If they would like to be on the board, they could 

19 

20 

21 

22 

23 

24 

25 

have been on the board, y~s. 

Q There's no prejudice against them? 

A 

Q 

A 

No, ·sir. 

And who elects· the board? 

At the annual meeting they're elected by the owners. 

Q And you've' conducted some and helped conduct some of 

those annual meetings, haven't you? 
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A Yes, slr. 1 

2 

3 

4 

5 

6 

7 

8 

9 

Q How long has your company, Landmark Resources, been 

10 

11 

the propertY'managing company? 

A Since 2000. 

Q So you've conducted or at least help conducted' at 

least eight. annual meetings; is that correct? 

A Yes, Slr. 

Q Have there been any special meetings of everybody? 

A No, not that I can remember. 

Q I direct you to that:Article XI, Board of Directors, 

and you see the names there of three people In the 

12 Security Federal building. Do you know those people, 

13 Horton, Huntley and Deek? 

14 A I know two of them. 

15 Q Okay. Who are they? Who do you know and what do 

16 they do? 

17 A Ed Horton was my immediate contact through ~~ he's 

18 the one that hired me to do the marketing and development. 

19 Harry Huntley was their· counsel who wrote the master deed. 

20 Q . All right. Harry Huntley wrote the· master deed. You 

21 don't know Carol Ann Deek? 

22 A I don't know Carol.: 

23 Q Their address is in the Security Federal building. 

24 The last two are members of the board you've already 

25 referred to, Roy A. Powell, Jr. 
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A 

Q 

A 

Which he goes by Beau Powell. 

That's my next question. 

Yes. 

94 

1 

2 

3 

4 

5 

6 

Q 

A 

Q 

He's known as Beau Powell. And Craig B. Stonebruner. 

Correct. They were partners. 

You knew them and you said earlier you worked with 

7 them? 

8 A I knew them through -- I did not know them prior to 

9 Place on the Greene. 

10 Q Okay. And their address as' listed on this Articles 

11 of Incorporation are in the Keenan building? 

12 A Correct. They had an office there in the Keenan 

13 building. 

. 14 Q And that's the high rise here in downtown; lS that 

15 correct? " 

16 

17 

18 

19 

20 

A 

Q 

A 

Q 

·A 

Correct. 

Is Keenan Real·Estate In 

Correct. 

Wha t' s Keenan Real Estate 

They're commercial. They 

there? 

do, do you know? 

have a commercial realty. 

21 They do homeowners associations. They sell and" list 

22. commercial buildings and do property management. 

23 Q Okay. You say they do homeowners associations. You 

24 mean what? 

25 A They manage homeowners associations. They were --
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1 Keenan Company was the first property management company 

2 for Place on the Greene. 

3 Q All right. Keenan Company existed at that time, they 

4 were the first property manager for Place on the Greene? 

5 A Correct. 

6 Q And when would they have started? 

7 A When the developers turned it over to a management 

8 company, which was in December of '85, our first annual 

9 meeting. 

10 Q All rlght. NOW, you are 'on -- you have been on the 

11 board of directors In the past for Place on the Greene? 

12 A Yes, sir. 

13 Q And you are not currently on the board of directors? 
" 

14 A No, Slr. 

15 Q And why not? 

16 A Becaus,e Landmark Resources is the management company, 

17 there would be a conflict of interest. , 

18 Q All rigpt. I can understand that. 

19 When were you on the board? 

20 A Not until the second year. The developers controlled 

21 the property' and elected not -- even though I was 

22 nominated, I was not chosen by the developer, by Craig and 

23 Beau to serve on the first board. I started on the second 

24 year. 

25 Q All right. On the second year of the board being 
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1 free from the developer you got elected to the board? 

2 A When they were free of the control of the proxles, 

3 correct. 

4 Q All right. And how long did you stay on the board? 

5 A Until about 1995 off and on. I can't say I was on it 

6 every year, but pretty much consistently until 1995. 

7 

8 

Q. 

A 

So is that '86 to '95? 

Correct. 

9 Q And were you on it later? Did you ever go back on 

10 the board? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

No, sir. A 

Q Do you know or are you familiar with any changes or 

restrictions? 

A I know that there were requests for changes, but none 

ever passed and none were ever made. 

Q .,How would that process go?' 

A Well, there is a master deed. It's pretty 

,straightforward about any changes being approved by 

75 percent of the owners. If that happened, if you got an 

approval, then the approved amendment would' be given to 

the attorney that's handling the association affairs, 

evictions or whatever collections that you're doing, and 

you would have. it recorded in the courthouse if there was 

ever anything that had gotten approved. 

Q All right. What were the topics of the proposed--
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1 you said you heard of a few during your years. 

2 A There' was Beau Powell. When the association was 

3 turned over to the owners tnat first year, only the two 

4 commercial spaces had actually sold. The other pnes had 

5 remained vacant. Beau Powell had wanted to change the way 

6 the master deed read. He wanted to be able to have other 

7 types of businesses other than commercial because they 

8 weren't selling and .they weren't renting to just the 

9 office spaces originally laid out in the master deed. 

10 And there was requests later on about changing 

11 the master deed to allow animals. There was a big to-do 

12 about that that didn't get passed, to allow pets in the 

13 building. 

14 Those were the two major things other the years 

15 that have been addressed. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q All right. As manager· of Landmark, do you have 

control of the corporate records for Place on the Greene, 

the homeowners association? 

A I have what's passed on from management company to 

management company and control'of what we've generated 

since we started managing. 

Q And give me a history of the management companies. if 

.you could. You said initially it was Keenan; 

A Ferris Richardson was the first manager·with Keenan 

Company, then steve Taylor with Keenan Company. Steve 
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1 started his own business and then it went to Deane Chavous 

2 Realtors; 

3 Q About when? 

4 I'm not exactly sure. I ,would say the early 

5 nineties, '89, '90 it went to Deane Chavous. And then 

6 from Deane Chavous it went to Weston Management around 

7 '97, '98. And then' in 2000' it went to Landmark Resources. 

8 Q Let me, show you two of the same letters. Do you' 

9 rec6gnize' those? 

10 

II 

12 

13 

14 

A 

Q 

A 

Q 

A 

'This is a letter that --

Do you recognize them? 

Yes .' 

Tell me what it is. 

It is a letter' that was produced by Keenan Company 

15 ,requesting 

, 16 Q Well, don't tell me about what it says. 
-

17, A Okay. A"letter from the, manager of Keenan Company 

18 was that managing Place on the Greene. 

19 Q ~ll right. You've answered that; And is that letter 

20 kept in the regular course of business activity for Place 

21 on the Greene? 

22 A It was In their documents that were 'passed on, 

23 correct. 

24 Q All'right. It was in the documents that were passed 

25 on by prior management companies? 
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7 

8 

9 

A Correct. 

MR. BOGER: We don't have any objection, Your 

Honor. 

THE COURT: It's Plaintiff's Exhibit No. 12? 

·MR. SPILLANE: Yes. 

(WHEREUPON, Plaintiff's Exhibit No. 1'2 was 

marked for identification and received into 

evidence. ) 

BY MR. SPILLANE: 

Q Ms. Nichols 

Yes, sir. 

99 

10 

11 

12 

A 

Q -- I "m going to hand you. Plairitiff' s Exhibit 6 which 

16 

17 

18 

19 

20 

21 

A 

Q 

A 

Q 

A 

Q 

Yes, sir.· 

F, G, and H? 

Yes, sir. 

Who owned those units? 

Beau Powell, Roy A. Powell, Jr., the developer. 

Roy Powell. How ~- I thought you said the developer 

22 owned them. Did Greene Street Partnership not sell them 

. 23 or do you remember? 

24 A They did not sell and in the final ending of the 

25 development, Beau Powe~l took the four spaces on the right 
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side of the front door and Craig took the two spaces on 

the left side of the building, A and B, as part of their 

payment in the development. 

Q Okay. So I'm facing Place on the Greene from Greene 

Street. Beau Powell got a deed you say for the spaces to 

the right? 

A Correct. 

Q Four you stated, and the spaces to the left, the 

first two closest to the door were already a hair salon; 

is that correct? 

A 

Q 

A 

Q 

Correct. 

So far left would be A and B went to Stonebruner? 

Correct. 

All right. That helps me understand that. 

Let me see that deed. 

1.6 And I direct you to the deed from Greene Street 

17 ,Partnership, an indenture deed recorded in Richland County 

18 as a Deed 767, page 6'29, to be a deed to Roy A. Powell, 

19 Jr. of a number' of units on the 200 level, F, G, and H, 

20 and ask you to look at ,that. 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

Are you familiar with'deeds? 

Yes, Slr. 

Okay. Is what I said just true? 

Yes, sir. 

If you flip to the second page of the deed, what date 
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1 did Mr. Powell take F, G, and H commercial units? What is 

2 the date on that deed? 

3 

4 

A 

5 me. 

April'of -- no, wait a minute. 

November the 8th of 2085 -- of 1985, excuse 

6 Q November 8th, 1985? 

7 A Correct. 

8 Q Was that about the time the developers were winding 

9 down? 

10 A Yes, sir. 

11 Q And it was your understanding that he took those 

12 three units plus some units .on the second floor or one on 

13 the fifth floor; is that correct? 

14 A 

15 Q 

16 A 

.The ~nsold properties, yes. 

Oh, so he took the unsold properties? 

Correct. 

17 .Q .And if we're just talking commercial, he took the 

18 

19 

20 

21 

22 

23 

ones to the right? 

A . Correct. 

Q . F, G, and H. I thought there were four to the right. 

Maybe I'm --

A There are.four to the right. I'm not sure. 

Q We'll catch up with that. 

24 Now, I direct you to the exhibit In front of 

25 you, the letter from November 25th,1985. 
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A Yes, slr. 

Q You just testified on November 8th, 1985, that Mr. 

Powell got Units F, G; and H? 

A Correct. 

Q As part of the wind-down. Does that summarize right? 

A Yes, sir. 

Q Now, what lS this letter? And I shut you down 

earlier. Now you can talk about this 'letter. 

"Dear Place on the Greene OWners" from 

10 November 25th, 1985. What's the import? What's gOlng on 

11 

12 

13 

14 

15 

here? 

A That this meeting will be held by absentee ballot. 

It was a request trying to'get'tbecornrnercial spaces 

changed to allow something other than just office space 

which had originally been recorded. 

16 'Q ,And this letter is from whom? 

17 A Ferris Richardson, the property manager that worked 

18 with Keenan Company that was hired by the developers to do 

19 the homeowners association management that first year. 

20 Q This, is on Keenan Company letterhead, is it not? 

21 A It is. 

22 Q All right.' The first part of the letter talks about 

23 voting on a proposed master deed amendment and what's the 

24 underlying sentence say? 

25 A "This meeting will be held by absentee ballot." 
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1 Q Have you ever been familiar with a homeowners meeting 

2 or a general meeting held by absentee ballot? 

3 A No, not really because this was done prior to it even 

4 being turned over to the owners. So our first annual 

5 meeting was not until December of '85. So this letter 

6 seems a little odd~ of trying to get things changed by 

7 absentee ballot, people that have just purchased, that it 

8 hadn't even been ',,-- a board hadn't even been' elected other 

9 than the designated board in the master -- in the other 

10 document, Section I-F, that stated Security Federal, Beau 

IlPowe~l and Craig Stonebruner. 

12 Q You did have the fourth ,board as explained in Exhibit 

13 , I that we went to earlier which was the Articles of 

14 Incorporation which lists the first board. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Correct.' A 

Q So this was during the first board running the regime 

in Septemberof', 84;, lS that correct? 

A Yes, sir, prior to it being turned over to the 

owners. 

Q All righi;. Now let's go -- "the amended verSlon 

would read." ,What did they want the amended version to 

read? And I direct you to the last two lines on the front 

page. 

A It says, "The use of the commercial space shall be at 

the discretion of the board of directors regarding the 
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1 type of business." 

2 They were wanting the board to be able to 

3 determine the type of business and the type of operation. 

4 

5 

6 

Q 

A 

Q 

And who were "they" on the board? 

They were the developers. 

And that's three from Security Federal and two 

7 from -- at least in the· Keenan building, Powell and 

8 Stonebruner, right? 

9 . A Right . 

10Q All r:!-ght. The 'second paragraph, first full 

11 paragraph there, states what? Read it for the Court. 

12 

13 

14 

A 

Q 

A 

Starting at "this amendment"? 

Yes. 

"This amendment has been proposed to allow the board 

15 of directors to use their discretion in approving 

16 businesses for the commercial space. It is intended to 

17 protect you as a ,homeowner from any business operation 

18 that would not be in your best interest." 

19 Q What do you think about that phrase? 

20 

21 

22 

A 

Q 

A 

I don't think it was a true statement. 

Do you remember this? Do you remember this proposal? 

I remember efforts by Beau Powell and Craig 

23 Stonebruner to change the use on a very regular basis. 

24 

25 

Q 

A 

On a regular basis you say? 

It carne up at a lot of board meetings, yes. 
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1 Q Okay. So what units did Craig Stonebruner get? You 

2 said to the left. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 . 

A A and B. 

Q A and B. And I show you a deed to Craig'Stonebruner 

for Unit A corning out of Greene Street Partnership, which 

lS in Exhibit A, Plaintiff's Exhibit 3. What is the date 

on this deed? I think you're going to have to go to the 

third page. 

A November 8th, 1985. 

Q So November. 8th, .1985, they wound down. I guess they 

got.rid of the ·commercial unit; is that correct? 

A· That's correct. 

Q And on November 25th, 1985, 17.days later, ·they're 

asking for an amendment; is that correct? 

15 A Correct. 

16 Q. You weren't on the first board? 

1 7 A Correct. 

18 QYou got on the second board? 

19 A Correct. 

20 Q While you were on the second board, was there any 

21 litigation you knew about? 

22 A Later, yes. 

23 Q Significant litigation? 

24 A Significant litigation was when we -- ten years --

25 once Beau Powell got off of the board, the board finally 
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1 sued the developer for the stucco prob~ems we were. having. 

2 There was continuous problems with water coming 

3 into the building because there was not proper expansion 

4 joints put in the stucco. Beau Powell had an ability to 

5 convince the. board, oh, we'll caulk it,~ we'll do this, 

6 continued putting things off. 

7 After the ten years Beau got off the board, the 

8 board then finally sued the developer and tried to sue the 

.9 previous.board for lnsurance purposes to try to get 

10 lnsurance money to help cover the problems that we were 

11 having with the stucco. But the statute of limitations 

12 has run out and it didn'tproduce·anything or any relief 

13 for the owners. 

14 Q You said Beau Powell had been· off the board ten 

15 years? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q. 

Correct. 

And then the'board sued the developer? 

Correct. The builder. 

The builder? 

The builder, the architect, correct. 

Why ten years? 

Statute of limitations .. 

On construction? 

Correct. 

What happened to that? Were you su~d? Was your 
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husband sued? 

A . He was sued. That's when I resigned from the board 

so there would be no conflict of interest and they could 

talk freely about their pursuing the lawsuit. I withdrew 

myself from the board in order for there not to be a 

problem. 

Q And is that the same lawsuit Mr. Boger was referring 

to earlier, or do you not know? 

A It lS. 

Q 

A 

So they did ,name the board lS your recollection? 

It was the decision of the board to try to name the 

12 previous board to be able to get· insurance to help cover 

13 the cost of the litigation. 

14 Q Okay. And that suit went down the tubes because of 

15 the statute of limitations; is that correct? 

It did. 16 

17 

A 

Q I show you Defendant's Exhibit 1 whi'ch lS a 

18, homeowners meeting, general,·March 21, 1991. 

19 A Yes, Slr. 

20 Q Have you had a chance to reVlew that document? 

21 A Only briefly. 

22 Q . All right. I'direct your attention' strictly to the 

23 new business section two-thirds of the way down. 

24 A Yes, sir.) 

25 Q "Beau Powell ,addressed the vacancy problems with the 
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commercial units." 

Did he own the commercial units at that time? 

A Yes, slr. 

Q And who else owned them besides himself? 

A Craig Stonebruner. I'm not sure who all the other 

owners were. 

Q And there was one unit owned .by the hair salon 

fellow, I guess earlier, whoever that was? 

A I don't think he owned it then. I think that it 

possibly had been sold. But I know Craig and Beau still 

owned commercial spaces. 

Q All right. And according to this document, this is 

the minutes, Mr. Powell said, "Commercial units were 

14 vacant." Is that your recollection of the status of the 

15 units? 

16 

17 

18 

A 

Q 

A 

Yes, sir. 

There was nobody In them, no businesses? 

I can't say there were no businesses, but that he had 

19 some that were vacant. 

20 Q Did they have trouble renting the commercial units? 

21 

22 

23 

A 

Q 

A 

Yes. 

Why? 

Because the office people didn't have enough parking 

24 at Place on· the Greene to accommodate the businesses. 

25 Q The office people. How much parking do you need? 
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1 A Well, there was -~ the parking on Greene street's 

2 changed several times, but there's only one reserved 

3 parking space per unit. 

109 

4 

5 

6 

Q 

A 

Q 

And the commercial unit had how many reserved spaces? 

One parking space. 

Okay. And so it's your testimony that they had 

7 trouble renting it to general office because of a 

8 limitation of parking? 

9 A That certainly was what -- the feedback that we got. 

10 Q All right. Was there an attempt to change the master 

11 deed to give the commercial spaces more parking? 

12 

13 

A 

Q. 

There wasn't any~- no" there wasn't. 

There wasn't'any more spaces, were there? That would 

14 be fruitless? 

15 . A 

16 Q 

Correct. 

Was there an attempt to change the master deed 

17 according to these minutes, what was the plan? 

18 A He offered a motion to amend the bylaws to allow the 

19 board at its discretion to allow other uses is what he was 

20 proposing. 

21 Q And other uses would be what? What did they 

22 specifically refer to here? 

23 A To allow people to sell food and beer and Wlne, or 

24 allow beer and wine to be sold. The additional caveat was 

25 made that there would be beer or wine -- there 'would not 
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1 be any beer or wine sold without food consumption. 

2 Q So there's an attempt, or at least a discussion, In 

3 March of '91 about changing, amending the bylaws? 

4 A Correct. 

5 Q Do the bylaws restrict the commercial units? 

6 A No, sir. 

7 Q What restricts the commercial units? 
, 

8 A The master deed. 

9 Q And how do you change those? 

10 A With 75 percent vote of the owners agreeing to 

11 change ~ 

12 Q Can the board change the bylaws? 

13 A No. 

14 Q Can the board change the master deed? 

15 A No. 

16 Q How do the bylaws get changed? 

17 A The bylaws have tQ'be changed by 75 percent or more 

18 of the owners agreeing to change it. 

19 Q Listen carefully. I asked you earlier how the master 

20 deed gets changed and that's 75 percent, you said that. 

21 How would the bylaws get changed? 

22 A 

23 Q 

24 A 

25 Q 

Fifty percent plus bne. 

Of whom? 

Of the ovmers.,,, 

Of the ovmers. So the board of'directors cannot 
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1 change either, right? 

2 A Correct. 

3 Q. And then it says, "Due. to there' being less than 73 or 

4 75 percent present." So what does that mean, do you know? 

5 A I'm not sure, because this was certainly in March. 

6 The annual meetings were in December. But again, it --

7 Q This is a homeowners meeting. It says it's an annual 

8 meeting in March. 

9 A That was held In March. 

10 

11 

12 

Q 

A 

Q 

Okay. 

Master deed -- okay. 

"The motion will go to the homeowners In a special 

13 election. II 

14 Did you ever know of any special election --

15 A There was, not. 

16 Q -- over this? There was none? You were present at 

,17 the time? 

18 

19 

20 

21 

A 

Q 

A 

Q -

I was.present. 

You were on the board? 

I was on the board. 

Yes. You were a board member present In these 

22 minutes', right? 

23 A Right. 

24 Q So there's another attempt in '91 to get around the 

25 bylaws in the master deed; is that correct? 
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1 A That's correct. 

2 Q And that's Defendant's Exhibit l? 

3 A Correct. 

4 Q Do you remember anything to do with the Duck In 

5 restaurant from Defendant's Exhibit 2, March of '93, the 

6 annual meeting minu~es? 

7 A I don't remember anything specifically about The Duck 

8 In. They weren't. there that long, in the building. 

9 ,Q The annual meeting was March as best you can 

10 recollect? 

11 A Correct. 

12 Q What was going on here with·the commercial units? 

13 MR. BEST: Your Honor, I think that calls for 

14 speculation on this witness's. ·part and l would object. 

15 She's trying to get into the minds of -- I kTIow she's got 

16 a background In real estate and marketing and whatnot; 

17 however, she's trying to jump from there to what was in 

18 two men's minds, .Mr. Stonebruner and Mr. Powell. She's 

19 got no way of doing that for us. 

20 

21 

THE COURT: You need to rephrase the question". 

MR. SPILLANE: . All right. We'll break it down. 

22 BY MR. SPILLANE: 

23 Q What would happen In the meetings with respect to the 

24 commercial units? Tell me what happened. 
. ' 

25 A Beau Powell was the board member and he was certainly 

166 



113 

1 the developer and the other board. members know and he was 

2 able to intimidate and control the other board members to 

3 look at things that would best serve him. 

4 

5 

6 

Q 

A 

Q 

Did he need to get his commercial units rented? 

Yes. 

Did he ever get them rented? 

7 A Yes. 

8 Q All right. Let's talk about the commercial units, 

9 starting from the left. 

10 

11 

12 

13 

14 

15 

16 

Pita Pit, A. How did that become Pita pit? 

A I don't know how. It originally started off as a 

laundromat. 

Q A laundromat. 

A . And then Pita pit. I don't know when that changed 

hands. 

Q And who owned that? 

17A Craig Stonebruner. 

18 Q And Craig Stonebruner was one of the developers on 

19 the board?' 

20 A He was not on the board, but he was one of the 

21 developers. 

22 Q 

23 ·A 

24 Q 

25 

He was one of the developers. 

He was on that original board. 

. He wason the original board, but not later. 

He wasn't on your second board, was he? 
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1 A No. 

2 Q All right. Did he develop Easy COln Laundry? Is 

3 that the name of it? 

4 . A I don't know. He owned the space. I don't know if 
-

5 he owned Easy Coin Laundry. 

6 Q All right. That's Unit A. Unit B, C, and D are now 

7 Tavern on the Greene. Give me the history as you know it 

8 from the board meetings about those units. 

9 A B was -- at one time was a shoe store. And then once 

10 the shoe store closed, it was purchased and then 

11 eventually incorporated into Tavern on the Greene. They 

12 put a pool table and some other things in there. 

13 The original being in C and D was the hair 

14 salon. Once it went vacant, it was vacant for awhile and 

15 then John Hicks 

16 Q John Hicks? 

17 A John Hicks was the instrument that carne in and 

18 approached Deane Chavous who was the reglme manager and 

19 made the request to be able to serve beer and wine, which 

20 Blue Cactus was in the far unit and had been for awhile 

21 and also wanted to serve beer and Wlne. 

22 Q About when was that? 

23 A That was in the mid-nineties. 

24 Q Did these two developer people still own those units 

25 at that time? 
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1 A I wasn't the association manager so I don't know when 

2 that actually transpired, but Beau Powell I know still 

3 owned some and I know Craig ~- I don't know if ,they. owned 

4 all of them or what they still ·owned at that· time. 

5 Q So you're saying John Hicks became the owner of C and 

6 D? 

7 A I don't know if that's the name that he used, if it's 

8 Liberty Funding or if it was actually in John Hicks or 

9 some other LLC partnership, but he was certainly the one 

10 that owned it. 

11 Q Okay. What did the board do when the restaurants 

12 started and went up, when Tavern on the Greene and Pita 

13 Pit were on the left side of the front, what did the board 

14 do? 

15 A Again, Tavern on the Greene was not until later. The 

16, Blue Cactus had been there before that was there and so 

17 the board just sort of thought that they'didn't have 

18 anything else to do, that·it was already existing and they 

19 didn't realize that they had the right to stop them. 

20 Q Blue ,Cactus it's my understanding had to make an 

21 alteration to put a ventilating system for the grill of 

22 some sort, right? 

,23 A Correct. Beau Powell came to the board and convinced 

24 them to alfow a hole to be put through the stucco, which 

25 there was a lot of concern about, but he convinced them 
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that it wasn't a problem and it was needed for this 

business and it would not create a problem structurally 

and it wouldn't create any other kino of problem. And 

they believed him. 

Q And the board believed him? 

A Uh-huh. 

Q So what did the board do? 

A They went along with Beau Powell's request. 

Q Did they look the other way or did they give written 

permission or what? 

A I don't know if it was written, but they certainly 

authorized him to put. in the vent into the building, and 

cut a hole which is still there. 

Q Was there any trial period on this deal? 

A Once the yent's cut, the vent's cut. There's not a 

trial period. 

Q' No, I mean on ,the restaurant itself, on Blue Cactus? 

A There was never anything -- there was never really 

even any permission given for the 'restaurant. It was 

really just requested the ventilation that was necessary 

for them to be able to operate. I don't know that the 

board ever gave permission for the restaurant to be there 

or was asked if it could or if I couldn't. 

Q And who did this? 

A Beau Powell. 
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Correct. 

How did you vote? Did it take a vote? 
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1 

2 

,3 

4 

Q 

A 

Q 

A They did take a vote, and I voted against it. All 

5 the other board members voted for it and it was passed to 

6 allow the venting. 

Did the board think they could do that? 7 

8 

Q 

A They thought that they could. Beau Powell told them 

9 ' ,they could. 

Did you know otherwise? 10 

11 

12 

Q 

A Well, it's certainly against the master deed and 

-13 

14 

.15 

there were a lot of other issues, but I 

just a losing battle. 

Q What did. you mean, "a lot of other 

A Again, we still had stucco issues, 

guess that it 

issues"? 

we had roof 

was 

16 iss:ues, we had all kinds of issues. Window issues" water 

17 penetrating through windows. Just there were always a lot 

18 of issues. Cleaning. Just--

19 Q Who were ~he board members at that time? Were they 

20 competent, incompetent? 

21 A They .were -- two of them lived in the building: 

22 Vicki Wingate, Richard Peterson. They were business 

23 people. They were not real estate reople .. They don't 

24 even know -- they certainly agr,eed to the master deed, but 

25 I don't know if they actually understood what their 
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members understand what their responsibilities are. 

Q Did you find that common since you've had many 

boards? 

A Yes, it lS common. 
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2 

3 

4 

5 

6 Q Is this a typical problem or an exceptional problem? 

7 A Well, the board not knowing what their real 

8 responsibilities are and what they can do and what they 

9 can't do I think is probably pretty common. 

10 Q What's the budget for the board? Was it financially 

11 In good shape or poor? 

12 A Well, it's like most boards, there's not a lot of 

, 13 money and you always -- it was still a fairly new 

14 building. Again, we were having a lot of water intrusions 

15 ,and they were caulking windows. That was Beau Powell's 

16 Sl1ggestion of how to repair that. But -- so they- were 

17 spending money that wasn't really planned or budgeted for. 

18 So I think that they were' in fair shape. They weren't in 

19 -great shape. 

20 Q How many presidents were on the board during your 

21 management period from 2002 until today? How many, 

22 different presidents, do you know? 

23 A Probably five, six. Karen, I guess, has been 

24 president for three years. 

25 MS. GREINER: Actually six. 
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1 MR. SPILLANE:. No. stay quiet. 

2 MS. GREINER: Sorry. 

3 BY MR. SPILLANE: 

4 Q Defense Exhibit 5 has to .do with rules and 

5 regulations. Are you familiar with that? 

6 A Yes, sir. 

7' Q Is that Place on the Greene? 

It lS. 8 A 

9 . Q The rules and regulations? 

It lS. 10 A 

11 Q It talks about parking, children, signs, pets, trash 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

liability, solicitation, they didn't want the businesses 

advertising in the corridor? 

A Correct. 

Q What were the problems created by the restaurants? 

A Trash, bugs, noise. Noise is probably the b,iggest. 

It's a nuisance to those living above, particularly the 

bar and the music. 

The people being able to -- doors being propped 

open. 

An attempt with those living in the building to 

provide them some kind of security, which is something 

that was sold originally in the concept of the development 

was the fact that it was a locked, secure building, people 

being able to corne and go. We added cameras at a later 
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-I time, again trying to glve people a comfort level for 

2 their daughters.and their ~- whomever was living there. 

120 

3 A lot of trash was generated by the commercial 

4 spaces and the noise, I think, are the· predominant 

5 problems. 

6 MR. SPILLANE: If I could have five minutes, 

7 Your Honor, a short recess to review some notes, I'd 

8 appreciate it. 

9 THE COURT: Let's take a break. 

10 Ms. Nichols, during this break you may not 

11 discuss your testimony with anyone. You've not completed 

12 your testimony so it would be inappropriate to" discuss it 

13 at this·time. 

14 Let's take an afternoon break, a brief break, 

i5 and we'll come back and continue on. 

16 (A break was taken.) 

17 THE COURT: Yes, sir, you may continue. 

18 BY MR. SPILLANE: 

19 Q Ms. Nichols, the Place on the Greene Homeowners 

20 Association calls for one-year terms for the board of 

21 directors. Do you find that unusual or normal in your 

22 

23 

24 

25 

experience? 

A I find it unusual. 

Q What's the -- what do you experience in other boards? . 

A Normally it's two or three-year terms. 
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1 

2 

3 

Q 

A 

Do most homeowner associations have staggered terms? 

Yes. 

Q Did Beau Powell ever indicate to the board that these 

4 restaurants. wouldn't be a problem? 

5 A Yes. 

6' Q Are you trying to be fair today with respect to the 

7 nistory? Have you. told the whole truth? 

8 A Yes, sir. 

9 Q Did the board rely or did you offer your real estate 

10 background when these issues came up? 

11 A . I certainly offered my opinion. Beau Powell had more 

12 background. He was the one that was in charge of the 

13 contractor and with .the developer and asserted that power 

14 over the board to fight what anybody else's concerns were. 

15 He intimidated the board. 

16 

17 

18 

19 

20 

Q He intimidated the board? 

A Yeah. I think that they w.ere naive and I think he 

intimidated them. He knew more than they did. He was In 

charge and they just sort of accepted and trusted 'him. 

Q I notice on page four in the. master deed· the-

21 commercial units were limited to 600 square feet. But you 

22 said C andD was pre-purchased by one person? 

23 A Correct. 

24 

25 

Q 

A 

And does that mean it became 1200 square feet? 

Correct. 
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1 

2 

3 

4 

5 

Q 

A 

Q 

A 

Q 

Was the wall, ever built between C and D? 

No. 

Is the wall there now, do you know? 

No. 

And that C and D is where Tavern on the Greene lS 

6 two-thirds located? 

Yes, sir. 
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7 

8 

A 

Q Did you try to uphold the master deed In those board 

9 minutes all those years ago? 

Yes. 

What did you do? 

10 

11 

12 

A 

Q 

A .Well, I'm only one vote. I certainly,voiced my 

13 opinion, my concerns, but I was only one vote. 

14 MR. SPILLANE:' No further. questions. Answer any 

15 questions defense counsel has, please. 

16 

17 

THE COURT: Yes, sir, Mr. Boger. 

MR. BOGER: Thank you, Your Honor. 

18 CROSS-EXAMINATION 

19 BY MR . . BOGER: 

Q Just by way of clarification, I think you 

carne on as property manager in the year 2000? 

A I think so, yes. 

Q Would 2003 be better? 

A It could be. 

said 20 

21 

22 

23 

24 

25 Q That's what the letter of December of·' 02 says, 
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1 you're comlng on In January of '03. That clarifies that? 

2 A Thank you, yes. 

3 Q Have you ever had a drink at The Blue Cactus? 

4 

5 

6 

7 

8 

9 

A 

Q 

A 

Q 

A 

Q 

No. 

Do you know they serve beer and wine in there? 

Yes.', 

Have you ever been In there? 

Yes. 

So the board, through the board of which you were a 

10 member, had knowledge, very intimate knowledge of the fact 

11 that these restrictions were violated? 

12 A I don't think they did. 

:1,3 - Q You don't think the board knew that the'restrictions 

14 

15 

16 

17 

18 

19 

20 

21 

were violated? 

A I don't think they did. 

master deeds. 

Q But you knew? 

Most people don't ever read 

A ! certainly ,was opposed to a-lot of the things that 

happened, uh-huh. 

Q 

A 

And you knew that the master deed was being violated? 

I knew that ~t wasn't being followed, by the letter of 

22 the law, corr~ct. 

23 Q And you were a member of the board? 

24 

25 

A 

Q 

Some of the time, yes. 

Well, almost ten years? 
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1 

2 

3 

4 

5 

6 

A 

Q 

A 

Q 

A 

Q 

Correct. 

So you were a member of the board in 1991 

Yes. 

-- when Defendant's Exhibit 1 was written? 

Uh-huh. 

And you were a member of the board In 1993 when 

7 Defendant's Exhibit 2 was written? 

Correct. 
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8 

9 

A 

Q And you were there knowing full well it violated the 

10 - restrictions? 

11 A Correct. 

12 Q Okay. NOW, do you and I'm not blarningthis on 

13 you, but just as a board in general, do you think that 

14 they had any fault for not doing something in 1991, 1993? 

15 Do you place anyblarne for them not doing something about 

16 this? 

17 A They were naive -and I don't think they knew that they 

18 could do anything. 

19 Beau Powell ran -- was never president, was only 

20 a board member, but he was very vocal and very dominant 

21 and I -- he had the ability to make them believe that it 

22 was okay. 

23 Q But once agaln, you were a board member and knew that 

24 that wasn't --

25 A I was one vote 'and I usually voted -- I voted against 

178 



1 Tavern on the Greene, I voted against beer and wine, I 

2 voted against the vent, but I was only one vote. 
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3 

4 

5 

Q So' the board acquiesced to these restaurants being 

there? . 

A They -- it wasn't th~ restaurants. I don't think 

6 that the board was ever asked if a restaurant could go In 

7 there. They were asked about the'vent and they were asked 

8 about beer and wine, but I don't know that they were ever 

9 asked if it's okay if a'restaurant goes in. 

10 Q Well, let me show you Defendant's Exhibit 2. This lS 

11 the one from March 22nd, 1993, about the paragraph that 

12 says '.'new business." Read that for me. 

13 A' "The Duck In restaurant has· notified the board of its 

14 intent to build a deck in front of the commercial units." 

15 Do you want me to read the whole paragraph? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Well; but certainly -~ my point lS, in 1993, the Duck 

In had to have been there in '92, right? 

A Correct. But they were never -- never asked for 

permission to be there. 

9 Well,ln 1991 ~-

A They asked for.a deck. 

Q No, 1991. That's 1993 they asked for a deck. 

Let me find Defense Exhibit 1 and I'll show that 

to you. 

Once again, go to "new business" and read that 
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1 part. 

2 A "Beau Powell addressed the vacancy problem of the 

3 commercial units due to the restrictions-as stated in the 

4 master deed. Restaurants, which are prohibited, but had 

5 worked well in other similar buildings. He offered the 

6 motion to amend the bylaws to allow the board at its 
, ' 

7 discretion to allow other uses. Due to there being less 

8 than 75 percent, the motion will go to the homeowners in a 

9 special election. The additional caveat was made that 

10 there would be no -- there would be beer or -- there would 

11 'not be beer or wine sold without food consumption." 

12 Q And that's exactly what happened, isn't that right, 

13 beer and wine was sold with food consumption at Tavern on 

14 the Greene and now Pita Pit; ~sn't that right? 

15 A There were restaurants. In fact, I think Blue Cactus 

16 had been operating as a restaurant and didn't have beer 

17 and wine. Blue Cactus and Tavern on the Greene --

18 Q I'm sorry. 

19 A That's okay -- and Tavern on the Greene sort of came 

20 to the board together, or John Hicks, in the request to be 

21 able to do beer and wine and that was when they said, ' 

22 ,well, you need'to have food, we really don't want it just 

23 to be a bar, we want it -- if you want to be able to serve 

24 a glass of wine with a meal --

25 Q I understand. 
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1 A and that was the pretense that they came to the 

2 board. And again, they were sort of already there. The 

3 board is just trying to appease the question that's 

4 answered, not go to the master deed and say you aren't 

5 supposed to be here at all. 

6 Q Okay. Once again, you're a board member, you're 

7 there, and we're a democracy in America, and I think the 

8 term Mr., Spillane used earlier, you could have gone, could 

9 you not, to other, members who lived there and said, you 

10 know, the're' s something going on with this board, I'm 

11 resigning, and we need to stop these restaurants and 

12 they're violatil}g the master deed? And certainly the 

13 board, through you, acquiesced, although you opposed it, 

14 but you could have done things to stop this in 1991, could 

15 you not, hindsight? 

16 A No. Again, my VOlce was one. Beau Powell's voice 

17 was much louder, much stronger, much more authoritative 

18 that it wasn't a problem and because of that, they didn't 

19 talk about it not being -- it being against the master 

20 deed. They didn't talk about it was done in a trying 

21 to get along. It wasn't -- they didn't think- about the 

22 repercussions and the fact that they weren't upholding the 

23 master deed until Karen started. 

24 

25 

Q 

A 

And that went on for 15 years for Blue Cactus? 

Uh-huh. 
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1 Q They've been In business 15 years .. That's gOlng to 

2 be his testimony. 

3 A Uh-huh. 

4 Q Fifteen years they've been operating, quote, 

5 "illegally," while the board did nothing. I mean, it's a 

6 fact, isn't it? 

7 A Yeah. Are there complaints? There were -- Blue 

8 Cactus did not pre-date ~~ 

9 Q I'm sorry, answer my question. What did -- did the 

10 board do anything until this lawsuit for 15 years? 

11 A Not legally, no. 

12 Q Okay. ADd they had knowledge through you at least 

13 that they could have done something as a board member? 

No, not through me. 14 

15 

A 

Q Well, you knew, you,' re a real estate -- you're a 

16 broker, aren't you? 

17 A It's in the master deed. It was certainly available 

18 to everyone. It's in the master deed. 

19 Q . Public knowledge, isn't it? 

20 A It was-- they were in violation of the master deed 

21· as well as they knew it also. 

22 Q "They" meaning Beau Powell? 

23 A Duck In, Beau Powell, Blue Cactus. I would think 

24 that they signed the same master deed. 

25 MR. BOGER: If you could give us a moment, Your 
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1 Honor. 

2 (Pause-. ) 

3 'MR. BOGER: Please answer anything Mr. Best has, 

4 Ms. Nichols. 

5 CROSS-EXAMINATION 

6 BY MR. BEST: 

7 Q Ms., Nichols, when Mr. _ Spillane asked you earlier 

8 about some of the problems. created by the restaurants; you 

9 mentioned security, vandalism, I believe, and that kind of 

10 thing~ You mentioned roaches and that kind of --

II A Mentioned what.? 

12 

13 

14 

15 

16 

Q 

A 

Q 

A 

Q 

Cleanliness, roaches, bugs crawling in? 

Uh-huh. 

Did you also mention security? 

Uh-huh. 

I think it's in our Exhibit No.1, Defense Exhibit 

17 No.1, did. you not have a discussion with Mr. Chavous in 

18 1991 about the amount of vandalism had decreased and the 

19 security guard being shared with Plaza Center on big USC 

20 weekends? 

21 

22 

A 

Q 

Uh-huh. Yes. 

And that three video cameras seemed to have been a 

23 deterrent? 

24 

25 

A 

Q 

Was for awhile. 

Okay. And a big USC weekend, what significance does 
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1 that have? 

2 A Well" vandalism was not just In the building. There 

3 was vandalism in the parking lot. That was really 

4 different than security, even though that security breach 

5 of commercial spaces going and corning, they propped doors 

6 open, we moved them, .but there was a reduction In cars 

7 being broken into by having a security guard. 

S . Q ,Were there any commercial customers' businesses there 

9 in 1991 other than the hair salon possibly? 

10 A I don't know. I don't remember exactly which 

11 commercial -- when the commercial buildings -- obviously 

12 

13 

Blue Cactus was there. 

Q' Maybe not in 1991, and I'm asking you. That's when 

14 Mr. Powell was wanting apparently a second vo~e to amend 

15 the restrictions, okay? So you were 'there. Am I helping 

16 you remember? 

17 A I'm not exactly sure what commercial properties were 

IS there in '91. 

19 Q But my point lS, there' was a problem with security in 

20 1991 and vandalism in 1991, was there not? 

21 A I think the only thing we said was vandalism. I'm 

22 not did it say'security? 

23 Q It, said the security had helped 7 

24 A The security officers had helped with the vandalism 

25 that happened in the parking lot. 
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1 Q Right, Now, In the initial plans, in the initial 

2 floor plans, were there plans for two dumpsters? Weren't 

3 there two dumpsters at· the building for a long period of 

4 time? 

5 A In that back area, correct. 

6 Q And now there's only one, according to previous 

7 testimony? 

8 A That's all that's there right now. 

9 Q And referring to Defense Exhibit 1, you stated that 

10 In the special vote, due to there being less than 

11 75 percent, which it would have taken to amend the 

12 restrictions in the master deed, even though the 

13 non-lawyer used the term "bylaws" here, you said. that vote 

14 never took place? 

15 A I said the vote never got approved. 

16 Q You said never had the vote in 1991. Did I 

17 misunderstand you that you .said they never had that 

18 special vote? 

19 A They never had a special meeting. As far as I know, 

20 it never got approved. It was approached to the owners a 

21 couple of times. It never got approved, it never got 

22 authorized by the owners. 

23 Q Okay. And the restrictions go further than just 

24 cover no restaurants and no bars, do they not? 

25 A Restrictions in the master deed? 
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1 Q The restrictions In the master deed. I hope we all 

2 know we're talking about restrictions in the master deed. 

3 Do they cover more than just bars and restaurants? 

4 A The master deed covers the governing of the entire 

5 Suilding, the entire property. 

6 Q The prohibitions. I mean,. we've brought a lawsuit 

7 here. We're all here on this lawsuit. And I'll try to 

8 make myself a little more clear. I apologize for that. 

9 In the restrictions for the commercial units, 

10 which is on page 16,1 thihk subparagraph three if I 

11 remember, it said commercial office space and limited 

12 service establishments, but it goes further and specifies 

13 a number· of prohibited activities, does it.not? 

14 A It does. 

15 Q Specifically, no restaurants, no bars, no lounges, no 

16 poolhalls? 

17 A Uh-huh. 

18 Q No nothing that relies on heavy foot traffic or 

19 walk-in patrons? 

20 A Correct. 

21 Q Or words to that effect, correct? 

22 A Yes, sir. 

23 Q Easy Coin Laundry, my client, do you recall what kind 

24 of laundry they had there? 

25 A A coin laundry. 
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1 

2 

3 

4 

5 

·6 

7 

8 

9 

10 

11 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

;~ . 

Was it -- did it· have an attendant? 

No. 

Was it open 24/7? 

Yes. 

Relied on foot traffic, didn't it? 

Undesirable foot traffic, correct. 

You never took any action against that, did you? 

Craig Stonebruner was approached and again ~­

Ma'am, was action taken? 

We never took any legal action. 

.MR. BEST: Thank you. 

12 That's all I pave. Thank you, Your Honor. 

13 REDIRECT EXAMINATION 

14 BY MR. SPILLANE: 

15 Q Ms. Nichols, a few follow-up' questions. 

16 Who owned and set up Easy Coin Laundry? 

17 .A Craig Stonebruner owned the .space. 

18 Q . He owned the commercial space? 

19 A The commercial space. 

20 Q And he was one of the developers? 

21 A Correct. 

133 

22 Q .Defendant's Exhibit 1 talked about the new business 

23 and I want to go back to that because I want to get 

24 -cleared up that new business paragraph. 

25 A Yes. 
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1 Q I want to get real clear what we're talking about. 

2 We talked about vacancy problems, restaurants 

3 that worked well in other similar buildings, and a motion 

4 to amend the bylaws was offered at an annual meeting; is 

5 that correct? 

6 

7 

8 

A 

Q 

·A 

Correct. 

. Can the bylaws change the master deed? 

·No, sir. 

9 Q So if those members at that annual meeting voted to 

10 ·change the bylaws to amend to allow restaurants, what 

11 would the vote threshold be? 

12 

13 

14 

15 

A 

Q 

A 

Q 

Seventy-five percent. 

No, what would the vote be for the bylaws? 

It'd be 50 percent plus one. 

All right. However, it indicates that there was less 

16 than 75 percent present· of the ownership. How much is 

17 needed to· amend the master deed? 

18 MR. ·BOGER: Your Honor, he's already asked these 

19 questions on direct earlier. We're plowing the same old 

20 .ground. I object. 

21 THE COURT: I'll let him ask it this time, but 

22 it has been stated several times, so we can move on. 

23 BY MR. SPILLANE: 

24 Q Since there wasn't. enough present at the annual 

25 meeting,·they did not. hold a vote; is that correct? 
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1 A They did not. 

2 Q, That's what the minutes said. Therefore, they 

3 decided this motion will, go to the homeowners in a special 

4 election, right? 

5 A Correct. 

6 Q ,And you were, asked by defense counsel, he questioned 

7 whether you knew about any of the special elections ,being 

8 held. Was it held? 

9 

10 

11 

12 

13 

14 

15 

16 

A There was not a special election held. 

Q Had there been a special election held, would it be 

by mail and proxy or by another meeting? 

A Well, a special election held implies to me that.it 

would be an actual meeting. 

Q All right. Do you remember the 1985 attempt on 

November 25, 1985, by Ms. Ferris'Richardson's letter? 

THE COURT: It's right here. 

17 MR. BOGER: Your Honor, this is that same ground 

18 we're plowing again. 

19 BY MR. SPILLANE:, 

20 Q Do you remember that? 

21 THE COURT: I'll overrule the objection. 

,22 BY MR. SPILLANE: 

23 

24 

25 

Q 

A 

Q 

Do you .remember that attempt? 

Yes, sir. 

Was that attempt by mail and proxy or by a special 
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1 held called meeting of the members? 

2 A By mail. 

3 Q And it says on it, does it not, this will be by --

4 this will be held by absentee ballot? 

5 A Correct. 

6' Q NOW, my question lS to you, if this letter went out, 

7 not like you're saying another special meeting, if it went 

8 out to amend the bylaws, what percentage would they have 

9 needed to change the bylaws? 

10 A Seventy-five percent. 

11 Q No. 

12 A Fifty percent -- of the bylaws? Fifty percent 

13 because plus one. 

14 

15 

16 

17 

18 

19 

20 

21 

Q You're confused, aren't you? 

A Well, bylaws, yes. 

Q .This lS confusing, isn't it? 

A Yes. 

Q You would not agree with defen'se counsel when he was 

claiming the board acquiesced, you used the word 

"appease." What did you mean?· 

A They were trying they tried to appease Beau 

22 Powell, they tried to make it work. They're sympathetic 

23 because the commercial spaces or some .of them -- not all 

24 of the commercial spaces, but some of. them were vacant and 

25 they tried to accommodate his request to not cause 

190 



1 

2 

3 

4 

5 

6 

7 

8 

9 

137 

conflict and difficulties within the board and within the· 

association. That wasn't what they wanted to do. 

Q So they tr'ied to accommodate the owner of the units, 

the commercial units; is that correct? 

A Correct. 

. Q They tried appease the owners of the commercial 

units? 

A Cor:r;:ect. 

MR. SPILLANE: No further questions. Thank you. 

10 MR. BOGER: Limited recross, Your Honor.· 

11 RECROSS-EXAMINATION 

12 BY MR. BOGER: 

13 Q When your husband got sued, you got off the board and 

14 resigned? 

15 A Resigned, yes. 

16 Q You saw the conflict of interest and resigned from 

1 7 the board? 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

Correct. 

But you did not resign from the board from 1985 to 

1995 when these things that Beau Powell was intimidating 

and convincing people to do on the board took place; isn't 

that correct? 

A Correct. 

MR. BOGER: Okay. Thank you. That's all I 

have. 

1 91 



THE COURT: You may step down. 

Anything further from the plaintiff? 

MR. SPILLANE:· We rest. 

THE COURT: Anything from defense? 
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1 

2 

3 

4 

5 

6 

7 

MR. BEST: Your Honor, if we may have a moment. 

(Pause. ) 

., ,- -MR. BOGER: We '11 call the first witness if Your 

8 Honor, please. 

9 

10 

THE COURT: Yes, sir. 

MR. BOGER: I'd call Lloyd Reese. 

11 ' LLOYD REESE, after being duly sworn, testified 

12 as follows: 

13 THE COURT: Thank you .. You may have a seat . 

. 14· DIRECT EXAMINATION 

15 BY MR. BOGER: 

16 Q 

17A 

~8 Q: 

19 A 

20· Q 

21 A 

22 Q 

23 A 

24 Q 

25 A 

You are Lloyd Reese? 

Y~s, sir. 

And where do you live? 

I live out in Woodfield Park, Columbia. 

And you're the owner of The Blue Cactus? 

Yes, sir. 

Now, you're not the landlord of The Blue Cactus --

No. 

-- but you operate the business? 

'Yes, sir. 
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Q And what is The Blue Cactus? 

A It's a restaurant that has evolved into a 

1 

2 

3 

4 

Korean-Cuban-Asian-Thai-Mexican cuisine, with heavy 'on the 

vegetarian. 

5 

6 

7 

Q Do you serV$ beer and alc0001, beer and wine? 

A No. When I went through --

Q I don't know if the judge heard your answer. You do 

·8 not? 

9 A No. 

10 Q Go ahead. 

11 

12 

13 

A I reserved the right to request it later when I was 

at zoning, but I preferred, if possible', to make a living 

without the problems of selling alcohol. 

14 Q 

15 A 

16 ,Q 

17 A 

18 Q 

19 A 

20 Q 

21 A 

So you never sold it? 

No, no. 

And how long have you been in business? 

I opened business May of 1994. 

And you've been in business all that time? 

Oh, yes, Slr. 

Fifteen years? 

'Rig1:lt. 

22 

23 

24 

25 

Q And how did you -- tell me about the vent that got 

cut. Were you there when that happened? 

A Yes. The -- to make a -- to put a vent In over where 

the stove unit is was cut through the wall, the fan was 
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1 put inside my unit, and just the alr itself exhausts out 

2 on the alleyway. As trucks corne up and down and the 

3 driveway isn't level and they lean the trucks toward the 

4 building and they hit the building all the time and 

5 nothing that extends out three' or four inches stays on the 

6 outside of the building. 

7 

8 

9 

Q 

A 

Q 

It's been that way for 15 years,. too, ri~ht? 

Oh, yes. 

And that was authorized by. whoever at the Place on 

10 the Greene, right? 

11 A. I would have. to assume. 

12 Q' Nobody stopped you? 

13 A No. 

14 Q Did you hide the fact that there was a vent being 

15 cut? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

No. It was pretty evident. 

Do you have a business license from the city? 

. Yes. 

How long have you had it? 

About 15 years In May. 

And you pay every year? 

Yes. 

How many employees do you have? 

A I have my wife, my daughter part-time, my son 

part-time, two sistei-in-laws part-time. 
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1 Q Your family works there? 

2 A Yes. 

3 Q And is there any -- do you make your living any other 

4 way? 

5 A I'm retired military, but no, the family income comes 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

from the restaurant. 

Q What --when you served in the military, where did 

you serve? 

A I was spent almost 22 years in Berlin, the 

demilitarized zone, in reconnaissance and ambush patrols, 

spent a year in Vietnam, all this infantry time. 

Q 

A 

Q 

A 

Q 

And was your dream always to open a restaurant? 

No. 

What did you want to do? 

I wanted to retire. 

And what's your clientele like during the day and .the 

evening? 

A The -- it's a there's one of the professors at USC 

that teaches the hotel/restaurant tourism uses us as one 

of the examples' of a business that's able.to get 

everything from lawyers to young.hippies sitting at tables 

next to each other and as diverse a clientele outside of 

the Highway Departrnentthat you'll ever find. 

Q 

A 

And how late are you open? 

We stop people corning in at 9 o'clock at night. We 
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1 finish cooking generally .around 10 and we leave between 

2 midnight and 1 0' clock. 

3 Q And you're back there In the morning at what time? 

4 A We leave the house at 9 o'clock, go down and buy 

5 vegetables, buy whatever, and we open at 11. And we do 

6 this five days a week. 

7 Q Okay. You're off Saturday and Sunday? 

8 A Sunday and Monday. 

9 

10 

11 

Q 

A 

Sunday and Monday. 

Now, what kind of bug eradication do you use? 

Well, when I opened, I swept up about a half a bushel 

12 of dead bugs and I treated myself a combination of bait of 

13 contact poison and did that for about six years and then I 

14 hired a company to come in and do the weekly bait and to 

15 treat. 

16 

17 

18 

19 

20 

21 

Q And you don't have a bug problem at your restaurant? 

A We don't· have an infestation of bugs. We will on 

occas'ion see one. We don't know if they come in in boxes 

or they come from upstairs or across the hall or, in some 

cases, they walk in the front door. 

Q When you opened this business, ,who did you talk with 

22 about opening it? 

23 A I took a -- went around to the businesses around me 

24 and brought a little sheet of paper with the statement 

25 that I was going to 'open a restaurant and they had two 
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1 places they could sign, ei therthey didn't have a problem 

2 or they had a problem, and I went about a two-block area 

3 around and I think I had two people that said they didn't 

4 want it. Both of them run restaurants. 

5 Q And are you a member of the Five Points Merchants 

6 Association? 

7 A No, Slr. I run a restaurant, I'm bus~. 

8 Q Did you have any issues with other restaurants around 

9 you? Do you have any problems with other restaurants 

10 around you? 

11 

12 

A 

Q 

No. 

And you have relied on .this being a restaurant for a 

13 living, haven't you? 

14 A Yes. My daughter's husband is not able to work right 

15 now, so it feeds her and her four children, my wife, 

16 myself. 

17 

18 

19 

20 

21 

22 

23 

Q Now, you see Mr. Phipps here in the courtroom sitting 

down back here. Do you recognize him? 

A Yes, Slr. 

Q . Have you had a problem with him? 

A The problem I've had with Mr. Phipps has all been 

indirect In that I've never been directly confronted. 

I have observed him when he walked out of the 

24 building one day and informed the city engineer that they 

25 were going to have to take the sidewalk up and completely 
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redo it because it was not to his satisfaction and that 

there would be fights in front and that the -- it would 

not be acceptable. 

And later when the calls·started coming In 

through the crime hotline tips, it was almost verbatim as 

far as fights in front of the building, one of which was 

when the police lieutenant was standing there talking to 

the retired federal officer that run the restaurant next 

door when the fight was reported breaking out. 

Q So you were a witness to there being -- not being a 

fight there, but a fight being reported? 

A Yes. 

Q Okay. Did you ever see Mr. Phipps accost any 

customers of the Sub Pub next door to you when it was 

opened? 

A During the' ·time that Mr. Phipps is up and around is 

normally later in the evening and that's when I'm busy, 

and I don't recall. 

MR. BOGER: Fair enough. Answer any questions 

20 by Mr. Spillane. 

21 THE COURT: Mr. Best, do you have any questions? 

22 MR .. BEST: No, Your Honor, not of this witness. 

23 THE COURT : Mr. Spillane. 

24 . CROSS-EXAMINATION 

25 BY MR. SPILLANE: 
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10 

11 

12· 

13 

14 

15 

Q Mr. Reese, I thank you for your service to the 

country. 

Who was the owner when you began your 

restaurant? 

A Roy Powell. 

Roy Powell. Who lS the owner now? 

Davi<;i Dwarty. 

Have you had any other owners? 

No. 

145 

Q 

A 

Q 

A 

Q When did Roy Powell deed, ··1 guess, ownership to David 

Dwarty? 

A I don't really know. I wasn't privy to that. 

Q Do you have any evidence that the vent was 

authorized? 

A It's there. It was inspected by the city inspectors, 

16 and it is. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q City .inspectors have authorized it; is that .correct? 

A The city inspectors have inspected it, passed its 

installation and said it met'code. 

Q That's the fire code, the building code? 

A I would as surne .. 

Q Okay. When you surveyed the surrounding businesses 

prior to you openihgup, you did that for what purpose? 

A The hearing was at the zoning. When you open a 

restaurant in Five Points you have to go through zoning 
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1 because of the concerns of parking, and the Five Points 

2 Merchants Association didn't oppose my opening and there 

3 was no one there that spoke in or spoke out against 'it. 

4 

5 

6 

7 

8 

9 

10 

11 

Q 

A 

Q 

So that was the zoning approval? 

Yes. 

And what 1S the concern with pai.'king? ' 

A The people who have existing businesses own the 

on-street parking and they don't want anyone else to use 

it. 

Q 

A 

How much off-street parking do you have? 

I have the assigned space that ,the business has. 

12 There is -~ and assigned for each unit there are two other 

13 spaces that float with the business units and that's used 

14 so that we don't have to tow someone immediately when we 

,IS corne to work when one of the students park there. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q And you say you have one space because of your 

rental? 

A Yes, per unit' there's one space assigned. 

Q 

A 

Q 

A 

Q 

A 

Q 

So you're in two units, are you not? 

Yes. 

Two bays? 

Yes. 

So you've got two spaces at Place on the Greene? 

Yes, sir. 

I didn't understand who assigned the three other 
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spaces and where. 

A There are two extra spaces, commercial unit, that is 

used by the commercial units in addition to one space per 

individual unit. 

Q So each commercial unit has two ext"ra spaces? 

A No. There are a total of two extra spaces. 

Q A total of two for all eight bays? 

Yes. A 

Q Okay. . I understand. ' And that's Place on the Greene 

spaces? 

A' That lS Place on the Greene spaces as opposed to the 

open spaces Place on the Greene has that are unassigned. 

Q And I didn't follow you about in case a student parks 

In your assigned space. Could'you say that again? 

A When someone parks in the wrong space, the vehicle lS 

normally towed when the person comes up that·wants to use 

that space. In· an attempt to avoid that, the other two 

spaces were added so that there would be a place to park 

when you go to work and not have to tow a student 

immediately. 

Q Okay. So my understanding lS that of the eight 

commercial space units, each one has one space, and then 

all of those eight share just two others?' 

A Yes. 

Q Two floating spaces? 
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MR. SPILLANE: Thank you. No further questions. 

MR.' BOGER: No redirect, Your Honor. 

THE COURT: And just to be clear, this business 

5 operates spaces F, G, and H or 

6 

7 

8 down. 

MR. BOGER: G and H. 

THE COURT: That's all I have. You may step 

,9 MR. BOGER:,' May we excuse Mr. Reese, Your Honor? 

10 

11 

12 

13 

14 

THE COURT: I don't have any objection. 

Any objection? 

MR. SPILLANE: No objection. 

MR. BOGER: He's got to go cook. 

MR. BEST: 'Your Honor, I'd call Blair Monroe. 

15 BLAIR MONROE, after being duly sworn, testified 

16 as follows: 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Thank you. If you'd have a seat and 

state your full name, please. 

THE WITNESS: My name is Blair Monroe. 

THE COURT: Yes, Slr. 

MR. BEST: Thank you, Your Honor. 

DIRECT EXAMINATION 

BY MR. BEST: 

Q 

A 

Mr. Monroe, you go by Barry, don't you? 

I do. 
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Q 

A 

Q 

You live in Columbia, do you, not? 

I do live in Columbia. 

But you do not live at Place on the Greene? 

A I do not. 

149 

Q As a matter of fact,' you own one of ·the commercial 

units at Place on the Greene? 

A That~s correct. 

Q Is that unit A? 

A 

Q 

That's correct. 

And that brings us up to the present time lS where 

11 The Pita Pit is presently located? 

;2 A That's correct. 

13 . Q All right. What and you're here in .the capacity 

14 as representative of the company, in fact, that owns unit 

15 A? 

16 

17 

18 

19 

20 

21 

A 

Q 

A 

Q 

A 

Q 

22 when? 

23 

24 

25 

A 

Q 

A 

That's correct. 

And that.company lS Easy Coin Laundry, Incorporated? 

That's right. 

And you're currently president of that company? 

That's right. 

All right. And Easy Coin first went into unit A 

In 1988. 

And that was on a rental basis? 

That's right. We rented it to start with. 
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1 Q You were a tenant of Mr. Stonebruner? 

2 A That's right. 

3 Q And then in 1990 you purchased it? 

4 A That's right. 

5 Q And you operated your coin laundry from 1988 through 

6 about what time? 

7 A 

8 Q 

9 A 

10 Q 

1999. 

At which point you shut it down? 

That's right. 

And was it a profitable venture 'for you to have a 

11 coin laundry there? 

12 A Yes, ,it was. 

13 Q And did you, in fact, have an extra share of the 

14 water bill at Place on the Greene? 

15 A Yes, we did." We put in,a separate meter when we 

16 opened up the coin laundry. 

17 Q So unit A put ina separate water meter to take care 

18 of the additional water. So that is not an issue as far 
, , 

19 as Unit A is concerned? 

20 A No. 

21 Q All right. Now, you bought it in 1990. Did you have 

22 an attendant there at the coin laundry? 

23 A Never did. 

24 Q How' often would you go by or your representative go 

25 by and collect the money? 
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A We probably went in three times a week to check it 

out. Had' somebody clean it once a day. That's pretty 

much it. 

Q And was it ~- .you said it was profitable for you. 

What were your hours of operation? 

A 24/7., We stayed open almost all night, all day, all 

the time.' 

Q Okay.· And during your tenure there, from 1988 through 

approximately 1999 

A Yeah., 

Q -- were you ever complained about or receive any 

complaints from the homeowners board? 

A We had a couple of leaks, but other than that, we 

never had any ~ind ~f problems. 

Q Did they say that you were an undesirable tenant? 

A Not that I'm aware of. 

17 Q You heard about the parkiJlg around there, there's not 

18 much parking.. Was it walk-in traffic that you relied on 

19 as Easy Coin ,Laundry? 

20 A One hundred percent. 

21 Q What was next-door to you when you went into that 

22 unit? 

23 A A Birkenstock shoe store .. 

24 Q A retail store? 

25 A Right., 
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They rely on walk-in traffic, foot traffic? 

Foot traffic, yeah. 
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There have been a number of restaurants down there 

4 since about 1991 or '92, have there not? 

5 A Yeah. I think it's been a carousel, yes.' 

6 Q. And now Pita pit is leasing from you Unit A? . 

7 A Yes. They start.ed in 200'0, I believe. 

8 

9 

. 10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23. 

24 

25 

Q And they're in their second five~year term which will 

expire I believe ¥ou said? 

A November of 2010, I believe . 

Q And that's not your only livelihood, lS it, Mr. 

Monroe? 

No, it's not .. A 

Q But you do have from yoqr .present tenant an interest 

In purchasing your ~nit, do you not? 

A That's true, ·we .do. 

Q. And are you selling it about for what you paid for it 

or substantially more ,or substantially less than. what you 

paid 'for it in these negotiations ·that you're thinking 

about? 

A Substantially more. 

Q So there would be an economic loss to you in the 

event of.an injunction In this case 

A That's true. 

Q -- because you'd ,lose that sale? 
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1 A That's right. 

2 Q Are you copied with notices from the homeowners 

3 association such as the annual meetings 'and the minutes 

4 and proxles and that kind of 'thing? . 

5 A Right. We get the minutes and when the meeting is 

6 going to be. 

7 Q Is the board or the management company required to 

8 notify you if your tenant lS doing .something that is'not 

9 up to their standards? 

10 A I'm not sure what the board's responsibility' is on 

11 there. 

12 Q Do you get such notifications? 

13 A Yes, we do. We have gotten a few. 

14 Q Did you get one in reference to The Pita Pit? 

15 A Yes, we've gotten one or two. 

16 Q And the issue in that was? 

17 A One issue was trash getting caught in the chute. I'm 

18 not sure of the setup, but something about boxes got 

19 wedged in there and they thought it was from The Pita Pit. 

20 Q Have you been aware that security is an issue in that 

21 building? 

22 A Yes. It's kind of an area of town where there's 
, 

23 considerable vagrancy and the kids have kind of trashed 

24 things, so I would imagine, yeah, I'm. aware of that. 

25 Q And this has 'been going on since you operated your 
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A Yes. 

Q Did you -- strike that. 

Did you ever get a notification from the 

management company or the homeowners for Place on the 

154 

5 

6 

7 

8 

9 

Greene that you and/or your tenant were in violation of 

10 

11 

12 

the restrictions in the master deed until you received· 

Mr. Spillane's letter in 2007? 

A Never did. 

Q Do you believe they've waived their right to pursue 

this? 

MR. SPILLANE: Objection, Your Honor. Legal 

13 opinion. 

14 

15 

16 

THE COURT: Rephrase the question. 

MR. BEST: Ma'am? 

THE COURT: Rephrase the question. 

17 BY MR . .BEST: 

18 Q Do you think it's fair for them.to corne all these 

19 number of years later and tell you you've got to get out 

20 or your tenant's got to get out, Barry? 

21 ·A No. After 20 years, no, I don't think that's proper 

22 at all. 

23 

24 

25 

Q 

A 

Q 

Am I charging .you a fee In this? 

Yes, you are; 

Do you remember what my hourly rate is? 
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1 A Not exactly. 

2 Q. For you? 

3 A Well, probably just a couple hundred dollars.' an hour 

4 lS all. 
, 

5 Q I showed you the bill earlier, Mr. Monroe. Did you 

6 hide it? 

7 A No, .. I didn't hide it. I do remember seelng it. It's 

8 around here. 

9 Q You ,do ,"remember seeing it? 

10 A Yeah. 

11 Q I think I turned it over. 

12 Now, this was prepared what date? 

13 A The date on this is, Monday, April 6th, 2009, for 

14$2,030. 

15 Q Okay. That does not include today's time? 

16 A That's correct. 

17 Q What time did we start this morning at Mr. Boger's 

, 18 office? 

19 A 9:30. 

20 Q And we came over here and we got started here at II? 

21 A Yes .. 

22 Q Took,maybe ,an hour and a half break for lunch? 

23 A Right:. 

24 .Q How ~any,more hours do you think 'we'll work? 

25 A Well, we're pushing about seven it looks like now. 
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1 Q Okay. Now,are you aware In the restrictions in the 

2 master deed it says that you as owner can't get your 
\ 

3 attorney's fees? 

4 A I've seen that. 

5 Q But the association can? 

6 A I've seen that. 

7 Q That isn't fair either, lsii? 

8 A No, sure· isn't. 

9 Q And you're asking this Court to consider awarding you 

10 attorney fees, are you not? 

11 A I am. 

12· Q, And that's based on the equity --·the inequity of 

13 what the homeoWners association is trying to do to your 

14· tenant and these other similar-situated tenants; is that 

15 right? 

16 A That's correct. 

17 MR. BEST: I'd offer my bill to date plus seven· 

18 hours at $200 an hour as this defendant's exhibit whatever 

19 number. 

20 THE COURT:' Any obj ection? 

21. MR. SPILLANE: No objection, Your Honor. 

22 Are we-going to have examination on this later 

23 if it comes up? 

24 THE COURT: You can ,certainly cross-examlne him 

25 on it. 
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1 That's Defendant's 6. 

2 , (WHEREUPON, Defendant's Exhibit No. '6 was marked 

3 for identification and received into evidence.) 

4 MR. BEST: Mr., Monroe, T don't believe I have 

5 any questions, but the other attorneys may. rhank you. 

6 THE COURT: Mr. Best, any questions? 

7 I'm sorry, Mr. Boger? 

8 MR,. BOGER: No, rna' am. 

9 THE COURT: Mr. Spillane. 

10 CROSS-EXAMINATION 

11 BY MR. SPILLANE: 

12 Q Mr. Monroe, you stated that you purchased it in 1990 

13 from Mr. Stonebruner; is that corcect? 

14 A That's correct. 

15 Q Did you have a'written contract with him? 

16 A Yes, we did. 

17 Q Did you have a closing? 

18 A Yes, we did. 

19 Q And did you have a closing attorney? 
J 

20 A Yes, we did. 

21 Q And who was that? 

22 A I can't recall at the'time. 

.23. Q Do you know where the closing was? 

24 A No. 

25 Q Did you select the attorney? 
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1 A No. I'll have to tell you at that time my father was 

2 involved in the business as well and he's passed away, so 

3 I'd have to, dig to find that information out. 
I 

4 Q Did 'you get a copy of the master deed at the time you 

5 closed? 

6 A I'm 'thinking we 'did. 

7' Q Did you research your files to find a copy of the 

8 master deed? 

9 A Yes, we did. ' 

10 Q Do you understand that the master deed restricts 

11 restaurants? 

12 A Yes. 

13 Q Would you wanta restaurant on the first floor of 

14 your residence where you live? 

15 A That·'s kind of an open question. 

16 I don't think it would bother me, to tell you 

17 the truth. I could go ,doWn and get a bite to eat any time 

18 I wanted. 

19 Q Did you have trouble leasing it after you shutdown 

20 Easy Coin Laundry? 

21 A No. We had a for lease sign ln it for maybe a couple 

22 of months. 

23 Q How did you corne in 1988 to find that or your father 

24 to find that location? 

25 A We had been in this business, the COln laundry 
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1 business, for probably a dozen years or so before that, 

2 and still are, and we noticed that there was not any type 

3 of facility in the Greene Street/Five Points area. So we 

4 actively looked and we saw that. 

5 And I'm not sure how my dad got with 

6 Mr. Stonebruner on that. I"m not sure if he had a" sign 

7 up, but I do remember all the infrastructure work that we 

8 had to do to the unit, to put holes in the side'of the 

9 uni t to vent the dryers and have fresh air holes put in so 

10 air could corne in to service the dryers. We had to put in 

11 a set of steps corning up the front, cut a door in the 

12 front, take out that window and put a door in. We did all 

13 that In '88. 

14 

15 

16 

Q Do you have the unit under contract for sale at this 

point? 

A Not right now. We have a verbal contract, though. 

. 17 

18 

19 

20 

21 step down. 

MR. SPILLANE: No further questions . 

THE COURT: Any redirect? 

MR. BEST: No, Your Honor, no redirect. 

THE COURT: I don't have any questions. 

22 THE WITNESS: Okay. 

You may 

23 MR. BOGER: I'd call Jeff Keeney to the stand, 

24 Your Honor. 

25 JEFF KEENEY, after being duly sworn, testified 
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1 as follows: 

2 THE COURT: Thank you. If you'd have a seat and 

3 please ,state your na~e. 

4 

5 

THE WITNESS: My name is Jeff Kenney. 

THE COURT: If you'd spell your last name, 

6 please. 

7 

8 

9 

10 

11 

THE 

THE 

THE 

. THE 

WITNESS: K-E-E~N-E-Y. 

COURT: I'm sorry? 

WITNESS: K-E~E-N-E-Y. 

COURT: Thank you . Yes, Slr. 

DIRECT EXAMINATION 

12 BY MR. BOGER: 

13 

14 

15 

Q 

A 

Q 

Mr. Keeney, where do you live? 

Columbia. 

And how long have you been operating Tavern on the 

16 Greene? 

17 A Since 1999, February 17th. It was in some of the 

18 papers. 

19 

20 

21 

22 

23 

Q 

A 

Q 

A 

Q 

Did you have a ten-year anniversary just recently? 

Yes. 

And is that what you do for a living? 

Yes. 

Would you be prejudiced and injured if this place 

24 were closed? 

25 A Considering that I have a child on the way, it would 
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1 be pretty devastating. 

2 Q Tell me a little bit about the business. Tell me in 

3 particular about how security is handled in your facility. 

4 A We have a person at the door that checks IDs to make 

5 sure that no one's underage and we have bartenders that 

6 wor k there and whoever's' cooking. 

7 Q 

8 A 

And do you have security cameras inside? 

Yes, I do. I have security cameras 'facing at the 
) 

9 bar, at the front door, and pretty much covering the whole 

10 area, including the kitchen. 

11 Q Have you ever suggested to the homeowners association 

12 that they put security cameras outside? 

13 A I did. I went to one of the meetings and they were 

14 complaining about the glass doors being broken" not on the 

15 inside but .on the front entrance, and I said, Well, there 

16 seems'to be a camera on the inside, why didn't they put 

17 one up on the outside to kind of see what was going on, 

18 but nothing's been done about it. 

19 ,Q There's never been a security camera put on the 

20 outside by the homeowners association? 

21 A If there is, it hasn't done any good because I've had 

22 my doors that go into the lobby broken in. I can't seem 

23 to find out any information on it. 

24 Q Now, we talked a little bit about vagrancy here 

25 today. You've been here the whole time, haven't you? 
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1 A Yes. 

2 .Q Tell me what you do to keep "undesirables," for lack 

3 of a better word, out of the building. 

4 A Well, it's really bad during the wintertime when you 

5 go towards the lo'cked door and the gate into the building 

6 itself, vagrants just slip right in there in the little 

7 hallway and I just tell them, I say, Look, I'm. not gOlng 

8 to call the police, but you got to get out of here and if 

9 you don't, I will call the police. 

10 And then when we take the trash out, there's 

11 usually two of us to make sure nobody's corning in behind 

12 us or getting into the elevator and we've got a key lock 

13 .to get in the elevat.or to corne back up .. 

14 Q So describe for me in detail how trash is taken out. 

15 A When the trash is taken out, we go out through the 

16 side door, lock·it behind us. We go through the locked 

17 door, unlock it, close the door behind us. We go to the 

18 elevator, take the elevator down, let the door close 

19 behind us. We corne around, dump it in the dumpster, corne 

20 back up, same process back upstairs~ 

21 

22 

23 

24 

25 

Q And how many people take the trash out at one time? 

A Most times two, sometimes one depending on how busy 

the night was. 

Q And the reason you do that, that process with the 

door locking and that sort of thing is why? 
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A To make sure nobody gets in. 

Q What do you see as a guy that's there -- well, let me 

ask you. How long are you there? What time do you shut 

down at night? 

A Well, it depends on what night it is and, you know. 

Saturdays and Sundays we shut down at 2. The rest of the 

other nights mostly 3. Whenever we're there after that 

it's cleaning or doing whatever. 

But the biggest problem I see with security is 

the college kids or whoever it.is living in the building 

put like a little piece of cardboard in the door or put a 

trash can 'in front of the elevator downstairs for all 

their friends to be able to corne in. And when we go by, 

we kick it out of the way. 

Q Do you do that all the time? 

A All. the time. I've had people, I've told people, 

I've seen them do it. I've said, Man, you cannot do that. 

And they'll leave it there and 1'11 grab it and the door 

will close behind me.' 

Q You're there, once again, 12 hours a day would you 

say, maybe even more? 

A I'm there a whole lot less here recently. I'm there 

Monday nights until close and Friday nights until close 

and a lot during the week during the.day. 

Q And you have an opportunity to see what kind of 

217 



I 

; 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

164 

people live there? 

A Yes.· A lot of people who live there are my 

customers. 

Q And what percentage of the building? There's 71 

units, right? 

A Right. 

Q What percentage of those people who live there are 

students? 

A I couldn't glve you an exact figure, but what comes 

out of the people I see coming in and out of the building, 

most of them appear to be young. I wouldn't say all of 

them are· college students. There are some older people 

that live there. There's a really sweet lady that lives 

on the fifth floor and I talk with her every time she 

comes In, but it's mostly younger people I see. 

Q Tell me about the sweet lady on the fifth floor. It 

is my understanding she has cats. 

A . . Well; there' was -- I think there was a' complaint 

. about the fact that she had cats. 

. The last time I talked with her she was actually 

comlng to me with another Complaint that Mr. Phipps had 

against me in 'another court and I had to bring her some 

milk. She couldn't make it to court because she had 

bursitis in her hip. 

Q Now, the restrictions say no pets in the building. 
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A Right. 

Q But she has pets? 

A I believe she does. I've never been In her 

apartment. I believe she does. But I've never been In 

her apartment. I've never seen them. 

Q Okay. But from what you understand she has cats In 

there that are talked about a lot? 

A From what I understand, yes,· but·to say that I've 

seen them, no. 

Q Now, what is your health score rating, the code that 

comes up with the health department? 

A An A. Jus.t since the St. Patty's Day Festival we got 

an A. 

Q Has it ever been less than an A? 

A If it has been less than an A, it went to.--, and I'm 

not positive on. this -:-- I believe it went to a B for like 

one week because we had a problem with the water heater, 

18 and that's a big violation. But we had the water heater 

19 fixed and that was it. 

20 Q Have you -- do you have a license to do business In 

21 the city? 

22 A Yes. 

23 Q Have you been inspected by the city before? 

24 A Everything's good to go, yeah. For the trial I just 

25 had, SLED came in and inspected and said everything was 
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1 okay. 

2 Q You're totally sanctioned by every government agency 

.3 that you know of? 

4 A Everything that I know of and every license that I 

5 need to have. 

6 

7 

8 

9 

Q 

A 

Q 

A 

Q 

A 

You pay 

I do. 

You pay 

I do. 

How many 

I have a 

your taxes? 

your employees? 

do you have? 

manager, Chris~ I have a bartender. I have 

10 

11 

12 

13 

14 

two door guys and the guy that works happy hour. .. One, 

two, three -- six. 

Q Before July of '·07 when you got the letter from 

15 Mr. Spillane, had you ever had any notice from any 

16 homeowners. association letter or board member telling you 

17 that you were in violation of anything? 

18 A Never had any idea ·that there was any problems. That 

19 was the first I'd heard of it. 

20 

21 

·22 

23 

24 

Q 

A 

Q 

A 

Q 

That was July of 2007? 

July. of 2007. 

And you've been. in business for ten years? 

Since '99, yeah.· 

Now, within a hundred yards of your restaurant, your 

25 bar and restaurant, how many other bars and restaurants 
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are there? 

A There lS I would say within a hundred yards there 

lS the' Cellar on Greene, there is Durkins; there is 

Mr. -Friendly's, there's Salty Nut, there's Pavlov's, 

there's CJ's, there's Dr. Rocco's, there's Garibaldi's, 

there is Samrni'sDeli, there is Saluda's. That's the best 

I can tell you. 

Q ~ow about Dr. Rocco's? 

A 

Q 

A 

Dr. Rocco's on the corner. 

How about Durkins? 

Durkins, I'm sorry, between the Cellar on Greene and 

12 Mr. Friendly's. There's a bunch of, them. 

13 

14 

15 

16 

17 

18 

Q 

A 

Q 

A 

Q 

A 

All of those restaurants, do they not have patrons? 

Yes. 

Do they walk up the sidewalk? 

All the time. 

Especially after midnight? 

All the time, yeah. I mean it's starts around dinner 

19 time and it doesn't stop until late at night. And there's 

20 bars down on the corner at the bottom of the, hill and 

21 there's bars above me and there's bars across the street 

22 and there's bars around the corner, and to get to them, 

23 you have to walk. 

24 

25 

Q 

A 

Do those people talk outside the bars as well? 

Yeah. Everybody talks on the sidewalk. 
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1 Q Now, you have employed me to handle 'this matter, have 

2 you not? 

A 

Q. 

Yes. 

And you have agreed to pay my legal bill? 

Yes. 

3 

4 

5 

6 

A 

Q And.' would it surprise you that your part of my legal 

7 bill is- a thousand dollars? 

8 A I would not like to hear it. But no, it would not 

9 surprise me. We've been here all day. 

10 Q And you've agreed to pay that? 

Yes. 11 

12 

A 

Q And you also know that the restrictions say that you 

13 can be made to pay Mr. Spillane's bill, but you can't 

14 pay the homeowners association can't pay mlne. Do you 

15 understand that? 

16 

17 

18 

A I've heard that here now, yeah. It doesn't seem 

fair. 

Q You don't think that's fair? 

19 A Not at all. 

20 Q You would like to have -- you would like to have what 

21 they call fee shifting and let them pay my bill? 

22 A Yeah. They're the one -- yeah. 

23 Q And you understand you're responsible for my bill 

24 which is now a thousand dollars? 

25 A Yes. Thank you. 
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1 MR. BOGER: Let me talk to co-counsel right 

2 quick, Your Honor. 

3 

4 

5 

THE COURT: Mr. Best, any questions? 

MR. BEST: I don't have any, Your Honor. 

·MR. BOGER: I have nothing further for Mr. 

6 Keeney, Your Honor. 

7 THE COURT: Mr. Spillane. 

8 CROSS-EXAMINATION 

9 BY MR. SPILLANE: 

10 Q Good afternoon, Mr. Kenney. 

11 You own Unit B; is that correct? 

A 

Q 

A 

Q 

A 

Q 

Yes, sir. 

Is that the only unit you own? 

Yes, sir. 

Are you the owner of Tavern on the Greene? 

Yes, sir. 

Okay. And do you think the pet lagy should be 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

enjoined from having those pets and cats if she. has them? 

A I don't think that is my call to make. 

Q Okay. The other bars you· mentioned and your counsel 

mentioned and listed within the area, do they have 

residences above them, Pavlov's and those ones you 

mentioned? 

A No. Pavlov's and Salty Nut are about 50 yards away 

from some of the residences and I know that Sarnrni's 'Deli 
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. . 

1 has residents above it.' I'm not really sure about any of 

2 the others. Mostly not the others I would say. 

3 Q Have you made any arrangements to share fees with the 

4 mul tiple clients Mr. Boger is representing? 

5 A Yes, ,I have. 

6 Q Do, you have more trash or less trash than a general 

7 office operation? 

8 A I would say maybe more trash depending on how much 

9 paperwork they ~ re doing in the office. 

10 Q Has Tavern on the Greene ever been cited, fined, or 

11 reprimanded for not serving food? 

12 A We were fined for not serving food. It was something 

13 that we ·did go to court for. We got it fixed. It was a 

14 problem -- they carne tn right before St. Patty's Day and 

15 we had food in one freezer the lady did not see. We had 
, . 

16 ice in the other freezer s6 we would not have to pay for 

17· the ice- on st. Patty's Day because that's what we run out 

18 of most., 

19 Q Did you pay the fine? 

20 A I did. 

21 Q Do you have music In Tavern on the Greene? 

22 A I do. 

23 Q What's your percentage of receipts connected with 

,24 food versus beer and wine? Do you have liquor? 

25: A I do have liquor, yes. 
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1 Q Beer, wine, and liquor on one side and food on the 

2 other. What percentage? 

3 A The percentage I couldn '·t tell you exactly.·· I know 

4 it's low. When they took the ·smoking ban and they said 

5 they were going to let bars operate with just smoking if 

6 their food sales were less than 15 percent, then yeah, I 

7 thought smoking was more important than food sales. . When 

8 that all changed, I tried to get my food sales back up, 

9 which has not succeeded. 

10 

11 

12 

13 

Q 

A 

Q 

A 

What percentage are food sales right now? 

I would say probably less than five percent. 

At Tavern on the Greene? 

Yeah. But I don't know anybody in town whose 

14 business is not struggling now. 

15 Q So you do mostly beer,·wine and liquor? 

16 A I'm doing whatever I can to keep the doors open right 

17 now. And whatever food I can sell, I try to sell. 

18 

19 

20 

21 

22 

23 

24 

25 

Q Have you ever been violated for any liquor license 

requirement? 

A 

Q 

A 

Not that I know of. 

Have you ever been cited? 

Not that I know of. 

Mr. Phipps just took me to court for trying 

to -- for me not to get my liquor license renewed. 

Q Do you have live music? 
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1 A No. 

2 Q Do you have loud music? 

3 . A Tt depends on what you call loud. I don't think it's 

4 loud. 

S We've had the police corne to the door and they 

6 look at us and I say, "Is that too loud?" and they say 

. 7 "no" and they walk away because there's a mysterious 

8 caller that complains about it. 

9 Q When did you find out that you can't have beer and 

10 Wlne and liquor and food in the unit? 

11 A . When did I find out? . 

12 Q Yes. 

13 A I guess when this whole thing started. But it was a 

14 bar a few years before me and a restaurant, I believe, 

15 before that and just kind -- when I carne in, my lawyer 

16 looked at the paperwork and said we're good to go, let's 

17 sign, and we bought the place. It was already operating 

18 as a bar when I bought it. 

19 

20 

21 

22 

23 

24 

25 

Q You did have your own lawyer at the closing? 

A Yes. 

Q And you purchased from EMH Investments, LLC In '05; 

is that correct? 

A 

Q 

A 

I '.m sorry, my Unit B? 

Yes. 

Yes. 
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A 

Q 

A 

Q 

And you own Units C and D also? 

No, only Unit B. 

You rent C and D? 

I do. 

And from whom do you rent C and D? 

A Marsha Berry. 
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2 

3 

4 

5 

6 

7 

8 

9 

Q Marsha Berry. Did you discuss this lssue with her 

10 

11 

12 

13 

14 

15 

16 

when you received my letter? 

A I did. 

Q So your testimony is the first time you found out 

about the restriction was in '07 when you got my letter? 

A Pretty much. 

Q June of '07? 

A Yes. 

Q As you read the restrictions, do you feel like you're 

In violation of the' restrictions? 

17 A I believe the violations are something that 

18 happened -- that's been going on way too long. I don't 

19 feel that I'm in violation. 

20 

21 

Q 

A 

Right now you don't feel you're in violation? 

I feel that I'm not going by the bylaws, but I feel 

22 that that's something that' should have been addressed a 

23 long time ago before the business was bought ten years ago 

24 and I-don't hear, anything about it and it was running 

25 before that and they didn't hear anything about it. 

227 



174 

1 Q Who is EHM Investments, do you know? 

2 A I believe·, if I'm not mistaken, that was Stonebruner 

3 Properties. Or the person that bought it from Stonebruner 

4 Properties, I bought it from them. 

5 Q I think the deed chain will reflect that on 

6 February 24th, Mr. Stonebruner deeded· it to EMH, 

7 Investments, LLC. 

8 A February 24th of what year? 

9 Q Of 2004. 

10 A 2004. That sounds like about when I bought it from 

11 him. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

And were you operating at that time? 

Yes. 

.And you said you've been ·there ten years? 

Yes. 

And then it was sold to you? 

Yes. 

In 'OS? 

In '05 he wanted to sell. And actually the real 

estate agent was a customer of mine and she said he wanted 

to sell and would you like to buy it and I said yeah. 

Q What did you pay for it? 

A I want to say $69;000. I'm not positive on that 

number, but that's what 1. want to say. 

Q Did anybody tell you it was restricted to general 
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office? 

A Unh-unh. 

. Q W'ould you have bought it had you known it was 

restricted to general office? 

A No. It was a shoe store. It was already gOlng as 

another business. 

Q At that time? 

A At that time. 

Q Ten years ago? 

A No, in 'os. Before 'OS it was a shoe store and then 

it was vacant and that's when I got it and -- or no,' I 

sorry. I got it, rented it.in '99. Before that it was a 

shoe store. 

Q So you rented it in '99, that's ten years, and it was 

a shoe store before that? 

A Yes. 

Q And how did you come to you said you looked around 

or is that some other testimony I'm confusing? How did 

you come to open a tavern? 

A I had been working in the restaurant business pretty 

much since I was 18 years old and wanted to give it a shot 

myself. A buddy of. mine lived here in Columbia and they 

wanted to get out, we wanted to get in, we made a deal. 

Q So you began in '99 the. restaurant' and beer, or 

95 percent beer, liquor and wine began in '99? 
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1 A Yes. Th~ food sales, I believe, were a little higher 

2 then. 

3 Q And where. did you start? Did you start in B or C and 

4 D or 

5 A Started In C and D, expanded into B. 

6 Q Okay. And when did you -- you started In C and D In 

7 '99? 

8 

9 

10 

A 

Q 

A 

Yes. 

And how did you get --

We rented B and I had an agreement with the landlord 

11 at the time, who I cannot recall his name from C and D, 

12 and from Stonebruner saying that if I took the wall out· 

13 for that to go with ~t, I would be responsible for 

14 replacing that if anything ever happened to the business. 

15 Q So you purchased -- you rented C and D and took the 

16 wall out? 

17 A I rented C~nd Dand I rented B. And I talked with 

18 both landlords saying that I wanted to take the wall out 

19 to expand and I would be responsible for the cost of 

20 replacing that wall. 

21 

22 

23 

24 

25 

Q Did you pursue in '99 or at- any time the possibility 

of getting the restrictions changed? 

A No. 

Q Why not?-

A Because it was already a bar. I just figured that 
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1 was the way it was.' And there was already a shoe :store 

2 and there was already a restaurant down there. There was 

3 already a cell phone place there. 

4 MR. SPILLANE: Thank you, Slr. I have no 

5 further questions. 

6 THE COURT: Any redirect? 

7 MR. BOGER: Very briefly. 

8 REDIRECT EXAMINATION 

9 BY MR. BOGER: 

10 

11 

12 

,13 

14 

15 

16 

17 

18 

19 

Q 

A' 

Q 

A 

Mr. Keeney, it was a bar when you bought it, right? 

Yes. 

And what was the name of that bar? 

It was Dubbs. I believe, if I'm not mistaken, it was 

on the Prairie Chicken Corporation, but it was Dubbs. 

Q Arid before that, is that where the Duck In was? 

A I'm not sure about that. That was before my time in 

Columbia, but I believe that's where it was. 

Q 

A 

Okay. 

And I believe there was a Mexican place, if I'm not 

20 mistaken, that was there also. 

21 

22 

23 

Q 

A 

Q 

Was that called Rio Bandito? 

That's it. 

So Rio Bandito, Dubbs, Duck In, and Tavern on the 

24 Greene? . 

25 A Right. 
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A 

A IS-year history? 

I would say. 

MR. BOGER: Okay. That's all I have. 
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1 

2 

3 

4 MR. SPILLANE: One other item, Your Honor, if 

5 you can bear with me: 

6 THE COURT: Yes, sir. 

7 RECROSS-EXAMINATION 

8 BY MR. SPILLANE: 

9. Q Mr. Stonebruner owned B right up to the time he sold 

10 to you? Either it was in his name or for one year as EHM 

11 Investments? 

12 A I believe that's the case, yes. 

13 Q He owned it? 

A Yes. 14 

15 

16 

MR. SPILLANE: Thank you. 

THE COURT: You may step down. 

17 MR. BOGER: Your Honor, I'd call Marsha ~erry. 

18 MARSHA BERRY, after being duly sworn, testified 

19 as follows: 

20 THE COURT: Thank you. If you'd have a seat and 

21 please state your full name. 

22 THE WITNESS: Marsha Berry. 

23 DIRECT EXAMINATION 

24 BY MR. BOGER:' 

25 Q Ms. Berry, where do you live? 
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A 

Q 

A 

Q' 

A 

Q 

A 

Q 

A 

Prosperity~ South Carolina. 

And you are the landlord or owner of B? 

No,' sir. 

Help me out. 

C and D. And it's actually my mother's now. 

Okay. You owned Cand D? 

Yes, sir. 

And you and,your mother have owned it for years? 

Yes, sir. 

179 

10 Q And that's where Tavern on the Greene -- that's your 

11 tenant, he owns a third of it and you own two-thirds of 

12 the space; is that correct? 

13 A I own C and D and then he owns B. 

14Q SO if Tavern on the Greene is B, C, and D --

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Yes, sir. A 

Q -- then you are the owner of two-thirds of that space 

where Tavern is; is that correct? 

. A Correct. 

QAnd you as a landlord, did you know anything about 

these restrictions until July of '07? 

A No, sir. It was. June, I think,. wasn't it? 

Q I'm sorry, 0'une of '07. 

A Okay.. It was June. And we received the notice .. 

When it came in, then I called -- I called Landmark 

Resource and speak to Michelle and that's when I asked 
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1 what did I need to do because I wasn't going to kick a man 

2 out of a business he's been in for I thought over ten 

3 years when they were telling me I had to get him out of 

4 there in like almost 60 days. This man had been in 

5 business forever. That just wasn't right. So I just 

6 needed to know what I needed to do. And she said that she 

7 didn't represent me, that she represented the board, and 

8 that the best thing for me to do. was get an attorney. 

9 Q Okay. Would you be at some disadvantage or .injury or 

10 prejudiced by the closing of this? 

11 A My mother would be. 

12 What happened, my mother bought it from me 

13 because it was actually to help her because she's very ill 

14 and so I needed income for her in order to take care of 

15 her. 
\ 
I 

16 Q So it would prejudice your mother greatly? 

17 A Greatly" 

18 Q Now, let's just talk about your mother. You take 

19 care of her all the time-pow; is that right? 

20 A Correct. In fact, my neighbor is tending to her 

21 right now becapse the sitter who's normally there had a 

22 funeral today and so I asked the neighbor, because she has 

23 to have care. 

24 Q Your mother does? 

25 A Yes. 
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1 Q 24/7? 

2 A Well, she's on· a little Medi alert. So as long as 

3 I'm at horne,. because I only live two doors down from her, 

4 .as long as I'm at horne then she can be left during the 

5 evening unless she's .very, very ill and then I stay with 

6 her. But' during the day while I'm teaching, she '-- I have 

7 a sitter. 

8 Q Okay; So you teach d:uring the day?,. 

9 A Yes" sir. 

10 Q And take care of your mother atn'~ght? 

11 A Yes, sir. 

12 Q Okay. And did you receive any notice because I think 

13 that's what you mean, but let me just make sure,. you 

14 didn't know anything about this violating any restrictions 

15 until June of '07; is that correct? 

16 A I'don't -- when the original closing of the deal, 

17 when we were closing, I had an attorney and the attorney 

18 then said there is a clause lnhere that they're not 

19 supposed to be like bars and stuff and I looked at the 

20 person I was buying it from-- and I apologize, I cannot 

21 remember his name -- and I .said, "Has this been a 

22 problem?" and he looked at me and said, "Absolutely not." 

23 He said, "This bar was there before I even bought it." 

24 And. I said "okay," and that's what happened .. 

25 Q And how many years ago would that have been? 
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A Gosh, I don't remember when it was purchased. I want 

to think maybe '02. I'm really not sure. I'm really not 

sure. 

Q Okay. And so for at least five years before y'ou got 

notice that ,there was a problem, you didn't know of a 

notice? 

A Right. We never had anything no one ever said 

that Jeff ·had to get out at all. 

please? 

MR. BOGER: I don't have any further questions. 

THE WITNESS: Can I say' something? May I, 

BY MR. 'BOGER: 

Q I'm sorry, I've got one more thing for' you anyway, if 

I can just come back .. 

'. You've also agreed to pay my bill; is that 

16 right? 

17 . A Yes, Slr. 

18 Q Anctyourpart lS about a thousand dollars. Does that 

19 

2'0 

21 

22 

23 

24 

25 

sound about right,? 

A I guess so, if that's what -- yes, sir. 

Q And it's being split between you and Mr. Rodarte and 

Mr: Keeney; is that right? 

A Yes, Slr. 

Q It's about $3,000 total? 

A Sounds right. 
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Q You're familiar with the fact that the homeowners 

association documents say that you can only pay 

Mr. Spillane's bill but they can't be made to pay mine? 

A And that's one of the things .1 wanted to say. 

Q Yes, ma'am. Go ahead and say it. 

1 

2 

3 

4 

5 

6 A It's the fact that we pay the regime you know, the 

7 commercial units pay a larger portion of the regime fee to 

8 my knowledge and so I don't understand. I mean, we're 

9 paylng to be sued. I mean, that's just what it lS. We're 

10 paying to be sued. And it's not right. That's number 

11 one. 

12 The number two thing about the amendment to the 

13 little section, in the '07 meeting I was there, and if you 

14 remember I ;:;aid, "Why can't we get that changed? That 

15 should be changed because these businesses have been 

16 there." And I was told, "Well, you can't even get people 

17 to come to these meetings and you have to have at least 

18 75 percent." I mean, we were told that in that '07 

19 meeting. 

20 I wasn't·able to make the 2008 meeting because 

21 of my mother, I mean I just couldn't come, and I had been 

22 to other meetings at the Clawson Inn, if you remember. 

23 And I also said at the '07 meeting that if 

24 someone would not be elected on the board that I would do 

25 it except that I do live far away and I wouldn't be able 
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1 to meet all'the time because I knew I couldn't. 

2 'Q Because you live in Prosperity and take care of your 

3 mother? 

4 'A Well, I live in Prosperity, right', and there are just 

5 times that I can't -- you know, wi:th school, I might have 

6 a meeting after sChool. I ITlean, there's just times I just 

7 can't do-that. And now I certainly can't do it because of 

8 my mother. 

9 Q Otherwise you would have volunteered to serve on the 

10 board? 

11 

12 

13 

14 

15 

16 

A Right. 

MR. BOGER: I don't have anything else. 

THE COURT: Mr. Best. 

MR: BEST: No questions, Your Honor. 

THE COURT: Mr. Spillane. 

MR. SPILLANE: Thank you, Your Honor. 

17 CROSS-EXAMINATION 

18 BY MR. SPILLANE: 

19 Q Ms. Berry, your mother lS the landlord on C and D; is 

20 that correct? 

A Yes, slr. 

Q But did you ever have an interest In 

A Yes, sir. 

Q How did you have an interest In C and 

21 

22 

23 

24 

25 A I actually purchased it with a friend 
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1 mother had like a third of it and it was all a real estate 

2 type thing. I just read it in the paper, for sale by 

3 owner, property at Place on the Greene, and at the time I 

4 didn't even know it was a bar. 

5 Q All right. Our chain of deed shows Berry Tart 

6 Properties conveyed two-thirds to Eva Nell Berry. 

7 Eva Nell Berry is your mom, correct? 

8 A Yes'. 

9 Q Berry Tart Prop~rties was your general partnership 

10 with you and Ms. Tart; is that correct? 

11 ,A 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

Correct. 

And that deed was in what year, do you remember? 

I don~t. 

September 26th of 2006; is that correct? 

When the original one or 

Your deed to your mom. 

Okay. That's probably right. 

I believe I'm correct, your partnership deeded it to 

19 your morn in 26 September of 2006. 

20 A' Okay. 

21 Q All right. Now, you mentioned a complaint you made 

22 ln the '07 meeting. 

23 A 

24 Q 

25 A 

Yes, sir. 

And I didn't hear what that complaint was about. 

All I said is, why didn't we make -- why didn't we 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

change the master deed in order so that these businesses 

could stay in business. 

Q So what businesses could stay in business? 

A The restaurants, the bars~ ihe places like that. 

Q So that's the 2007 meeting after'my 

A Notice. 

Q' 

A 

Q 

, -- my notice letter, my statement letter? 

,Yes, sir. 

Okay. Now I understand. 

10 If you had deeded your interest to your mother 

11 in September of 2006, how did you become involved in the 

12 2007 owners meeting? 

13 A I take care of my mother's business. My mother 

14 doesn't probably even have a clue that she's has that 

15 business. I mean, I did everything in order to get funds 

16 for my mother to take care of her. 

17 I'm not understanding your question, I'm 

18 assuming. 

19 Q All right. It seems you were not an owner In 2007 

20 but you attended the owners meeting? 

21 A My mother surely couldn't. 

22 Q Excuse me? 

23 

24 

25 

A 

Q 

My mother couldn't, so yes, slr, I did. 

That's all I need to understand. Thank you. 

The deed to Berry Tart Properties according to 
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1 the Official records was December of 2002. Would that be 

2 about right? 

3 A Yes, sir, that sounds right. 

4 Q From Robert A. Alexander? 

5 A That's it. 

6 Q Do you know who he was? 

7 A That's who I bought the piece of property from. I 

8 just could not remember 'his name, but it was Alexander. 

9 

10 

11 

12 

Q 

A 

Q 

'A 

And you had an attorney? 

Yes, sir. 

And the attorney told you you can't have bars? 

Well, that was pretty much after the fact, yes. It 

13 was after the fact. You know, I mean, we had already 

14 signed papers, everything was already done, and she was 

15 , giving me the master deed and just, said, you know, "In 

16 this master deed I just want to let you know this lS 

17 stated. " And I said, "Do you thiqk it's going to be a 

18 problem?" And she's, you know, like, "Well, this bar's 

19 been here forever," you, know. And I looked at -- I want 

20 to call him Bobby-- I think his name was Bobby Alexander 

21 now and I said, "Have you ever had a problem with it?" 

22 And he said' "no." And I don't' kr10w how long he had owned' 
\ 

23 it. 

24 Q Well, the deed, the deeds are public. record and the 

25 Court has them and, won't go further back because I think C 
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1 and D, you've heard testimony C and D were the only ones 

2 that originally were sold by the developers, sold to the 

3 public and was a hair salon. 

4 But the attorney didn't tell you that it 

5 wouldn't be a problem, did he? 

6 A She. 

7 Q She.· 

8 A She didn't say that it would and she didn't say that 

9 it would not. She said she just would -_. she pretty much 

10 made me think that it probably wouldn't be since it had 

11 been there so long. Of course, I wouldn't have thought it 

12 either. To me, Tavern on the Greene is a landmark of Five 

13 Points. 
'-

14 Q And it was operated as Tavern on the Greene when you 

15 purchased it --

16 A Purchased it, yes, sir. 

17 Q -- in your general partnership? 

18 A Yes, sir. 

19 Q And it was operated as Tavern on the Greene when 

20 Mr. Alexander had it? 

21 A To my knowledge, yes, sir, it was. 

22 Q Well, that's when you purchased? 

23 A Right. 

24 Q You mentioned the original. closing with the attorney, 

25 talking to Mr. Boger. What did you mean·by the original 
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1 closing? Were there two oi three? 

2 A Well, I 'had the closing when it was -- when myself 

3 and Lisa purchased it and then I had the closing when I 

4 purchased it for my mother, when it was swapped over. 

5 Q You did get a copy of the master deed when you and 

6 Lisa purchased it as a partnership, right? 

7 

8 

A 

Q 

Yes, sir. 

. All right. Who handled the closing when you deeded 

91 two-thirds interest to -- the partnership deeded 

10 two-thirds interest to your-mother?' 

11 

12 

13 

14 

15 

16 

A 

Q 

A 

Q 

A 

Q 

The same attorney. 

The same attorney? 

Yes, sir. 

Okay. And you live in Prosperity? 

Yes, sir. 

Would you like to have a Tavern on the Greene on the 

17 first floor of your residence? 

18 A It wouldn't bother me due to the fact that I would 

19 have, you know, I've already known that it was there. I 

20' mean, so many of these people have moved in after the 

21 fact. After Tavern on the Greene and The Blue Cactus and 

22 all these. other places, they've moved in after the fact. 

23 And most of them have purchased it for an investment,you 

24 know, just like I did and just like I've turned it over 

25 for my mother to have an investment. I mean, if I ever 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

thought any of this was gOlng to corne up, I certainly 

would never have done that for my mother, never. 

Q All of this surprised you, didn't it? 

A Absolutely. 

Q It's a mess? 

A Well,· it is a mess, and it's ridiculous. I mean, 

you're getting ready to put people out of business that 

have been there, .that have been there longer than the 

tenants. It's just not right. And that's what I said 

from the get-go, it's just not right. 

Q Have been there longer than what tenants? 

A Than so many of the tenants that arecauslng the 

problem. 

Q Are you talking about the residential owners or --

A 

Q. 

A 

Q 

A 

Q 

A 

Q 

Correct. 

The residential owners? 

Correct. 

Not. the commercial tenants? 

Not the commercial tenants. 

Do the commercial tenants cause any problems? 

Well, I haven't heard of any of them yet. 

And the residential tenants, what problems do they 

23 c~use? 

24 A At the '07 meeting with the~security, it was not 

25 about -- the security was not the problem of the bar or 
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1 the restaurants. The security problem was corning in with 

2 the tenants corning into the door and allowing other people 

3 behind them to come In also. That was a problem. They 

4 were,trying to come up with like a pass card and things 

5 like that, but they just really wante~ to inform the 

6 tenants,not to allow the other people to corne in. But it 

7 wasn't the bars and it wasn't the restaurants. And I was 

8 at that '07 annual meeting. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

and he 

MR. SPILLANE: Thank you. No further questions. 

THE COURT: Any redire~t? 

MR. BOGER: No, Your Honor. 

THE COURT: You may step down. 

MR. BOGER: Your Honor, I have one more witness 

will be hopefully as brief as Ms. Berry. 

THE COURT: Yes, sir. 

MR. BOGER: Is it okay? 

THE COURT: If he's quick. 

MR. BOGER: Yes, ma'am. 

19 DAVID RODARTE, after being duly sworn, testified 

20 as follows: 

21 THE COURT: Thank you. If you'd have a seat and 

22 please tell me your name. 

23 

24 

25 

THE WITNESS: David Rodarte, R-O-D-A-R-T-E. 

THE COURT: Thank you. 

DIRECT,EXAMINATION 
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BY MR. BOGER: 

Q Mr. Rodarte, you live here in Columbia also? 

A Yes, sir, I do. 

Q And you are the owner of the space where Blue Cactus 

operates? 

A Actually I'm a managlng partner of W.G.R.Q., LLC, and 

we own F, G, and H. 

'Q And G and H lS where The Blue Cactus is? 

A 

Q 

A 

The Blue Cactus, that's correct. 

And F is where there's now a tobacco shop? 

They just put a tobacco it's like a little 

tonvenience store that sells cigar~, cigarettes, soft 

·drinks. No alcohol. 

Q And- that recently opened? 

A Just did, March 1st. 

Q And that has heavy foot traffic; lS that correct? 

A 

Q 

Oh, yes. 

The Blue Cactus, you bought that space, you bought 

19 all three of those spaces in '05? 

20 A '02. 

21 

22 

23 

24 

25 

Q 

A. 

Q 

A 

Q 

And you bought it from whom? 

Beau Powell. 

Beau Powell, the infamous -­

The developer. 

And did he tell you that. there was any problem with 
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1 the restrictions at that time? 

2 A It.never came up .. I became aware of it when we go~ 

3 served by Mr. Spillane. I read it and I talked to my 

4 partners and I said, "Look at this,". and so we got a copy 

5 of the deed arid: it was there .. 

6 And we bought a lot of property from Mr.' Powell. 

7 And so when we bought it, we. bought places by the center, 

8 we bought some units from the kiddie condos we called 
\. 

9 them, a couple of houses on campus, a six-plex on campus, 

10 two office buildings. 

11 He was doing an exchange, so we cut a deal as an 

12 investment. I have two partners and we bought a lot of 

13 real estate from him as an investment. It was designed to 

14 help us retire one day. 

15 And so we didn't look at every deed. We just 

16 knew that both -- Sub Pub was there. He showed me .the 

17 contracts. They had about three more years left on their 

18 contract. He showed me the contract for Blue Cactus. 

19 And he works different than I do .. I'm an 

20 engineer and I'm.very-- actually I'm a very detailed 

21 person. His contract was just like', he didn't do new 

22 contracts, he just kind of changed the date and initialed 

23 them, and so I knew that Blue Cactus had been there a long 

24. time. And I met Lloyd and we're looking for businesses 

25 that could sustain themselves, that would be there for us 



. 1 In the future so we could generate monthly· retirement 

2 lncome, and that's why we bought them. 

194 

3 We sold the kiddie condos upstairs because ,we 

4 thought that ,the building was run down. The carpets were 

5 nasty. It just wasn't the kind ,of p~ace't~at I wanted to 

6 even rent, much less own. So we sold those. We just 

7 fixed them up and flipped them. 

8 Q You sold them? 

9 A We 'just kept the commercials. We thought that was 

10 the best property then that was there. 

11 Q And if this were shut down, would you be injured or 

12 prejudiced or disadvantaged? 

13 A Severely. Severely. We spent -- we paid a lot of 

14 money for what we bought.' 

15 

16 

Q 

A 

'And it produces income for you and your partners? 

Correct. Right now it's just covering the debt 

.} 7 ' service. 

18 

19 

20 

Q 

A 

Q 

PCiyingthe bank? 

Paying the bank. 

Did --'until June of 2007., did you know anything? I 

21 think yop answered, but did you know that this was a 

22 problem? 

23 A I had no idea. ' 

24 Q And you knew The Blue Cactus had been there for some 

25 ten years before you --
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1 A Ten years before. Yeah, when we bought it in 2002, 

2 about seven years. 

3 And so I got to know Lloyd. I'm a military guy 

4 myself and realized he was retired and he's a good hard 

5 working man, I can tell ~outhat. He's got a good 

6 business. 

7 

8 

9 

10 

Q 

A 

Q 

A 

In fact,. you went to West Point? 

That's correct. 

And finished in what year? 

1974. 

11 Q And you also have agreed between you, Ms. Berry and 

12 Mr. Keeney to pay my bill; 1S that right? 

13 A That's correct. 

14 Q And it's a thousand dollars per person, about three 

15 thousand dollars total? 

It's very fair. 16 

17 

A 

Q And you know that the restrictions say that you have 

18 to pay Mr. Spillane's bill but they can't be made to pay 

19 mine. How do you feel about that? 

20 A I know I brought that 'up to you initially. 

21 I was going to hold off, hold from paying my 

22 regime fees for that main reason because I didn't think it 

23 was fair that I was paying money to sue myself and I was 

24 going to hold them in escrow, and you told me not to, so I 

25 paid them. 
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1 Q Against your better judgment I made you pay your 

2 fees? 

3 A Yes. 

4 Q Made you pay· your regime fees. 

5 And do you know that the commercial units pay a 

6 little more in reglme fees than the residents do? 

7 A You know, I look at them -- I just I look at the 

8 expenses and, you know, you've just got to pay what they 

9 tell you to pay. I think they're -- I don't know what the 

10 other people pay, to be honest with you. 

11 MR. BOGER: I don't have any other questions. 

12 Answer any questions by Mr. Spillane. 

13 THE COURT: Mr. Best, any questions? 

14 MR. BEST: Your Honor, no questions. 

15 THE COURT: Mr. Spillane. 

16 MR. SPILLANE: Thank you. 

17 CROSS-EXAMINATION 

18 BY MR. SPILLANE: 

19 

20 

21 

22 

23 

Q Mr. Rodarte, lS that the correct pronunciation? 

A Rodarte, yes, sir.. 

Q W.G.R.Q. Units F, G, and .H, that has a convenience 

store in'it now? 

A Well, he calls it Five Points Tobacco. He's got fine 

24 cigars, a humidor, he sells cigarettes, soft drinks. It's 

25 like -- I consider it like a little convenience store 
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1 basically. He's got toilet paper, toothpaste. 

2 

3 

Q 

A 

Milk and cheese and stuff? 

I don't think he's -- no, I don't think he's got any 

4 milk or cheese. It's strictly soft drinks and items that 

5 don't spoil. 

6 Q You purchased directly from Mr. Powell I think the 

7 record reflects on May 24th, 2002; is that about right? 

8 

9 

10 

A 

Q 

A 

I knew it was 2002. 

And you said he was doing an exchange. 

He was tired of managing a lot of properties. 

11 ' When you're -- I own a lot of real estate as an 

12 investor and it's a little bit of a headache when you've 

13 

14 

15 

16 

got a lot of properties, 

doing it for a long time 

So he was trying to sell 

do a 1035 exchange so he 

a lot of calls, and he had been 

and he was tired of it himself. 

a lot of property at one' time to 

wouldn't have to pay taxes and he 

17 was going to buy a Walgreen's and clip coupons, as the 

18 term goes, just get a check for 20 years from Walgreen's. 

19 Q He was going to do what about Walgreen's? 

20 A He bought a ~algreen's is my understanding and 

21 just about a 20-year lease, so he was -- we feel we got 

22 a fair price because we bought a lot of stuff that we 

23 didn't want, but we bought stuff we wanted as well, but it 

24 was his way of getting to roll overall the money without 

25 paying taxes. Very 'legal. 
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1 Q And who was fixing up and flipping? Is that you? 

2 A No, I don't flip. I try to hold. I buy and hold. I 

3 buy rental properties. 

4 We fixed up three kiddie condos, the small units 

5 upstairs. We had -- I.don't know which units they were. 

6 We just -- when you looked at the condition of the 

7 hallways, we just didn't want to be associated with that, 

8 with the housing portion of it. So we fixed them up and 

9 we just sold them just to get them out of our inventory. 

10 Q Your deed does reflect you bought the different 

11 parcels and it says In your deed, "To have and to hold 

12 subject to easements and restrictions of record." 

13 Did Mr. Powell tell you about restrictions? 

14 

15 

16 

17 

18 

19 

A 

Q 

A 

Q 

A 

Q 

No. 

Did your attorney tell you about restrictions? 

No. 

Did you have your own attorney? 

Yes, we did. 

And he showed you the Sub Pub and a lease that went a 

.20 couple of more years, the same as Blue Cactus; is that 

21 correct? 

22 A Correct. 

23 Q Is that how he marketed it to you and sold it to you? 

24 A No. We were aware that he was trying to sell a 
. . 

25 couple of million dollars worth of real estate and you had 
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1 to buy all. You couldn't buy it piecemeal, you had to buy 

2 everything he wanted to sell because it was an exchange. 

3 So we bought a lot of stuff we didn't want to buy the 

4 stuff we did want. It was just a mass purchase. 

5 Q It was a package deal? 

6 AA package deal. Take 'it or leave it. 

7 Q Did you get a copy of the master dead from your 

8 attorney at the time? 

9 A I don't recall. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q Like with Ms. Berry, the issue of the restrictions 

being a problem never came up? 

A No, sir. 

Q Were you surprised by my letter and suit? 

A 

Q 

Very much so. 

And this is mess as Ms. Berry said; ,is that right? 

A You know, I'll survive. I'm more 'concerned about my 

tenants, Lloyd's family, my new tenant now ,that's going 

into business, so I think it's unjust. 

Q It's unjust to enforce the restrictions? 

A To enforce them 20 years after the fact. 

Q Have you ever talked to Mr. Powell since my letter, 

22 my letter from June of '07 for the suit? 

23 A I have not seen Mr. Powell Slnce we closed. I 

24 wouldn't even recognize him. 

25 Q Oh, you didn't know him before? 
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No, sir. 

How did you get in contact with him? 

1 

2 

3 

A 

Q 

A I think one 'of my investment partners, he's a real 

4 estate broker, and I think he was aware of it, heard it 

5 through the real estate network, I guess. 

6 Q And who is that? 

7 

8 

A Bud Kenny. 

MR. SPILLANE: . I have no further questions. 

9 Thank you. 

10 MR. BOGER: Nothing further from the defense, 

11 Your Honor. 

12 THE COURT: You may step down. 

13 Anything further from the defendants? 

14 MR. BOGER: None from Berry, W.G.R.Q., or 

15 Mr. Keeney, Your Honor. 

MR. BEST: And none from Easy Coin Laundry, Your 

Honor. 

16 

17 

18 

19 

THE COURT: Any rebuttal from the plaintiff? 

MR. SPILLANE: No, Your Honor, I have no 

20 rebuttal witnesses. 

21 THE COURT: Yes, Slr. 

22 MR. SPILLANE: We would like'-- I assume we're 

23 going to do a closing? 

24 THE COURT:. What I would like to do In lieu of 

25 closing is to ask you all to prepare proposed orders that 
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1 would incorporate the information that you would place in 

2 the closing. 

3 And in particular, I've heard the testimony. I 

4 am particularly interested in the law that you all would 

5 plan to cite to me. And so in lieu of those arguments, I 

6 would ask that you prepare proposed orders, if that's 

7 acceptable. 

8 MR. SPILLANE: I had planned for a brief ··closing 

9 besides going into the law because the defenses are 

10 law-specific theories. 

11 THE COURT: I think you can. 

12 MR. SPILLANE: But if I can be broad in the 

13 order. 

14 THE .cOURT: You can certainly be broad in the 

15 order and you can incorporate all of those arguments as 

16 well as the appropriate findings of. fact and conclusions 

17 of law. And I will ask that you submit them to me in 

18 electronic format . 

. 19 MR. BEST: Which electronic format, Your Honor, 

20 PDF? 

21 THE COURT: No. Word format. 

22 You can e-mail it to me or you can give it to me 

.23 on disc or flash drive .. 

24 

25 can 

The address is ALeeLC@sccourts.org. And if you 

and I will even give you the opportunity to respond 
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1 ,to the other side's order. If you can send me your order 

2 by, let's say, Monday, April 20th, with any response by 

3 the 27th, and I will review them at that particular 

4 time, ,if that's acceptable. 

5 MR. BEST: That's acceptable. 

6 MR. SPILLANE: The dates are acceptable, but 

7 you're not going to allow any closing; is that correct? 

8 THE COURT: I would prefer if you would 

9 ,incorporate it in that argument. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

MR. SPILLANE: All right. 

THE COURT: And that way I will -- trust me, 

I will read everything you provide to me. So you can make 

your arguments as short or as long as you'd like. I will 

review all of the information that you glve to me as well 

as review all of the exhibits because I've not had a 

chance to do that. And then that 'way I can dissect it and 

consider it and cut and paste it as I think would be 

appropriate based upon the arguments and the law and the 

19 evidence. 

20 MR. SPILLANE: One question. 

21 THE COURT: Yes, sir. 

22 MR. SPILLANE: With respect to attorney's fees, 

23 the figures will be updated given certain bills can be 

24 submitted. Where would that corne in? On a separate 

25 hearing later or --
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1 THE COURT: Depending on what the ruling is. 

2 I guess after you've prepared your order, you 

3 can do an affidavit on attorney's fees and submit it and 

4 I'll consider it. .·And that's for both sides. If you'll 

5 submit your affidavits 

6 MR. BEST: Well, Your Honor, it's how Your Honor 

7 wants to treat it, but for the record, we would object. 

S Mr. Spillane hasn't put up anything other .. ~than his fee and 

9 there's,no evidence in the record and we've totally shut 

10 down the case. 

11 Now, Mr. Boger and I -- and the trial's not 

12 bifurcated. So I would be willing to make that statement 

13 if you wish to rule on it now, certainly we can update 

14 things later on, but that would be -- other than the bare 

15 statement that the association has agreed to pay it, he's 

16 had no -- not a penny's put in as far as the amount. 

17 MR. SPILLANE: Your Honor, I think Ms. Greiner 

18 testified as.to her latest review of the latest -- of the 

19 invoice for five thousand something. She wasn't --

20 THE COURT: It was between five thousand and SlX 

21 thousand dollars. 

22 

23 cap. 

MR. BEST: I only heard her say they agreed on a 

24 THE COURT: I have written down in my notes, 

25 legal fees, I wrote down between five thousand and six 
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1 thousand dollars. 

2 MR. BEST: Then I'm corrected on my memory of 

3 the evidence, Your Honor. 

4 THE COURT: All right. She may have test'ified 

5 to a more specific figure" that I did not catch the 

6 specific figure, 'but I remember the cap was, I think, SlX 

7 I think is what it was. 

8 MR. BOGER: That's fine, Your Honor. 

9 THE COURT: Anything further? 

10 MR. SPILLANE: I don't remember the cap. I've 

11 talked to the clients, before that, I think probably In the 

12 board meeting. I didn't object when she mentioned the 

13 cap. I asked her about it at lunch. 

14 THE COURT:' I think her testimony was that they 

15 had proposed a cap.' I don't -- but I '-11 go based upon 

16 what's contained in my notes and, if I need to, my law 

17 clerk's notes. And if you all can recall specific, 

18 testimony differently, if I need to check that, then I 

19 guess I'll find a way to do that. 

20 MR. SP,ILLANE: Well, let me get the dates. 

21 You want the order by Monday, April 20th, the 

22 response by'-- we're to send it to the other party? 

23 THE COURT: Yes. 

24 

25 

MR. SPILLANE: Response by the 27th? 

THE COURT: It gets sent to me on the 20th as' 
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1 well as to opposing counsel. Any response will be on the 

2 27th. And at the. time of the 27th, you need to provide me 

3 your affidavit for attorney's fees. ,Because at that 

4 particular point I will cut off any further legal work 

5 subject to anything that may corne up after that point. 

6 MR. SPILLANE: And the response, does it also go 

7 to the other party? 

8 ., THE COURT: Yes. 

9 ,MR. SPILLANE: Thank you, Your Honor. 

10 THE COURT: And you need not reply t"o'tl:leir 

11 response. Because I assume tl:lat you would not agree 'with 
, , 

12 it and so there's no need to hear another argument. 

13 MR. BEST: Your Honor, before we pack up, I know 

14 the bailiff is making sure we've got all the exhibits. 

15 THE COURT: Yes. Please let·' s make sure all the 

16 exhibi t's are here before anybody walks off. I have two of 

17 ,them in ,my hand. 

18 MR. SPILLANE: There is one other item, Your 

19 Honor. 

20 THE COURT: Yes, sir. 

21 MR. SPILLANE: There was a motion that I'm not 

22 sure you ruled on it. 

23 Are you denying Mr. Best's motion? 

24 

25 

MR. BEST: Actually I withdrew it, I think. 

MR. SPILLANE: Thank you. 
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1 THE COURT: All right. And I'm sure that the 

2 defendants will provide me particular information about 

3 their request for attorney's fees as well. 

4 Since you made that argument through the 

5 testimony of your witnesses, I assume that you will 

6 provide me ample information about that as well. 

7 .MR. BOGER: We will. 

8 THE COURT: As well as all the other issues. I 

9 just want to make sure that there's case law or something, 

10 some equitable argument that can be supported, if that's 

II' what you're requesting. 

,12 Anything else? 

13 Hearing nothing 

14 MR. SPILLANE: You're reading that clause 

15 different than I, but I will --

16 THE COURT: ,And I understand. And I'm not --

17 and please don't assume that I'm making any decisions 

18 because I'm asking for specific information. I just want 

19 to make sure that it's not going to be an argument that 

20 will not be supported by some statutory or case law 

21 authority. 

22 MR. SPILLANE: There are. 

23 THE COURT: 'Okay. And I just want to make sure 

24 that -- sometimes people assume that judges know a whole 

25 lot more than what'they know, and I like all the arguments 

260 



1 

2 

3 

4 

5 

6 

7 

8 

9 

la, 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

207 

to be amply supporte,d and include every argument that you 

want to make so that I have all the information that I 

have to consider what's been done, what's being asked. 

Thank you. 

(The proceedings were concluded.) 

*** END OF REQUESTED TRANSCRIPT OF RECORD *** 
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(4) occupants; (d)· the rights of any lessee or sublessee of any 
uni t .shall be bound by ·the -covenants t conditions, and restric­
tions set forth in the Master Deed,· By-Laws, 1>.rtit::les of Incorpo­
ration and· any F_ules and Re~ulations adopted by the ]>.ssociation; 
·(e) .a·. urd.t owner is not ·relieved of his primary obligation to pay 
assessmen~~ to the Association. 

N·otwi thstanding the foregoing-, the provisions of this 
1>.rticle shall nqt .apply to a holder of a first mortgagee who i!: 
in possession of a unit following a default in such mortgage, a 
foreclbsure p~oceeding or deed in lieu of foreclosure . 

. Section 3. Condomi:niu..."'ll Commer-cial Unit. Each condominium 
commercial unit is hereby r_e.stricted to gene:::al office space a.nd 
limited service establishments by the owner thereof and his 
agents,· servants , invitees, licensees. and patrons •.. The use shall 
comply wi.th all ordinances and zoning regulations promulqated by 
the City of Columbia ·ahd the Rules and Regulations of.the Board 
of Direc·tors. The Rule.s and Regulations, among other things, 
however, shall provide that no restaurant or establishment 
engaged in. the .preparat-.ion or deli very of food, no pool hall, 
game roorcry·bar, lo~~ge, or retail shop that relies on a volume of 
walk-in patrons shall be permitted. Neither the owner nor ·his 
agents, servants, invitees, licensees, and patrons shall use the 

_ unit either on a temporary or pe=anent basis as a s·leeping 
- accblfutiodatiori; . -- Except as reserved· to Gra-utor, no condominium 
commercial unit shall be divided or subdivided into smaller units 
nor any portion sold or otherwise transferred. This paragraph 

. shall not prohibit· a condominium commercial unit o"mer from 
leasing his unit; ho,,'~ver, said leasing shall be in accordance 
with Article X, Section 2. Each condominium commercial unit may 
be .enti tIed to have an entrance way directly onto G=eene Street 
if the·· pl~ns are approved by the Board of Directors. The con­
struction.of the entrance way shall also be subject to the zoning 
laws- and other laws of the City of Coltmlbia. . The cost of the 
construction of the entlanceway shall be borne exclusively by the 
owner of the condominium commercial unit desiring the entraceway. 

Section 4. 'CO~LlO~" Elements.. The tommon-- Elenie-nts shall be 
used only . for the purposes. for which they are intended in the 
furnishing of services and facilities· for .;:he enjoyment of the 
units.· 

Section 5. Lawful Use. No immoral, improper, offensiv~ or 
unlawful use shall be made of any unit or of the coltL'Tlon elements, 
nor any part th~reof, and all la~s, zoning ordinances and ~egu­
lations of· all governmental authorities hil.ving jurisdiction of 
the Condominium shall be observed. No owner of any unit shall 
permi t anything to be done or kept in· a unit, or on the common 
elements which will increase the rate of insurance on the Con­
dominium. 

Section 6. Insurance. No :.>wner shall permit· any use 
of his unit or make any use 0 ... :.-He Common Elements that \,i11 
increase the cost of insurance upon the 'condominium project. 

Section 7. Nuisances. No use or practice which. is either 
an annoyance, obstruction or inte~ference with the peaceful 
possession and proper use of the condominium .by the unit owners 
shall be allowed. All p~rts of the condominium shall be kept in 
a clean and sanitary condition, and no rubbish, refuse or garbage 
shall be allowed to accumulate or any fire hazard allowed to 
exist. No nuisance shall be allowec5. upon the condor..inium pro­
perty •. 

Sect ion 8 = Employees" No employees 1 custC·Ir,el"S I or patrons 
of· -a cC!1dornir:.ium ccrnmercial unit shall be· all.owed to use the 
Com!!10n Elements reserved exclusively for use by the ()~lnerS o~ 
re~~Qential condominium units. _.­. .:..-

."-~~:'­
~:-
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Seetion·1. Failure to ComplY with Master Deed, Etc. 
Failureto',compl), with any of· the terms of this Master Deed or 
other· restrictions and regulations contained in the Articles of 
Incorporation; By-Laws of 1>_ssociation'- or ~ tS rules and regu­
.l!ations,,:shallbe grounds for relief which may include \'lithout 
·.intending. to limit the same, an action to recover sums due for 
damages, injunctive· relief, foreclosure of lien or any combi­
nation thereof and which relief may be sought by Association or, 
if appropriate, by .an aggrieved owner of a unit against the· 
Association or the owner of another unit. 

-Sect:ion 2. Liability for Negligence. The owner or m,Tners 
of each unit shall be liable for the expense of any maintenance, 
repair or replacement rendered necessary by his act, neglect or 
carelessness, or by that of any member of his family, or his or 
their guests, employees, agents or leasees, but only to the 
extent that such expense is not met by the proceeds of insurance 
carried ·by Association. Such liability shall include any in­
crease in fire _insurance rates occasioned by use, misuse, occu­
pancy or abandonment of a unit or its appurtenances. Nothing 
herein contained, however, shall be construed so as_to modify any 
waiver by ~n~urance companie.c: of . .fj...ghts of subro_gation. 

Section 3 •.. Costs. In any proceeding arising because of an 
alleged default by the owner of any unit·, the l<_ssociation, if 
successfui, .. shall be entitled to recover the costs of the pro­
ceedings, and such reasonable attorney's fees as may be deter­
mined by the Court, but in no event shall the owner ·of any unit 
be entitled to such attorney's fees. 

Section 4. No Waiver bVAssociation. The failure of 
Association or of the o\>mer of a uni t to enforce any right, 
provision, covenant or condition which may be· .granted by this 

.Master Deed or other aboye mentioned doc=ents shall not consti­
tute . a waiver of the right of·· AssOcia:t::"on- or of the··-oWner of a 
unit to enforce such rig~t, provision, covenant or condition in 
the fu.ture; 

Sectio!' 5. Rights to be Cumulati'!"e. All rights, remedies 
and privileges gr~1ted to Association or the owner or owners of a 
unit· pursuant to any ·terms, provisions, covenants or conditions 
of this Master Deed or other above mentioned documents, shall be 
deemed to be cumulative and the exercise of anyone or more shall 
not be ceemed to constitute an election of remedies nor shall it 

·preclude the party thus exercising the same from exercising such 
other and additional righ;ts, remedies or privileges as may b.e. 
available to such party as in law or in equity. 

Section 6. No Waiver by G~ ,p. ~£ or Lendex. The failure of 
the Grantor herein or the lender co enforce any right, privilege, 
covenant or condition which may be granted to them, or either of 
them, by this MastEr Deec or other above mentioned document shall 
not constitute waiver of thE right of either of said parties to 
thereafte~ enforce such right, provi~ion( covenant or condition 
in the future. 

ARTICLE XX 

VOTING RIGHTS 

There shall be one person with respect to each condominium 
residential unit and condominiu...-n ccm:nercial llni t t~ho shall be 
entitl~d to vote it any meeting of the unit owners. Such person 
shall be known as a voting member and is hereafter referred to as 
a voting member. If a unit is owned by more than one individual, 
tr.e o-.. mers of said unit shall designate one of them as the ,7oting 
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,"'~ L. .' 

State of South Carolina, 
CDONTY OF RICHLAND, 

~\'rr.> I~ 
I!":('HV.r1.i.:.t\..".j 

. 'i!(~~rtUJ )\11' illl'll U!T ('lH1l'!11' ~nMltt.5. That Craig B. Stanebw:ner 

i("I':ereiIl'2fter:wheilier siIlgularor plural the "Grantor") 

"'_.... -_in. the State..ar<aresaid, ".,., ·.for lHld. inwllsid"iation 'of the 

sum of Fi£ty-Five 'lh:rusand an:! No/lOO----------($55rOOO.OO)-·~------- Dollars. 

to the Grlintor. paid by Easy Coin Laundry, Inc. (hereinafter 

.whether singular or plural the ":]rantee") has granted, bargained, sold and rdeased, and by these pres'~nts (l,~~~ grant, 

bargain. sell and rele[;Ee unto the said Grant~e the following described property. 

EASy COIN 4~UNDRY. INC., ITS SUCCESSORS AND ASSIGNS: 

The premises d~signated as Unit A in Place on the Greene Horizontal 
Property Regime, a horizontal property reg;ime established pursuant to 
the South Carolina Horizontal Property Act Section 27-31-10, et .§ml., 
1976, as amended, by Master Deed dated September 12, 1984, and recorded 
in Deed Book D-711 at page 1, in the Office of the RMC for Richland 
Co~~ty which,unit is 'sho~~ on the Building Plans prepared for Place on 
the Greene by comprehensive Architects and attached to said Mas'=er Deed. 
A first amendlnent to said Master Deed was dated September 20, J.984, 
recorded September 20, 1984, in Deed Book D-711 at page 673. 

This being the SaIile prop'erty conveyed to the Gran't:or by Deed of Greene 
Street partnership dated November 8, 1985, and recorded November 8, 

'1985, in the Office of L~e RMC 'For Richland county in Deed Book D-767 
at page 626. 

Grantee's Addr.ess: 
Columbia, Sout:n \,;lu'olina 

TMsl 11385-01-08 

Ii r' -
I t..S f~ 

'"' 



Plaintiff s Exhibit 3: . 
Chain of Title, Unit A 

'. < • 

·267 . 



, .-~ . -- -

.. TOGETHER wit.h an and singular, the rights, members, hereditaments and appurtenances t{) the said premis<!s belonging 

. ,.o,r in anywise incident nr appertaining, 

To HA. VE A.ND TO HOLD all and singular the premises before mentioned unto the said Grantee, 

Easy Q:)in r..al.lJld..-y, Inc., its successors 

~ and Assigns forever, 

And the Grantor does hereby hinq hirPself a.."ld his Heirs, Exec!ltors 

and Adminiitratoi'u, to warrant and forevEr def~n~ f'il and singula.r the sll.id premises unto the said Grantee and the 

Grantee's Heirs and Assigns, against the Granior and ihe Granlor's Heirs and against every person whomsoever 

.Jaw!~llY claiming, or to claim, the same or any part thereof, 

WITNESS the [ia.!!d a1!d Seeil 0/ the Grcw/.ot' this 1st day of February 

itl the year of croLl' Lord (mE thousand ?Litle hundred and ninety 

. alld in the two hundredth and fourr...eenth yeal' of the $OL'er!?i:,'Tlty , 

atld lndl!pendemce o/t.he United. Stales of·4.-nI<!rica. 

II /I. (l I 

(~lbL~\· -::_;--"-~_-:i-~7:..,-~_.!~~ __ ~ ______ (SEAL) 

exaig, B. rnenur:= 
____ -.:.. ___________ -.,-_(SitAL) 



STATE OF SOUTH CAROLINA. I 

"RIOUAAD: . -"~uNr;';'-f-



OP SOUTH CAROLINA 

OF RICHLAND 
} 
) 

INDENTURE DEED 

KNOW' ALL, MEN BY THESE PRESENTS, that this indenture deed 
made between 'Greene Street Partnership, a South Carolina Limited' 
Partnership, hereinafter referred to as "Grantor" in the State' 
aforesaid, for ,and in consideration of the sum of Five andna/100 ' 
.($S.OO) Dollars and other good' and valuable consideration to; it 
in, hand paid at and before the sealing and delivery of these 
presents by Craig B. Stone!?urner, hereinafter referred to as 
"Grantee", 'in ,the State, aforesaid, ('the ,receipt of which 1.S 
hereby acknowledged) has granted, bargained, sold, and released 
and by these presents does grant, bargain, sell and ,release unto 
the Grantee, his heirs and assigns, the premise~ designated as 
Unit A in Place on the Greene Horizontal Property Regime, a 
horizontal property regime established by the Grantor pursuant to 
the South Carolina Horizontal Property Act, Section 27-31-10 et 
seq., 1976, as amended~ by Master Deed dated September 12, 1984 
and recorded.in Deed Book D-Jll at page 1 in the Office of the 
R.M.C. for Richland County whi~h unit is shown on the Building 
Plans prepared for Place on the Greene by Comprehensive Archi­
tects and attached to said Master Deed. A first amendment to, 
said Master Deed was dated September 20, 1984, recorded September 
20, 1984 in Deed Book D-711 at page 673. 

This being a portion of the, identical pr~erty conveyed ~' '", 
the Grantor he7'ein by deed a f Security. Development ,corpo _. "n f / ,;.:~ 
Inc. dated Aprl.l 30, 1984, r£':,corded Apr1.1 30, 1984 1.n Dee "" O!'A~ .4. .... 
0-691 at pagE:! 960 in the R.M.C. Office of Richland County., ~t9~ «"~U~: 

Said O\·JeJ.ling Unit is conveyed together with: _ ~" '"", 

1. An undivided percentage in t~e common elements, 
stricted common areas, and facili ti",s of the property descr 
in the Master Deed ("Common Elements") and attributable 
Units. 

2. An easement for the continuance of all encroachments by 
the Unit on any adjoining units 'or cominon element's ex'isting as a 
result of construction of the Unit or which may c~me into exis­
tence hereafter as a result of settling or shifti.Jg of ,the Unit 
or of the other units, after damage or destruction by fire or 
other casualty, or after taking in condemnation or eminent domain 
proceedings, or by reason of an alteration or repair to the 
common elen,~nts ,made by or wiTh the consent of the Board. ' 

3. An easement in common with the owners of other units to 
use any pipes, wires, ducts, flues, cables, conduits, public 
utility lines and other common elements located in any other unit 
or elsewhere on the Property, and serving the Unit. 

4. The ,foll'owing rights and easements in common with the 
other unit owners, all as described in the Master Deed and 
amendments thereto: common' drive.,av easement; all utility, 
service, maintenance, and recreational easements; parking ease­
ment; drainage easement; and use of the cornman elements. 

Said units are conveyed subject to: , 

1. Easements in favor of adjoining units and in favor of 
the common elements for the continuance of all encroachments of 
such adjoining units or cornmon .elements on th~ Unit now existing 

GRANTEE'S ADDRESS: 
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- s - re<>ul'- 0'" .....' - , "- ,'" . - '-. - cons"'ruc,-~on or un~ts or which 'may come into 
eXLstence hereafter as a result of ~ettling or shiftina of the 
Unit or ·of any' .adJoining unit or of the common elernent~, after 

. ,!-amagt;! or de~truction by. fire or other casualty, or after taking 
·LncondemnatL·on.6r eminent domain proceedings, or by reason of an 
alteration 'or ~epair to the 'cornmon elements made by or with the 
consent of the.Board of Administration. 

:. 2." An ea'sement in favor of the other units to use .the 
pipes, wires', ducts, flues, conduits, cables, pUblic utility 
lines and other common elements located in the Unit'or elsewhere 
on the Property and serving such other units and any and all 
other easements, conditions and restrictions of record. 

3. 
use the 
Board. 

Exclusive rights in favor of the owner of any 'unit to 
parking spaces, as. the, same may be designated by the 

4. The provisions of -=he Master Deed, and all exhibits 
attached th~reto, recorded simultaneously with and as a part of 
the Master Deed, as the same may be amended from time to time by 
instruments .recorded in the Richland County R.M.C. 'Office which 
provisions, together wi,t:1 any amendments thereto, shall consti­
tute covenants. running with the land and shall bind any person 
having at any time any interest or estate in the Unit, his heirs 
and assigns, ~is family, ,servants, and· visitors, as though such 
provisions were recited and stipulated at length herein. 

By subscription to and acceptance of-this . Indentur'e.Deed, 
Grantee acquiesces in the provisions of the,Master Deed and the 
attached Exhibits and,Schedule 

The Grantor, it3 success~rs and assigns, reserves the right 
to amend the said Master Deed, its attachments and exhibits, as 
may be required by law, any title insurance company, or 'lending 
insti tutj ")n and to correct typographica 1 errors, provided that 
such changes do not increase the Grantee's s1:l.are of the common 
expenses nor decrease Grantee's share of the co~~on elements. 

TOGETHER with a 11 and singular, .the Ri gh ts, MeInbers-;-Hen­
di tamen ts and Appur'tenances to the said Premises belongi..ng, or in 
anywise incident or a~pertaining. 

TO HAnE AND TO HOLD, subject to the rights, conditions, and 
restrictions herein, all and singUlar., the said premises befo:::-e 
mentioned, unto the. said Grantee, his successors, heirs and 
assigns forever. 

And the said Grantor does hereby rind . itself and its suc-
cessors, to warr~'t and forever defend all and singular the said 
premises unto the. said Grantee and his '.heirs, successors and 
ass~gns, against itself and its successors, and against ever/ 
person whomsoever lawfully claiming or to claim the same, or any 
part thereof. 

. ~ 

WITNESS the hands and seals of the parties hereto, this~-­
day of November, in the year of our Lord One Thousand Nine 
Hundred ~rid Eighty-five, ~nd in the two hundred and tenth year of 
the Sovereignty and Independence' of the United States of America. 



\,': 

'. 

GREENE STREET PARTNERSHIP 

By SECURITY DEVELOP~1ENT 
. ... CORPORATION, INC • 

. ' ....~. i6Jl~ Gener~l •pa7?er 

.:~ 
. \ \ 

GRANTEF(} R O//,·_! . 
y; UZM . 

STATE OF SOUTH' CAROLINA 
PROBATE 

COUNTY OF RICHLF.ND 

PERSONALLY appeared before me . Pamela H. Walker 
who being duly sworn, deposes and says that he saw the within­
"nam~d GreeIl~, Street Partnership by Security Development C­
orporation, Ihc~, its Gemera'lPartner,"'sign-;--sea-l.and as,.i.t,s , 
.act 'and deed, deliver the within-written Indenture Deed, for the 
uses. and purposes therein mentioned and that he with 
George' E. Lafaye, 111\Ni tnessed the executiop thereof. 

WrrnMa . I!-. !J):JJJJUv 

this 

of ~.-,Lr 1985 • 
./ 
,t£ .-;:-' 
.~ (L.S.) 
South Carolina 

My COIn.'tIis:;::ion Expires: C::' 7-1'? 

STATE OF SOUTH CAROLINA 
,-' 

COUNTY OF RICHLAND 
PROBATE 

PERSONALLY appeared before me Parnell! H. Wa!ker 
who .being duly sworn, deposes and says that he saw the within­
named GRANTEE, Craig B. Stoneburner, sign, seal and as his act 
and deed, deliver the within-written Indenture Deed, for the uses 
and purposes therein mentioned and that he with 
George E. Lafaye, III witnessed the e;<ecution thereof. 

f()Jerula. 'fi. Wr&;QJ;u 
SWORN TO before me this 

?£, ~ 

. {l~- daY,of ~~, 1985. 

e~,!'~s==' (L.S.) 
'/ Notar~bli~outh Carolina 

My Commission Expires : &- 7-.P.7 
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Recorded by and to be 
returned to: 

Harvey, Casterline & Vallini, L.L.P. 
900 Elmwood Avenue, Suite 200 
Columbia, SC 29201-2058 .. 

File No. 05-26892 

STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

) 
) 
) 

.' - ._--- - .--p ._-----_ .. 
. Book 1132-1509 

2OO51Q.l115 '21191200512:08:48:473 

F&:S10.00 County Tax: $S3.60 

Deed 

Stzte Tax: $2:21.00 

\ 11111111111 111111111111111111111111111111111111111111111111 
2005104115 John CO. ~olT1s Richland County ROD 

TITLE TO REAL ESTATE 

KNOW ALL MEN BY nrnSE PRESENTS, that EHM INVESTMENTS, LLC,' in the 

State aforesaid, for and in consideration of the sum of EIGHTY WE THOUSAND DOLLARS 

00/100 ($85,000.00), unto it'in hand paid at and before the sealing of these presents by JEFFREY 

O. KEE~X, in tl1~ S!a!.e. aforesaid., g~e. receipt whereof isheIeby aclmowledged, has granted, .... __ . . _." 

bargained, sold and released, and by these presents does grant, bargain, sell, and release unto the 

said JEFFREY O. KEENEY, his heirs and assigns forever, in fee simple, together with every 

contingent remainder and right of reversion, the following described property, to wit: 

UNIT B, together with the percentage interest in the common area, in Place on 
the Greene Horizontal Property Regime, a horizontal property regime established 
by Greene Street Partnership, a South Carolina Limited Partnership, pursuant to 
the S,outh Carolina Horizontal Property Act., Section 27-31-10 et seq., 1976, as 
amended, by Master Deed dated September 12, 1984 and recorded in Record 
Book D-711 at page 1 in the office of the Register of Deeds for Richland County, 
which unit is shown on the Buildings Plans prepared for Place on the Greene by 
Comprehensive Architects and attached to said Master Deed. A first amendment 
to said Master Deed was dated September 20, 1984, recorded September 20, 1984 
and recorded September 20, 1984 in Record Book D-71 i atpage 673. 

This being the same property conveyed to EHM Investments,' LLC, by deed of 
Craig Stoneburner dated February 24, 2004, and recorded February 27, 2004, in 
the office of the Register of Deeds for Richland County in Record Book 906 at 
page 2824. 

TMS#: 1l385-01-07 
Property Address:' 2002 Greene Street, Unit B, Columbia, SC 29205 
Grantee(s) Address: , Columbia, SC. 

This document is not to scale 
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Instrument: 2005104115 Book/Paoe' R1132' 1510 DateTlme' 121191200512'08'48 PM 

This conveyance 'is made subject to easements and restrictions of record and otherwise' 

affecting the property. 

TOGETHER with all and singular, the rights, members, hereditaments and appurtenances" 

to the said premises belonging or in anywise incident or appertaining. 

TO HAVE AND TO HOLD, all and singular, the said premises before mentioned unto 

the said Jeffrey O. Keeney, his heirs, and assigns forever, in fee simple, together with every 

contingent remainder and right of reversion. 

, . 
AND G~antor does hereby bind its successors and assigns, to warrant and forever defend, , 

all and singular, the said premises uhto the said Jeffrey O. Kee~H~Y, his heirs and assigns, 

forever, in fee simple, together with every contingent remainder and right of reversion against' 

Grantor and Grantor's heirs, and all persons whomsoever lawfully claiming, or to claim, the 

same or any part thereof. 

2 

This document is not to scale 
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Instrument: 2005104115 BooklPaae: R1132, 1511 DateTime: 121191200512:08'48 PM 

WITNESS the undersigned Hand and Seal this 30th day of November 2005, 

Signed, Sealed And Delivere 
In The Presence Of: 

2nd Witness 

STATE OF SOUTH CAROLINA ) 
) 

COUNTy OF __ 12-,-, I-,-C..;.;.I1.::...[,. A-,-,N_D~---,---,-,~--,-,-" ):_ 
PROBATE 

, PERSONALLY APPEARED BEFORE ME, the undersigned witness, and made oath that 

he/she saw the within named EHM Investments, LLC, by its authorized agent, Sign, Seal and as 

its Act and Deed deliver the within written Deed; and that he/she with the other witness 

subscribed above witnessed the execution ~ereof. 

Sworn to 
30th da 

__ ~L.L..:~ ___ --t-___ ,(L,S,) 

Witness 

.:\ ':.: .... ~ " .. 

"', '" .... 
: :( ',' 

1,' 

3 
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Print Job: 185083 

Instrument· 2004015061 
Book/Page R906' 2824 

Prepared by. record ed by, 
and to be returned to: 

Clare HungiviJIe McLean, Ally. at Law 
1404 Laurel Street 
Columbia. SC 29201-2516 
04lREII7(3) 

State of South Carolina 

County of Richland. 

. ) 

) 
) 

Page90f17 

DateTime: 21271200411:18.39AM 

TITLE TO REAL. ESTATE 

KNOW ALL MEN BY THESE PRESENTS, that Craig Stoneburner, (hereinafter 
called "Grantor"), in consideration of Sixty-Five Thousand and 001100s Dollars 
($65,000.00), to the Grantor in hand paid ~t and before the sealing of these presents, by EHM 
Investments, LLC (hereinafter called Grantee) in the State aforesaid, the receipt of which is 
hereby acknowledged, has granted, bargained, sold, and released, and by ~hese presents po.es 

,grant, bargain, sell and release unto . 

EHM r~lvestmen ts,. LLC, 

Alllhat certain piece, parcel, or lot of land; together with the improvements thereon, situate, 
lying, and being in the County of Richland, State of South Carolina, knOV>'I1 and designated as 
Unit B in Place on the Greene Homes Horizontal Property Regime, a horizontal property 
regime established by Greene Street Partnership, a SC Limited Partnership, pursuant to the 
South Carolina Horizontal Property Act, S;ection 27-31-10 et seq. of South Carolina Code of 
Laws, 1976, as amended and submitted by Master Deed dated September 12, 1984, and 

Jecorded in the Register of Deeds for Richland County in Deed Book D711 at page 1, which 
Unit is shuwn on the Building Plans prepared for Place on the Greene by Comprehensive 
Architects and attached to said Master Deed. A first amendment to said Master Deed was 
dated September. 20, 1984, recorded in the Register of Deeds for Richland County on 
September 20, 1984, in Deed Book D711 at page 673. 

Said Apartment Unit is conveyed together: with: 
, 

1. An undivided percentage in the C(:llnrnon elements, restricted common areas, and 
facilities of the property describe'd in Master Deed ("Common Elements") and 
attributable tu the Unit. 

Book 00906-2824 Doed 
2004015051 0Y.'712O()I 11183900 
F •• :$10,OO County To:x: $71.50 SlzeTax;$lSS,OO 

I 11Il11 11111 u\111II11111111I~\ 11m IIIII mlllllllllllill 
20()4015llSI Jolin G. Norm _ RldJlond County ROD 

Page 1 of 

This document is not to scale 
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Print Job: 185083 Page 10 of 17 

Instrument: 2004015051 Book/Page: R906 2825 Date Time' 2/27/200< 11'18 39 AM 

2. As easement for the continuance of all encroachments b)' the Unit on any adjoining 
units or common elements existing as a result of construction of the Apartment Unit(s) 
or which may come into existence hereafter as a result of settling or shifting of the 
Unit(s) or of the other apartrrient units, after damage or destruction by fire or other 
casualty, or after taking in condemn.ation or eminent domain percentages, or by reason 
of an alteration or repa'ir to the cOtnnlon elements made by or with the Consent of the 
Board 

3. An easement i~ common with ow~ers Of other Unit to use any pipe, wire, ducts, flues, 
cables, conduits, public utility line,s ,and other common elements located in any other 
unit or elsewhere on the Property, ,and serving the Unit. 

4. The follo'wing rights and easements in common with the other apartment owners, all as 
described in the Master Deed and ~mendments thereto: common drive\Nay easement; 
all utility, service, maintenance,: and recreational; easements; parking easement; 
drainage easement; and use of common elements. 

Said 'unit is subject to: 

I. Easements in favor of adjoining, units in favor of the common elements for the 
continuance of all encroachments of such adjoining units or common elements on the 
Unit now existing as a result of construction of the units or which may come into 
existence hereafter as a result o{settling or shifting ofthe Unit or of any adjoining unit 
or of the common elements, or after taking in condemnation or eminent domain 
percentages, orby reason 0'[ an alteration or repair to the common elements made by 

, or with thr: Consent of the Board o,f Administration. ' 

2. An easement in favor of the other units to use the pipes, wire, ducts, flues, cables, 
conduits, public utility line and other common elements located in the Unites) or 
elsewhere on the property and serving such other units and any and all other easement,s, 
conditIons and restrictions' of record. 

3. Exclusive rights in favor of the owner of any unit to use the parking spaces, as the same 
may be designated by the Board. 
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4. The provisions of the Master Deed, By-Laws, and floor plans of the Regime, rec9rded 
simultaneously with and as part of the Master Deed, as the same' may be amended from 
time to time by instruments recorded in the Richland County Register of Deeds Office 
which provisions, together with imy amendments thereto, shall constitute covenants 
running with the land and shall bind and person having at anitime and interest or estate 
in the Unit, his heirs and assigns, as though such provisions were recited and stipulated 
at Length herein. ' 

By subscription to and acceptance of this conveyance, grantee(s) acquiesces in the provisions 
of the Master Deed, By-Laws and the attached Exhibits and Schedules, as amended. 

Derivation: This being the same property conveyed to Craig B. Stoneburner by deed of 
Greene Street Partnership, a Se Limited Partnership, dated November 8, 1985, 
and recorded on November 8, 1985, in the Office of the Register of Deeds for 
Richland County in Deed Book D767 at page 623. . 

TMS # 11385-01-07 

Grantee's Address: 

This conveyance is made subject to any restrictions, reservations, zoning ordinances or 
easements that may appear of record on ~e recorded plats or on the premises. 

TOGETHER with all and singular the rights, members, hereditaments and 
appurtenances to said premises belonging: or in any wise incident or appertaining; 

TO HAVE AND TO HOLD all and singular the premises before mentiot:led unto the 
Grantee, and the Grantee's heirs and assigns forever. And the Grantor does hereby bind the 
grantor .and the grantor's heirs or successors, executors and administrators to 'warrant and 
forever defend all and ,singular said premises unto tbe Grantee and the Grantee's heirs or , 
successors and against every person whomsoever lawfully claiming or to claim the same or any 
part thereof. 

Any reference to·this instrument to the singular shall include the plural, and vice versa. 
Any reference to one gender shall in'cJude, the others, including the neuter. Such .words of 
inhl;!ritance shall be applicable as are requ~ed by the gender of the Grantee. 
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Instrument: 2004015061 BooklPaoe. R906 : iS27 OateTime: 2/27/200411.1B.39AM 

~'ITNE;~ the· Grantor's hands an d ,seals this the 4 day ofF ehruary, 2004. 

SIC,' . {-r: ND ELIVERED . 

Witness 

State of South Carolina 

County of Richland 

). 

) 
) 

PERSONALLY APPEARED BEFbRE ME 
that (s)he saw the within-named Craig Stoneburne si 
the within-written Title to Real Estate, and that (s) 
witnessed the execution thereof 

SWORN 10 before me this ~li day of 
day OfF"'!!.,ary, 2004. . --'-i- . 

. ;,. L .' (S~AL). 
Notary PUbliCfor the State of South Carolina 
My Commission Expires: 08114111. . 

. , 
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~~~~DF SOUTE CAROLINA 
\~~lY" 
~OUNTY OF RICHLAND 

INDENTuRE DEED 

KNOW. ALL MEN BY . THESE PRESENTS~ that this indenture deed.· 
made b~tween Greene Street~partnership, a South Carolina Limited 
Partnership, hereinafter referred to as. "Grantor" in the state 
aforesaid, for ·and.in consideration of the sum of Five and' no/lOO 
(.$:5. 00) Dollars and other g.ood and v.aluable consideration to. it 
in .hand paid at and before the sealing and delivery· of these 
presents by Craig B. Stoneburner, hereinafter referred to as 
"Grantee", in· the State aforesaid, (the receipt of which is 
hereby acknowledged) has granted, bargained, ,sold, and released 
and by these presents does grant, bargain, sell and release unto 
the Grantee, his heirs and assigns, the premises designated as 
Uni t B in Place on the Greene Horizontal F'~operty Regime, a 
horizontal property regime established by the Grantor pursuant to 
the South Carolina Horizontal Property Act, Section 27-31-10 et 
seq., 1976, as amended, by Master De:ed dated September 12, 1984 
and recorded in Deed Book D-711 at page 1 in the Office of the 
R.H.C. for Richland County which unit is shown on the Building 
Plans prepared for Place on the Greene by Comprehensive Archi­
tects and attached to said Master Deed. A first amendment to 
said Master Deed was dated September 20, 1984, recorded September 
20, 1984 in Deed Book 0-711 at page 673. 

This being a portion of the id~nticaJ _PEop~rt:.1 conveyed to 
the Grantor herein by deed of Security Development Corporation, 
Inc. dated April 30, 1984, recorded April 30/ 1984 in Deed 
D-691 at ~age 960 in the R.M.C. Office of Richland County. 

Said Dwelling Unit is conveyed together with: 

l. An undi v ided percentage in ti.e common elements, re-
stricted cornman areas, and facilities of the property described 
in the Master Deed ("Common Eleinents") and attributable to the 
Units. 

2. An easement for the continuance of all encroachments by 
the Unit on any adjoining units or common elements existing as a 
result of· construction of the Unit or which may come into exis­
tence hereafter as a result of settling or shifting of the Unit 
or . of the other units, .after damage or destruction by. fir:.; or 
other casualty, or after taking in condemnation or eminent domain 
proceedings, or by reason of an alteration or repair to the 
common elements made by or with the consent of the Board. 

3. An eaS~~8nt in cornmon with the owners of other units to 
use any pipes, wires, ducts, flues, cables, ·conduits, public 
utility lines and other cc.nmon elements located in any oth:'r unit 
or elsewhere on the Property, ancl. serving the Unit. 

4. The following rights and easements in common with the 
other unit owners, all as described in the Master Deed· and 
amendments thereto: common driveway easement: all utility, 
service, maintenance, and recreational easements; parking ease-

. ment: drainage easement; and use of the common elements. 

Said units are conveyed subject to: 

1. Easements in favor of adjoining units and in favor of 
the common elements. for the continuance of all encroachments of 
such adjoining units or common elements on the Unit now existing 

GP~TEE'S ADDRESS: 
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as'are'sult, of ,construCtion. of units . or which may come' i:lto 
. :.:existe!ice ,he:r:F>:after.:as ·.a result ·of settling or shifting of the 
Unit: or. of anyaqj oi-riing unit or df the common elements I after 
~ama9.e . 0r: ... des~ru~~i~~::by f.ire or other casual ty, '01' after taking' 
~n condemnation or . eminent domain proceedings, or by reason of an 
alteration or repair to theconimon elem.entEi made by or 'with the 
consent of the BOCj.rd of Administration;·~·.· 

-,' 2. AIl "€a:s~ment in' favor 'Of tlie' either units to use the 
pipes, wires, ducts, flues, conduits, cables, public utiiity 
lines and other common elements located in the Unit or elsewhere 
on the' Property and serving such other units and any and all 
other easements, conditions and restrictions of record. 

3. 
use the 
Board. 

Exclusive rights in favor of the owner of <my unit to 
parking spaces, as the same may be de~ignated by the 

4. . The provisions of the Master Deed, and all exhibits 
attached thereto, recorded simultaneously with and as apart :of 
the Master Deed, as the same may be amended from time to time by 
instruments recorded in the Richland County R.M.C. Office which 
provisions, together with any amendments thereto, shall consti­
tute covenants running with the land and· shall bind any person 
having at any t'ime any interest or estate in the Unit, his heirs 

• ,arid. assign? , . his family., _~ervan,ts, . and visitors, as though such 
provisions we:.:e'reCited and stipuiated at lengtn n.ereiri~ .... --, 

By subscription to and acceptance of this Indenture Deed I 
Grantee acquiesces in the provisions of the Master Deed. and the 
attached Exhibits and Schedules. 

The Grantor, its succ~ssors and assigns, reserves the right 
to'amend the said Mn.ster Deed, its attac~~ents and exhibits, as' 
may be required by law, any title iru.·urance company, or lending 
institution and to correct typographical errors, provided that 

. such changes do not increase the Grantee's share of. the com:;non 
expenses nor decrease Grantee's share of the common' elements: 

TOGETHER with all and singular, the Rights, Members., Here­
ditaments and Appurtenances to the said PremiseD belonging, or in 
anywise incident L', appertaining. 

TO HAVE AND TO HOLD, subject to the rights, conditions, and 
restrictio~s herein, all and singular, the said premises before 
mentioned, . unto the said Grantee, his successors, heirs and 
assigns forever. . 

And the said Grantor does hereby bind itself and its suc­
cessors; to warrant :;.nd forever defend all and singular the said 
pre~ises unto the s aid Grantee and his heirs, successors' and 
ass~gns, against itself. and its successors, and against every 
person whomsoever lawfully claiming or to claim the same, or any 
part thereof. 

WITNESS the hands and seals of 
day of November, in the year 0 f 
Hund'red and Eighty-five, and in the 
the Sovereignty and Independence of 
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the parties hereto, this y"'?/.. 
our Lord One Thousand Nine 

two hundred and tenth year of 
the United States of America. 
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GREENE S'l'REET PltP.T!'lERSHI? 

.. ~~ .. o-.:;.~ 
By SECURITY DE'"vELOPMENT 

CORPORATION, INC • 
. Its General Partner 

rner 

ST~ .. TE . OF C;OUTH CAROLINA 
PROBATE 

COUNTY OF RICHLAND 

PERSONALLY appeared before me Pamela H.- Walker 

who being duly sworn, deposes 'and says tha,t he saw the within-
named Greene Stree~' Partnership, by_". Se~u;r.:j,.t;Y-. Developmen:t. C-

-'orpotati6n,-rnc~, 'its General Partner, sign, seal and as its 
act and deed; deliver the witiLin-written Indenture Deed, for the 
uses and purposes therein mentioned and that he with 
George E lafaye II I witnessed the execution thereof. 

>WrTrnAI {4" (1)0 aEM I 

this 

~~ ________ i~1985. 

(L.S. ) 
~~~-Pf,h~~~~~~~~cr;arrnoll1inn~a 

My Commission Expires: t:, - 7-,p 7 

STATE OF SOrTH CAROLINA 

COUNTY 'OF, RICHLAND 

) 
) 
) 

PERSONALLY. appeared before me 

l>.2..0BATE 

Pamela H. Walker 

who being duly s'-lorn, deposes and says. that he saw the within­
nd.med GRA...~TEE, CraigB. Stoneburner, sign, seal and as his act 
and deed, deliver the within'-written Indenture Deed, for the uses 
and purposes therein mention~d and that h~ with 
George E. Lafaye, III witnessed the execution thereof • 

.fh ffv.,,, A,.. Yf 'r,lJ rl } 0 J2/JJ) J' CWI '(jJ Yf
i
) -+t . ________ _ 

SWORN TO before me this 
. c,?t'.. "-I /7 f ,,-' day" of {f-a~t¢""".~ ,r,<-, 1985. 

, if C.~· '~'" 
/7~~. I C-t' --' (L.S.) 

/ Not~j Publ' r South Carolina 

My COI1'.rnis~ion Expires: i, / 7-R7 
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STATE OF SOUTH CAROLINA ) 
. ) 

COUNTY OF RICHLAND ) 

261~ 

Page 9 of 11 

TITLE TO REAL ESTATE 

. (General Warranty) 

-'i " 
(' 

KNOW ALL MEN BY THESE PRESENTS, that BERRY-TARTE PROPERTIES, a South 

Carolina General Partnership, whose sole and equal partners are MARCIA H. BERRY AND 

. USA V. TARTE (hereinafter referred to asthe "Grantor"), for and in consideration onhe sum of 

ONE HUNDRED TEN THOUSAND AND NO/HUNDREDTHS ($110,000.00) DOLLARS, the 

receipt of which is hereby acknowledged; have granted, bargained, sold arid released, and.by 

these presents do grant, bargain, sell and release unto EVA NELL BERRY (hereinafter referred 

to as the "Grantee"), all of its undiv.ided two-thirds (2/3) right, title, and interest, in and to the 

following described property, to-wit: 

UNIT NOS. C AND D in PLACE ON THE GREENE Horizontal Property Regime, Richland 
County, South Carolina, a horizontal property regime established by Greene Street 
Partnership pursuant to the South Carolina Horizontal Property Regime Act, Sections 27-
31-10, et seq., Code of Laws of South Carolina, 1976, as amended, and submitted by 
Master Deed dated September 12, 1984, and recorded on September 14, 1984, in the 
office of the Register of Deeds for Richland County, SC, in Deed Book D-711 at page 1; 
the real estate upon which said units are located is more fully described in said Master 
Deed and more fully shown on plat prepared for Place on the Greene by Associated 
Engineers and Surveyors, dated June'15, 1984, and recorded on September ·12, 1984, in 
Plat Book 50 at page 631. 

This being the same property conveyed to Berry-Tarte Properties and Eva Nell Berry by 
deed of RobertA. Alexander j dated December 12,2002, and recorded December 13, 2002 
in Record Book 735 at page 2865. 

TMS No.: 11385-01-05' 

Book 1234-2614 
2006086223 09I2B12OO6 ":, I .24:933 

• Fee:$10.00 CountyTax:$121.00 
Doetf 

State Tax: $286.00 

1111111 I1II1 filii 11111 1111111111111111111111111 lilif 1IIIIlfi 
2006088223 John G. Noms Richland County 
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Print job: i 84625 Page 10 of 11 

Instrument: 2006088223 Book/Paoe: R1234: 2615 DateTime· 9/28/200511:11:24 AM 

Grantee's Mailing Address: Eva Nell Berry 
Prosperity, SC 

This conveyance is made subject to taxes and assessments for the year 2006, and all 

subsequent years, and to all easements, covenants, restrictions and conditions of record and 

otherwise affecting the property, including but not limited to, rights-of-way indicated by instruments 

and plats of record, all other matters shown on plats of record, and to all applicable zoning and 

other land use regulations or restrictions of any political subdivision in which the subject property 

is situate. 

TOGETHER WITH all and singular, the rights, members, hereditaments and 

appurtenances to the said premises belonging or in anywise incident or appertaining. 

TO HAVE AND TO HOLD-ali-and singular the pr~rriises before mentioned unto the said 

Grantee, her heirs, successors and assigns, forever. 

And the Grantor does hereby bind itself and the Grantor's successors and assigns, to 

warrant and forever defend all and singular the said premises unto the said Grantee, her heirs, 

successors and assigns, against the Grantor and the Grantor's successors and assigns· and 

against every person whomsoever lawfully claiming, or to claim, the same or any part thereof. 

IN WITNESS WHEREOF, the Grantor has executed this instrument this 26th day of 

September, 2006. 

Signed, Sealed and Delivered 
In Presence of: 

~ ... 

BERRY-TARTE PROPERTIES 
a South Carolina General Partnership 

0= (Seal) 

(Seal) . 
LISA V. TARTE 

Its: Partner 

This document is not to scale 
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Instrument: 2006088223 Book/Paoe: R1234 : 2616 DateTime: 9/28/2006 11 :11 :24 AM 

STATE OF SOUTH CAROLINA 

ACKNOWLEDGMENT 
COUNTY OF RICHLAND 

On .this 26th day of September, 2006, before me personally came the within-named 

Grantor, BERRY·TARTE PROPERTIES, by Marcia H. Berry, its Partner, who acknowledged to 

me that she executed the within instrument and who is personally known to me, or who was 

proved to me on the basis of satisfactory evidence to be the person who executed the foregoing 

instrument. 

STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

Notary Public for South Carolina 
My Commission expires: c/I-08-(/ 

[Affix Notarial Seal] 

ACKNOWLEDGMENT 

On this 26th day of September, 2006, before me personally came the within-named 

. . 
Grantor, BERRY·TARTE PROPERTIES, by Lisa V. Tarte, its Partner, who acknowledged to me 

that she executed the within instrument and who is personally known to me, or who was proved 

to me on the basis of satisfactory evidence to be the person who executed the foregoing 

instrument. 

This document is not to scale 
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Print Job: 185083 Page 1 of 17 

Inslrument: 2002102580 Book/Paoe: R735 . 2865 OateTims: 

Boo\< 00735-2865' Ooed 
200210?5SIl \21131211.l~ 121~ 2,6S~5.20 StsIe1a:<: s;l69.20 
Fe<l:S10.00 counl)'1zt<; i , . '. . 

\ \\\\\\ \\\\\ U\\\ U\\\ \\\\\ \\\\, UIIl '\l~ilm\~~l~lU\ 
2002102590 John G, No~s 

STATE OF SOUTH CAROLINA 
TITLE TO REAL ESTATE 

COUNTY OF RICHLAND 
(General Warranty) 

KNOW ALL MEN BY THESE PRESENTS, that I ROBERT A. ALEXANDER (hereinafter 

referred to as the "Grantor"), for and in consideration ofthe sum of ONE HUNDRED FORTY-lVVO 

THOIJSAND AND. NO/HUNDREDTHS {$~42,OOO.Oot DOLLARS, the receipt of which is hereby 
-.~.~... . .. 

acknowledged, have granted, bargained, sold and released, and by these presents do grant, 

bargain, sell and release unto the following Grantees (herein so called): 

EVA NELL BERRY, a one-third (1/3) right, title, and interest; and 

BERRY ·TARTE PROPERTIES, a South Carolina General Partnership, whose sole and 
equal partners are MARCIA H. BERRY AND LISA V. TARTE, an undivided two-thirds (213) 
right, title and interest, . 

in and to the following described property, to-wit: 

UNIT NOS. C AND D in PLACE ON THE GREENE Horizontal Property Regime, Richland 
County, South Carolina, a horizontal property regime established by Greene Street 
Partnership pursuant to the South Carolina Horizontal Property Regime Act, Sections 27-
31-10, et seq., Code of Laws of South Carolina, 1976, as amended, and submitted by 
Master Deed dated September 12, 1984, and recorded on September 14, 1984, in the 
office of the Register of Deeds for Richland County, SC, in Deed Book D-711 at page 1; 
the real estate upon which said units are located is more fully described in said Master 
Deed and more fully shown on plat prepared for Place on the Greene by Associated 
Engineers and Surveyors, dated June 15, 1984, and recorded on September 12, 1984, in 
Plat Book 50 at page 631. 

This being the sam'e propertY conveyed to Robert A. Alexander by deed of Liberty Funding, 
lnc., dated February 1, 2001, and recorded in R:ecord Book 480 at page 1992. 

This document is not to scale 
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Print Job: 185083 Page 2 of 17 

Instrument. 2002102580 Book/Page: R735 : 2866 DateTime" 1211312002 12"2~:26 PM 

TMS No.: 11385-01-05 

Grantee's Mailing Address: Berry-Tarte Properties 
clo Marcia H. Berry and lisa Tarte 

Prosperity, SC 

, This conveyance is made subject to taxes and assessments for the year 2002, and all 

subsequent years, and to all easements, covenants, restrictions and conditions ,of record and 

otherwise affecting the property, including but not limited to, rights-of-way indicated by instruments 

and plats of record, and to all applicable zoning and other land use regulations or restrictions of 

any political subdivision in which the subject property is situate. 

TOGETHER WITH all an~ singular, the rights, members, hereditaments and 

appurtenances to the said premises belonging or in anywi~e incident or appertaining. 

TO HAVE' AND TO HOLD all and singular the premises befor'e mentioned unto the said 

Grantees, their heirs, successors and assigns, forever. 

And the Grantor does hereby bind himself and the Grantor's heirs, successors, assigns, 

executors and administrator~, to warrant and forever defend all and singular the said premises 

unto the said Grantees, their heirs, successors and assigns, against the Grantor and the Grantor's 

heirs, successors and assigns and against every person whomsoever lawfully claiming, or to 

claim, the same or any part thereof. 

IN WITNESS WHEREOF, the Grantor has executed this instrument this 12th day of 

December, 2002. 

Signed, Sealed and Delivered 
In Presence of: 

~ 
" ~ (Seal) ~~< 

ROBERT A. ALEXANDER 

This document is not to scale 
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Instrument. 2002102580 DaleTime. 12/13/2002 12:24:26 PM 

STATE OF SOUTH CAROLINA 
ACKNOWLEDGMENT 

COUNTY OF RICHLAND 

On this . / 'Z-ff:J day of December, 2002, before me personally came the within-named 

Grantor(s), ROBERT A. ALEXANDER, who acknowledged to me that they executed the within 

instrument and who is/are personally known to me, or who were proved to me on the basis of 

satisfactory evidence to be the person(s) who executed ~he foregoing instrument. 

~AE~g _ .. ~ .. ,. 
(Signature of Notary Public _ . _ -:.: \ ,:) ~""f_ 
. ...... \ - .... .. 

Name: L. f>1I-T72! CIA- Wlii£ij-;;:~~>:~ :~<. -- . 
Notary ~ublic for South Carolina -~ : ~-: _ .. - '.' '. ;-: -
My Commission expires: QI=o/--II' ,,: -, :'~ ,~ __ _ 

[Affix Notarial Seal] 

This document is not to scale 
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Instrument: 2001009408 
Book/Page R480: 1992 

TITLE TO RE.A.L ESTATE BY A CORPORATION 

STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAI\'1) 

} 

1 

KNOW ALL MEN BY THESE PRESENTS, that' 

Page 4 of 17 

== OateTime: 2/5/2001 3A3 37 PM .-~! 

&>ok 00480-1992 
'2')010Q9J.00 O'2t"O'3nOO1 1S 4."3 .. n12o~oo ~ ,.,.': =-.:'1.'5.0.00 
rIM-: $1 0.00 county iax. S1 . rt,;. 

'\ \\l\\\ \\\\\ U\\\ U\l\ \\t\\ \~\\ \illt \l~l! ,~~~~ ~!\: . fY'", 
2G01 Qo09-(OS JDh'l Noms -

LIBERTY Fl.11\'TDING, INC. 
A Corporation chartered under the laws of the State of South Carolina and having a 
principal place of business at Greenville, State of South Carolina. 

in consideration of One Hundred Thousand and 00/1000---($100,000.00) Dollars 

the receipt of which is hereby acknowledged, have granted, bargained, sold and released, 
and by these presents do grant, bargain, sell and release unto 

ROBERT A. ALEXANDER 
Heirs and/or Assigns Forever, 

Units No. C & D in Place on'the Greene Horizontal Property Regime, Richland CoUDly, 
South Carolina a horizontal property regime established by Greene Street Partnership 

'pursuant to the·Sou+.h'Carolina Horizontal Property Act, Sections 27-31-10 et seq., Code 
of Laws of South Carolina., 1976, as amended, . and submitted by Master Deed dated 
September 12, 1984 and recorded in the RMC Office for Richland County in Deed Book 
d_711 at page 1 on September 14, 1984. 

This being the same property conveyed to the Grantor by deed of Master in Equity for 
Richland County dated December 21, 2000 and recorded in the IUvfC Office for Richland 
County in Deed Book 00471 at page 1222. ' 

This convey~ce is subject to any and all existing reservations, easements, rights 
of way, zoning ordinances and restrict!0ns or protective covenants of record. 

Grantee's Addr~s: I WCST c..l,;..,~, 0'-") >L 

Tax Map Number: \ \ ') 'b ') - O~- p5 

TOGETHER with all and singular the Rights, Members, Hereditaments and 
Appurtenances to said premises belonging, or in anywise'incident or appertaining., 

, 10f2 
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Instrument. 200100940B Book/Page· R4BO . 1993 DateTime. 2/5/2001 3A3·37 PM 

TO HAVE AND TO HOLD, all and singular, the premises before mentioned unto 
the GTantee(s), and the GTantee(s) Heirs (or Successors) and Assigns forever. 
And the Grantor(s) do(es) hereby bind the Grantor(s) and GrantorCs) Heirs (or 
Successors), Executors and Administrators, to warrant and forever defend all and 
singular said premises unto the Grantee(s) and the GTantee(s) Heirs (or 
Successors) and Assigns, against the GrantorCs) and the Grantor(s) Heirs (or 
Successors) and against every person whomsoever law-fully claiming or to c1aim 
the same, or any part thereof Except as to restrictions and easements of record, if 
any. 

IN WITNESS whereof the grantor has caused its corporate seal to be affixed 
hereto and these ~sents to be subscribed by its duly authorized officers, this 
t5"l day of ~"'''7 ,200l. , ." ... " _. : 

Signed Sealed and Delivered 

~~: 
A Corp~ion: Liberty Funding, Inc. 

BY.~. /~ 
.'. ~." ... _ (SEAL) 

Perry S. I:.uthi, ViTeiisident 

STATE OF SOUTH CAROLINA } 

COUNTY OF GREENVTI.,LE } PROBATE 

Personally appeared before me the undersigned witness and made oath that 
(s)he saw the within named Perry S. Luthi, as a duly authorized officer sign, seal 
and as the GrantorCs) act and deed deliver the within deed and the (s)be with the 
other witness subscribed above witnessed the execution thereof 

SWORN to before me this l.;;"-

Notary Public in and for the State of South Carolina 
My commission expires: ~ - 1- ;200.s:= 

20f2 
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ST ATE OF SOUTE CAROLINA 

COUNTY OF·RlCHLAND 

Page 6 of 17 

IlE'I'lJI{l'TO, 
_ TOJ<N£R f .AJ!GE'l 
POST OFFICE BOX 1473 
COLtThIDIA. SC 29202 

Deed (PUBLIC SALE) 

To V\'hom These Presents shall concern: 

I, the Master in Equity for Richland County, in the State of South Carolina, Send Greetings: 

\Yhereas, in an action in the Court of Common Pleas in Richland Countybet;yeenLiberty.Fun.diug.jnc. as 
Plaintiff and Strategic Investments, Inc., BBC of Columbia, Inc., First Citizens Bank and Trust Company of 
South Carolina, South Carolina Department of Revenue, and Place On the Greene Homeowners Association, 
Inc. ,Defendants, the Master in Equity of said County by Orde:rpassed on Septembe:r 18, 2000, did dec:ree 
that the property described should be sold by the Master in Equity for Richland County on the terms and for 
the purpo ses mentioned in the order granted in the case; and \VHEREAS; T, the undersigned, as Master in 
Equity for Richland County, after due advertisement of the said property for sale at public outcry, did openly 
and publicly, and after the matter of auction, sell the said property on October 2, 2000 for the sum of 
$88,900.00, said sum being the highest amount bid. . 

Now, Know All Men, That I, the undersigned, as Master in Equity for Richland County, pursuant to the 
f"oregoing and also in consideration of the said bid paid as aforesaid Ey.the said herein below named grantee, 
. the receipt whereof is hereby acknow!f;dged, have granted, bargained, sold, released, and by these presents 
do grant., bargain, and release the following descnoed property unto the grantee, Liberty Funding, Inc., its 
successors and assigns; -. 

Ullit Nos. C and D in Place on the Greene Hori,zontal Property Regime, Richland County, South Carolina a 
horizontal property :regime established by Greene'StreetPartnership pursuant to the South Carolina Horizontal 
P:roperty Act, Sections 27-31-10 et seq., Code of Laws of South Carolina, 1976, as amended, and submitted 
by Maste:rDeed dated September 12, 1984 and recorded in the R.M.C. Office for Richland County in Deed 
Book D-711 at Page 1 on September 14, 1984. . 

This being the identical properties heretofore conveyed to Strategic Investments, Inc. by deed of Francis R. 
Dixson dated December 30, 1991 and recorded in the R.lv1.C. Office for Richland CountY in Deed Book 
___ ?-;t !'.li£..e ___ .... ,. ~ .. __ .. ,... . ..•. _ ....•. . ................ __ '_._ -: ___ .... -. ............ _ ... __ . ,_ r-_ .............. _._ ....... _ .............. . 
This being the same property conveyed by Francis R. Dixson to Strategic Investments, Inc. by deed dated December 3D, 1991, and 
recorded in the Office of the RMC for Richland County on December 31,1991, in Deed Book 1066 atpago 017. Thereafter, Strategic 
InvestmentS, Inc. conveyed the subject property unto BBC of Columbia, Inc. by deed dated April 23, 1992, and recorded in the 
Office ofthe RMC for Richland County on April 28,1992, in Deed Book 1084 at page 158 

Grantee's mailing add:ress: 745 Wade Hampton Blvd. 
Greenville, SC 29609 

Book 00471-1221 
200100012fj OV02f2001 1136 38.e:1 
Fee: S10.OO county Tu: ~.OO StIiIID Tee $0,00 

\ IlIl1111U\ 1l\IIIIIIIIIIIIIIIIII~IIIIIIII~!( I~~ !I~ Il~ 
2001000128 Jam G. Noms Fhcl'irKI Cot.rty ROD 

This document is not to scale 
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Print Job: 185083 Page 7 of 17 

Instrument· 2001000128 Book/Paoe: R471 . 1221.1 DateTlme. 1/2/2001 11 :36.38 AM 

.:.-. 

To getber, wi th all and smguiar the hereditaments, rights, members and appurtenances whatsoever to the said 
propel')' belonging or in any wise mcident or appenaining, and the reversions and remamders, rents, issues, 
and profits thereof; and also any estate, right, title, interest, dower, possession, benefit, claim or demand 
therein \..,.hatsoever of all parties to t..~e said suit and of all other persons who might rightfully claim the same 
01' any part thereof, by, from, or under them, or either of them; 

To Have And to Hold the said property, with its hereditaments, privileges, and appurtenances, unto the said 
gr'antee, its successors and assigns for their own use, benefit, and behoof. forever. 

In Witness Whereon, I, the undersigned, as l'viaster in Equity County, under and by virtue of the said order(s), 
have hereunto set my' Hand and Seal the ?-\ ~ day of D::.s.c..1---\:. '</l-. '. in the yea~ of o~r ~o::d Two 
Thousand. . 

SIGNED, SEALED AND DELNERED ~ ~ I'. /I :;:;;:'0' & . c Ie- . ~~ . . ___ A. ~ ~er 1 EqUIty , 

iD3-o/Jt d C oviy?JUU-., . 

STATE OF SOUTH CAROLINA 

COUNTY OF RlCHLAND 

P,t;:RSONALL Y APPEARED Fr.i.s.te.1.:La: C=elius ,an<!._m~~ .. _~0.;..!!:!~is).he . s~,~. 
Joseph M, Strickland as Master in Equity for Richland County, sign, seal. and deliver the within Deed; and 
that deponent together with Susan M. Golst= .~~~.S!.1;I?,~iJ . .R~m-~~~~_~i.m.,~J.~$.~,!I:;_rc::to; 

~~~~'~:~.? lvt.a::~~ (L.S.) 

Notary Public for SC 
My Co~ission expires: ~.2Z'---~? I 

This document is not to scale 
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InSlrumenl' 2001000128 . BooklPage: R471 . 1221.2 DaleTime: 1/2/2001 11 36:38 AM 

STATE OF SOUTH CAROLINA Date of Transfer of Title 
AFFIDAVIT 

COUNTY OF RICHLAND (Closing Date) , 

PERSON~ Y appeared before me the undersigned, who being duly sworn, deposes and says: 

1. 'r have read the information on this Affidavit and I understand such information 

2. The property is being transfern!d BY Joseph Ai. Strickland. as' Master in EquifJ.' for Richland 
Count).! Tq Liberty Funding. Inc. Or-< December 21. 2000. ...,,. _ . n •••• '" _ 

3. Check one of the following: The DEED is 

(a) __ _ 

(b) __ ' 

(c) __ ..J_ 

subject.tothe deed recordingfee as a transfer for consideration paid or to be paid 
fu'money or'fnoney's worth. ..... . .... .... ... .. . 

._ .. s.~bj~ct to the deed re,cording fee as a transfer between ~. corpora~ion, <l; 
. partnersbip,-cir other entity and a stockholder, partner, or owner of the entity, or IS 
a transfer to a trust or as distribution to a trust beneficiary . 

. .. .. _E...KE..MPT.frf>!!l t:qe .geeE.recon;J.~gJe~ ?e.::au.se~Ce:::::Z.E~i:,n .. i!J?:!:f:.~~ (J 3)) 

(If exempt"ple'~se skip Hems 406, and go to" Item 7 of This afIldaV!.t.) 

4. Check one of the following if either item 3(a) or'item 3(b) above has been checked. 

.5 .. 

6. 

7. 

8. 

(a) ___ . The fee is computed on the cons ideration paid or to be paid in money or money's 
. .. woitl:dn'the amoub.lof $ ." 

(b) __ 
(c) __ . _ 

The fee is computed on the falI market va1ue of the rea1t)i-which is ~ 
The-feels' computed on the fair xnarket value of the realty as estaOTiSIied for 

. -F;roperlY~taXpurposes'wbich is $ ______ =_~_~.,..: 

.'check YES or NO to the following: A lien or encumbrance existed. on the land, 
tenement, or realty beforetnetransfer and remained on 'the Iand,-tenement, or rearty after the" 
transfer. If "YES," the amount of the outstanding balance of this lien or encumbrance is 

$ ... - ".. .. . ....... "" ._---_ .. ---.-.--.-.. - •. -.~.-- .. 

The DEED Recording Fee is computed as follows: 

(a) . the amount listed in item 4 above .' 
(b)---the amount listea in item 5 above (no axnount place zero) . 
(c) SU;b~ai::t Lfr£6(b) fr()m Line 6\a) and p~ce the.x:es~l.~ .. 

As a required by Code Section 12-24-70, I state that I am a responsible person who was connected 
with the transaction as: Attorney for Liberty Funding, Inc . ... _ .. _ .. _ __ ........ _. ' .... _" __ " ..... _ 

I understand that a person required to furnish 
fraudulent' affidavit is guilty' of a misdemeanor 
than one thousand dollars or imprisoned not rno 

·t who wilfully.!urnish'es afalse or 
o viction. must be fined not more 

r, or- both. 

Sworn to before me this .;l. 8'-f"-,... 
day of \.J..-..:u..,.,... b..,,.. • 2000 

l~~a].':j: \.(c..2t<';'" 0 .. 

.Stephen A. Husman. ESQuire 

Notary U ic or ':'ie.bU. c'brcr.~ 
My Commission EXpires: I':" '0 _2.-Q" 

This document is not to scale 
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~.TITLE '1'0: P..E~I~ ESTl.TE 
": ~ ':". . ". ": ~ . .' • • .:; ",'. ", r • . . 

. . .G~eerie::ROrizoritai. .~i,~pert~ R~gim~,;: " 
. . ina a: hori,zolltal, propet"tyre.gi.-me . . . ., 

GI~f!.E~nle .. St.reet partrie,rship .. pursuantto . the: .. ' Sout:h . 
. PropeLty Act, Sec~i~ons 27-3~-lO et se.q;, Cod~ of . 

.. '," ~97~, as amend,ed·,· a;&d sullmt.tted by Ma.star··:· . 
er i2., 1984and-r'ecoraed inthe'R~K~ c ~'~Of£ice : for 

. ;-:in beed BOOK D':'711 'at Page' 1 on septeInber 14, 1'984 • 

. ' ·:'~';'.e··'·~e;n·q' the--; d~nt; t"'a', 'l"\rop~,..ti es' h~re'tof~r~' convpu-~~ ·to.'F·~a~-"'.;.~ . ';:"-~~~~. ~ .. - ... "' .. ~,'.- -;: --.!*-.~ --. - -. ~ - -. "-J, -- . - •• _--

,~ . 

',~R::~:Dix~(:)n ::·};?i.de:~d;:of. R.es.ol~tion Trus1;: ccr-~rc~:~ion date"- July 10;' -: . 

. '1991'. aticl recorded 'in the R.M. c. Office for Richland Cou..ntyinDe'ed 
;i,;';;' 'k" 0 '-0 1 '2" ··t .. '.p" .;.;.. s;,') C> .. :ovO ..... -'.; -e .. a: .... ag=~ ... 

. . ~ . 

'~ni~ts C.and D .~.s *1~.3S5-.1=5 
. . ", 

, ··/~rant~·el.s· A;~qres~:: .. J'Ohl1·C. ,Hi~~ 
. "':""-' .. ' ..... .:: C In:· 'T'racv . Amos, 

= ~~~STAH Or SOUTH CARbUN'j( 
.... ~rl-:~~.50UTH CAROtiN I. TAX COMM1SSrOf..j .' 

~, ~ DCCU'''HHARY I . .'!'1:.r 
-=:r s "J SrAJ\.~?!~ ., . ., 'Ft rl ..:...;.. .. 
"'" :;:a4VJ O£C3-1'91 I . TAX' I:: .l .. ·t .. V u·.\ )4".' .... 

CPA~ . --==-l~" - p.;Uls.n '. ," i.:r, .. 

The within conveyance is mad~ subject to any easements, 

conditionS and restrictions of record • 

. ,,', ~"TOGETHER with all and .singular the Ri~hts,. Members, 

Hereditaments "nd' Appurtenances L the said Premises bslonging j or 

.~. anyeiss incid~t ar appertaining. 

TO HAVE AND TO HOLD,' all and singular., the' said premises before 

mentioned, ~to'the said STRATEGIC IN\~STMENTS, INC., ITS SUCCESSORS 

A.~D ~.sSIGNS . FOREv"ER • 

.1 

. VOL Dif)r'l 
. l/bCPAGf017 
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~"', . "+h'o. Un,.t~Q;;·g'Cates ·Qf A:ine"'~ca '; .. ' ,"".:' . :):~.~. . ,':'.'>"'.",,; ..... ' .. " ,,""'i' 
.~. :' ... ' }"'" "':::":': ... :~'~ .. ;>.:;~ : ..... 

" .. :' . " .' ... . ~" ... 
" " : .... ,":':',': 

~.' . . ~ ".. 

-~~~.::,::;.:=::=;,.,-;:::;:;.,o.,......~-","""",-..:;;-'-"-.. ' .--;,;-,,-~~...-~~#/'~) ..•. ' 
,.:c-. FranciS:.,-R~.Dixson.--". -;\~c",.'; ,. 
I' 
~' ' ... ,' . . .: ':;::_(IS} 
~ . --~----------------~---------------.~,~~, 
~:,:" 
~.' 

) 
) 
) ... 

. ,' .. 

':'" ~ERsQNAT',T,Y app~a=sQ. before ,rue, the below signed witnesS" a.nd;< .. , 
'-'made/:oaththat' -ne/she:'saw the within~named Francis. R. :Dixson 'siqi1~' 

seal, and aD hiS act:' and."'~!S~ deliver the within";'written Deed; ana 
that he/she with the second witness witnessed 'the executio~ ~hereof. 

day 

N~l'ubi~ , 
My Co~issi n E 

me, thiS~' 
A.D.' 19.9L 

carolina 

"VOL Vi 06 BrAG.[ 018 . 
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,cVDLr;:1{.'t:f.2"·:;'·~·; '. 
·~..L.U-{ ·1 ~'c_ . 

. ·'9~'5\ " 
STA'L'E ·"OF: SOUTH .CAROt!RA. Y;'.\'\\;·/" " . ':: , 
." . :.-' 'j)~o '_.--~ ql:lITCLAIN' .,' I' . 

ctniRTY"'.· ','or::< ,,'=-':RI~;' I:' >"'/~"::_'f.P-~:2,ER'fl' liO ~ " , '0 , . . ~~S_; / J~~' .~~. - . 

" ~ .>, 'f Da6w~::~:<.:,~~~~,:~,,·~Rism.s ,:. :th!4~L: 'Re's'~iuticn''''''r.rti.5t", .' , 
, .":', " r', - . ~ ,,:',', ',' ,::'~ ,;"Y.,S~~'~h \J', "'::: ::>;':.:.~"'" . ' .. ', " " ,~""", "" :",' ", , " 

, eO'i.PO'ra:tio~:i~'~"·~~'1:ic;: :,~'tf~;~~:~~.~~; o,~~:ad{~~:t '~x.istinq",und~£ th.e ,'" 
''-;~~~~(·~,·f.,~:.~::{'~~~,:~:ti~{~~:,· ·'~t~:s,~.;~~':,:;~~;{~~:~:",:~~,~::'~~~;.~~:::'Y'~~~',,: ~~~~~~~ .. ':.. . 

.. - . . . ~ . . ," '~. ':::-':.':'~: '.- ~.. . . . 

. i·::·:::;>':<·:,::~~~alr.:<S.4Vi*:gG:i~~':· ~F~:S;iB;;<::(~~:·.· ~,~antClI;;~l'~,,' ipycongj~ciEll.iat-i~n~;k?~:,,·<;;(; ....... . 

,: .:t~~ ·~t~i~~Si:·~, alsdi,.tn·:c~nsideration of the '£um of' ThirtY-5i:i:':'::':~<~ . 
th6iisanci:4hd::noll:00Dollars; ($36,000'.-00), to: it i'nhand.',pa-id:at:lind 

", .:~' :::. . ...... :I~~I '. . '. /' . . 

~forethe sealing and delivery of the~e p~esent~ .by the ,"Grantee" r 

as hereinafter defined, (the receipt whereof is hE!~eby acknowl­

edged). has remised, released and forever quit-c14~, and by these 

"',_'cpresents.. does remicei,releaee· and forever quit-claim- unto Francis 

R.Dixson, his heirs and assigns (collectively, the -Grantee-) 

forever, all that certain piece, parcel or lot of land, with 

improvements thereon, more fully described in Exhibit "A~" attached 

hereto and incorporated herein by reference (the "Premises"). 

. Derivation: Peed Book 0-1Q27 at Page 947 

Grantee's Address: 

Columbia. SC 

. TMS # 113BS-QI-QS 

TOGETHER with, ~ll and singular, the rights, members, 

hereditaments and appurtenances to the Pre~ises belonqing, or in 

anywise incident or appertaining thereto. 

TO HAVE AND TO HOLD, all and Singular, the Premises before 

mentioned un.to the Grantee, forever, so that neither the Grantor 

nor its successors and assigns~ nor any other person or persons 

claiming under it or them, shall at any time hereafter, by any way 

'.:.' , r J .-, • _, 

u;"u") '-""'C'" 
.L. 'I.. ':"1'_(",,-,:.. t.;. ~ . ; 
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o~:'tUe~St >~~~~~'(::i~i;:-;:oi-;:"·.·,, """-1''-1). .. ( 
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. '. 

Witn ss f2 

STAT~! - ~~ 
U 

COUNTY OF ~~ 
) 
) 
} 

/ 

. .~. 

.?···:::.RESotriTION 'TRUST':Cri~~T~bj·::>;· 
... AS :.·RECEIviR. FOR SECURITY: . . ... 
FBbE~ GS ~, '.S.B . 

By.·n ~ [~,.t8J~n ___ 
Its: Author' e~Aqent 

.... ~ 

PROBATE 

Personally appeared before me the undersigned witness t who 
being duly sworn, says t~~t {s)ha saw the within-named Resolution 
Trust Corporation, & public corporation, by L. LeRoy Hill, its 
AGset Specialist, sign, seal and 45 its act .ar-.d deed deliver the 
within-"Titten.Deed for the uses and purposes therein mentioned and 
that slhe with the other witness whose signature appears above 
witnessed the executio~ thereOf. '. . 

Witness' tl ' 1 
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'-Scwu"'~ .... _J 
MASTER'S·OEEO 

(Public sa) 

".:jq ~1f~~:tI1~:~ntsshall SOoeem: 
.1, J~M. ·st-~,~·M&steri~Equity for RiChlird County, 
in the·Said St8.tfl, send GI&sti~:· 

. ..... '. 

WHEREAs, in an actio'n in the Court of Cc.,"T\mon Pisas in Richland County between 

Resolution Trust corporation'l as Conservator for security 
Federal Savings, FSB~ ~ucceBsor in interest to Security 

as plaintiff/s anaFsderal savings' and Loan Association of SO'..1th Carolina" 

Clarence D. Bain~ III~ et al.~ 

as defendant/s, the Judge of said Couri by Order dated January 22,; , '19 __ 9_1 _______ _ 

did decree that ihe propert/ hereinafter ~ should be sold by the Mater in Eq;JiIy for R1::hI&nd Co:rrty on the 
terms and for the purposes mentioned in the order(s} granted in the case; and 
WHEREAS. I. the uroarsig.'18d, as Master in Eq:JiIy forRi:::hlJ:lnd County, after due a::tYertisement of the ~ property 
for sale al pub!ie outer,.. did opanty a"ld publicly. and alter the mamer of au::tion, sell the saki crooertY on the ....l::d 
day of Apr; 1 1S--.JU.for the sum of Seventy-four Thousand Sl.X Hundred Twelve 

~~~;!!!S~Td7~~6;n~·h~;i~g~made~ the· Plaintiff;, by Sam ~:B~~b8i~·tne~ 
. -",~--_ .... I . 

attorney for the Plaintiff and Plaintiff having paid the costs. 

. . 

NOW, KNOW ALL MEN. That I. the undersigned, as Master in Equity for Riehlan:i County, pu~ to the f~ Ind 
also in consideration of the said bid paid &S aforesaid by the said hereinbelow named grantee, the receipt whero:lf is 
hereby acknowledged. have granted, bargained. sold. and released. and by these presents do grant, bargain, and re&ea8e 
the foliowi!lQ described prooertv unto the grantee. . for Securl.· t'y . Resolot1on T~Ust corporacl.on~ as Recel.ver Federal savings~ FS9~ 

Its Successors ·and Assigns; 
PO Box 7488 Columbia~ SC29202 

Units Nos. C and D in Place on the Greene Horizontal Property 
REgime, Richland· County, South CaroliY,a, . a horizotal. propertf· 
rEe9 ime establ ished by Greene Stt'eet Partnershi p pursuant to the 
South Care.lina Horizontal Pro:.perty Act, Sedions 27-31-10 et. 
seq., Code of LaW5 of South Carolina, 197&, as amended, and 
SUbmitted by Master D~ed dated September 12, 19B4 and recorded in 
the RMC Office for Richlnd County in Deed Book D-711 at page 1 on 
Septetnber 14, 1 Sf34. 

This being the identical property coy,veyed to Clarence D. Bail'l, 
III by deed of Greene Street. Partnership jilted October 29, 1984 
and recorded November 1, 1984 in Book ~ at Page 548. 

PROPERTY ADDRE:SS: ·2002 Greet'l street 
'P~I~ 

TMS # 11385-01-05 

Place on the Greene 
Units C & D 
Colurnbja, S.C.' 29211 
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.'iOL ·D~ o?":~w:r Q·i ~~ .~ 1. ... ,; \.'1,,_ v-L u· __ ~HE~?ILL AND ROG:RS, PC 
AI IOnNc;.YS AND COU'''~ELO~~·' -

.'.~ "~/\I LAW 
POST OFFICE: BOX 252d 

COLUMBiA, SOUTH CAROLINA 23202 

·.1· .. · . 

,':.' 

..• ~ io assesSm9ms, HIc!llani:i County taxeS, existing easements; easements and restrictions of re:ord. arY.i otheraenbi"· 
encumbrancsa.·· . ... 

" .,',' 

. .:: ··:i"OOETHER with all and ~utar ~ he!e--:trI"'JIts. ~, ~. an:! ep;IUr'.Ma:aa whaoe..wb fle:Sai::1·:·:; 
.. : prOperty belonging or in any wise in::Qint or ap;l8rtaining, and· the reversions &."1d 1'emIIin::i8rs. ~. issue&..~ ~.:,. 

ttiereof; and aJsO any estate, rght, title, interest, cbwoIer. possession, benefit. claim. or ciema!'d thoraIn ~ ohl· .... 
: parties 10 the said suit and or all other persons who rn9lt rightfully claim the &&me 0; any part thereof, ~; from. 6r 
. under' them, or eithQr of them; . 

TO HAVE AND TO HOLD Iile said property, with Its he!-editaments, priYie;)9s. an:! ~rtenllu:::ec. U!'lb :h6hi:i.: 
grantet~·, his/her/its/lheir heirs/successors and IISSi9ns for their own UfIa, benefit, an:! beh:):)f,~. . . . 

IN WITNESS WHEREOF, i, the un~, as Masler in Equity for Richland County, u:'I:;ter an:i bt$ virtl.Je.aftile~·· 
ocder{s),-~vcharEMilou$St my Hand and Se?I.1t1!l11 ~ day· Of April· - . • in the yea.- or our Lo1d 
:one thousand nine hundred nl.nety-one and in the two hun:ire:i 
and U~th of the Sovereignty and Inclepandence of the United States of America. 

fifteenth 
SIGNED. SEALED, AND DELIVERED) 

) 
) 

~~~=-~~~~----) 
) 

_____ ~~r=~fL-..-_'~. i....:::~c.:.---'--~ __ . +--_(LS.) 

~Ph M. Stnckland 
~~LC~~~~~--) As Master in Equity for R!chland County 

TATE OF SOUTH CAROUNA) 
COUNTY OF RICHLAND) 

PERSONALLY APPEARED, . LEiila B. Balliet and made oath that he saw 
JOSEPH M. STRICKLAND' as Master in Equity for Richland County, sign, seal, and deli..-ar the within Deed; a'ld that 
deponent together with Joyce F. Goodwin signed their ~ames as witnesses thereto. 

SWORN to'before me, this 
;I.i.!:::::-dayof April • 19 91 

~ 1\< 1- .. ~ (LS.) 

;;J Pub Ii:: for South Carolina 
My Commission Expires: . August 23, '992 
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. . (0 [.~; D ... 71;j.?tG~D;?k8 ".". 
I ) \ .. 1:. [', STA'~'E OF.SOUTH CAROI .. IlUc > ¥ or"'isiLt",-__ 

\ 'J\Jc:.~tbu . . ) IIID:sr~TU:RE D;~E[)I~~&.t[.·E.~.'.;~.-.};:~:.~07ic[..~ 
G::. J COUNTY> OF- .RICRLAND ) ,_~. 
v ...;.... f,jtj,~ NDy' _ ,r 

. ',,'._: ~ •• -:.r':~:.:: ': .• _, .•... :- .. . ',_ . ,r.l}!. r. 1 -. 
.; / 'I· '-:-/ 

. . ,~OW l>.LL M~ BY THESE PRESENTS, that. this indenture deed 
\~~~'etw~efj·. ~rt:<er;.e Street '~artnership, a. SQuth Carolina Limited 

~;;'~.\~.tnersh~p, nere~nafter ::::eI:erred t.o. as "Grantor" l.n· the State _., p\ " aforesaid, ::for·jand·,.in cc.nsideration of the sum of Five and ~o/lOC 
.. ,"; '~($:5:.{OOr . D·ol·ia:rs· .... a:nd:::otli.-er,. good .. and valuable consideration to it 

.... '. :i·r~~:·hand.;;·~pa±4:~,·a:t. ·.and:~. perore: -the -:seal·ing. and de~iverv of these 
·.pie~~ri.ts'l:iyO:ClarenceD. Bain, . III, hereinafter refe~red to as 

'.' ,~Gianbie":, : in"the· 'State "aforesaid, (the. receipt of which is 
herebY acknowledged) has granted, . bargained, sold, and released 
arid by .. these presents does grant, bargain, sell and release unto 
the Grantee,. :his· hi:drs and assigns, the premises designated as 
Units C & Din Placson the Gree~e Horizontal Property' Regime, a 

. horizontal ~roperty regime .established by t.he Grantor pursuant to 
tlH~' South Carolina IiorizcntalProperty Act, Sectio;L 27-31-10 et 
seq .• ,' 1976, .as·amended, by. Master Deed dated S<:!ptember.12, 1984 
a;nd recorded in Deed' Book D-711 at page 1 in the Office of the 
R~M. Co' for Richland County which unit is shown on the Building 
Plans prepared for' Place on the Greene byComprehens 
Architects and attached to said Master Deed. A first 
to said Master Deed was dated September 20, 1984, 
September 20, 1984 in Deed Book D-711 at page 673. 

This being a portion of the identical property 
.the Grantor herein by deed of Security Development Corpo 
Inc. dated April 30, 1984, recorded April 30,~1984 in Deed 
D-691 a'c. pag~.9.60 .. in-.the .R.M .. C .. Q~,f_i.ce of, RichJ,.~114_~ounty~ 

Said Dwelling Units are conveyed together with: 

1. An undivided percentage in the common elements, 
stricted common areas, and facilities of the propert7 described 
in th~ Master Deed (DCommcn Elements") and attributable to the 
Units. 

2. An easeme~t for the cont~nuance of all encroachments by 
the un:·.ts on any adjoining units or con:unon element's existing as a 
result of construction of the Units or whid·. may corne into exis­
te'-'.ce hereafter ClS <'result of settling or shifting of the Units 
or of the at-her units, after damage or destruction by fire or 
other casualty, or after taking in condemnation or e~~nent domain 
proceedings. or by reason of an alteration or repa ir to the 
common elements made by or with the consent of the Board. 

3. An' easement in common with the owners of other units to 
lise any pipes, . w:'res, ducts, flues, cables, conduits I public 
utility lines and other common elemen~s .located in any other unit 
or elsewhere on the Property, and serving the Units. 

4. The following rights and easements in cornmon with the 
other unit owners, all as described in the Haster Deed and 
amendments thereto: cornman driveway easement; 'all utility, 
service, maintenance, and recreational easements; parking ease­
ment: drainage easement; and use of the common elements. 

Said units are conveyed subject to: 

1. Easements in favor of adjoining units and in favor of 
the COlTI.-rnon elements for tr:e continuance of all encroachments of 
such adjoining units or common elements on the Units now existing 

GP~~TEE'S ADDRESS: 

::;--_ .. -.- -"--~- -:'~~-f: ';-= ;--:'::~:;':~: ... -

:'.~ : (; C: ':; ~ ; ; .: ~~ .. ~.:.~ '.' ; ; .. ;j ; .. 0;' -~ ." 
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as-,.aresult .. o::.constructiohof units' or which may come into 
existeric~' h~~Eafte~as a result ofi s~ttling cr shifting of the 

, .U::;.its· or of any·adjoini:ng unit. or of the co=on 'elements, after 
, damage 'or ,destruction by fire or other casualty r or after tak::1..:nq 

. . ··i·ri:'·_'conclt~~ihri·atiori or 'eminerrt. dc=~t'~ic proceedings, or by rea'son of an 
".. ,ai ter.a·tidri or repai'r ,to, the cOII\ttlon elements maa.e by or VIi th the 

cOhsent of the. Board cfAd:ininistration • 
• ': -;,-.~ :"'::.:., ,. .'::;: •. : t' 

'''"''2. iJ:<' ~a~ement .in· 'favor' of the, other, units to use the 
' .. pip~S'ic'w:L.ies. "ducts,. flues , conduits,' cables, public utility 
:liries·and.6thei common elements located in 'the Units or elsewhere 

.".ion', . tpe 'Property . and . serving' such other units end any and all 
.' . ······: .. b~~e~.,~~sement·si -c.9'ndit_ions =:nd restrictiot:ls of record • 

.. :"; 3. Exclusive"rights in favor of the O\\,T,er of any unit to 
',' ". ':use: ·the -p_~;r:~ing -·spaces_,· as the same may be designated by the 

Boa:rcL····· 
., ' 

". 4. The provisions of the Master Deed,' r:nd all exhibits 
. attached thereto, recorded simultaneously \"j th and as a part of 
the'Master Deedi·as the same may be amended from time to time-by 
instruments recorded in the. Richland County R.M.C. 'Office which 
provisi0l1S, togedl.{~r with any (iJ"endments thereto, shall ccnsti­
"tut.e covenants running with the land and. shall bind any person 
having at any,time any interest or estate in the Units, his heirs 
and assigns, his family r servants, and visitors, as'. though such 
,provisions were ~ecited and stipulated at length herein. 

By subscription. to and r ::ceptance of this Indenture Deed, 
Grantee acquiesces in the' 'prOVisions of the Master Deed and the 

'attached Exhibits and Schedules. .1 

__ • __ .,, __ ~', • ".t' -. --.~. ,",: --

Th~ Grantor, its successors and assigns, reserves the right 
to a.mend the said Master Deed, its attachments and exhibits, as 
may be required by law r any title insurarice company, or lending 

. insti tuticn 3nr to correct typoqr3.phical errors, provided that 
such changes do not increase the Grantee's share of the. common 
expenses nor decrease Grantee's share of the common ~lements. 

TOGETHER with all and singular, the Rights, Members, Rere­
di taments arld 1'_ppurtenances to the said Premises belonging, or in 
anywise incident or appertaining. ' 

-.TO RAVE AND TO HOLD;subj'ect to the rights, conditions, and 
restrl.ction~ herein, all.and singular, the said premises before 
mentioned, unto the. saie G=antee, his successors,· heirs and 
C'ssigns [c..rever. , 

And the said Grantor 'does hereby bind itself and its suc-
.,cessors, to warran·t and forever defend a~,l and singular the said, 
pre~ises unto the said Grantee and his heirs; successors and. 
assl.gns, against itself and its successors, and agai::;.st every 
person whomsoever lawfully claiming or to claim the same,. or any 
part.thereof. 

WITITESS': the hand~ and seals of the parties hereto, this 29th 
day of October, in the year of our Lord One Thousand Nine,Hundred 
and Eighty-four, and in the two hundred and ninth year of, the 
Sovereignty and Independence of the United States of America. 



-" 
' .. ~ -;. ,I; 

GPEENE_ S~PEETPARTNERSliIP 

.. ,: :-. 

-~~--,', - - / -' /, 

- -~' 

.. ;/' :f:-'~ 
~arence D. Ba~n, TI1 

--S~ATE" OF SOUTH CAROLINA 
PROBATE 

COUNTY OF RICHLAND 

PERSONALLY appeared before me Teresa K. Todd 
'",ho being duly sworn, deposes and says that-=s=i'h'-e-s-a-w---'t""'h-e-w-·"""i":"t"'h""'i-r.-.-­
named Greene Street Partnership by- Security Development 
CO,rporation, .Inc~, its General Partrier, sign', seal and as it_s 
act and deed, deliver 'the within-t,rritten Indenture Deed, for the 
'uses and purposes therein'mentioned -and' that she with Pamela W. 

Metz ,."i t1e~~ __ the _,:eCU~iO? ' ~~r~j~ 
"~"'-- U-J_, ~ {f 

STATE OF' SOUTH CAROLINA 
PROBATE 

COUNTY OF P.ICHLAND 

,PERSONALLY ,appeared before ro~, Ang'21a F.mderburk Boney 
who being duly-sworn, deposes and says that 5 he saw the w~thin­
named GRANTEE, Clarence D., Bain, 111

" 
si gn, seal and a s his act 

and deed, deliver"the within~written Indenture Deed, for the uses 
'and purposes therein meiitioned and that 5 he with George E. Lafaye. 
IiI witnessed the execution thereof. 

~~a.- J:.~ ~ ~ ffmwr o 

SNORN TO'Defore me this 

~ 
~' 

29' • day of Octc~e-'" ·'1 84. 
/ c:' c:---

, ~£ /- '.!L~ (L.S.) 
Notary 1:>ublic -Carolina 

My Commission EXPires: __ ~ __ -~:?_-__ P-,7 ____ ~ 

Page3i) 6 



Plaintiffs Exhibit 6:· 
Chain of Title, . 

. . . ·Units F, G, & H 
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Instrument. ?Mo'nA?',", 5/28/2002 11 :42:34 AM 

4 , I!. 

STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

KNOWALL MEN BYTHESE PRESENTS THAT 

ROY A. POWELL, JR. and ALICE S. POWELL 

(hereinafter "Grantor") in the state aforesaid for and in consideration of the sum of One 
Million Six Hundred Thousand and 00{100 Dollars ($1,600,000.00) in hand paid at and 
before the sealing of these presents by 

W.G.R.Q., LLC, a South Carolina limited liability company 

(hereinafter. referred to as "Grantee" which term shall include the singular and plural, 
masculine, feminine, and neuter) in the' state aforesaid, the receipt of which is hereby 
acknowledged, has granted; bargained, sold and released'and by these presents do grant, 
bargain, sell and release unto the said Grantee: 

Pa~cels 1-7 

UNIT NUMBER 108, 110, 114, 116 205, 208 &'404, in PLAZA CENTRE 
HORIZONTAL PROpERTY REGIME located in the City of Columbia, County and State 
aforesaid, a horizontal property regime established pursuant to the South Carolina 
Horizontal Property Act (Section 27-31-10, et seq., S.C. Code Ann. (1976), as amended) 
by Master Deed dated August 9,1985, with appended By-Laws and Exhibits including plat 
and plot plans, which Master Deed including the By-Laws and Exhibits is recorded in the 
Office ofthe ROD· for Richland County in Book of Deeds 0753 at Page 821, et seq. The 
Master Deed, By-Laws, plot plan and plat above-mentioned and the records thereof, are 
incorporated herein and by this reference made a part hereof. Master Deed re-recorded 
August 20, 1985, in Deed Book 0754 at page 946. These Units are conveyed subject to 
the provisions of the South Carolina Horizontal Property Act, and all of the provisions of the 
Master Deed and By-Laws'as the same rT]ay be amended from time to time by instrument 
recorded in the Office of the ROD which provisions, together with any amendments thereto, 
shall constitute covenants running with the land and shall bind any person having at any 
time any interest or estate in the Unit, and such person's family, servants and visitors as 
though such provisions were recited arid stipulated at length herein. 

This being the same property conveyed to Roy A. Powell, Jr. by Deed of W. Hartley 
Powell dated and recorded on May 21,2002 and recorded in the Office of the Register of 
Deeds for Richland County in Deed Book 664 at page 2056. (UNIT 205) 

This being a portion of the property conveyed to Roy A. Powell, Jr. by deed of The 
First Service Corporation of S.C. dated September 30, 1987 and recorded October 5, 1987 
in the Olfice of the ROD for Richland County in Deed Book 0860 at page 957. 

Book 00666-1570 Deed 
2002()'('!S79 0512812002 1" 2 ;4 0> T . $4160 00 
Fe.:~10.oo CountyT"",~17GO.OO Stzde ox: . 

\ q\\\\ \\\\\ U\\\ U\\\ \\\\\ \\\\\ \\,\\ \\U~~~ l\~\\hlU\ 
2!)0204ZB7'iI .loIm G. No:t\$ 
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Instrument 2002042879 Book/Page: R5S6 1571 

TMS #11487~02~03' Unit 205 
11487~02-15 Unit 208 
11487 -04~ 17 Unit 404 
11487-01-14 Unit 108 
11487-01-13 Unit 110 
11487-01-11 Unit 114 

. '11487-01-10 Unit 1'16 
ALSO 

Parcels 8-13 

Page14of.17 

DateT,me' 51281200211:42.3~ AM 

UNITS 203, .211, 510, F, G, and H in Place on the Greene Horizontal Property 
Regime, a horizontal property regime established by the Grantor pursuant to the South 
Carolina Horizontal Property Act, Section 27~31-1 0 et seq., 1976, as amended, by Master 
Deed dated September 12, 1984 and recorded in Deed Book D~711 at page 1 in the Office 
of the ROD for Richland County 'which Units are shown on the Building Plans prepared for 
Place on the Greene by Comprehensive Architects and attached to said Master Deed. A 
first amendment to said Master· Deed was dated September 20, 1984 and recorded 
September 20, 1984 in Deed Book D-711 at page 673. 

This beingthe same property conveyed'to Royi. Powell,-jr.·by Deed-of-Greene 
Street Partnership, a South Carolina Limited Partnership dated and recorded on November 
8, 1985 and recorded in the Office of the Register of Deeds for Richland County in Deed 
Book D0767 at page 629. 

TMS #11385~05~03 'Unit 510 
11385-02~09 Unit 211 
'11385-02~13 Unit 203 
1138~01-03 Unit F 
11385~01-02 Unit G 
11385-01~01 Unit H 

ALSO 
Parcel 14 

All that certain piece, parcel or lot of land, with the improvements thereon, situate, 
lying and being in the County of Richland, State of South Carolina, the same being known 
as 2710 Preston Street, and hav[ng the following boundaries and measurements: On the 
North by Preston Street, whereon it fronts a distance of sixty-eight and two tenths (68.2') 
feet, more or less, on tKe East by property now or formerly of McNulty, whereon it 
measures one hundred seventy and nine tenths (170.9') feet; on the South by property 
now or formerly of Bostick, whereon it measures sixty-six and two·tenths (66.2') feet; . and 
on the West by property now or formerly of Bostick, whereon it measured one hundred sixty 

. seven and nine tenths (167.9') feet. 

This being the same property conveyed to Alice S. Powell by Roy A. Powell, Jr. 

This document is not to scale 
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I nslrument: 2002042879 Book/Pa~e R666 - 1572 DaleTime 5/28/2002 11 -42 34 AM 

dated and recorded October 28, 1998 in the Office of the ROD for Richland County in 
Record Book 216 a-t page 930. 

TMS #11413-11-04 

ALSO 
Parcel 15 

AI[ that certain piece, parcel or lot of land with the improvements thereon, situate, 
lying and being in the City of Columbia, County of Richland, State of South Carolina, the 
same being shown as Lot 7, Block "F". on plat of Oakwood Court Subdivision by Tomlinson 
Engineering Co., dated April 10, 1923 and recorded in Plat Book "Elf at Page 30, in the 
Office of the RMC for Richland County. Said lot being more particularly shown on a plat 
prepared for Roy A. Powell, Jr., by Benjamin H. Whetstone dated June 24, 1992. 

Tllis being the same property conveyed to Alice S. Powe-II by deed of Roy A.Powell, 
Jr. dated and recorded September 24, 1998 in the Office of the Register of Deeds for 
Richland County in Record Book 186 at page 424. 

TMS #13901-15-06. 

ALSO 
Parcel 16 

All that certain piece, parcel or lot of land with the improvements thereon, situate, 
lying and being in the City of Columbia; County of Richland, State of South Carolin-a, the 
same being the MAJOR PORTION OF LOT EIGHT (8), BLOCK "F", on a plat of_ 
"OAKWOOD COURT", prepared by Tomlinson Engineering Company, dated April 10, 
1923, and recorded in the RMC Office for Richland County in Plat Book "E" at Page 30 (the 
remaining portion of Lot 8 taken for right-of-way for Millwood Avenue); also being shown 
on a plat prepared for Mildred R. Lewis by Robert E. Collingwood, Jr., dated September 2, 
1977, and recorded in the said RMC Office in Plat Book "X" at Page 9699. Said lot being 
bounded and measuring as follows: On the Northeast by Mil!wood Avenue, whereon it 
fronts andmeasures Sixty-five (65) feet; on the Southeast by Lot 7, whereon it measures 
One Hundred Thirty-two and 79/100 (132.79') feet; on the Southwest by portion of Lots 12' 
and 13, whereon it measures Sixty-five (65) feet; and on the Northwest by Lot 9, whereon -
it measures One Hundred Thirty-one and 57/100 (131.57) feet. 

This being the same property conveyed to Alice S. Powell by deed of Roy A Powell, 
Jr. and in the Office of the Register of Deeds for Richland County in Record Book 186 at 
page 428. 

TMS #13901-15-05 

This document is not to scale 
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Inslrumenl: 2002042879 

! 

Book/Page R6S5: 1572 1 

ALSO 
Parcel 17 

p",,..,,,, 1 ~ "f 17 
I ...... ::::1 ..... 1\,.1 WI I I 

DaleTime: 5/28/2002 11'42:34 AM 

PARCEL 4: All that certain piece, parcel or lot of land with the improvements thereon, 
situate, lying and being in the City of Columbia, County of Richland, State of South 
Carolina, known as 1720 Senate Street, said lot of land being in shape a rectangular 
parrlelogram rrieasuring on its ,Northern and Southern sides each sixty-nine feet and six 
inches (69.6'), more or less, and on its Eastern and Westem sides each one hundred fifty­
six feet and six inches (156.6'), 'more or ,less, bounded North by said Senate Street; East 
by lands now or formerly of Metz; South by lands of Vemer, formerly and on the West by' , ' 
lot of Wallace. 

This being the same property conveyed to Alice S. Powell by deed of Roy A. Powell, 
Jr. dated and, recorded September 24, 1989 in the Office of the Register of Deeds for 
Richland County in Record Book 186 at page 426. ' 

TMS #11405-18,.05 

ALSO. " 
Parcel 18 

ALL that certain piece, parcel or lot of land, together with improvements thereon, 
situate, lying and being in the City of Columbia, County of Richland, State of South 
Carolina, being commonly known as 1806~1808 Green Street, and being shown and 
delineated on a plat prepared for C. Anderson Riley by William Wingfield, dated September 
16,1974, and recorded in the Office of the ROD for Richland County in Plat Book X at page 
9258. Said lot being bounded and measuring as follows: On the Northwest by Green 
Street, whereon it fronts and measures 93.0 feet; on the Northeast by property now or 
formerly of Forest M. Routh, whereon it measures 165.0 feet; on the Southeast by an 
alleyway, whereon it measures 93.0 feet; and on the Southwest by an alleyway and by 
property now or formerly of David L. Rosmer, whereon it measures 165.0 feet. . 

This being the same property conveyed to Alice S. Powell by Charles Anderson 
Riley, Jr. , Virginia Riley Bain and Louise A. Riley dated November 10, 1992 and recorded 
November 12, 1992 in the Office of the ROD for Richland County in Record Book D1115 
at page 32. 

TMS #11308-12-006 

These conveyances are made subject to easements, conditions and restrictions of 
record affecting subject property. 
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Instrumenl' 2002042879 BooeJPage' R666 : 15722 DaleT,me' 51281200211:42.34 AM 

Grantee's mailing address: 
Columbia, SC 

Together with all and singular the rights, members, hereditaments, and 
appurtenances to the said premises belo'nging, or in anywise incident or appertaining. 

TO HAVE AND TO HOLD, subject to easements and restriction's of record, all and 
singular the said premises before mentioned unto the said Grantee, the grantee's heirs, 
successors, and assigns forever, and the Grantor does hereby bind Grantor and Grantor's 
heirs, executors. and administrators to warrant and forever defend. subject to easements' 
and restrictions of record. all and singular the said premises against Grantor and Grantor's 
heirs, executors and administrators and against any person whomsoever lawfully claiming 
or to claim the same, or any part thereof. . 

WITHIN THIS INSTRUMENT all references to the Grantor and the Grantee shall 
include tile singular and plural, and an~,gender shall include all genders. 

II-/h I N WITNESS WHEREOF Grantor has caused these presents to be executed on the. 
rfL day pf May, 2002. ' 

STATE OF SOUTH CAROLINA ). 
) 

COUNTY 'OF RiCHLAND ) 

. GRANTOR: ' 

.... ;l, /:~~ 
Roy A. POZI, Jr. * 

aUA jJ .fJ~ (SEAl) 
Alice S. Powell ** 

PROBATE 

PERSONALLY APPEARED . before me, the undersigned witness made oath that 
(s)he saw the within named Grantors sign. seal and as their act and deed, deliver the within 
written deed for the uses and purposes therein mentioned, and that (s)he with the other 
witness whose name appears above witnessed the execution thereof. 

'S}NORN to before me thiS ~J-I1-­
'. ,~f May. 2002 . 

.... /;j ~ .. ~~' 
t 

otary Public for South Carolina 
My commission expires: __ _ 

Anne S. Conder 
, Notary Public for South C!\l'Ollna . 

Mv Commission E)'.;Jires May 23, 2011 
*Roy A. Powell, Jr. executes this deea"to convey hiS ownership of Parcels 1-13; 

HAlice S. Powell executes this deed to ccnvey her ownership of Parcels 14-18; 
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Cease' and Desist Letter 
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Telephone: 
(803) 252-9221 
Facsimile: 
(803) 252-4428 

. CERTIFIED MAIL 

Law Offices 

ViTiHiam M. Spillane 
1903 Gadsden Street 
Columbia, SC 29201 

. RETURN RECEIPT REQUESTED 

Mr. Barry Monroe 
Ea§y Coin Laundry 

Columbia, :Soum Carolina· 

Dear Mr. Monroe: 

I represent Place on the Greene Homeowners Association, mc. 

Please Reply To: 
. Post Office Box 2109 

Columbia, SC 29202 

June 25,2007 

This letter is formal NOTICE that-you are in violation of the Condominium Commercial 
Unit use restrlctions for Unit A at Place on the Greene, as stated in the Master Deed for 
the Horizontal Property Regime. 

The commercial units are restricted to general office space and limited s.ervice 
establishments. The Master Deed specifically prohibits, among other businesses, bars, 
restaurants, lounges and pool halls. The specific wording can be found in Article X, 
Section 3, page 13 of the Master Deed. A copy of page 13 is enclosed for your reference. 

This letter further serves as a DEMAND that the use restriction violation in Unit A cease 
and desist. The Association's Board of Directors is formally. notifying you that the 
violation must end no later than thirty (30) days from receipt of this letter. If you do not 
comply with this demand, the Association shall pursue legal action to enforce the 
covenants and stop the violation. That legal action shall also include a request for 
reimbursement by you for the costs and reasonable attorneys fees incurred by the 
Association. 

Mr. Lanny Cobb SIgnS this letter .as President of the Board of Directors of the 
Association. 

Sincerely yours, 
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W~")1·~ 
William M. Spillane 

WMS:kgs 
Encl. 

. Place on the Greene Homeowners Association, Inc. 
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Telephone: 
(803) 252-9221 
Facsimile: 
(803) 252-4428 

CERTIFIED MAIL 

Law Offices 

WiHiam M. Spillane 
1903 Gadsden Street 
Columbia, SC 29201 

RETURN RECEIPT REQUESTED 

Mr. Jeff Kenney 
Tavern on Greene 

Columbia, South Carolina 

Dear Mr. Kenney: 

I represent Place on the Greene Homeowners Association, Inc. 

Please Reply To: 
Post Office Box 2109 
Columbia, SC 29102 

June 25,2007 . 
I 

This letter is formal NOTICE that you are in violation of the Condominium Commercial. 
Unit use restrictions for Unit B at Place on the Greene, as stated in the Master Deed for. 
the Horizontal Property Regime. 

The commercial units are restricted to general office space and limited service 
establishments. The Master Deed specifically prohibits, among other businesses, bars, 

. restaurapts, lounges and pool halls. The specific wording can be found in Article X, 
Section 3, page 13 of the Master Deed. A copy of page 13 is enclosed for your reference. 

. . 

This letter further serves as a DE:MAND that the use restriction violation in Unit B cease 
and desist. The Association's Board of Directors is formally notifying you that the 
violation must end no later than thirty (30) days from receipt of this letter. If you do not . 
comply with this demand, the Association shall pursue legal action to enforce the 
covenants and stop the violation. That legal action shall also include a request for 
reimbursement by you for the costs and· reasonable attorneys fees incurred by the 
Association. 

Mr. Lanny Cobb signs this letter as President of the Board of Directors of the 
Association. 

Sincerely yours, 
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WilliamM. Spillane 

WMS:kgs 
Enel. 

/ 
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Telephone: 
(803) 252-9221 
Facsimile: 
(803) 252-4428 

CERTIFIED MAIL 

Law Offices 

William M. Spillane 
1903 Gadsden Street 
Columbia, SC 29201 . 

RETURN RECEIPT REQUESTED 

Ms. Marsha Berry 

Prosperity, South Carolina, 

-Dear Ms. Berry: 

I represent Place on the Greene Homeowners Association, Inc. 

Please Reply To: 
Post Office Box 2109 
Columbia, SC 29202 

June 25, 2007 

This letter is formal NOTICE that you are in violation of the Condominium Commercial 
Unit use restrictions for' Units C and D at Place on the Greene, as stated in the Master 
Deed for the Horizontal Property Regime. 

The commercial units 'are restricted to general office space and limited service 
establishments. The Master Deed specifically prohibits, among other businesses, bars, 
restaurants, lounges and pool halls. The specific wording can be found in Article X, 
Section 3, page l3 of the Master Deed. A copy of page 13 is enclosed for your reference. 

\ 

This letter further serves as a DEMAND that the use restriction violation in Units C a...'1d 
,D cease and desist. The Association's Board of Directors is formally notifying you that 
the violation must end no later than thirty (30) days from receipt of this letter. If you do 
not comply 'With this demand, the Association shall pursue legal action to enforce the 

, ~ovenants and stop the violation. That legal action shall also, include a request for 
reimbursement by you for the cqsts and reasonable attorneys fees incurred by the ' 
Association. . . 

,Mr. Lanny Cobb signs this letter' as President of the Board of Directors of the 
Association. 

Sincerely yours, 

" 
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William M; Spillane 

WMS:kgs 
Encl. 

Place on the Greene HomeoWners Association, Inc. 
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Telephone: 
(803) 252-9221 
Facsimile: 
(803) 252-4428 

CERTIFIED MAIL 

Law Offices 

VViliiam M. Spillane 
1903 Gadsden Street 
Columbia, SC 29201 

RETURN RECEIPT REQUESTED 

Mr. David Rodarte 
. WGRQ,LLC 

Columbia, South Carolina 

Dear Mr. Rodarte: 

I represent Place on the Greene Homeowners Association, Inc. 

Please Reply To: 
Post Office Box 2109 
Columbia, SC 29202 

June 25, 2007 

This letter is formal NOTICE that you are in violation of the Condominium Commercial 
Unit use restrictions for Units F, G and H at Place on the Greene, as stated in the Master 
Deed for the Horizontal Property Regime. 

The commercial units are restricted to general office space -and limited ·service 
establishments. The Master Deed specificaJly prohibits, among other businesses, bars, 
restaurants, lounges and pool halls. The specific wording can be found in Article X, 

. Section 3, page 13 of the Master Deed. A copy of page 13 is enclosed for your reference. 

This letter further serves as a DEMAND that the use restriction violation in Units F, G 
and H cease and desist. The Association's Board of Directors is formally notifying you 
that the violation must end no later than thirty (30) days from receipt of this letter. If you . 
do not comply with this demand, the Association shall pursue legal action to enforce the 
covenants and stop the violation. That legal action shall also include a request for 
reimbursement by you for the costs and reasonable attorneys fees incurred by the 
Association. 

Mr. Lanny Cobb signs this letter as President of the Board of Directors of the 
Association. 

Sincerely yours, 
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William M. Spillane 

WMS:kgs 
Enc!. 

Place on the Greene Homeowners Association, Inc. 
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19·85 LetterRe: 

Proposed Amendment 
to the Master Deed 
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Since 1906 
The Keenan Company I Realtors 

Keenan Building I 1310 Lady Street 
r.o. Box 11610 I Columbia. S.c. 29211 

(803) 254-2300 

Dear place On The '~reene Owner: 

November 25, 1985 

In accordance 'wrthJthe By-Laws of Place On The Greene Horizontal 
Property Regime, notice is hereby given for the holding of a Spec ial 
Homeowners Meeting for the purpose of voting on a proposed Master Deed 
Amendment. This meeting will be held by absentee ballot. (Ballot 
enclosed). For recording purposes the meeting will be 0eld on Friday, 
December 27, 1985. 

The proposed Master Deed amendment involves Article X, Section 3, 
which now reads: 

Condominium Commercial Unit. Each condominium commercial unit is 
hereby restricted to general office space and limited servic~ establish­
ments by the owner 'of thereof and his agents, servants , invitees,· licensees 
and patrons. The use shall comply with all ordinances and zoning regula­
tions promulgated by the City of Columbia and the Rules and Regulations 
of the Board of Directors. The Rules' and Regulations, among other 
things, however, shall provide that no restaurant or. establishment engaged 
in the preparation or delivery of food, no pool hall, game room, bar, 
lounge, or retail shop that relies on a volume of walk-in patrons shall 
be permitted. Nei ther the owner nor his agents; servants, invitees, 
licensees, and patrons shall use the unit either on a temporary or 
permanent basis as a sleeping accomodation. Except as reserved to Grantor, 
no condominium commercial unit shall be divided or subdivided into smaller 
uni,ts nor any portion sold or otherwise transferred. This paragraph 
shall not prohibit a condominium commercial unit owner from leasing his 
unit; however, said leasing shall be in accordance with Article X, Section 
2. Each condominium commercial unit may be entitled to have an entrance 
way directly onto Greene Street if the plans are approved by the Board 
of Directors. The construction of the entrance way shall also be subject 
to the zoning laws and other laws of the City of Columbia. The cost of 
the construction of the entranceway shall be borne excl~sively by the 
owner of the condominium commercial unit desiring the entranceway. 

The amended version would then read: 

Condominium Commercial Unit. Each condominium commercial unit is 
hereby restricted to general office space and limited service establish­
ments' by the owner of thereof and his agents, servants, invitees, licensees 
and patrons. The use shall comply with all ordinances and zoning regula­
tions promulgated by the City 6f Columbia and the Rules and Regulations 
of the Board of Directors. The ~~ of a commercial space shall be at 
the discretion of the Board of Di~~~ors regarding type of business. 



Any proposed businesses must first be approved by the Board of Directors 
as to type of operation. Neither the owner nor his agents, servants, 
invitees, licensees and patrons shall use the unit either on a temporary 
or permanent basis as a sleeping accomodation. Except as reserved to 
Grantor, no condominium commercial unit shall be divided or subdivided 
into smaller units nor any portion sold or otherwise transferred. This 
paragraph shall not prohibita condominium commercial unit owner from 
leasing his unit; however, said leasing shall be in accordance with 
Article X, Section 2. Each condominium commercial unit may be entitled 
to have an entrance way directly onto Greene Street if the plans are 
approved by the Board of Directors. The construction of the entrance 
way shall also be subject to the zoning laws and other laws of the City 
of Columbia. The cost of the construction of the entranceway shall be 
borne exclusively by the owner of the condo~inium commercial unit desiring 
the entranceway. 

This amendment has been proposed to allow the Board of Directors to 
use their discretion in approving businesses for the commercial space. 
It is intended to protect you as a homeowner from any business operations 
that would not be in your best interest. 

You will find enclosed with this letter a ballot for voting purposes. 
Please complete the information and return it as soon as possible. The 
ballot is addressed and stamped for your convenience. 

The Board of Directors thanks you in advance for your cooperation. 
If you should have any questions, please contac~ me at (803) 254-2300. 

/ah 

Sincerely, . 

~(~ 
Farris E. Richardson 
Property Manager 
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Defendant's Exhibit 1: 
March 21, 1991 

Meeting Minutes . 
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pla~e on the Greene Annual Homeowners' Meeting - March 21, 1991 

Board Members Present: Laura Nichols, Beau Powell, Joe Rosen, and vicki 
Wingate. Absent: Carolyn Stewart. 

Call to Order and Roll Call: The meeting was called to order by Laura 
Nichols~ President. Deane Chavous, Property Manager, announced proxies a~ 
members present accounted for 60% of total ownership interest. 

Proof and Notice of Meeting: The secretary provided these. 

Reading of Last Year's Minutes: This was waived upon a motion/seconding to 
accept them as written. 

Reports of Officers: 
Vicki Wingate, Treasurer, gave a brief report of the financial status 

at December 31, 1990. Income was above budget and expenses were less than 
budgeted, with $5775 placed into the reserve. The antiual audit by an 
independent CPA firm is forthcoming. Vicki Wingate and Laura Nichols, 
President, discussed the status of delinquencies. Through February 1991, 
these amounted to $5160, of which $3300 has been deliquent for over a year. 
These are three units owned by a partnership; liens' are attached. 

Laura Nichols also discussed capital expenditures the board has 
considered in the past year and their status. All windows have been 
caulked and no recent water damages have been identified. The roof needs 
to be painted, buttha board has decided to hbld 6ff-du~-to-it beih~-pure~ 
cosmetic. On another matter" bids are forthcoming on re-directing the HVAC 
drainage piping in the garage, whose run-off ,is unsightly and a health 
hazard. In the past year" the wallpaper 'in the lobby was replaced, and the 
elevator interior is soon to be upgraded with new formica. In the garage, 
the elevator entrance has been improved with a concrete ramp, paint~ and 
the removal of HVAC compressor ,,7hich partially blocked the entrance. 

Laura Nichols and Deane Chavous discussed the amount of vandalism has 
decreased. A security guard is shared with piaza Centre on big USC week-

, ends,' and the three video cameras have been a determent. A reward has been 
offered in the quarterly newsletter for information regarding such acts. 

Old Business: 
Joe Rosen reported on the successful outcome of the tax appeal he 
coordinated for 38 of the 63 residential owners. For example, a large 2-
bedroom, 2-bath unit's tax bill was lowered 12%. 

New Business: 
Beau Powell addressed the vacancy problems of the cormnercial units due to 
the restrictions as stated in the Master Deed. Restaurants, which are 
prohibited, have worked well in other similar buildings. He offered the 
motion to amendthe-by-laws to allow the board at its discretion to allow 
other uses. Due to there being less than 75% present,the motion will go ~ 
the homeowners in a special election. The addi'tional caveat was made there 
would, not be beer or wine sold without food consumption. 

elected by majority: Laura Nichols, 

There being no£urther 



Defendant's Exhibit 2: 
. March 22, 1993 
Meeting Minutes 
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PLACE ON THE GREENE HOMEOWNERS ASSOCIATION 
ANNUAL MEETING MINUTES - MARCH 22, 1993 

1. ROLL CALL - VERIFICATION OF QUORUM - President Laura Nichols 
called the meeting to order at 6:05 p.m. All members in 
attendance had signed in. Those. present were Laura Nichols, 
Iris DeMates, Grady Jordan,John Price, Michael Stahlberger 
and Deane Chavous. A quorum of 59.89% was represented 
including proxies. 

2. PROOF OF NOTICE OF MEETING - Deane Chavous verified that all 
memb~rs had been sent notices of the Annual meetina in 
accordance to the Master Deed. 

3. READING OF MINUTES OF PRECEEDING ANNUAL MEETING - A motion 
was made. seconded and passed to waive the reading of the 
minutes. 

., - .~. 

4. REPORTS OF THE OFFICERS - Laura Nichols reiterated the 
Board's decision to increase the regime fees effective 
January 1, 1993 due to ~ncreased operating co~ts in water, 
sewer and electricity. jhe increase allows for a budgeted. 
amount of $2000 to be added to the reserve fund iM 1993. The 
reserve fund totalled S5685.00 at the end of December, 1992. 

J, REPORTS OF COMMITTEES None. 

::l. OLD BUSINESS None. 

7 NEW BUSINESS - The Duck-In Restaurant has notified .the Board 
of its intent to build a deck in front of commercial units 
currently·occupied by G&A Jewelers and The Columbia Tan Spa. 
This property is owned by the City of Columbia and the deck 
will have to be approved by the zoning department. The 
opinion of those present at the meeting was that the deck, 
done properly, could be an asset to the building. Deane 
Chavous is currently getting bids to replace the awning and 
to upgrade the security cameras, These will be pres~nted for 
discussion at the next Board meeting. Prices are also 
requested to fill pot holes in the open parking let. 
ELECTION OF OFFICERS·- A motion was made, seconded and passed 
to elect the followinq slate by acclamation: Laura Nichols. 
Beau Powell, John Pri~~, 'Joh~ ~hompson, Michael Stahlberger. 
Iris DeMates and Beverly Wotherspoon have agreed to attend 
Board meetings when pos~ible. 

ADJOURNMENT - There being no further business, the meeting 
was adjourned at 7:10 p.m. 

pectfully Submitted By, 

aCt-vc·~ 
=ane Chavous. CPM 
::ting Secretary 
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Place' on the Greene 
Homeowners Association 

C/O Deane Chavous, Realtors 
1600 Park Circle, Suite 106 

Columbia, S.C. 29201 
(803) 2..56-3111 

Annual. Meeting 
March 24 r 1995 

The Place on the Greene Homeowners associatlon held their 'annual 
meeting on Friday, March 24, 1995 at 7 p.m. at Bo-D's Restaurant, 

'located in the building. 

Roll Call - Verification of Ouorum: President Laura Nichols 
called the .meeting to order at 7:10 p.m. Seven homeowners were 
present. A quorum of 51%' was represented by proxy. 

Proof of Notice of Meeting: 'Deane Chavous verified that all 
members were sent notices of the annual meeting in accordance to 
the Master Deed. 

Reading of Minutes of Proceeding Annual Meeting: A motion was 
made, seconded and passed to waive the reading of the minutes. 
All homeowners were mailed a copy of the 1994 Annual Homeowners 
meeting minutes,. 

Reports of officers and committees,! Presid,ent Laura Nichols gave 
the following up-date: 

1994 Annual Meeting Follow up 

1. Doors have been relocated to allow access to restrooms and 
not the building by patrons of commercial units. Commercial 

'owners and tenants have been notified that they will be 
responsible for maintaining the restrooms. 

2. Security- We now have a Richland County 'police officer on 
duty Fridays and Saturdays from 10 pm until 3 am. To reduce 
costs, this officer also patrols Plaza Centre. We get 
better service than we have had with security companies. 

3. Notices were sent out offerin~ replacement of plastic 
icemaker lines for $18.00 and service of HVAC systems for 
$20.00. Approximately 40 owners took advantage of these 
reduced rates. 

4. The wallpaper and border has been replaced in the lobby. 
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5. The smoke detectors originally installed were electric~ 
Some owners have replaced defective detectors with'battery 
operated ones. It is up to the individual owner or 
management company to maintain the detectors. 

Reports 
Financial: Income budgeted for 1994 was $66,598, collected 
$68,932 for an overage of $2,334. This is due to prepayment of 
fees. Expenses budgeted for 1994 was $63,263. Actual expenses 
totalled $63,808 for an overage of, $545. Water- sewer rates 
increased 12% and electricity rates increased 7%. We were able 
to offset this by reducing trash removal cost by $1,268. We are 
now lease purchasing the trash compactor. In three years we will 
own the equipment and can further reduce the expense in t~is 
category. 

Reserves: We made a contribution of $2,333 to reserves in 1994. 
At the .end of 1994 we had $2,279 in a money market account, and 
$4994 in a certificate of deposit. 

New Business 
Items accomplished in 1'994: 
1) Hallways and stairwells' painted 
2) Sundeck sealed 
3) Roof treated with sealant 
4) Lobby wallpaper replaced 
5) New vandal proof control panel installed in elevator 
6) Barrier installed in garage to prevent trucks from damaging 

power panel 
7) By order of the fire marshall, pull stations were removed 

from each floor by elevator to reduce false alarms. 

'Items accomplished to date in 1995: , 
1) Security doors relocated 
2) All hallway carpet stearn cleaned 
3) Garage area power washed 

Election o~ D~rectors: A motion was made, seconded and passed to 
elect the following state by acclamation: Laura Nichols, John 
Price, Vic Moore, Richard Middleton, and Richard Peterson. 
Beverly Wotherspoon and Iris DeMates will serve as ,directors at 
large. 

There'being no further business, the meeting was adjourned. 

Respectfully submitted by, 

Deane Chavous, CPM 
Acting Secretary 
Place on the Greene 
Homeowners Association 
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Rules and Reo-ulations 
/:> 

All Residents, Owners and Guests 
must adhere to these rules and regulations. 

ON. THE 

GREENE Violations of these Rules and Regulations are subject to fines. 

Condominium living necessitates rules and regulations to insure the comfort and safety of all residents 
and to protect the investment of all owners. 

In order to create a congenial and dignified residential atmosphere, your Board of Directors has adopted 
rules and.regulations. for the guidance of all owner, residents and guests. These rules and regulations may 
not please everyone entirely nor were they designed to satisfy individual personal desires. Hopefully, 
they will meet with the approval of a majority of owners. 

1. Renting of Units 

Owners are responsible for their resident's compliance with the rules and regulations of the 
Association. Any violation o/the rules and regulations and any fines issued will be the responsibility 
o/the unit owner. Unit owner (o~ their rental agent) is responsible for incorporating these rules and 
regulations into their leases and forwarding a tenant and owner aclmowledgement to the Association 
Management Company. 

2. Parking And Use Of Vehicles 

Parking is by assigned parking only. Any vehicle parking in another space without pennission is 
susceptible to towing. This space is your responsibility. If an unauthorized vehicle is parked in your 
space you will need to call City Garage @ 765-9780 and have the vehicle towed. When the tow truck 
arrives you will need some type of identification to show the driver. 

Automobiles in a state of disrepair or not having current tags shall not be left on Place on the Greene 
property. Any automobiles not being used on a regular basis shall not be stored in the parking area. 
All commercial vehicles, campers, boats and trailers are prohibited from parking on any portion of the 
condominium property. 

Because of the critical need of access for fire equipment and trash removal trucks, vehicles parked 
anywhere other than the marked spaces will be towed . 

. Motor vehicles may not be washed, waxed or repaired on the premise. 

Motorcycles, mopeds and bicycles shall be parked in assigned area only and shall not be brought into 
hallways, elevator or into individual apartments or parked on sidewalks: Motorcycles and mopeds are 
not pennitted in the storage rooms in the garage. 

Any motor vehicle in violation of parking rules will be towed at car owner's expense. 

3. Solicitation 

Businesses shall not advertise their products, services or functions in the common areas of Place on the 
. Greene. This includes using hang tags or posting anything on unit doors. Residents or unit owners 
may advertise their units and other personal property for sale by using only the bulletin board provided 
in the lobby. 
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4. Annoyances 

Being thoughtful of one's neighbor is essential in a multi-family community. Therefore, excessive 
disturbing noises in dwellings of the common elements that interfere with the rights, comforts or other 
conveniences of neighbors carulot be allowed. . 

Noise from televisions, stereo equipment, people, etc., should be kept to' a minimum at all times and 
especially during the hours of 10:00 p.m. through 8:00 a.m. After 10 p.m. customers of the 
commercial units must be served within the business location and not loitering outside commercial 
units. Any tables or chairs for commercial units are to be brought in by 10 p.m. to decrease this 
loitering problem. . 

The Columbia Police Department will be notified when excessive noise occurs. Owners will be held 
responsible and notified of complaints against their residents. Disturbances caused by any residents 
will result in police and/or Board action. 

The use of weapons or noisemakers is prohibited. 

5. Pets 

No pets (cats; dogs, birds, reptiles or other aninlals,) shall be brought, kept, maintained or harbored in 
the building by resident, owner or guest. Any resident currently housing a pet(s) will have until 
February 29, 2004 to remove said pets and come into compliance. Anyone not in compliance by or 
after this date will be subject.to an immediate fine 0[$25 per day until the pet(s) is removed from 
premises. 

6. . Signs 

No sign, advertising or notices of any kind or type, including but not limited to "For Rent" and "For 
Sale" shall be permitted or displayed on the exterior of any residential unit nor shall be displayed in ay 
maIDler as to be visible from the exterior of any unit. 

7. Conduct Of Children 

Parents are responsible for the general conduct of their children at all tinles. Dam~ge to the common 
elements, limited common elements or personal property of other residents is the responsibility of tp.e 
par:ent. Children will not b~ permitted to play in thehaUways or parking lot at any time. " 

8. Exterior Items 

No radio or television antenna or wiring for any such purpose may be installed on the exterior of the 
building. No mops, clothing, rugs, banners, or any other item shall be hung inside or outside windows 
or balconies in public view. No clotheslines are allowed. All window treatments from outside view 
should be white or off white in color. 

9. Trash 

Disposal of trash shall be by the use of the garbage chutes on each floor, or by the dumpster provided 
in the garage. Boxes, mops, brooms or other large items are not to be put into the chutes. These items 
must be carried down to the dumpster located in the garage." All house hold trash MUST be secured in 
bags. Commercial Units are not to use chute and dispose of all trash by way of dumpster. " 

" . 
10. Illegal Activities or Fighting 

The conduction of any illegal activity or fighting on the property is prohibited. 

11. Liability 

The Association assumes no liability for any loss or damage to articles stored in any common or other 
storage area". 
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12. Littering or Release of Bodily Fluids in common areas 

There is to be no littering or releasing of body fluids in any conunon areas which include halls, 
stairwells, elevator, etc. This includes but is not limited to.: trash, drinks, spitting, urinating and 
vomiting. Violation of this rule will be considered vandalism and have an automatic fine of$1,000. 

13. Outdoor Cooking 

Outdoor cooking with gas grills, charcoal grills or any other type of cooking device is strictly 
prohibited. 

14. Building Access 

The interior front door in the lobby area must remain locked at all times, as must the stairway doors 
opening into the garage. Propping any of these doors open is a direct violation of this rule and will 
result in fmes. This includes commercial units propping door open for deliveries. Residents must not 
allow access of doors to visitors or patrons of conunercial units. Elevator access from the garage is for 
residents only. Any resident, OVi'ller or guest allowing Uninvited individuals or homeless people entry 
into'the building is a direct violation of this rule and will result in fines. 

15. Trespassing 

Any unauthorized person found on the premises of Place on the Greene will be reported to the police 
and repeat violators will be prosecuted to the fullest extent of the law. 

16. Building Damage 

Any damage to common, limited common areas or other units is the responsibility of the offending 
party and will be considered vandalism with a minimum $1,000 fme plus the cost of repairs. Residents 
or OVi'llers are responsible for any damage caused to common areas by their guests. 

17. Fire Procedures 

If you discover a fire in your unit, please do the following: 
A. Immediately call the Fire Department (911) and tell the dispatcher the floor and unit number, as 

well as the buildings name and address - Place on the Greene, 2002 Greene Street. 
B. Without further delay, leave your apartment and be sure to close your door behind you. 
e. Alert the other residents on your floor by striking the nearest fire alarm along your exit route. 
D. Use the nearest stairway to leave your floor. DO NOT USE THE ELEVATOR. 

The Penalty For Falsely Pulling A Fire Alarm OR Tampering With Any Fire 
Equipment Is A Fine Of $1,000. This Is A Misdemeanor Offense Punishable by Law. 

18. Alterations 

Interior architectural alterations to units are not permitted without the written approval of the Board of 
Directors. Any approved alterations, additions, etc. must comply with local business codes. 

No alteration or addition to any of the common elements or limited common areas shall be made by 
any OVi'ller or resident. All such work is the responsibility of the Board of Directors acting on behalf of 

the Association. 

19. Occupancy, 

No one bedroom unit may be occupied by more than two persons, small (comer) two bedroom units 
may be occupied by no more than two persons. Large two bedroom units may be occupied by no more 
that three occupants. 

20. No Smoking 

There is to be NO smoking in any common areas. This includes but is not limited to lobby, elevator, 
hallways, stairwells, etc. 
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21. Rule Changes 

The Board of Directors reserves the right to change or revoke existing rules and regulations and make 
such additional rules and regulations from time to time, as in their opinion, shall be necessary. 

Residents and owners are encouraged to enforce these rules and regulations through notification of the 
Board, Managing Agent or Columbia Police Department, as necessary. 

Violation of these Rules and Regulations will result in the follo""ing fines: 

1 st offense - written warning 

2nd offense - $100 fme 

3rd offense - $200 fine and possible legal action by Board of Directors 

These fmes are in effect for all violations except where individual fmes are stated in each 
section. 

Managing Company for Place on the Greene: 

Landmark Resources, LLC 
1516 Richland Street 
Columbia, SC 29201 
Office: (803) 799-0859 

After hours emergencies: Page (803) 551-8802 this pager does not pick up numbers from some cell 
phones, if n? call back within 10 minutes, please try a land line. 

What are after hour emergencies? 

1. Unknown water leaking into hallways, common areas or your unit and you are 
unable to contact .the person above or next to you. 

2. Someone trapped in elevator call 911 then call emergency number. 

If you are needing to report any rule violations or need for security cameras to be 
checked, please call office and leave message, or on weekends page emergency number 
after 8:00 am. . 

Revised 1/04 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM RICHLAND COUNTY 
Court of Common Pleas 

Alison R. Lee, Circuit Court Judge 

Case Nos. 2007-CP-40-S107 through -SIlO 

Place on the Greene Homeowners 
Association, Inc., ............................. Respondent, 

v. 

W.G.R.Q., LLC, Easy Coin Laundry, Inc., 
Eva Nell Berry, and Jeffrey o. Kenney, . . . . . . . . . . .. Appellants. 

CERTIFICATE OF COUNSEL 

The undersigned hereby certifies that this Record on Appeal contains all material 

proposed to be included by any ofthe parties and not any other material. 
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