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STATE OF SOUTH CAROLINA : ) IN THE COURT OF COMMON PLEAS - i‘iﬂgi(
COUNTY OF RICHLAND ) - FOR THE FIETH JUDICIAL CIRCUIT @f@?ﬁ
) N , &3
Place on the Greene Homeowners ) Civil Action No.: " 2007-CP-40-8107
Association, Inc., ) 2007-CP-40-8108
' : ) 2007-CP-40-8109 _, -
‘Plaintiff, ) . 2007-CP40-810 = &
. ) o __‘_‘ ré_ a':%"'\; "::i':';
v ) ~ ORDER" o T e
. - R« Lo » E! (O
W.G.R.Q., LLC, Easy Coin Laundry, Inc., ) I S b=
Eva Nell Berry, and Jeffrey O. Keeney, ) e, & =
Defendants. ) ' e

This matter came before the Court by way of a non-jury trial on April 9, 2009. Plaii)t@ff
Place on the Greene Homeowners Association, Inc. (“HOA”) was represented by William M.
Spillane, Esquire. Defendant Easy Coin Laundry, Inc. (“Easy Coin”) was represented by Jamie
M. Best, III, Esquue and Defendants W.G.R.Q., LLC Eva Nell Berry, and Jeffrey (“Jeff?) O..
Keeney were represented by Brian Boger, Esqu1re Testlmony was heard from the following
witnesses: Karen Greiner, HOA President and owner of a re51dent1al unit at Place.on the Greene;
Larry Phipps, former HOA board member and owner of a residential unit at Place on the Greene;
Laura Nichols, former HOA board member end owner of Landmark Resources LLC; the
managmg company of Place on the Greene; Lloyd Reese owner of Blue Cactus Café; Blair
- Monroe, owner of Unit A; Jeff Keeney, owner of Unit B; Marsha Berry, propnetor of Tavern on"
the Greene Restaurant; and Dawd Rodarte, managing partner of W.G.R.Q., LLC.
B VBAACKGROUND -

This action was commenced by the filing of a-Summons and Complaint against each

| Defendant on December 4, 2007.- In its Complaint, HOA -seeks a permanent injunction
preventing Defendants from operatiﬁg their. businesses in violation of restrictive covénants
contained in the Master Deed plus enforcement costs and attorney’s fees. On January 17, 2008, WQ
Defendants W.G.R.Q., LLC, Eva Nell Berry, and Jeffrey O. Keeney filed their Answers and
Counterclaims asserting affirmative defenses including waiver, equitable estoppel, and laches
and asserting a counterclaim against Plaintiff for the recovery of attorney’s fees. Defendant Easy
Coin filed its Answer and Couhterelaim on January 9, 2008 generally denying the allegations of
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the Complaint, asserting defenses of Waiver, equitable estoppel, and statute of lirnitations aﬁd
counterclaiming against Plaintiff for the recovery of attormey’s fees. Plaintiff HOA filed its
Reply to D.ef‘endam:s; Counterclaims on January 26, 2009 generally denying the equitable
defenses and specifically denying the allegations of the counterclaims. Upon consent of the
parties, these four cases were consolidated for purpose of trial. |
, | FINDINGS OF FACT
After oons1der1ng all of the testrmony presented by the wﬂnesses together Wrth the

exhrbrts submitted the Cour’c ma.kes the followmg ﬁndmgs of fact:

1. Place on the Greené is a South Carolina Horizontal Property Reglme (“Regrme”)
estabhshed under S.C. Code Ann. §§ 27-31-10 through 27-31-300, et seq. (“South Carolina
Horizontal Property Act”). - o | '

.2. . Plaintiff Place on the Greene Homeowners Association, Inc.- (“HOA”) is a non-profit
corporat1on organized and existing under the Jaws of the ‘State of South Carolina. HOA is duly

authorized to manage the affairs and enforce the restrictive covenants and By-Laws of the

Regime.

3. The Regrme was established by the filing and recording of the Master Deed on-
September 14, 1984 in the Oﬁ‘ice_ of the Register of Deeds for Richland Countym‘Deed Book D- '

711 at Page 1. A first amendment to the Master Deed was executed and recorded on September
20, 1984°in Deed Book D-711 at Page 673. The first amendment recorded the “as built” survey

of the project. No other améndments to the Master Deed have been filed.

4. Defendants are record owners of seven of the eight commiercial condominium units on -

the ground floor of the Regime property. ‘Units A, B, C, D, F, G, and H are the subject of this

suit.

5. The Master Deed subjects the Regime’s residential and commercial condominium units -

to covenants, restrictions, uses, limitations, easements, and obligations.

6. ' Article X, Section 3 of the Master Deed restricts the use of the comrnerc1al condormmum

units in the Regrme to “general office space and limited service estabhshments Article X,

+ Section 3 further provides:

The use shall comply with all ordinances and zoning regulations
promulgated by the City of Columbia and the Rules and
Regulations of the Board of Directors. The Rules and Regulations,
among other things, however, shall provide that no restaurant or
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food establishment engaged in the preparation or delivery of food,

no pool hall, game room, bar, lounge, or retail shop that rehes ona

volume of walk -in patrons shall be permitted.
7. Each of the commercial condomlmum units is currently being operated as a restaurant,
bar or other retail business. Unit A, owned by Easy Coin Laundry, Inc., is .currently leased to the:
Pita Pit Restaurant. Unit B, owned by Jeff Keeney, is being operated as Tavern on the Greene

Bar. Umts C and D, owned by Eva Nell Berry, are being operated as Tavern on the Greene .

-~ Restaurant. Unit F owned by W.G.R.Q., LLC, is being operated as Five Points Tobacco store L

Units G and H, owned by W.G.R.Q., LLC, are being operated as Blue Cactus Café.

8. On June 25, 2007, Plaintiff sent each Defendant'a cease and desist letter informing
Defendants. that they were opefating their busineéses in violation of use restrictions stéted inthe
Master Deed and demanding that the use restr1ctlon v1olat10ns cease. This letter informed |

"Defendants that 1f they did not comply w1th the HOA’s demand the HOA Would pursue legal

action to enforce the restrictions. »
9. Defendants have continued to operate their businesses in violation of the Master Deed. -

10.  The prohibited businesses and- their predecessors have operated these commercial 'A
condominium units in violation of the restrictions for an extended period of time. '

Unit A was deeded by the Developer to Craig B. Stoneburner on
November 8, 1985. Unit A was vacant from 1985 until 1988.
Easy Coin Laundry, Inc. operated in Unit A from 1988 to 1999 and
purchased the unit from Mr. Stoneburner in 1990. Easy Coin
closed in 1999 and the Pita Pit Restaurant opened in 2000.

Unit B was deeded by the Developer to.Craig B. Stoneburner on
November 8,--1985. Mr. Stoneburner sold Unit B to EHM
Investments, LLC on February 24, 2004. EHM Investrnents, LLC
sold Unit B to Jeff Keeney in November 30, 2005. Tavern on the
Greene Bar operated in Unit B at the time of the hearing.

Units C and D were ‘deeded from the Developer to Clarence D.
Bain, III on-October 29, 1984. Initially, a hair salon operated in
the units, but it closed after a short period and the units remained
vacant until 1991. There were two lender foreclosures. Eva Nell
Berry was deeded a one-third (1/3) interest in Units C and D on
December 12, 2002 and acquired full title to the property in 2006.
Tavern on the Greene Restaurant operated in Units C and D at the

time of the heanng



Unit F was deeded from the Developer to Roy A. Powell, Jr. on
November 8, 1985. Powell sold the unit to Defendant W.G.R.Q.,
LLC in May 2002. Prior to 2002, the Sub Pub Restaurant operated
in Unit F. Five Points Tobacco operated in Unit F at the time of

the hearing.

Units G and H were deeded from the Developer to Roy A. Powell

.on November 8, 1985. In May 2002, W.G.R.Q., LLC purchased
Units G and H from Mr. Powell. The Blie Cactus Cafe has
operated in Units G and H before 2002.

11. All cornmercral units were conveyed by the Developer subject to among other tl:ungs the :

provisions of the Master Deed and all exhibits attached
12, At least one restaurant operated in violation of the restrictions as early as 1995.

Accordlng to the minutes from the HOA Annual Meeting held on March 24, 1995 the meeting
was held at Bo-D’s Restaurant a restaurant “located in the building.” '
13. Laura Nichols served on the HOA Board from 1985 to 1995. She testified the board
members knew the commercial condominium units»were being operated in violation of the
restrictive covenants. ‘Ms. Nichols testified that the Board did not approve the violations but the
Board did not believe it could stop the violations. | '
14. The operation of Defendants’ businesses in violation of the restrictive covenants has
caused problems that the HOA had to address. Mr. Larry PhlppS former HOA board member
and owner of a residential unit, testiﬁed these problems include security issues, health concerns,
safety concems, unfair appropriation of the water bill, noise, loitering, and litter. Employees of
the restaurants leave the back door unlocked or slightly ajar and this allows vagrants access to
the building'.. The trash generated by the restaurants is excessive and adds to the pest problem m
the building. The increased foot traffic and loitering outside the ground floor generate safety
concerns and contribute to the noise problem He testified that the HOA bears the cost of the
building’s water bill and the amount of the bill has increased due to the operatlon of the
restaurants. ' A ‘ -

15. Ms. Karen Greiner, former HOA: President, testiﬁed' the HOA received complaints from

residents and all of the resident complaints trace back to the operation of businesses in the

commercial condominium units. Mr. Blair Monroe, dwner of Unit A, received no complaints

from homeowners about the Pita Pit Restaurant prior to the 2007 cease and desist letter sent by -

the HOA.
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16.  Mr. David Rodarte, managing partner of W.G.R.Q., LLC, did not know prior to 2007 the
operation of businesses in the »commercial units was a concern for the HOA. Ms. Marsha Berry,
owner of Tavern on the Greene Restaurant, did not know her business operated in violation of
the restrictions until June 2007 when she received the cease and desist letter. Mr. J eff Keeney,
owner of Tavern on the G;eene Bar, received no notice that his business was operating in

violation of the»resu'ictions from the HOA until 2007.

17.  On several occasmns members of the Board d1scussed amending the Master Deed to lift .

the restaurant and bar restnctlon These amendments were never approved or filed.

18. Article XVIII of the Master Deed provides that the deed “may be amended by the vote of

at least seventy-five (75%) percent of the total percentage interest of all co-owners, cast in

person or by proxy at a meeting duly held in accordance with the provisions of the By-Laws . . . -

19.  In 1985, an amendment to the Master Deed was proposed. The ﬁroposed-amendment.
would have removed the ban on restaurants, .bars, food delivery establishments,l game rooms,
pool hall, and lou_nges from A;ti’cle X, Section 3 of the Master Deed and would have allowed the
Board of Directors to appro{fe the operation of a particular business in tﬁe commercial

condominium umts at its discretion.
20.  On November 25, 1985, the HOA’S Property Manager wrote the residential umt owners

informing them of a HOA members’ special meeting to be held by absentee'ballot for the
purpose of vo.ting on the proposed Master Deed Amendment. Despite theattempt to revise the -

Master Deed in 1985, the Master Deed was not amended.
21.  An annual HOA meeting was held on March 21, 1991. The minutes of this meeting state

that Beau Powell HOA Board Member offered a motion to amend the By—laws to allow the -
~ Board at its dlscretlon to allow uses prohibited by the Master Deed.” The minutes reflect that a

special election would be held because less than 75% of the OWners. were present as required to

amend the Master Deed. ‘ .
- 22. Several HOA meetings have been held since 1991. The minutes from the HOA Annual
Meetings in March 1993 and March 1995 do not mention any proposed amendments to lift the

restaurant restriction. T e notice of the 2003 HOA Annual Meeting sent to owners does not

mention amendments to the Master De,ed among those listed as topics of discussion. The

minutes from the 2003 HOA Annual Meeting were not'p:ovided- to the Court.
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23. In 2007, Ms. Berry inquired about an amendment to lift the restaurant restriction but was
told that an amendmenfc would be unlikely because it was difficult fo encourage residents to
attend the homeowner’s meeting required to amend the Master Deed. - '

24.  Article XIX, Section 1 provides that “[fjailure to eomply with any of the terms of this

Master Deed or other restrictions and regulations contained in the Articles of Incorporation, By-

Laws of Association, or its rules and regulations .shall be grounds for relief which many include .

1nymct1ve relief.” Article XIX, Section 3 permits the HOA to recover reasonable attormey’s

feeé [1]11 any proceedmg ansmg because of an alleged default by the owner of any unit.”

25.  Article XIX, Section 6 states “the failure of the Grantor . . . to enforce any right,

privilege, covénant or condition which may be granted to them . . . by this Master Deed . . . shall -

_not constitute waiver of the right . . . to enforce such right, provision, covenant or condition in

the future.” )
CONCLUSIONS OF LAW

Based upon the above findings of fact, the court makes the follew_ing conclusions.of law:

1. “A restriction on the use of property must be created in express terms or by plain and
unmistakable implication, and all such restrictions are to be strictly construed, with all doubt
resolved in favor of the free use of property.” Taylor v. Lindsey, 332 S.C. 1, 498 S.E.2d 862

& 1698). Words of a restrictive covenant will be given the common, ordinary meaning attributed

-to them at the time of thelr execution. - Id. .
2. The Regime estabhshed the Master Deed and subjected all res1dent1al and commercial

units to the restrictive covenants.
3. ‘Article X, Section 3 of the Master Deed expressly restricts the use of the commercial

condominium units to “general office space and limited service establishments” and prohibits the

operation of restaurants/bars, establishments engaged in the preparatlon of food, and retail shops-

that rely on a volume of walk—m patrons.

4. The restrictions apply to the commercial units and the Defendants are operating or

leasing their property to businesses that operate in violation of Article X, Section 3.

5. Property owners are charged with constructive notice of any restriction properly recorded

in their chain of title. Harbison Community Ass’n. Inc. v. Mueller, 319 S.C. 99, 103, 459 S.E.2d

860, 863 (Ct. App. 1995). Each conveyance to the coinmereial unit property owners subjected
the property to the provisions of the Master Deed. The landowners operating the seven




commercial units were put on constructive hotice of the contents and restrictions of the Master
Deed. |

6. The Master Deed provides that the owners of each unit shall be govemed
comply with the provisions of the Master Deed, the Articles of Incorporation, and the By-Laws.
Article XIX, Section 1 states.that “[f]ailure to comply with any of the terms of [the] Master Deed
“or other restrictions and regulations” constitutes grounds for relief including an action for
monetary damages or mjunctlve rehef ' .
7. Generally, equltable rehef is avallable only when there' is no adequate remedy- at law.
Milliken & Co. v. Mon_n, 386 S.C. 1, 685 S.E.2d 828 (Ct. App. 2009). Restrictive covenants are
construed like contracts and may give rise to actions for breach of eqntract.’ ‘Queen’s Grant IT

Horizontal Prop. Re,qigme v Greenwood Deyv. Cerp., 368-S.C. 342, 361, 628 S.E.2d 902, 913 (Ct.

App. 2006). A party seeking a remedy for breach of a restrictive covenant may ask for money

damages at law or an injunction in equity. Marafhon Finance Co. v. HHC Liquidation Corp.,

325 S.C. 589, 608, 483 S.E.2d 757, 768 (Ct. App. 1997) (citing Gouveia v. Tazbir, 37 F.3d 295

(7th Cir. 1994)).
8. A permanent injunction may be granted to prevenf the violation of restrictive covenants.

Hllmm'cutt'v. Rickenbaker, 268 S.C. 511,234 S.E.2d 887 (1977). An action to enforce restrietive
covénants by injunctive relief is an action in equity. Seabrook Is. Pfo;; Owmners Ass’n v.
Marshland Trust, Inc., 358 S.C. 655, 661, 596 S.E.2d 380, 383 (Ct. App. 2004). The decision to
grant an injunction is ofdinarily left to the sound discretion of the trial court. County of Richland

v. Simpkins, 348 S.C. 664, 668, 560 S.E.2d 902, 904 (Ct. App. 2002).

9. In deterrﬁining whetherf to grant an injunction to enforce restrictive covenants, a court

Sea Pines P_lantation_Co. v. Wells, 294 S.C. 266, 363

must balance the equities of the parties.
S.E.2d 891 (1987) (holding a court rﬁust balance the equities once it finds a restrictive covenant
has Been.vi(')lated). Although a serious threat of iﬁeparable injury wsually must be shown to
obtain an injunction, irreparable injury is not an independenf reqﬁjrement for obtaining a
permanent injunction. 27 S.C. Jur. Injunctions § 12.

10.  Courts should also consider equitable doctrines when determining whether to enforce a
restrictive -covenant and enjoin a landowner from using land in a manner that violates the

covenant, Buffington v. T.O.E. Enterprises, 383 S.C. 388, 680 S.E.2d 289 (2009).
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11.  Property owners possess a right to be free from activity that interferes with the use and

enjoyment of their property. AJG Holdings, LLC v. Dunn, 382 S.C. 43,52, 675 S.E.2d 505, 509

(Ct. App. 2009) (holding subdivision property owners established irreparable harm required for -

Apreliminary injunction where property owners showed business’ violation ‘of restrictive
covenants interfered with their right to the use and enjoyment of their property). Plaintiff

provided evidence that Defendants’ activities interfere with the owners’ right to use and enjoy

their property. At trial, Larry Phipps testified that the operation of Defendants’ restaurants and

businesses in violation of the restfictions raised security, health, and safety concerns that the . ~

HOA had to address. Laura Nichols received numerous complaints from residents 'régardihg the
Defendants® businesses. Despife multiple discussions to amend the Master Deed.to lift the
restriction on restaﬁ;ants, food establishments, bars and lounges, the Board never amended the
- Master Deed. The Master Deed subj ecting_the unitsfto fhe restrictions was in each- Defendant’s
chain of title. Defendants were put on, construdﬁVe notice of ﬁe ‘restrictions when they
purchased the property or leased the units. _ |

12.  The issuance of a permanent injunction would require the Deferidants to close the
businesses they currently operate in the commercial condominium units. - Defendanj[s failed to
prove that enforcing the restrictions would result in any hardship to thém, other than loss of
| revenue. While the loss of revénue may be a hardship, each owrner had notice of the restrictions
in the Master Deed and there 1s no evidénce that any of the owners determined whether the
business could legally operate. Blair Monroe, owner of Unit A, testified in 2009 that the lease ..t.o
Pita Pit Restaurant expired in November 2010 and he would suffer economic loss if a permanent
injunction was granted. Jeff Keeney testified that he derives his income from the operation of
Blue Cactus Café at Units G and H and would be financially affectedi by the issuance of a
permaneni injunction. Lloyd Reese, owner of Blue Cactus Café, testified he derives his income

‘from the. operation of his restaurant. David Rodarte, managing partner of W.G.R.Q., LLC

testified that it would be unjust to enforce the restrictions 20 years after the businesses began-

operating in violation of the Master Deed.

13.  Defendants have asserted equitable estoppel as éi defense to Plaintiff’s request for relief.

Defendants contend that Plaintiff should be estopped from enjoining Defendants’ use of the

property because Plaintiff represented it had no desire to enforce the restrictions and observed



the violations of the restrictions for 15 to 20 years and made no obj ection while allowing
‘Defendants to ‘finVest titne and,money- into their units and ventures.” ‘

14.  South Carolina law recognizes‘the doctrine of equitable estoppel. Equitable estoppel
applies if a person, by his actions, conduct; words, or silence which amounts to a representation,
or a concealment of material facts, causes another to alter his position to his prejudice or injury.-

Rushing v. McKinney, 370 S.C. 280, 633 S.B.2d 917 (Ct. App. 2006)." To establish the defense

of equitable estoppel, the defendant rmust prove the followmg by the preponderance of t.he

evidence: (1) the pla1nt1ff engaged in conduct amountmg to a false representatlon or concealment

of facts, or conduct calculated to convey the impression that the facts are different or inconsistent |

with those the party subsequently attempts to assert; (2) the plaintiff had the intention or
expectation that the conduct will be acted upon by.the defendant; (3) the plaintiff nos'sessed

knowledge, actual ,OI_COQSthIiVé, of the real facts; (4).the defendant lacked the knowledge and

the means of knowledge of the truth as to the facts in question; (5) the defendant relied upon the
conduct of the plaintiff: and (6) the defendant changed his position to his prejudice. Brading v.
County of Georgetown, 327 S.C. 107, 114, 490 S.E.2d 4, 7 (1997). ‘

15.  Defendants claim Plaintiff’s inaction or silence amounts to a representation that it would.

not enforce the restrictions and Defendants relied on this representation to their prejudice. -

Estoppel by silence arises when one party observes another dealing with his property in a manner

inconsistent with his rights and makes no objection while the other party changes his position

based on the party’s‘silence Queen’s Grant II Hoﬁzontal Prop. Regime v. Greenwood

Development Corp., supra, at 35 8,628 S.E.2d at 911.
16.  The Defendants have failed to prove that Plaintiff is barred from assertlng its claim on the'

basis of equitable estoppel. Defendants contend that Plaintiff repre_sented it had no desire t6 .

enforce the restrictions given its inaction for numerous years. Testimony was presented that the

HOA did not bring suit to enforce the restrictions until 2007. The HOA .concedes it delayed in

bringing suit to enforce the restrictions for various reasons including “budget restraints, other

litigation against the Developer related to stucco, a necessary special assessment for roof

replacement, confusion as to its rights, confusion because of Property Management company"

changeovers, naiveté on the part of volunteers, uncompensated inexperieneed members, pressure

from and misguidance by commercial unit owning member(s) of the Board, and a high'Board

member turnover rate.” Plaintiff admits it knew restaurants were being operated in violation of
9



the restrictions as early as 2000. Despite attempts to amend the restrictions, seventy-five percent

(75%) of the homeowners never agreed to amend the Master Deed to lift the prohibition on

restaurants , .
17.  Defendants have failed to prove they lacked knowledge of the facts and relied upon

HOA’s inaction in enforcing the restrictions to their prejudice.  Blair Monroe, Jeff Keeney,

Marsha Berry, and David Rodarte testified they first learned of the use restrictions in 2007.

David Rodarte testified that it would be umust to enforce the restrictions 20 years after

‘restaurants began operating in the commercial condomlmum umts The Master Deed appears in
each Defendants’ chain of title and subjects the units to the restrictions. Defendants had notice

of the restrictive covenants when they were deeded the property or when they entéred into a lease

on the property and operated their businesses at their own peril. They relied on the previous
ce the

_course of dealing but .ho‘ representations were made. that the HOA would not enforc
Hrestrictive cevenants. Defendants did not change their position in reliance on the inaction of the
Plaintiff. Defendants did not make any significant improvements to the property or enter into
any long term commitments, leases, or contracts to operate their businesses in the coﬁmercial
units. Defendants have failed to erove they lacked knowledge of the facts and that they relied on
and were prejudiced by Plaintiff’s inaction in enforcing its rights. - B

18.-  Defendants also assert laches as an affimmative defense to the injunctive relief sought by
HOA. Laches is the delay in asserting a legal right for an unreasoﬁabie length of tirnel in
cireumstances permitting assertion of the right and signifying abandonment or swrrender of the

right by one who later seeks to enforce it. Strickland v. Strickland, 375 S.C. 76, 650 S.E.2d 465

(2007): The party seeking to establish laches must-prove the following: (1)'a delay; (2) that was

unreasonable under the circumstances; and (3) prejudice. 'Rebinson v. Estate of Harris, 389 S.C.

360,698 S.E.2d 801 (2010). A party’s delay is not a mere lapse of time but negligence and an

opportunity to have acted sooner. Chambers of S.C.. Inc. v. County Council for Lee County, 315

S.C. 418, 434 S.E.2d 279 (1993). A party may be prejudiced from unreasonable delay after
incurring expenses, entering into obligations, or otherwise detrimentally changing his position.
Skipper v. Perrone, 382 S.C. 53, 674 S.E.2d 510 (Ct. App. 2009).

19.  Whether a plaintiff is barred by laches is to be determined in light of the circumstances in
each partieular case. Rabon v. Mali, 289 S.C. 37, 40, 344 S.E.2d 608, 610 (1986). A party is

10
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not necessarily barred from enforcing restrictive covenants where a previous deviation of the
restrictions has been allowed. Id. _ '

20.  Most Defendants have operated their businesses in violation of the restrictive covenants
for at least 10 years. Unit A was a coin operated laundry from 1988 ton 1999 before becoming the
Pita Pit Restaurant in 2000. Units C and D were operated as Tavern on the Greene Restaurant-

beginning in 1999, and Tavern on the Greene Bar (Unit B) opened in 2005. Prior to 2002, Unit F

was operated as the Sub Pub restaurant. Unit F is currently leased by Five Points-Tobabc,o Store.
Prior to 2002, Um'ts.G and H were operated &s Blue Cactus Café. 'I-'fé.%;ever m 2007, each o'wner
had actual knowledge of the HOA’s intent to enforce its nghts and had actual notice it was in

violation of the restnctlons , '
21. The HOA concedes it delayed in bringing suit to enforce the restrictions for several

reasons including budget restraints, the naiveté of the Board, and involvement in other litigafion. "

The HOA knew or had reason to know in 2000 that the property was being put to use in violation-

of the restrictive covenants. The HOA did not file suit to enforce the Iestnctlve covenants until

. 2007.

22. Although Defendants have provéd that the HOA delayed in asserting its rights,
Defendants failed to proVe this delay was unreasonable under the circumstances and any delay
was to their préjudjce. Blair Monroe, ‘J' eff Keeney, Marsha Berry, and David Rodarte testiﬁedl
’they{ did not receive notice or any complaints of the restriction Vicﬂations until they received the
demand letter in June 20'07. They had constructive notice of the restrictions in their deeds. At
trial, Blair Monroe, owner of Unit A testified that the lease to Pita Pit Restaurant expired in
November ‘20710 and he would suffer economic loss if a permanent injunction was granted. Jeff

Keeney testified that he derives his income from the operation of Blue Cactus Café at Units G

and H and would be financially affected by the issuance of a permanent. injunction. David

Rodarte ‘testified it would be unjust for the HOA to-enforce the restrictions years after the
restaurants began opcratin_g inAvi'olatib_n ofy the Master Deed. No testimony was presented that
the restaurant owners or landlords made any significant improvements to the property.
Defendants were put on constructive notice of the restrictions contained in the Master Deed.
Defendants présented no other evidence that they would be prejudiced by the issu_ance of the
permanent injunction other than that they would be financially affected. Defendants want to rely
on their ignorance of the contents of the Master Deed as evidence they were misled. One cannot

11
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avoid the contents of the document by failing to read it. Regions Bank v. Schmauch, 354 S.C.
648, 582 S.E.2d 432 (Ct. App. 1993) (a partylwho signs a contract or other written document
cannot avoid the effect of the document by claiming he did not read it). Thus, Defendants kne\a;
they operated in Vlolatlon of the restrictions and were not lulled into a false sense of security.
They were on notice to inquire about the restrictions. These circumstances are not sufficient to

find that Plaintiff’s delay in seeking relief was unreasonable under the circumstances and to the

prejuchce of Defendants The Plamtlff is not barred by laches from seeking mjunctlve rehef

23. Defendants contend Plamtlff waived its right to enforce’ the restrictions. Wmver is the -

“voluntary and intentional relinquishment or abandonment of a known right.” Strickland v.

Strickland, 375 S.C. 76, 650 S.E.2d 465 (2007).

24. Generally, the party claiming waiver must show that the party agamst whom waiver is .

asserted possessed; at' the time, actnal or constructive knowledge of his rights .or of all the -

material facts upon which his rights depended. Heritage Federal Sav. & Loan v. Eagle Lake and

Golf Condominiums, 318 S.C. 535, 458 S.E.2d 561 (Ct. App. 1995). Waiver may be express or

implied by a party’s conduct or actions inconsistent with the continued assertion of a right.
Parker v. Parker, 313 S.C. 482, 443 S.E.2d 388 (1994) Pr0V1dent Life and Acc. Ins. Co. v.
Driver, 317 S. C 471,451 S.E.2d 924 (Ct. App. 1994) ‘

25.  Defendants failed to prove that HOA expressly waived its right to enforce the restrictions.
Defendants rely on HOA’s inaction to establish that HOA impliedly waived its right to enforce
the restrictions. The “no waiver” clause in Ai’ticle XIX, Section 4 of the Master Deed pfovides

that the Association’s failure to enforce any right, covenant or cond1t10n shall not constltute a

waiver of the Association’s right to enforce such in the future. The “no waiver’ clause in the

Master Deed clearly and expressly reserves the right of the HOA or any unit owner to enforce a ‘

right, provision, covenant or condition. This clause is enforceable and Plaintiff is not barred
from seeking injuncﬁve relief on the basis of waiver.

26. Inits Answer, Defendant Eesy Coin Laundry asserts statute of limitations as-a defense to
‘the relief sought by Plaintiff. Statute of limitations does not apply to actions in equity. Dixon v.
| Dixon, 362 S.C. 388; 608 S.E.2d 849,(200‘5) (citing Anderson v. Purvis, 220 SC 259, 67 S.E.2d

‘ 80 (195_1) (holding that the Court’s power to do equity transcends the limitaticns of the statute of
: Alimitaﬁons)). Because HOA’s action to enforce the restrictions by injunctive relief is an action in

equity, the statute of limitations is inapplicable. -
12
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27.  Plaintiff and Defendants seek to recover attorney’s fees and costs incurred. In their
Answers and Counterclaims, each Defeﬁdant-asserts a counterclaim for attorney’s fees against
Plaintiff -

28., Generally, a party cannot recover attorney s fees unless authorized by contract or statute
Historic Charleston Holdings, LLC v. Mallon, 381 S.C. 417, 673 S.E.2d 448 (2009)

29.  Plantiff contends Defendants’ operation of their businesses in violation of the restrictiens
consmmtﬁs_a_dﬁfanh entitling them to attorney’s fees and costs under Article XIX, Section 3.
Amcle XIX prov1des that owners of each umt are governed by the prov151ons of the Maéter Deed
“and a default by the owner entitles HOA to the rehef outlined in Amcle XTIX. Artlcle XIX

Section 3 of the Master Deed provides that “[1]n any proceedmg ansmg because of an alleged

default by the owner of any unit, the Association, if successful', shall be entitled to recover the

~osts of the proceedings, and such reasonable attorney’s-fees-as may be determined by the Court, -

but in no event shall the owner of any unit be entitled to attorney’s fees.” Defendants urge the
Court to construe Article XIX, Section 3 as a “loser pays” provision and grant the Defendants’

attorhey’s fees and costs in the event the Defendant prevails. In addition Defendants Eva Berry,

W.G.R.Q., LLC, and Jeff Keeney contend Article XIX, Sectlon 3 1s a clause of adhesion that

should not be enforced

30.  The Master Deed does not specifically define what actions constitute default. “Default”

‘has been defined as the omission or failure to perform a legal or contractual duty. Black’s Law
Dictionary (9th ed. 2009). Here, Defendants owed a legal/contractual duty to refrain from
operating a business in violation of restrictive covenants. Defendants’ actions constitute default
for purposes of Article XIX. | |

31. An adhesion contract is a standard form contract offered on a “take-it-or-léave-it” basis

with terms that are not negotiable. Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 644

- S.E.2d 663 (2007) (citing Munoz v. Green Tree Fin. Corp., 343 S.C. 531, 541, 542 S.B.2d 360,

365 (2001)) Article XIX, Section 3 is part of the Master Deed estabhshmg Place on the Greene
as a Horizontal Property Reglme under South Carolina law. The clause is not the type of

provision recognized as unenforceable. Simpson v. MSA of Myrtle Beach, supra, at 669-70, 644

S.E.2d at 25-28 (holdmg that arbitration clause contained in an ahtomobi]e trade-in and sales

contract formed with automoblle dealership was part of an adhesmn contract).

13
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32. Plaintiff submitted an Affidavit of Attorney’s Fees showing incurred costs in the amount
- 0f $1,269.42. Rule 54(d) generally permits a prevailing party to recover cost including all filing
and revcording fees,'allishen'ffs’» fees incurred for service, and all service of process fees and
. costs. Plaintiff is entitled to recover costé in the amount of $1,269.42.

33.  Plaintiff submitted an Affidavit of Attorney’s Fees and invoices showing incurred fees in

the amount of $7,260. South Carolina case law delineates several factors relevant to determining

the reasonableness of an award of attorney’s fees Such factors include the following: (1) the

namre extent, and dlfﬁculty of the legal serv1ces rendered; (2) the time and Iabor necessanly

devoted to the case; (3) the professmnal standing -of counsel; (4) the contingency of 3
compensation; (5) the beneficial results accomplished; and (6) the fee customarily charged in the
locality for similar legal servicés Blumberg v. Nealco.. Inc., 310 S.C. 492, 494, 427 S.E.2d 659,
660 (1993) (cmng Colhns v. Collins, 239 S.C. 170, 122 S.E.2d.1 (1961)); Clardv v. Bodolosky,
| 383 S.C. 418 428 679 S.E.2d 527, 532 (Ct. App. 2009) (citing Jackson v. Speed 326 S.C. 289,
307, 486 S.E.2d 750, 759-(1997)). According to his Affidavit, Mr. Spillane spent approximately

48.4 h;ﬁurs preparing for trial, participating in trial, and drafting post-trial submissions in this-
matter. Mr. Spillane has practiced law for more than 23 years and charged the Plaintiff a rate. of

$150 per hour. In light of these factors, attorney’s fees and costs in the amount of $8,529.42 are

reasonable. ‘ ‘
34.  Plaintiffis entitled to recover $1,269.42 in costs and $7,26O in attorney’s fees collectively

against all Defendants.

g\
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ORDER )
Based upon the foregoing, it.is hereby ORDERED that Plaintiff's claim for injunctive
relief to enforce the restrictive covenants is GRANTED; and

IT IS FURTHER CRDERED that Plaintiff is entitled to recover costs in the amount of

$1,269.42 and attorney’s fees in the amount of $7,260. Defendants are jointly and severally

liable for the attorney’s fees and costs.

' ANDIT ISSO ORDERED.
~—.. '~ . ALISON RENEELEE -
Presiding Judge
& e
July 1,2011
Columbia, South Carolina
15 -
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROCLINA )
COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT
. ) _
Place on the Greene Homeowners ) Case No.: 2007-CP-40-
Association, Inc., )
Plaintiff )
Sy COMPLAINT
Vs, ) (Non-Jury)
)
W.G.R.Q.,LLC, ) 8oz
| ) =
Defendant. ) - =5 1%“
oz 7
Lo : =

The Plaintiff, complaining of the Defendant herein, would respectfully show thé'Court;?

PN

e
£
NS

1. The Plaintiff, Place on the Greene Homeowners Association, Inc. (here‘iﬁaf;g';-
..... LR
“Associatioh”), is a South Carolina non-profit corporation and is duly authorized
to manage the affaifs and enforce the restrictive covenants and By-Laws of Place
on the Greene Horizontal Property Regime (hereinafter “Regime™). The
Plaintiff’s place of business is Richland County, South Carolina. |
. Place on the Greene is a South Carolina Hoﬁzontal Property Regime established
under the South Carolina Horizontal Property Act (Sections 27-31-10 through
27—31-3 00 Code of Lawé of South Carolina, as amended).

{

. The Regime was established by the filing and recording of the Regime’s Master

Deed and By-Laws on September 14, 1984, in the. Office of the Register of
Deeds for Richland County in Book D-711, at Page 1. A first amendment to the
Master Deéd dated September 20, 1984, was recorded on Sebtember 20, 1984, in
© Deed Book D-711 at Page 673. R

. The Master Deed subjected the Regime’s residential and commercial units to

covenants, conditions, restrictions, uses, limitations, easements and

16




obligations—all in furtherance of a plan for the improvement of the Regime
pfoperty. These covenants and restrictions run with the land and bind any person
hav‘ing at any tifnq any intereét or estate in any Unit.

The Plaintiff Association is charged with the responsibility to enforce any right,
provisic;n, covenént, restriction or con.dition of ﬂle Master Deed and By-Laws.
The Defendant is the record owner of commercial condominium units in the

Regime. The units are more specifically described as:

Units F, G, and H in the PLACE ON THE GREENE
HORIZONTAL PROPERTY REGIME located in the City of
Columbia, County of Richland, State of South Carolina, a horizontal
property regime established pursuant to the South Carolina Horizontal
Property Act (Section 27-31-10, et seq. S.C. Code Ann. (1976), as
amended) by Master Deed dated September 12, 1984 and recorded in
the Office of the RMC for Richland County in Deed -Book D-711 at
Page 1, et seq. Which units are shown on the Building Plans prepared
for Place on the Greene by Comprehensive Architects and attached to
the Master Deed and incorporated herein by reference and made a part
hereof. A first amendment to said Master Deed was dated September
20, 1984 and recorded September 20,-1984 in Deed Book D-711 at
Page 673 ‘ , ‘

TMS Numbers: Unit F- 11385-01-03
Unit G- 11385-01-02
Unit H- 11385-01-01
These units shall hereinafter be referred to as the “Property.”
7. Upon information and belief, the Defendant is South Carolina Limited Liability
Company, with its principal ,piace of business in Richland County, South
Carolina.

8. The Property, the enforcement of restrictions against which is the subject of

this action, is located in Richland County, South Carolina.

17



10.

1.

12.

13.

FOR A FIRST CAUSE OF ACTION
(Permanent Injenction)

The Plaintiff repeats the allegations of paragraphs one (1) through eight (8) as
if fully stated verbatim herein. ' |
Article X, Section 3 of the Master Deed restricts the use of the commercial
condominium units in the Regﬁhe. Each unit is restricted to general office
space and limited service establishments. The owners and his agents,
servants, invitees,‘and tengnts are bound by those restrictions. The units’ uses
are further restricted by the Rules and Regulations of the Board of Directors
of the Plaintiff corporation. The Rules and Regulations, among other things,
however, shall provide that no Testatrant or establishment engaged in the
preparation br delivery of food,"no pool hall, game room, bar, léunge, or
retail shop that relies on a volum¢ of walk-in patrons shall be permitted.

In contravention of the Master'Deed, the Defendant has allowed the operation
of restaurants and /or bars, doing business by the names of “Subway,
Subpub” and “Blue Cactus Café”, (;n the Property. The restaurant/bar and/or
café business activity on the Property is in direct violation of the covenants of
the Master Deed and constitutes an event of default thereunder by the
Defendant.

Upon information and belief, the Defendant, és Léndlofd, has profited from

the existence and continuation of the restricted/prohibited activity on the

Property.

The Plaintiff has informed the Defendant of these restriction violations on the

Property and has made demand on the Defendant that the prohibited activity

18



14.

15.

16.

“cease and desist. But, the Defendant has not stopped the prohibited activity

and, therefore, the Plaintiff must bring this legal action to enforce the

covenants and stop the violation.

The Plaintiff is informed and believes it is entitled to an Order of a

permanent injunction against the Defendant enjoining the continuance of the

restricted and prohibited activity by the Defendant and/or its agents or
tenants.

Article XIX, Sectioﬁs 1 and 35of the Master Deéd further states that failure to
comply with its terms or other rules and regulations or By-Laws of the
Plaintiff Association» shall be grounds for relief which may include an action
for injuric;fi-vé felief which rciief may b-e;o_;ught by tile Plaintiff association .
In any proceeding arising beéaﬁée of an alleged default by the owner of any
unit, the Association, if successful, shall be entitled to recover the.costs of the
proceedings, and such reasonable attorney’s fees as may be determined by the
Court.

The Plaintiff believes it is entitled to an Order of the Court avs‘zarding Plaintiff

judgment against the Defendant for its costs and reasonable attorney’s fees in

~ pursuit of this action against the Defendant.

WHEREFORE THE PLAINTIFF PRAYS that the Court:

1.

Issue a Permanent Injunction against the Defendant prohibiting the current
restaurant/bar/café business activity and similar comparable activity

(prohibited by the Covenants of the Master Deed) from being conducted on

or about the Property.

19



2. Award the Plaintiff Judgment against the Defendant for the Plaintiff’s costs
of this action plus reasonable attorney’s fees.

3. Grant such other relief as is just, equitable and proper.

William M. Spillane
S.C. Bar No. 5284

Attorney for Plaintiff, .
Place on the Greene Homeowners
Association, Inc.

1903 Gadsden Street, Suite 202
P.O. Box 2109

Columbia, SC 29202

252-9221 phone

252-4428 fax

Email: wmsattv@bellsouth.net

Columbia, South Carolina
October 15, 2007

20




Dec 10 2007 11:15AM HP LASERJET FAX

Easy Coin Léundry, Inc.

STATE OF SOUTH CAROLINA ) IN-THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT

)
Place on the Greene Homeowners ) Case No.: 2007-CP-40-
Association, Inc., ' . ) .

Plaintiff )

) COMPLAINT
vs. ) (Non-Jury)

)

)

)

)

" Defendant.

1. The Plaintiff, Place on the Greene Homeowners Association, Inc. (hereinafter
' “Association"j, is 2 South Carolina non-px;oﬁt corporation and is duly authorized
to manage the affairs and enforce the restrictive covenants and By-Laws of Plac-c
on the Greene Homzontal Property Regime (hereinafter “‘Regime™). The
Plaintiff’s place of business is Richland County, South Carolina.
2. Place oﬁ the Greepe is 2 South Carolina Horizontal Property Regime established
under the South Carolina Horizontal Property Act (:Sectio.ns 27-31-10 through

27-31-300 Code of Laws of South Carglina, as amended).

3. The Regime was established by the filing and recording of the Regime’s Master
Deed and By-Laws on September 14, 1984, in the Office of the Register of
Deeds for Richland County in Book D-711, at Page 1. A first amendment to the
Master Degd dated September 20, 1984, was recorded on September 20; 1984, in
Deed Book D-711 at Page 673.

4, VTbe Master Deed subjected the Regime’s residential and commercial units to

covenants, conditions, restrictions, uses, limitations, easements and
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obligations—all in furtherance of a plan for the improvement of the Regime
property. These covenants and restrictions run with the land and bind any person
having at any time any interest or estate in any Unit.

The Plaintiff Association is charged with the responsibility to enforce any right,
provision, covenant, restriction or condition of the Master Deed and By-Laws.
The Defendant is the record owner of a comﬁercid condominium unj_t in the
Regime. The unit is more specifically described as:

) Unit A in the PLACE ON THE GREENE HORIZONTAL
PROPERTY REGIME located in the City of Colurnbia, County of
Richland, State of South Carolina, a horizontal property regime
established pursuant to the South Carolina Horizontal Property Act
(Section 27-31-10, gt seq. S.C. Code Ann. (1976), as amended) by
Master Deed dated September 12, 1984 and recorded in the Office of
the RMC for Richland County in Deed Book D-711 at Page 1, &t seq.

- Which units are shown on the Building Plans prepared for Place on the
Greene by Comprehensive Architects and attached to the Master Deed
and incorporated herein by reference and made a part hereof. A first
amendment to said Master Deed was dated September 20, 1984 and
recorded September 20, 1984 in Deed Book D-711 at Page 673

TMS Number: 11385-01-08

This unit shall hereinafter be referred to as the “Property.”

7. Upon information and belief, the Defendant is South Carolina Corporation with

" its principal place of business located in Richland County, South Carolina.

8. The Property, the enforcement of restrictions against which is the subject of

this action, is located in Richland County, South Carolina.
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10.

FOR A FIRST CAUSE OF ACTION

(Permanent Injunction)
The Plaintiff repeats the allegations of paragraphs one (1) through eight (8) as
if fully stated verbatim herein.
Article X, Section 3 of the Master Deed restricts the use of the commercial
condomintuin units in the Regime. Each @jt is restricted to general office

space and limited service establishments. The owners and his agents,

servants, invitees, and tenants are bound by those restrictions. The units’ uses

are further restricted by the Rt'lles and Regulations of Athe Board of Directors
of the Plaintiff corporéﬁon. The Rules and Regulations, among other ‘things,

hov;'ever, shall provide that no restaurant or establishment engaged in the
preparation or delivery of food, no pool hall, game room, bar, lounge, or

retail shop that relies on a-volume of walk-in patrons shall be permitted.

. In contravention of the Master Deed, the Defendant has allowed the operation

of a restaurant/sandwich shop, doing business by the name of “Pita Pit” on
the Property. The restaurant/sandwich shop business activity on the Property
is in direct violation of the covenants of the Master deed and constitutes an

event of default thereunder by the Defendant.

. Upon information and belief, the Defendant, as Landlord, has profited from

the existence and continuation of the restricted/prohibited activity on the ‘

Property. T

. The Plaintiff has informed the Defendant of these restriction violations on the

Property and has made demand on the Defendant that the prbhibhed activity

‘cease and desist. But, the Defendant has not stopped the prohibited activity
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and, therefore, the Plaintiff must bring this legal action to enforce the -

covenants and stop the violation.

‘The Plaintiff is informed and believes it is entitled to an Order of a
permaném injunction against the Defendant enjoining the conunuance of the
restricted and pro‘hibited actiﬁty by the Defendant and/or its agents or

tenants.

. Article XIX. Sections 1 and 3 of the Master Deed further states that failure to

comply with its ;Lenns or other rules and regulations or. By-Laws of the
Plaintiff Association shall be grounds for relief which may include an action
for injunctive relief which relief may be sought by the Plaintiff association .
In any proceeding arisinlg because of an alleged default by the owner of any
unut, the Association, if successful, shall be entitled to recover the costs of the
proceedings, and such reasonable attorney’s fees as may be determined by the

Court.

The Plaintiff believes it is entitled to an Order of the Court awarding Plaintiff

" judgment against the Defendant for its costs and reascnable attorney’s fees in

pursuit of this action against the Defendant.

WHEREFORE THE PLAINTIFF PRAYS that the Court:

1.

I

Issue a Pérmancnt Injunction against the Defendant prohibiting the current
restaurant/sandwich shap (Pita Pit) business activity or any comiparable
activity from being conducted on or‘about the Property.

Award the Plaintiff Judgment against the Defendant for the Plaintiff’s costs

of this action plus reasonable attorney’s fees.
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- 3. Grant such other relief as is just, equitable and proper. .

William M. Spillane

Attorney for Plaintiff,

Place on the Greene Homeowners
Association, Inc. '

S.C. Bar No. 5284

1903 Gadsden Street, Suite 202
P.O.Box 2109 .
Columbia, SC 29202

252-9221 phone

252-4428 fax

Email: wmsattveobellsouth.net

Columbia, South Carolina
. October 9, 2007
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STATE OF SOUTH CAROLINA ) IN THE COURT.OF COMMON PLEAS
COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT
)
Place on the Greene Homeowners ) Case No.: 2007-CP-40-
Association, Inc., )
‘ Plaintiff )
) COMPLAINT
vs. ) (Non-Jury)
: )
Eva Nell Berry, ) ‘
' ) CoFE
)

Defendant.

The Plaintiff, complaining of the Defendant berein, would respectfully show the Court

J

1. The Plaintiff, Place on the Greene Homeowners Association, Inc. (heremaﬂer:
“Association”), is a South Carolinz; non-profit corporation and is duly authc;rize%lg
to ﬁmanage the affairs and enf'orc‘e the restrictive covenants and By-Laws of Place
dﬁ the Greene Horizﬁnta] Property Regime | (hereinafter “Regime™). The
Plaintiff’s place of business is Richland County, South Carolina.

2. Place on the Greene is aA.S‘outh Carolina Horizontal Property Repime established

- under the South Carolina Horizontal Property Act (Sections 27-31-10 through

27-31-300 Code of Laws of South Carolina, as amended).

3. The Regime was‘established by the filing and recording of the Regimé’s Master

| Deed az;d By-Laws on September 14, 1984, in the Office éf the Register of
Deeds for Richland Couaty in Book D-711, at Page 1. A first amendment to the
Master Deed dated September 20, 1984, was recorded on September 20, 1984, in
. Déed Book D-711 at Page 673. ,’

4. The Master Deed subjected the Regime’s ’residentialv and commercial units to

covenants, conditions, restrictions, uses, limitations, easemenis and
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obligations—all in furtherance of a plan for the improvement of the Regime
property. These covenants and restrictions run with the land and bind any person
having at any time any interest or estate in any Unit.
. The Plaintiff Association is chargéd with the responsibility to enforce any right,
provisibn,-covgnant, resuiciion or conaition of the Master Deed and By-Laws.
. The Defendant is the record owner of commercial condominium units in the
. Regime. The units are more specifically described as:
Units C and D in the PLACE ON THE GREENE
" HORIZONTAL PROPERTY REGIME located in the City of
Columbia, County of Richland, State of South Carolina, a horizontal
property regime established pursuant to the South Carolina Horizontal
Property Act (Section 27-31-10, et seq.'S.C. Code Ann. (1976), as
amended) by Master Deed dated September 12, 1984 and recorded in
the Office of the RMC for Richland County in Deed Book D-711 at
Page 1, et seq. Which units are shown on the Building Plans prepared
for Place on the Greene by Comprehensive Architects and attached to
the Master Deed and incorporated herein by reference and made a part
hereof. A first amendment to said Master Deed was dated September -

20, 1984 and recorded September 20, 1984 in Deed Book D-711 at
Page 673

TMS Numbers: Units C and D - 11385-01-05

These units shall hereinafter be referred to as the “Property.” .
7. Upon information and belief, .thc Défendant is a citizen aﬂd resident “of
Richland County, South Carolina. |
8. The Propény, the 'enforcemen't of restrictions against which is the subject ox;

this action, is located in Richland County, South Carolina.
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1.

12.

13.

e et e~ et

FOR A FIRST CAUSE OF ACTION
(Permanent Injunction)

The Plaintiff repeaté the aJlegatior_xs of paragraphs one (i) through eight (8) as
if fully stated verbatim herein. |

Article X, Section 3 of the Master De;:d réstricts the use of the commercial
condomihium units in the Regime. Each umit is restricted to general office -

space and limited service establishments. The owners and his "agents,

- servants, invitees, and tenants are bound by those restrictions. The units’ uses

- are further ;estricted by the Rules and Regulations of the Board of Directdrs

of the Plaintiff corporation. The Rules and Regulations, among olher things,
however, §11_all provide that no restaurant or establishment engaged in the
preparation or-delivery of food, no pool hall, game room,. bar, lounge, or

retail shop that relies on a volume of walk-in patrons shall be perfnitted.

In contravention of the Master Deed, the Defendant has allowed the operation

of a restaurant/bar and/or pool hall, doing business by the name of “Tavermn
on the Greene” on the Property. The restaurant/bar and/or pool hall business

activity on the Property is in direct violation of the covenants of the Master

" deed and constitutes an event of default thereunder by the Defendant.

Upbn ;nfonnation énd belief, the Defendant, as Larid]ord,'hz;s profited frorq
the existence and continuation of the restricted/prohibited aé:tivity oﬁ the
Propc@. |

The Plaintiff has infomiéd the Defendant of these restriction violations on the
Property and has made demand oﬁ the Defendant that the prohibited activity

cease and desist. But, the Defendant has not stopped the prohibited activity
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15.

16.

and, therefbre, -the Plaintiff must. bring this legal action tb enforce the
covenants and stop the violation.

The Plaintiff is 'informed. and believes it is entitled to an Order of a
pemianent injunction agains_t the Defendant. enjoining Fhe continuance of the
restricted and prohibited‘ activity by the Defendant and/or its agents or
tenants.

Article XIX, Sections 1 and 3 of the Master Deed further states that failure to
comply with its terms or other rules and regulations or By-Laws of the
Plainuff Associatio.n shall be grounds for relief which may include an action
for injunctive 'relief which relief may'be sought by the Plaintiff assocéaiibn .
In any proceeding arising because of an alleged default by ‘t.he owner of any

unit, the Association, if successful, shall be entitled to recover the costs of the

proceedings, and such reasonable attorney’s fees as may be determined by the

Court.
The Plaintiff believes it is entitled to an Order of the Court awarding Plaintiff
judgment against the Defendant for its costs and reasonable attorney’s fees in

pursuit of this action against the Defendant.

WHEREFORE THE PLAINTIFF PRAYS that the Court:

L.

Issue a Permanent Injunction-against the Defendant prohibiting the current
restaurant/bar and/or pool hall (Tavern on the Greene) aciivity or any
bompaiable activity in violation of the Covenants of the Master Deed from

being conducted on or about the Property.
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Award the Plaintiff Judgment against the Defendant for the Plaintiff’s costs

o

of this action plus reasonable attorney’s fees.

Grant such other relief as is just, equitable and proper.

(VS)

William M. Spillane

. S.C. Bar No. 5284

Attorney for Plamtxff
Place on the Greene Homeowners

Association, [nc.

1903 Gadsden Street, Suite 202
P.O. Box 2109

Columbia, SC 29202 -
252-9221 phone

252-4428 fax

Email: wmsaity@:bellsouth.net

Columbia, South Carolina
October 10, 2007

30



LIZEYAITIY T-458  P.D05/008  F-380

I T S N Y

IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
COUNTY OF RICHLLAND ) FIFTH JUDICIAL CIRCUIT
) .
Place on the Greene Homeowners ) - Case No.: 2007-CP-40-
Association, Inc., )
Plaintiff )
‘ ) COMPLAINT
Vs, . ) (MNon-Jury)
)
Jeffrey O. Kenney, ) o e
S —
Defendant. ) R gg =
'C"J =~
. l\‘ ]
T
the-Courty

The Plaintiff, complaining of the Defendant herein, would respectfully show

(=X

/ ) N ° 9% —

‘1. The Plaintiff, Place on the Greene Homeowners Association, Inc. (herei-nalzter
. "= )

-~ on

“Aéso_ciation”), is a South Carolina non-profit corporation and is duly authorized
. to manage the affairs and enforce the restrictive covenants and By-Laws of Place -
on the Greene Horizontal Property‘ Regime (hereinafter “Regime™). The-
'Plaintiff's place of business is Richland COUI.H')’,SOUth Carolina. |
2. Place on the Greene is a South C'arolina' Horizontal Property Regime established
under the South Carolina Horizontal Property Act (Sections 27-31-10 through

27-31-300 Code of Laws of South Carolina, as amended).

3. The Regime was established by the filing and recording of the Regime’s Master
Dcéd and By-Laws on September 14, 1984, in the Ofﬁce of the Register of .
Deeds for Richland County in Book D-711, at Page 1. A first amendment to the

Master Deed dated September 20, 1984, was recorded on September 20, 1984, in

Deed Book D-711 at Page 673.
4. The Master Dc;éd subjected the Regime’s residential and commercial units to

covenants, conditions, restrictions, uses, limitations, casements and
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obligations—all' in furtherance of a plan for the improvement of the Regime
property. These covenants and restrictions run with the land and bind any person .

having at any time any interest or estate in any Unit.

. The Plaintiff Association is charged with the responsibility to enforce any right,

provision, covenant, restriction or condition of the Master Deed and By-Laws,
The Defendant is the record owner of a commercial condominium unit in the
Regime. The unit is mofe specifically. described as:

» Unit B in the PLACE ON THE GREENE HORIZONTAL
PROPERTY REGIME located in the City of Columbia, County of -
Richland, State of South Carolina, & horizontal property regime
established pursuant to the South Carolina Horizontal Property Act
(Section 27-31-10, et _seq. S.C. Code Ann. (1976), as amended) by
Master Deed dated September 12, 1984 and recorded in the Office of

.. the RMC for Richland County in Deed Book D-711 at Page 1, et seq.

Which units are shown on the Building Plans prepared for Place on the
Greene by Comprehensive Architects and attached to the Master Deed
and incorporated herein by reference and made a-part hereof. A first
amendment to said Master Deed was dated September 20, 1984 and
recorded September 20, 1984 in Deed Book D-711 at Page 673

TMS Number: 11385-01-07

This unit shall hereinafter be referred to as the “Property.”
7. Upon information and be.lief, the Defendant is a ;:itizen and resident of
Richland County, South Carolina.
8. The Property, the enforcement of restrictions against which is the éubject of |
this action, is located in Richland County, South Carolina;

FOR A FIRST CAUSE OF ACTION
(Permanent Injunction)

9. The Plaintiff repeats the allegations of paragraphs one (1) through eight (8) as

if fully stated verbatim herein.
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Article X, Section 3 of the Master Deed restricts the use of the corﬁmcrcial~

condominium units in the Regime. Each unit is restricted to general office

space and limited service establishments. The owners and his apents,

servants, invitees, and tenants are bound by those restrictions. The units’ uses

are further restricted by the Rules and Regulations of the Board of Directors

of the Plaintiff éorporation. The Rules and Regulations, among other things,

however, shall provide that no restaurant or ¢stablishnﬁenl‘ engaged in the
preparation or delivery of food, no pool hall, game room, bar, lounge, or
retail shop that relieslon a volume of walk-in patrons shall be pcrmitfcd.

In contravention of the Master Deed, thé Defendant has allowed the operation

on the Greene” on the Property. The restaurant/bar and/or pool hall business

activity bcihg conducted on the P-réperty is in- direct violation of the
covenants of the Master deed and constitutes an event of default thereunder
by the Defendant. -

Upon information and belief, the Defendant, as Landlord, has profited from
the existence a.nd continuation of the réstricted/prohibited aciivity on the
Property.

The Plaintiff has informed the Defendant of these restriction violations on the
Property and has made demand on the Défendant that the prohibited activity
cease and desist. But, th.e Defendant has not stopped the prohibited actiQity
and, therefore, the Plaintiff must bring this legal action to enforce the

covenants and stop the violation.
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The Plaintiff 1s informed and believes it is entitled to an Order of =8

‘permanent injunction against the Defendant enjoining the continuance of the

restricted and prohibited activity 5y the Defendant and/or bits agents or
tenants.

Article XIX, Sections 1 and 3 of the Mester Deed further states that failure 10
comply with its Lem§ or other rules' and regulations or 'E.ly-Laws’ of the
Plaintiff Association shall be grounds for relief which may include an action
for injunctive relief wfxich relief may be sought by the Plaintiff association .
In any proceeding arisiﬁg because of an allcgéd default by the owner of any

unit. the Association, if successful, shall be entitled to recover the costs of the

proceedings, and such reasonable attomey's-fees as may be determined by the~

Court.

The Plaintiff believes it is entitled to an Order of the Court awarding Plaintiff
judgment against the Dcfcnd.a.;it for its costs and reasonable attorney’s fees in

pursuit of this action against the Defendant.

WHEREFORE THE PLAINTIFF PRAYS that the Court;

1.

Issue a Permanent Injunction against the Defendant prohibiting the current

restaurant/bar and/or .pool hal] activity, or any comparable activity in
violgtion of the covcnan'ts of the Master Deed from being conducted on or
.about the Property.

Awafd the Plaintiff J_udginent against the Defendant for the_Plaintiﬂ"s costs
of this action plus reasoneble artorney’s fees.

Grant such other relief as is just, equitable and‘propcr.
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Columbia, South Carolina
- October9,2007... . .

4UG3¢IYVUY T-458 P.DDB/008  F-380

S.C. Bar No. 5284

Atiormey for Plaintiff,
Place on the Greene Homeowners

Association, Inc.

1903 Gadsden Street, Suite 202
P.O. Box 2109

Columbia, SC 29202

252-9221 phone

252-4428 fax

Email; wmsatty(@bellsouth.net
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND

)
)
)
: )
Place on the Greene Homeowners, )
Association, Inc. ) C/A No.: 2007-CP-40-8107
Plaintiff, ) ' '
)
)
)
)
)
)
)

vS. w3
o2 o

W.G.R.Q.,LLC, ANSWER AND COUNTERGLAIME
Defendant. rv;; -

o, 2

e ~

e R

— ‘Q

The Defendant, W.G.R.Q., LLC, answeriilg the Complaint of the Plaintiff, would re's'f);ectﬁlll

show unto the Court the following:

FOR A FIRST DEFENSE
(General Denial)

- 1. That answering the Complaint, the Defendant would specifically deny aﬁy allegations not

hereinafter admitted and would demand strict proof thereof.

2. The Defendant would admit paragréphs one through eight of the complaint.

2
2.

The Defendant would admit so much of paragraphs nine through sixteen of the complaint
“insofar as the Plaintiff is has standing to bring this action, but would deny the remaining
allegations and demand strict proof thereof and would crave reference to the defenses which the

Defendant alleges herein.

FOR A SECOND DEFENSE
(Equitable Estoppel)

4. The Defendant reiterateé and re-allegesv all defenses hereto.
Pagelof 5
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5. The Defendant would allege that the area where this property is located is a commercial part
- of the Five Points portion of the City of Columbia, specifically on Greene Street, directly across
from “Andy’s Deli”. The Five Points area has a rich history of commercial development dating

back almost one hundred years.

6. That the Defendant herein is the landlord of the restaurants known as “The Blue Cactus”,
“Subway” and “Sub Pub” which were approved by the City of Columbia as restaurants for well
over ten years. The Defendant has made substantial improvement to the property, including, but‘
not limited to, compliance with the City of Columbia code for fire prevention, water usage,
restroom facﬂitieé, trash remqval, satellite or cable television; and food service requirements.
These improvements ana/or permits were made and issued while the Plaintiff watched and cﬁd
nothing to stop or preveﬁt the construction of and uée of é réstaurant.

7. That ﬂae Plaintiff éllowed the Defendant to mé.ke the improveménts and operate as
restaurants to ﬁe Plaintiff’s own detrﬁnent, that 1s to say the Plaintiff has been at fault for not
enjoining the Defendant from the first time it vx;as oiaened as restaurants years ago.

8. That the Defendant has been prejudiced by the Plaintiff’s lack of prosecution of the
‘ restrictions in that he has made the substantial improvements and hasA been able to ma.ke a living
ahd become part of the local iconic commercial environment in the Five Points area.

9. That the Defendant is informed and believes that the doctrine of equitable estoppel applies,

and as such, the Plaintiﬂ’ s case should be dismissed.

FOR A THIRD DEFENSE
(Waiver)

10. The Defendant reiterates and re-alle ges all defenses hereto.

Page2of 5
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1 1? That the Plaintiff Association had actual or constructive knowledge of the fact that the
Defendant was in violation of the restrictive covenants especially since the Defendant’s
restaurants are at the entrance level of thé condominium development. The Plaintiff knew and
has known about these commercial establishrﬁents for over a decade.

12. That by definition the Plaintiff Association had knowledge of its rights to enjoin the

Defendant from the first time a meal was served over a decade ago; the Association did nothing

for the past ten years.

13. That having done nothing for well over ten years and knowing of its rights to do something
" long ago, the Plaintiff Association has waived its rights and the Defendant is entitled to the

defense of waiver and is informed and beliéves that the Plaintiff’s case should be dismissed.

FOR A FOURTH DEFENSE
(Laches)

14. The Defendant reiterates and re-alleges all defenses hereto.

15. The Defendant is informed and believes that the Plaintiff did not reasonably seek to avail

itself of the means it had at hand for the enforcement of the restriction that it now seeks to

enforce.

16. That the Plaintiff, as alleged herein, sat idly by while it had the tools to stop the commercial

development and did nothing for over ten years.

17. That the Defendant had built a businesé and invested substantial assets and work to make the

restaurants successful and has therefore been prejudiced and disédvantaged by this action for

injunction.
Page3 of 5
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18. The Defendant is informed and BelieVes that the doctrine of laches applies as a defense and

the Plaintiff’s case should be dismissed.

FOR A FIFTH DEFENSE AND BY WAY OF COUNTERCLAIM
(Attorney’s fees)

19. That the Deféndant is informed and belireve's that the Association restriction and covenants
in Article XIX, Section 3 providgs for attorney’s fe:cs m a ‘;losef pays” fashion, but dées not
allow the winner, in the event Aa “uhit'o_wner’-’ pre{fails, to collect théir attomeys’ fees. Assuch.
the section is unfair and prejudicial to a unit owner Whojhas a justiciable cause and defense. "
Further, the clause is one of adhesion and without and choice of negotiation and is Void.of
consideration and should therefore, at a minimum, be a true “loser pays” paragraph.
20. That the Defendant is further'informed and Believes that thé association has used funds from
the association dues, part of which are paidnby ti;e Defendant, to essentially sue “on‘of its own”
without any recourse'by the Defendant to stép paying his association due;. This runs afoul of

. : o

fairness in that the Defendant has no avenue to collect his attorney’s fees in the event he is

successful.

21. The Defendant is informed }and believes thét’ﬂﬁs Court ,should treat Article XTX Se’ctioﬁ 3
as a loser pays provision, anci in the event the Deféndant prevails, the Defendant herein requests
attorney’s fees and costs be granted' to the Defendant from the Plaintiff Association.
WHEREFORE, Defendant prays that‘ this Coﬁrt inquire into the matters herein, dismiss the
Complaint of the Plaintiff, grant jﬁdgmeﬁt to the Defendant and, after inquiry, grant the

Defendant Hs attorney’s fees to be paid by the Plaintiff, and for such other and further relief as

Paged4of 5
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the C\ogrt deems just and proper.

LAI(W\ ‘FFICE BR[ANL BOGER

Wt

BY: BRIANL BOGER \ |
1331 Elmwood Ave. Sulte 210
PO Box 65

Columbia, SC 29202
-803-252-2880

Fax: 803-254-5025
brian@brianboger.com

‘Page5of 5
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STATE OF SOUTH CAROLINA) COURT OF COMMON PLEAS
| ) FIFTH JUDICIAL CIRCUIT

COUNTY OF RICHLAND )
DOCKET NUMBER: 2007-CP-40-8108

Place on the Greene Homeowners )
Association, Inc., )
A )
Plaintiff(s), ) = o
]
) = =2
CITE e
Vs. ) Answer and Counterglaim = 7
_ ) o L
Easy Coin Laundry, Inc., - ) ool WL
) o -
Defendant(s). ) we oL, D
PN -

Defendant, by and through its undersigned counsel, answers the Complaint T PLaiffiff as

~ follows:

1. For each and every allegation not hereinafter admitted, denied, explained or otherwise

qualified, same is denied and strict proof demanded thereof.

For a First Defense .

2. Defendant reiterates paragraph 1 above as if repeated herein verbatim.
3. With regard to the allégations contained in paragraphs 1,2, 3,5, 6,7, 8, 10, and 13,'

same are admitted.

4. With regard to allegations contained in paragraph 4, Defendant adrﬁits so much of
said allegations as refers to the initial imposition of restrictions, covenants, conditions and -
limitations, etc. in the Master Deed, however, Defendant speciﬁcallyvdenies that these would “bind |
any person at any time having an inte1'§sf in any unit” since enforcement of these restrictions aré
subject to being waived, estopped from enforcement or denied enforcement by the doctrine laches.

5. With regard to the allegations contained in paragraph 11, Defendant admits so much

Page-] of 4
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of said allegation as can be construed to allege that “Pita Pit” is its tenant, however, has been for
some seven (7) years, during which time no objection has béen raised by Pléintiff to within
Defendant over said usage. ™

6. With regard to the allegations contained in paragraph 12, Defendant does not admit -
any profit from the current use of the property nor does he admit that the current use of the property
is restricted or prohibited since Plaintiff has never sought to enforce t11e restriction. There are other
such busiﬁesses in the regime and as previoﬁsly stated, this business has been in operation for some
seven years.

7. The allegations contained in paragraphs 14 and 16 are denied.

8. The allegations contained in paragraph 15 with regard to what is stated in the Artic_le
referred to in the Master Deed would be admitted, hOWGVleI‘, Defendémt does not Believe Plaintiff
would be entitled to recover costs, attorney fees, or any other démages due to. their own inactions.

For a Second Defensé, Léches

9. Defendant reiterates paragraphs 1 thru 8 above as if repeated herein verbatim.

10.  That Defendant purchased his uﬁit in 1990.

11.  That Defendant operated a self-service coin laundry in said unit for at least three years
prior to purchase, and for approximately nine (9) years thereafter.

12.  That Plaintiff never objected to nor informed Defendant his use of his unit as a self
serve coin'laundry was prohibitéd.

13.  That Defendant leased the unit to his current tenant in November 2000 and that
sandwich shop has been in the unit since that time.

14.  That Plaintiff has had actual notice of the business(es) operated in the Defendant’s

Vo CamicEasy Com Lumndry. Ine67B208 Exsy Coin Linnkdiy, Inc H-09-0% [2-17-07, Answ er doc
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unit and has taken no action to attempt any enforcement of the restrictions.
©'15.  That ‘Plaintif‘f should be baried by the doctrine of laches from any enforcement at this
time.
For a Third-Defense, Equitable Estoppel

16.  Defendant reiterates paragraphs 1 thru 15 above as lif repeated herein verbatim.

17. . That Defendant has a right to rely upon the Plaintiff as the entity charged with the
duty of enforcement of restrictions if placed upon use of said propefty, to act in a timely manner in
'such instances. . |

18.  Asstated above, no notice of alleged violation or prohibited activity was ever issued
to Defendant or its tenants except immediately prior to this filing.

19. i’hat by.failin,g to attempt enforcement of the alleged restrictions within a reasonable
tillne, Plaintiff shcsuld be estopped from seeking enforcement at this time and denied the relief sought.
For a F<‘)urth Defense, Waiver

20. - Defendant reiterates paragraphs 1 thru 19 above as if repeated herein ver‘bétim‘

21.  Thatalso Plaintiff’s failure to object to Defendant’s use, or that of Defendgnt’s tenant
over these many years, constitutes a waivér of Plaintiff’s rights_ in attempted enfomement Qf the
restrictions originally imposed upon the premises as against any current, longstanding owner, such as
Defendant, or its tenant. |

* For a Fifth Defense
22, Defendant reiterates paragraphs 1 thru 21 above as if repeated herein verbatim.

23.  Defendant pleads the statute of limitations as a bar to the relief sought by Plaintiff.

Page 3 of 4
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By Way of Counterclaim

24.  Defendant reiterates paragraphs 1 thru 23 above as if repeated herein verbatim.

25.  Defendant §vould countércla;illn as agéinst Plaintiff for attorney fees and costs
associated with the defense of this suit since Defendant’s tenants have a business operation currently
in existence in excess of seven (7) years as a restaurant/sandwich ;hop. Prior to that time D.efendant
itself operated a coin laundry which generated a great deal of foof traffic in and out of its business', to
which Plaintiff never oiajected.

26. During all these years no one has,“until 1‘écently, notified Defendant of any objection,
nor have they made any demand for cessation of the current or previous business activities within the
ﬁn_i_t owned by Defendant.

27. That as such, Defendant deems this action to be frivolous ana without merit and
believes itself entitled to attorney fees and costs.

Wherefore, having fully answered the Complaint. of PIaintiff, Defendant prays this court
inquire into the things and matters alleged between the partiés and 1ssue its Order:

A. Denying Plainﬁff the relief ‘soug}it in its‘ Cdmplaint; and

B. . - Granting Defendant reasonable attorney fees and costs in this matter.

“ALLEN & BEST

Attorney for Defendant |
6116 Garners Ferry Road’
Post Office Box 9507
Columbia, SC 29290-0507
(803) 776-8380 Office
(803) 776-2988 Fax

January 4 2008
Page 4 of 4
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STATE OF SOUTH CAROLINA - IN THE COURT OF COMMON P.LEAé

COUNTY OF RICHLAND B

Place on the Greéne Homeowners

: A35001at10n Inc C/A No.: 200;/'-CP-40—8,1 09

Plainiiff, -
VS,

-  COMPLAINT _,
T o (Non-Ju@ %
:1

' gEVa'-“'I\TelllBerry,

N N N N N N N N N N N N PN ,

... Defendant, -
L o"'

':'rcspectfully show. unto the Court the followmg , o ' - ﬂﬁ

roRA FIRST DEFENSE
(General Demal)

| - ‘1 That answenng the Complamt, the Defendant Would spec1ﬁcally deny any allegatlons not
o '

a herelnafter adrmtted an: 5 Would demand strlct proof thereof

B L2 The Defendant would adnut paragraphs one through erght of the compla.mt

£ .:'3 The Defendant Wouldf admlt so rnuch of paragraphs mne through surteen of the: cornplamt c

s 'msofar as the Plamtn‘ff 18 'has- standmg to brmg thls act1on but Would deny the remammg

s ‘allegahons and dema.nd‘ tnct proof ’thereof and Would crave reference to the defenses whrch the -

M ,. D.efe"ndantallegesherelp:"‘_' - f '

AFORA SEC.ND DEFENSE
(Eqmtable Estoppel)

g, -The;Defendarrt reitefatesfand.re'-:alleges all defenses.hereto. S

. Page i-of 5
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S -facﬂl_tres; _,tr'ash _removal:-

|
t
i

5 The Defendaitt Would allege that the area Where tlns property is located 1s a commiercial part
- of the Five- Pomts portron of the Crty of Columbra, speCLﬁcaHy on Greene Street, drrectly across
from “Andy S Deh” The Fi ive Points area has' a nch history of commercial development dating
back almost orie hundred years : ‘
6. ~T}:‘rat'the‘Defendant-herem.ls the .landlord of;the testaurant/bar knc')vvn as Tavérn on'the v‘
- : Greene Wthh was approved by the C1ty of Columbra as a restaurant and bar for well over ten
g years ‘The Defendant has made substantral 1mprovement t0 the propert_v, mcludmg, but not |

S hmrted to, comphance vvrth the Crty of Columbla code for ﬁre preventron Water usage restroom

satel],tte" or 'oableg teleVrsr_on," and food. serfv1ce »_'re_qurrements‘ -.,Th‘ese :

e

S ;ﬁnpre%zéﬁéatsian%fpemifé -_weféimadéa'andfi's;:e’,uéd'whﬂe the Plaintiff watchied and did nothing

- to stop ot prevent thie. constructlon of and use: ofia’ restaurant and ba.r
: . |

v 7 That the Plamtlff a]lowed the Defendant to make the merovements and. operate asia

- restaurant and bar to. the Plamtlft’ § own detnment, that isto say. the Plaintiff has been at fault for.

- _not'enJ ommg*the »Defendant -fromfthe' ﬁrstftrme--rtr-was .opened as.a -restaurant/ba.r yeats ago.

) 8: - That the Defendant Has been preJudroed by the Plamnft’s lack of proseciition of" the

' "-restnctrons i that she has made the substantral Jmprovements and has ‘been able 10 make a-living

o - and become part of the local 1con1c commerc1a1 envrronment in the Fi ive Pomts aTea..

9. That the Defendant 18 mformed and beheves that the doctrme of eqmtable estoppel apphes

' and'as ek 1th'ei.P1amt1ft’s_-ease_f.shonldfbe; dismidsed.

W
" (W a1ver)

A 10 The Defendantlelterates and Te- aJleges all defenses hereto

.Pag'e 20f 5
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11. . That the Plamtlff Assoeiation ~had actual or constructive knowledge of the fact that the

- Defendant was in v‘iolattonof thé restrictive Acoj?eﬁants especially since the Defendant’s.
A‘r;estau‘r‘ant is’ at*theaenttanee level of the"oondon‘a%niiim developtnent; The Plaintiffknew and has
known about this eornm:'éfeial establishment forz-gev'er a decade. |

*12. Thatby definition the Plaintiff Association'had kriowledge of its rights to enjoin the

i
!
t

- D’efendant:ﬁ'oni the first tithe a meal o‘r béer was{=seri/ed over a deca’dela'go; the Association did
Vo notlﬁng'_lfor{the past"t'en.years.: L g

i-. ' -13. That having-dohe n"o'thing“fof well-over ten %y"ears and knowing of its rights to-do something

= long ago ‘the Plamnff Assocnanon has Wa1ved 1ts nghts and the Defendant is enntled 16 the ‘

oI . defense of waiver and 1 1s mformed and beheves fhat the Plaintiff’s case should be dlsn:ussed

i

FOR AF OURTH DEFENSE '
' ('Laches) ' :

: . 14 The Defendant feiterates and re- alleges all defenses hereto

- ‘},‘15 The Defendant 1s mformed and beheves that the Plzuntlff d1d not seasonably seek to ava.ﬂ

. . 1tse1f of the means it had at hand for the enforcement of the restnctlon that it how seeks to

,enforce o o : f .
i 16 That the P1a1nt1ff as alleged herem, sat 1dly by Whﬂe it had the tools to stop the- commerc1a1

= . 'development and d1d nothmg for over ten’ years F

- 17 That the Defendant had built a busmess andunvested substantlal assets and Work 16 rnake the

e
'restaurant/bar successﬁll and has therefore beed prejudlced and dlsadvantaged by thls action for

‘injunction. . I

Page 3 of 5
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18. The Defendant is mformed and beheves that the doctnne of laches apphes asa defense and

the Plamhft’s ‘case should be- dlSIIllSSCd - .

FOR A FH"TH DEFEN SE:AND. BY WAY OF. COUNTERCLAM
(Attomey; s fees)

‘19 That the Defendant 18 mformed and beheves that the Association restriction and covenants

. ] .
-dllow the Wmner, mthe; event a Lur‘nt- owter” p'reyalls, to‘collect the1r~att0meys fees. As such

" the section is unfair and prejudicial to & it owner who has a justiciable cause and defense.
‘..Furthe"r'-:the clause is oné-bf aahe-aaﬁ:: aﬁd withéitt and choice of negotiation and is void of
. ,g -

; cons1derat10n and should therefore at a mlmmum ‘be a true “Ioser pays’ paragraph_

': _ 20 xThat the Defendant is further mformed and lbeheves that the. assomanon has used funds from .

. ithe assoc1anon dues part of Wthh are pmd by the Defendant to. essennally sue “on of its own”

-Wlthout any recourse: by the Defenda.nt to stop paymg her dssociation dues. This ruas afoul of

: .falmess m that the Defendant has no avenue to- collect her attorney’s fees in the event she is
- ‘ fsuccessﬁﬂ - ‘ o ', » i '_ . :

1 The Defendant 1s mformed and beheves that thls Court should treat Article XIX Sectron 3

O as a loser pays prowsron and in the event the Defendant prevmls the Defendant herem requests

-“ attomey § fees: and costs be granted to the Defendant from the Plamtrff Association. .

. WHEREF ORE Defendant prays that ﬂns Court 1nqu1re mto the matters herem d.ISID.ISS the

L Complamt of the Plamuff grant Judgment to the Defendant and after mqmry grant the

_ -Defendant her aftorriey?s: fees 16 e paid: by the Plamtrﬁ' and for such other and- further rehef as

~the Court deems Just and proper
o - Page 4::-of 5
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STATE OE SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND

Place on the Greene Homeowners, ' ,
Association, Inc. C/A No.: 2007-CP-40-8110

)

)

)

)

)

)
Plaintiff, )
)
)

)

)

)

)

)

vs.- ~3
""‘7’ =
[=—=4
Jeffrey O. Kenney, - ANSWER AND COU\T'EEECL%VI o
> J-" garen' ™
Defendant. CL ﬁw?
C"{ 9 e 'Vaf‘&
we W

' ' -
The Defendant, Jeffrey O. Kenney, answering the Complaint of the Plaintiff, Wou_la respEctfully

show unto the Court the following:

FOR A FIRST DEFENSE
(General Denial)

1. That answering the Complaint, the Defendant would specifically deny any allegations not
hereinafter admitted and Woulci demand strict proof thereof.

2. The Defendant would admit paxagraphs one through eight of the cbmplaint.

3. The Defendant would admit so mucﬁ of paragraphs nine through sixteen of the complaint
insofar as the Plaintiff is has standing to bring this action, but would deny the remaining
‘allegations and demand strict proof thereof and WouldAcrave reference to thé defenses which the

Defendant alleges herein.

FOR A SECOND DEFENSE
(Equitable Estoppel)

4, The Defendant reiterates and re-alleges all defenses hereto.
Pagelof 5
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5. The Defendant Wouid allege that the area where this property is located is a commercial part
of the Five Points portion of the City of Columbia, specifically on Greene Street, directly across
from “Andy’s Deli”. The Five Points area has a rich history of commercial development dating
back almost one hundred years.

6. That the Defendant herein is the landlord of the restaurant/bar known as Tavern on the Greene
which was approved by the City of Columbia as a restaurant and bar for well over ten years. The
Defendant has made substantial improvement to the property, including, but not limited to,
compliance with the City of Columbia code for fire prevention,‘ water usage, restroom facﬂitieé,
 trash removal, satellite or cable television, and food service requirements. These improvements
and/or permits were méde and issued Whiie the Plaintiff watched and did nothing to stop or
prevent the construction of and use of a restaﬁiént and bar.

7. That the Plaintiff allowed the Defendant to maké‘the improvements and operate as a
restaurant and bar to the Plaintiff’s own detriment, that is to say the Plaintiff has been at fault for
not enjoining the Defendant from the first time it was opened as a restaurant/bar years ago.

8. That the Defendan;t has ﬂbeen prejudiced by the Plaintiff’s lack of prosecution of the
restrictions in that she has made the substantial improveﬁlents and has been able to make a living
and become part of the local iconic commercial environment in the Five Points area.

9. That the Defendant is informed and believes that the doctrine of equitable estoppel applies,

‘and as such, the Plaintiff’s case should be dismissed.

FOR A THIRD DEFENSE
(Waiver)

10. The Defendant reiterates and re-alleges all defenses hereto.

Page2of 5
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11. That the Plaintiff Association had actual or constructive knowledge of the fact that the
Defendant was in violation of the restrictive covenants eépecially since the Defendant’s restaurant
is at the entrance level of the condominiﬁm development. The Plaintiff k:new and has known
aBout this commercial establishment for over a decade.

12. That by deﬁnition the Plaintiff Association haa knowledge of its rights to .enj oin the
Defendant from the first time a meal or beer was sérved over a decade ago; the Association did
nothing for the past ten years.

13. That having done nothing for well over ten years and knowing of its rights to do something
long ago, the Plaintiff Association has waived its rights and the Defeﬁdant is entitled to the

defense of waiver and is informed and believes that the Plaintiff’s case should be dismissed.

FOR A FOURTH DEFENSE
(Laches) .

14. The Defendant reiterates and re-alleges all defenses hereto.
15. The Defendant is informed and believes that the Plaintiff did not seasonably seek to avail

itself of the means it had at hand for the enforcement of the restriction that it now seeks to

enforce.

16. That the Plaintiff, as alleged herein, sat idly by while it had the tools to stop the commercial

~ development and did nothing for over ten years.

17. That the Defendant had built a business and invested substantial assets aﬁd work to make the

restaurant/bar successful and has therefore been prejudiced and disadvantaged by this action for

injunction.
Page3of 5
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18. The Defendant is informed and believes that the doctrine of laches applies as a defense and

the Plaintiff’s case should be dismissed.

FOR A FIFTH DEFENSE AND BY WAY OF COUNTERCLAIM
' (Attorney’s fees) ‘

19. That the Defendant is informed and believes that the Association restriction and covenants in
Article XIX, Section 3 provides fof attor.ney’s fees in a‘ “loser pays” fashion, but does nét allow
the winner, in the event a “‘unit owner” prevails, to collect their attorneys’ fees. As suéh the
section is unfair and prejudicial to a unit owner who has a justiciable cause and defense. Further,
the clause is oﬁe of adhesion and without and choice of negotiation and is void of consideration
aud.should'therefore, at a minimum, be a true “loser pays” paragraph.

20.- That the Defendant is further informed and believes that the association has used funds from
the association dues, part of which are paid by the Defendant, to essentially sﬁe “on of its own”
without any recourse by the Defendant to stop paying his‘ association dues: This runs afoul of
fairness in that the Defendant has no avenue to collect his attorney’s fees in t1;1e event he is

successtul.

21. The Defendant is informed and believes that this Couﬁ should treat Article XIX Section 3 as
a loser pays provision, an'd in the e\'/ent the Defendant prevails, the Defendant herein requests
attorney’s fees and c'osts be granted to the Defendant from ﬁe Plaintiff Associatioﬁ.
WHEREFORE, Defendant prays 1".hat this Court inquire into the matters herein, dismiss the
Complaint of the Plaintiff, grant judgment to the_Defendant and, after inquiry, grant the Defendant

his attorney’s fees to be paid by the Plaintiff, and for such other and further relief as the Court
Page 4 of 5
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deems just and proper.

LAW QOFFICES OF BRIAN L. BOGER

R,

BY: BRIAN L. BOGER

1331 Elmwood Ave. Suite 210
PO Box 65

Columbia, SC 29202
803-252-2880 '

Fax: 803-254-5025
brian@brianboger.com
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STATE OF SOUTH CAROLINA ) .

| ) COURT OF COMMON PLEAS

COUNTY OF RICHLAND ) 2007-CP-40-08107
2007-CP-40-08108
2007-CP-40-08109
2007-CP-40-08110

PLACE ON THE GREENE )
HOMEOWNERS ASSOCIATION, INC. )
PLAINTIFF ) L )
vs. ) TRANSCRIPT OF RECORD
)
)
)

W.G.R.Q., LLC, EASY COIN

LAUNDRY, INC., EVA NELL BERRY,

and JEFFREY O. KEENEY )
___ DEFENDANTS )

April 9, 2009
-Columbia, South Carolina

BEFORE:

HON. ALISON RENEE LEE, Judge.

APPEARANCES:

WILLIAM M. SPILLANE, ‘ESQ.
Attorney for the Plaintiff

BRIAN L. BOGER, ESQ.
JAMIE M. BEST, III, ESQ.
Attorneys for the Defendants

CAROL M. THUEME, RPR ‘
Official Court Reporter
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(WHEREUPON, Plaintiff's Exhibits Nos. 1-8 were:

marked for identification only.)

THE COURT: ' We have before us this morning four
cases. They're Docket Nos. 2007—CP—40—8107, Place on the
Greene Homeowners Aséociation versus W.R.G.Q., LLC (sic);
2007-CP-40-8108, Place on the Greene Homeowners
Association versus Easy Coin Laundry, Incorporated; Docket
No. 2007-CP-40-8109, Place on the Greene Homeowners
Association versus Eva Nell Berry; and 2007-CP-40-8110,
Place on the Greene Hdmeowners Association versus Jeffrey
Keeney. |

In all four of these cases the plaintiff is
represented by William Spillane; is that correct?

MR. SPILLANE: Yes, your Honor.

THE COURT: And the defendants are represehted
by Brian Boger with the exception of Easy Coin Laundry,
Ihcorporated, who 1is repfesented by Jamie Best; is that
correct, gentlemen? |

MR. BOGER:l Yes, Your Honor.

MR. BEST: Yes, Yéur Honor.

THE COURT: I understand that while there is no
formal motion in the file to consolidate all these cases,
that that's what the partiés would propose to do for
purposes of trial today; is that correct?

MR. SPILLANE: Your Honor, we've discussed it.
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We can see similar‘issues, similar law, few differences,
and I'11 maké the motion to consolidate at this point all
four. |

THE COURT: Is there any objection from counsel?

MR. BOGER: None, your Honor.

.MR.~BEST: None, your Honor.

THE COURT: Okay. And I've read in the file --
the only thing that's in the file is basically the
summons, the complaint, the answers, counterclaim ahd
reply to counterclaims. 2And I think that's in all four

cases if I'm not mistaken, if I read them correctly. And

| I believe the allegations are basically the same as to all

four cases. There might be a few differences, of course,

based upon the filings, but it appears to be mostly the
same issueé to be addressed in all four cases.

MR. BEST: That's our understanding also, Your
Honor. .

THE COURT: Okay.

.MR. SPILIANE: I believe so, Your Honor.

As a ﬁatter for the Court, there should be
certificates of service.

THE COURT: Yes, I'm sure there are. I'm suré
there are certificates of service in the‘file. I look at
those, but I don't pay a lot of attention to them. If

there's an answer, I don't bother to look to see if it's -
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been served properly because I assume that that will be

raised in the answer by some other formal pleadings. So I
believe that there are, iﬁ faét, certificates of service
in the file.

Is there anything else we need to take up before
we get started?

MR. SPILIANE: No, Your Honor.

We've identified Plaintiff's first eight
exhibité and made group exhibits a number of times,
grouping, for instance, the chain of title, four different
chains of title, and grouping some demaﬁd letters, but I
think we're‘ready fo go. |

THE COURT: Okay. Thefe's»nothing else from the
defendants at this point? | | ‘

'_ MR. BOGER: Not at this point,.Your'Honor.

THE COURT: Then if you'd like to make opening
stafements you certainly can. It's up to you.

MR. SPILLANE: Your Honor, I would plan to do
so, if I may. ' .

THE COURT; Okay.

MR. SPILLANE: May it please the Court.

I'm William Michael Spillane repreéenting a
homeowners aschiatibn that runs a high rise I call it.
It's a five-story residential and commercial complex down

on Greene Street right at the edge of the university and
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at the edge of Five Points.

I think the facts of this case are going to be
ptetty straight, and I think anybody can interpret the
facts. The homeOwneré assoclation simply wants an
injunction to stop the types of commercial activity that
are -in the commeréial units.

The high rise is four stories residential and on

"the first floor, there are eight units that are labled

commercial units in the master deed and there's certain
restrictions on the commercial units that you'll find out
about.

The violatiéns'l don't think my client even
challengés. There's clearly some restaurants in there and
the answers even say there's some restaurants, and it's
our contention that the restaurants are prohibited; So
that's pretty much straight.

What we want the Court to do is do right and

uphold the maste: deed. That would be a permanent

injunction against the type of activity conducted in those
commercial units ahd we're asking for costs to the
assoéiation. It's pretty simple.

" However, when you look into the history of the
case, and I think both sides are going to talk a lot about
the history of the case, how people took deeds, what was

there when they took their deeds, how it got there and
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what they're doing now and so on and so forth, the case
really is about the development and that's what we want
the Court to focus on.

In the‘Seventies, the condomihiums started
spouting up everywhere and we had a Horizontal Property
Act set in place in the state to stop developer abuse and
got that cleaned up and this coﬁdo, Place on the Greene,
is like the second generation I would call condo units.
However, on the first floor, it got. complicated with
commercial units that are in the master deed.

The key to this case is the master deed. And
we're éoing to go into the restrictions, why the
restricﬁions are there, why the restrictions are enforced,
and why there are certain specific restrictions, how they
come about, and really why. We're going to go into the
role of the master deed and we're going to talk about why
it takes 75 percent of the majority of owners, ownership
interest, to change the master deed. And once yoﬁ do
that, you have to have a ﬁeeting to- vote and record it at
the courthouse and everybody's got to be noticed. And
we'll talk about the only.single ehange of the master
deed. |

We're going to talk about the role of the board
of the association as the enforcer of the covenants.

Basically our position is the following: Like a
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policeman, he is the enforcer of the speed limit.' And he
might let me go 70 in the 40 every day as I go past him,
but he's letting me get away with a violation. He has no
authority since he's administrative branch of -
government —-- the policeman, the execﬁtive branéh -- no
authority whatsoever to change the law on speeding and on
violating that speeding limit every time I go.

We're going to go into the role of the no-waiver
clause in the master deed and the reasons, the specific
reasons based on development history there is a ho—waiver
clause. There's very good reason and the Court will see
it.

We're going to‘go into what homeowners boards
do, what their makeup is and what their probléms are.

We're basically asking the Court to do ﬁight, to
ghut dowﬁ the businesses that are clearly prohibited.

We've got some defendants here, they're nice
people, we've got no gripe with them. 'It's the type of
buéiness that théy'fe running at that particular location.

It's tngh, it's a tough history to this case.

‘You're going to find it all out, but we're now stepping to

the plate and asking the Court to enjoin.this activity,

basically restaurants and bars, that are in seven of the

‘eight units.

The eight units on the first floor from left to
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right are labeled A, B, C, D, E, F}'G, H, from thé.left to
the right facing the condominium unit. Unit E 1s not part
of the lawsuit; Don't even know who owns Unit E. The
board'at.this time feels there's no violation of ﬁhe
covenant and restrictions in Unit E.

So in closing my. opening, I'd ask the judge and
the Court to hear what these clients have to say and

undefstand the reason, please, for the 75 percent changing'

- rule.

The case 1s really about democracy and how-we
won't let a small select group of people control the
destiny of the majority to.the majority's detriment. And
it's a democratic case and it goes deeper than you see on
the ground. Clearly anybody walking by can make a
decision on this case and say there's restaurants there,
the master deed says no restaurants, bars. Anybody can do
that. But we have a case in equity court and we're asking
the judge to do equity between the homeowners association
that didn't~jump on these restaurants right away, and
fhat's an understatement, and some businessmen that own
those commercial units that are clearly in violation.
We're asking the jﬁdge to stop it and award court fees and
costs to these plaintiffs.

Thank YOU, Your Honor.

THE COURT: Mr. Boger.
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MR. BOGER: May it please the Court, Your Honor.
I'1l be brief. |

It's interesting that Mr. Spillane talked about
déing equity, because that's what the defendants want.
They have owned these commercial establishments, éome of
them for 15 years, and they‘ve never been, with fhe
exception of an 11 percent no settlement, ever been
challenged in any way to open these restaurants.

The law is simply dead against them. We can

argue the law for the defendants in this case, but doing

equity would certainly be equitable estoppel -- that's
what our argument is -- waiver and laches. Those are our
three defenses. |

We will establish through the evidence in this
case that the plaintiff has allowed these businesses to
run, regardless of what their restrictions say abbut
waiver being not an option, -they've let them run for 15
years and suddenly out of the blue it comes along and they
waﬁt these things shut down.'

My clients are in commefce, they pay their

taxes, they have good running businesses and continue to

run businesses in a deep recession, and to shut them down

would be inequity.
THE COURT: Mr. Best.

MR. BEST: Your Honor, in judicial economy I am
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fully in line with Mr. Boger's opening statement.

THE COURT: Thank you.

Mr. Spillane, you may present your first
witness. | |

MR. SPILLANE: Yes, Your Honor. I'd call Karen
Greiner to the stand. |

KAREN GREINER, after being duly sworn, tesﬁified
as follows: | |

THE CLERK: Please have a seat there, ma'am.
Speak into the microphone and state your full name for'the
recoxrd.

THE COURT: And please spell your last name.

THE WITNESS: Greiner, G-R-E-I-N-E-R. Karen
Greiner.

DIRECT EXAMINATION

BY MR. SPILLANE:
Ms. Greiner, where do you live?
"I 1ive in Richland County, Columbia, South Carolina.-
Do you live at Place on the Greene?
No, I do noﬁ.
Do you own a unit --
Yés, I do. |
—-— at Place on the Greene?
I do.

A residential unit? .
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Tt is. It is.
And when did you purchase that?
We purchased that back in May of 2002.

What is your occupation?

- O - © B

I'm an advertising executive; write and produce ad
campaigns, that sort 5f thing.

o) That's interesting;

A Yes, sir. H

Q You said "we" to the purchase question. Who did you
purchase it with? |

A My husband and I. My husband and I purchased it.

o) And why did you purchase it?

A ’Well, actually.wé had -- I had read where Senator
Hollings was going to get a bingld chunk of money to redo

Five Points and I had a son who was entering Carolina and

-~ a daughtet two.years‘after that and I thought -- actually,

I read the classifieds as kind of a hobby and I happened
to see the condominium and it just seemed iike a really

awesome price. So we went to look at it and jﬁsf thoughf
it would be a goéd investment and my son could-live there

and perhaps my daughter later.

Q What's your role with the homeowners association
today?
A I'm the president of the homeowners association.

Q You're president, you're the plaintiff's president?
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Right now, uthuh.

How long have you'lived in Columbia?
My whole life.

Okay.-

I'm fifty~soﬁéthing.

How did you become active in the --

= O R C T~ @ T

Well, when I bought the condo -- this is going to
make me seem a little dumb at the time, but when my
‘husband and I went and loocked at it, I didn't reallyA
realize that the commercial unité were even part of the
whole Place on the Greene, becauéé you're buying it as a

residence so it didn't really dawn on me. You kind of

- walk past them and get on the elevator and go up. 2And at

. the time the condominium complex really needed some

repairs; you know,“énd I've remodeled homes and I just
like that kind of challenge. So I thought,‘wow, we could
buy this;and then I could help them fix it up.

- Actually, the first floor behind the commercial

'units, which again I didn't realize they were part of it,

was like the worst looking. Anyway, so the idea was that
I could help remodel it. And so --
Q So I take it there Were —

A~ So I got on the board so that I could have some

- say-so way back then.

0 All right. So there are residential units also on
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the firstkfloor; is that correct?

.There‘are on the other side, yeah.

The back side?

On the back side.'

Do they face Greene Street?

No. |

You're familiar with the commercial'units.now; is
that,corréct? . |

A - Yeah. I got-real familiar with them when I got on
the board. I thought,»oh(‘this is part of it.

O - How did you become a board member?

A+ I just said I wanted to be one.

"Actually, this is my firstlexperiende ever with
a condomiﬁium or being on a board. And it's really
actually kind of téugh to get-people.to be on the board
because it's kind of a volunteer and everybbdy‘s busy and
doesn'tuhave time. And so I'just‘said I wanted to be on
the board. |
0 And’whd did you say that‘to?
A Landﬁark -- Weston reélly at the time. They send out
a thing anut the annual meeting and you go to the annual
meeting and "Does anybody waﬁt‘to be on.the bqard?" I mean
that kind. of thing. o

Q Western?

A Weston at the time.
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0 What was their r01e§7

A  They ﬁere the property management company at the
time. But actually just a few months after we bought the
condé, it switched to Landmaﬁk. |

Q Weston was the property managementvso you got on the
board and then —-

A Went to the arnual ﬁeeting and they were like,
"Anybody want to be on the board?" And you stand up and

you say a little bit about yourself and that was kind of

it.
0 So how did you;hélp when you got on the board?

A I didn't know anything. I didn't éven know. that

those units were part of Place on the Greene. I mean, it

sounds kind of stupld but you dldn t think of it like
that because it's a r951dence
Q  Tell me abdut'the board meeting. Who .runs the
meeting? |
A Well, the management compény kind of does up a little
agenda.

Theré's always kind of - a challenge of just you

want people on the board that are going to actually come

‘to the meetings and help out a little bit. So, you know,

we have old bu51ness -— you have- meetlngs We read the
minutes .from the last meetlng, we go over the financials,

we have old business and then new business.
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And yoﬁ talk about all of the -- just thé
problems. And that'siwhen I learned —-- well, I had, of
course, found out they're commeréial now, but all the-
problems, the trash, the bugs. I mean everything's --
security, it all goes back to those commercial units. So
that's how I sﬁarted becoming familiar with the commercial
units.

Q Did the board meeting discuss problems? '

A All the time.

O - And those problems again were you said bugs and trash -
and what else?

A Secuﬁity, noise, all the things that the residents
éomplained about, or my son complained about too.

o) And you traced those problems back somewhere and I
missed that.

A Well, they go back to the commercial units because

they're the ones that generate a lot of trash and because

of the food and the bugs. I mean, it's just a lot --

people that just live don't have quite as many things to
deal with.'-

Actually, my husband and I owned a restaurant so
I'm real familiar with restaurants.
0 Okay. Thank you. So What did you do?
A You know, I was like -— I just couldn't believe that

you could -- that you could -- that anybody cbuld agree to
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having a bunch of people living above a place that could
stay open until 2 or 3 in the morning and have loud music.

I mean, it's just like, how.can this be? How can this be?

I just -- I don't know.

I mean, I would ask the management company and
the whole answer was just always; "Well, they've just
always been there. They've jusf been there." I was like,
"Well, but are they supposed to be there?"

It Jjust seemed like nobody in their right mind
would agree to have, you know, people living right above
or behind stuff that was open so long. I just didn't get
it. |
0 What are the names of these businesses, do you know?
A The Place on the Greene, The Pita Pit, The Blue
Cactué, you know, the -- | |

0 Well, The Place on the Greene is the homeowners

association. What is the name -- do you know the names of

the other businesses?

A Oh, Tavern on the Greene. I'm sorry. Not Place on
the Greene, Tavern on the Gréene.

Q So then what did you do? You're frustrated?

A Well, I am frustrated.- It kind of -- you know, I got
back on the board the first yeér and, you know, just after
a few'years of, you know, people telling me that that's

just the way it is, it's like but, you know, it just
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doeén't méke‘any sense.

So I literally got a copy of the deed, the
master deed, and had been told that my main job as a board
member was to uphold the master deed. And I‘m like, okay,
well, you know, maybe we could change whatever's in there
SO thét these commercial people won't be there. I mean,
we've got to do something because it's never -- it's
always -- it's just always -- we're just always going to
have all.these problems.

Q - Let me, if I could --

A Okay. |

0 —— show yoﬁ wﬁat's beeﬁ marked Plaintiff's Exhibit 1.
Do you recognize that?

A This is our master deed. Absolutely.

MR. SPILLANE: All right. Thank you.

I mové -

MR. BEST: Without objection, Your Honor. We
stipulate that those have4already been marked.

THE COURT: To all the exhibits or just. the
plaintiff's exhibits? '

MR. BEST: To Plaintiff's 1 through 8, Qhat was
pre-marked. |

THE COURT: They're all eight admitted, then.

- (WHEREUPON, Plaintiff's Exhibits Nos. 1-8 weré

“admitted into evidence.)
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MR. SPILLANE: Your Honor; I have tther copies
of this master deed. If I could have the certified one
with the Court while she looks at the copy.

THE COURT: Certainly.

BY MR. SPILLANE:
Q I'm giving you an exact copy of what is Plaintiff's
1.

THE COURT: She can take the one with the

sticker én it.. It makes no difference to me.

BY MR. SPILLANE:

0 Okay. I interrupted you rudely when you're talking
about "so I got the master deed" I think is what you said.
A I did. I got the master deed. because I --

Q Where did you get the master deed?

A Actually, when you close on the condo, my lawyer had
put it on the back of my file with my paperwork on the
condo and it was actually in there, the master deed.

Q And what were youi -- you had. a question or
frustration? |

A  Well, the thought process was, okay, so, you know,
either we could maybe change whatever's allowing these
people to be there -- well, actually that's what I really
thought I was going to do. But I gdt the master deed and
I started klnd of going through it and I got to a part

that was about the commercial units, and it was like —— I .
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mean, I was expecting it to be in language that I couldn't
understand because I don't know that much about legal. In

fact, this is my first time ever in a courtroom, so I'm a

-little nervous.

0 What part did you.come to?

A . The part where it talks about and it says really
plainiy "no restaurants." And I'm like, weli, Mafk,
listen to this, I mean, becaﬁse it wasn't hard to
understand. Let me see.
Q Could you direct the Court to the page and to the
section -
A Right. Exactly.-
Q  ~-- you're talking about.
A Right. This 1is the part that I found. And actually,
I didn't look for anything else because I thought it was
pretty clear. It's on page 13;

THE COURT: One moment, Ms. Greiner.

THE WITNESS: Uh-huh. |

THE COURT: If you would move back from the
microphone a little bit.

THE WITNESS: Oh, I'm sorry.

THE COURT: Either that or turn them down
because your voice 1is carrying into the courtroom next
door. |

THE WITNESS: Oh, my gosh. I'm so sorry.
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THE COURT: It's fine.
THE WITNESS: I'm sorry.

THE COURT: Either just push them down so that

you're not speaking directly into them. I think:your

voice is loud enough that --

been

THE WITNESS: Without them. I hear you. I've

told that. I'm sorry.
THE COURT: Thank you.

I'm sorry. - GO ahead.

BY MR. SPILLANE:

0 You're excited about being here?

A Well, I mean, I've been working towards it for a long
time. But ahyway.

Q Okay. I understand you're excited, but we can all
hear. Good acoustics.

A Okay.

Q So you found something you told us on page what?

A It was én page 13.

Q -Can you show us?

A Section 3. It's the third piece down. Section 3.
And it says "condominium commercial unit." And if you
read it, it says -- 1s it okay to read it, the little
part? |

Q Sure.

A Okéy. "Each condominium commercial unit is hereby

76




llO
11
12
13
14
15
16
17
18
19
20
21
22

23

24

25

23

restricted to general office spaée énd limited service
establishments by the ownef thereof and his agent,
servant, invitees, licensees, and patrons. The use shall
comply with all the ordinances and zoning regulations
enumerated by the City of Columbia and the ruleé and
regulations of the board of directors. The rules and
regulations, among other things, however, shall provide
that no restaurant or establishment engaged in the
preparationAor delivery of food, no poolhall, game room,
bar, lounge, or retail shop that relies on a volume of
walk-in patrons shall be permitted.™ |

0 And did you say that's as far as you went?

A | Yes. | |

d Then what did you do?

A ‘Well, at the next board meeting I told them that we
didn't need to amend ahything, it's here right plain as
day. And I still got a lot of resistance in terms of
just -- I just decided that I was going to try and uphold
the master deed because that was what I'm supposed to do
as a board member and it states clearly what it stated.

Q What did the board do ultimately? |

A Well, actually I informed the board that I was going‘
to try to télk to a few lawyers. I was going to try and
find out if,lin my limited knéwledge, if it seemed as cut

and dried to them and then I was going to try and get
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lawyers to come and talk to the board because I knew I
couldn't get them to do it on my own, because we're a
board, there's five of us. 1I'd have to get them to agree
that, you know; we sﬁould do this, we should uphold the
mastef deed. |

So I talked to a few lawyers, eventually had
them come and, you know, say you came and saw, you Know,
spoke to the board on your interpretation of, you know --
I was trying to see if we could take it to the'legalAstep
to make it happen. |
Q All‘right. But you had contacted other attorneys
prior to that? |
A I did. I did. I did.
Q What were the reasons the board was reluctant?
A Well, you know, when you have a condominium, the idea
is you have to agree when it comes to repairs and spending
money. And you have a regime fee so money is put in a
pool. AIt was really a‘question of most of the time
feeling like, you know, we just don't have the money, we
can't spend.the money on hiring a lawyer to try and uphold
the master deed. And I tried to -- my goal was-to make
them understénd -~ as I see it, that's the whole reason
you have a board of directors is to uphold the master deed
and to do what's best for the building and:the residents.

And, ydu know, all these peoplé complaining about noise at
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3 in the morning and complaining about bugs and trash, you
know, it was like ybu could never -- you couldn't have a
whole lot of .success as long as there were ﬁestaurants and

bars in the bottom of the building, the first floor of the

building.
Q So what are you asking this Court to do?
A I'm asking them to give an injunction so that those

bUsinesses have to cease and desist and that we go back to

li&ing by the master deed which says tﬁat, you know, you

‘can have general office space.

You know, nobody minds if there's a business

 there from 9 to 5, 9 to .6, and it's a, you know, just a

little few people coming in and out type of stuff:or a
limited service. It would be like a great littlé“spot for
like even a little law-firm would ‘be great, I thiﬁk.
Q Has the board spent money on this actibn?
A We have. We have: 2And we actually -- in order- to
make it happen, we had to agree that there was a cap.
We'll try and uphold the master deed and fight this thing
to a -- you know, but we woﬁ't go beyond that because we
have limited resources. We're not, you'know, we-ﬁust have
the regime fee stuff..

So, yeah, that's what I would like, to ceasé and
desist. |

Q All right. -Is .there anything else you want?
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A You know, I don't really feel like we should have to

“pay the costs. I'd kind of like for the Court to ask that

they pay -— that the homeowner association doesn't have to

pay fdr these fees.

‘Q What's théybésis of you saying that the association

shouldn't pay?

A Well, if you didn't have to go through courts to
uphold -- I mean, I tried just showing this to people. We
sent out a complaint’tb the owners because it's not really
the people that run it as much as the owners, because 1f
they read their master deed, they would(see that they're
not suppbsed.tb lease their building to those types of
places.

O ° Let me show you Plaintiff's Exhibit 8 and ask you if

you recognize that.

A Exactly. This was step one. We sent a letter to the

owners saying, you know, we want you to quit having those
types of -— leasing those types of businesses to your

tenant.

Those are my letters; is that correct?

Correct.

Q

A

0 How were those letters sent out?
A Certified mail. Absolutely.

Q

And whatfs the date on those letters, the first one

-at least?
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A The date is June 25th, 2007.
'MR. SPILLANE: I think all of these are
admitted.
THE COURT: Yes, sir.
BY MR. SPILLANE:
Q Are you familiar with the amendment process for the

master deed, for the restrictions in the master deed?

A In other words, if we wanted to amend the master
deed?
Q Yes.

A I know you have to have 75 percent.

Q Seventy—five percent of what?

A Of the owners agree that they want to amend the
master deed.

0 Let me direct your attention to page 21.

A All right. All right. I'm there.

Q Do you have that section?

A Are you talking about the amendment of the master

deed?

0 ‘Yes?

A XV11il.

Q That's Roman‘Numeral 18. Basically what does it say”?
A "This master. deed may be amended by the vote of at

least ‘75 percent of the total percéntage interest of all

co—owners cast in person or by proxy at the meeting.”
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Or by proxy, yeah. That means, you know, if you
can't be there you can —- somebody can vote on your

behalf.
0 All right. And when did the amendment become

effective?
A Shall become effective upon recordation of the
written -- in other words, .it has to be pretty official.

It has to:be put ‘on record by a lawyer.
Q All right. We'll let the Court look at that.
In your experience, have there -- and you're
still president now, correct? |
A I'm president now. I got on the board back then and

I've remained on the whole time.

-0 You've served how many years?
A Four, five, six, seven, eight -- this is my sixth
year.
" Are you elected every year?

You are. You are. - o \
What's the term'of,a board member?
A year. |
How many board members are there?
Five:
Do you know who they are right now?
I do know who they are. Myself, Jerry West, Michael

-Dover, Tim O'Brien and Brian Smith. We had two new ones
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this year.

Q You had two new ones coming on?

A Uh-huh.

Q0  Jerry West, what does he do? Do you know his
occupation?

A -I‘reaily don't. I mean I know he's in some kind of

management stuff.

[ © R G- @

me.

Okay. The next person, who is that? .
Michael Dover.
lDo you know his occupation?
Michael works at Carolina First.
All right. And the next guy?
Is Tim O'Brien. He's a new —— he's new.
Lot of times -- actually, he was kind of like

He bought a condo and so I think that's why he wanted

to be on the board. He just recently purchased a condo.

0 Okay. How old is he?

A He's kind of)a young guy. He's about thirty-ish
looking. o | |
Q And who else?

A One othér guy,- Brian Smith.

Q What does he do?

A You know, I thought-he was a doctor, but when I

called Michelle to see if she knew, she didn't know. I'm

not sure. But he, too, recently had purchased a
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condominium.

That's usually the way -- I mean that's how I
got on too. It's like, oh, well, let me see what's going
on and how I can make sure that the best interest is being

served for the residents, I guess.

o) Were there any requests to the board during your time
to change the -- to amend the master deed, the
restrictions?

A You know, I have to tell you that it was really more
me saying, "Come on, guys, we're supposed to uphold this."
You know, my first thought when I first, very
first went to the master deed was going to be trying to do
an amendment because I assumed that those commercial
people could be there. I mean, so no, we didn't talk

about an amendment because step one was just to uphold

- what's there. I mean, it was already in black and white.

It was always there. We didn't have to amend it. So no.
Q Do you feel the association's given up its rights to
crack down on the restaﬁrants and bars?
A Not at all. I ﬁean, that doesn't make any sense. I
mean, no, no, we haven't given up our right.

I'1l admit that the board of directors -- or I
can only speak for Place on the Greene, but I mean people
are just giving of their time freely, you're not paid

anything. You know, there's not a lot of initiative. I
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don't know any way to put it.

But I mean, I had to push through an initiative

- to get the first floor retiled because that carpet from

where the -- was:- just disgusting.

I mean, it's kind of a -- the building was
really becoming kind of run down and it was just not a
good thing when I first got there. And so I knew if we
could do some things it would help. And there's ﬁust not
a lot of initiative.

And I don't think we should be penalized,
because we're jﬁst a group ofvpeople/ five people, that
constantly chahges year after yéar.’ I mean, I've been}on
the boafd the longest of anybody, or a lot of people.

Q Let me diréct your attention to page 22.
A All right.
Q And two sbecific sections onlpage 22 of the master
deed. That's Artiéle X1X at the bottom of 21.
Right.
Section 3. |
All right. Costs.
What's yoﬁr understanding of that?
"In any proceeding" --
Just tell me your understanding of that.
| Oh, it just means that we shouidn't have to pay to

uphold the master deed.
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Q Who should have to pay?
A The people that were violating it.
Q You truly feel the defendénts here, which is Pita

Pit, Tavern on the Greene, Blue Cactus, I think, the

restaurant --
A Uh-huh.
Q -— you truly feel they're violating the restfictions?

A Absolutely. 2Absolutely. And just becauée you've
gotten away with something'fbr a'long -- I mean, it's
still not right.‘ It's still nof supposed to be happening.
0 Do you feel you have any ulterior motives here?

A None whatsoever except for, again, I go back to —- I
don't think you could find anybody that would -- a group
of 75 percent -- 75 percent of any group of owners that
would say, yeah, that's a good idea, let's have a bar

that's open until 2 and 3 in the morning, what a great

"idea, and a couple more restaurants that create all this

trash. I mean, nobody‘is going to agree. It made no .
sense that thaf was a possibility.
Q And you feel you're right in this~case; is that
correct?
2 Absolutely I'm right.

And, you knbw, I mean, I know the economy's bad,

but they're -- it's just that that building is always

going to have issues that we, as a board of directors, we
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can't overcome these. They're just too massive, they're

too big a problem.

Q . All right. Let me direct your attention to Section 4

on page 22.
A Uh-huh.
Q What's your understanding of Section 4 of Article

X1X, Roman Numeral X1X, that's 19, Section 4.
A You know, that's a really good one, T mean, because
it was prdbably put in there because -- the association is
kind of not a very strong group of people, so you |
shouldn't be able to get by just because we‘haven't done
our duty in a more timely fashion, I guess.
Q Has the association incurred expenses in this
laﬁsuit?.
A We have. We have. And that Qas probably the thing I
went out on a limb the biggest for. But, you know, we |
héve expenses around $5,500, between five thousand and six
thousand, you know, because -- |
Q At this point?
A —-- there still legal fees and -- yeah, exactly.
Uh-huh. |

MR. SPILIANE: Thank you. Answer any questions
the other attorneys have.

THE WITNESS: O©Oh, all right.

THE COURT: Mr. Boger.
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MR. BOGER: May it please the Court, Your Honor.
CROSS-EXAMINATION

BY MR. BOGER:
Q Ms. Greiner, you've beén on the board longer than
anybody?
A Well, I mean, I didAout the list of the different
people and Karen'Denning was on there for abéut three and
a half years. Her son graduated so she was no longer on
the board. But, yeah, I've havé been on there -- this is
my sixfh year.
Q0  And since you've been on the board the longest you
would have access to the records of the history of this
association; isn't that right? |

A - Access to the history},yeah, yeah.

Q Is there a boock somewhere that has ail the minutes in
it?-

A Not exactly. I would say kind of more recent ones,
but we were actually up in a -- like an attic looking for

old minutes and stuff.

People don't do the greatest job in the world
with thét part. I guess because it always changing.
Q So the only records you ever looked at was what was
produced over the past six‘years; is that your testimony?
A Yeah. I mean, i have the ones from when I've been on

the board.
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And like I say, when we hired the lawyer, the
idea was is we were supposed to'go and find all the
records to give to him to see if, you know, he could find
anything. So we dug up some and there wasn't some real
perfect little ——‘all these records. It was just kind of
a hodge~pbdgé of stuff that we passed on.

Q Let me show you this document and see if you
recognize that document. |

A No, sorry.

Q You've never seen that before?

A Unh-unh. But I could sit here and read it if you'd
like. -

Q Well, I'm going to ask you to, but let me find my

‘place first.

Okay.
‘That's dated March 21, 1991, isn't it?
1991, yeah, yeah.

You didn't have that record; is that right?

- O C

Again, I didn't -- when we were going to gathér stuff
to give to the lawyer ——f

Q I understand. You did the best you could.

A Perfect, righﬁ.' |

Q. But in that document you're looking at, look at the
part that says 'mew business" which is about three

quarters of the way down the page.
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A Okay. All right.

0 And if you can just read that, ﬁhe first couple of —-
well, Jjust read that whole little paragraph for me.

A "Beau Powell addressed the vacancy problems of the
commercial units due to thevrestrictions as stated in the
master deed. Restaurants, which are prdhibited, have
worked well in other similar buildings. He offered the
motion to amend the bylaws to allow.the board af its
discretion to allow other usage. Due to there being less
than 75 percent, .the mbtion will go to the hoﬁeowners in a

spécial election. The additional caveat was made there

~would not be beer or wine sold without food consumption."

I think thaﬁ's a iule -- but yeah. Okay.
Q  So that's out of the minutes that you either didn't
have or couldn't find; is that right?
A Yeah. I mean, they might be in that box.
Q That seems to say, doesn't it, that there is a motion
on the table to amend the bylaws to allow restaurants to
be there as long aS'théy serve beer and wine with food
consumption; ish't that right?
A Amend the bylaws. Is the bylaws the same as the
deed, the same deal? | o
Q I'm not supposed to énswer your questions, but yes.
A Okay. A
Q Sé that's one you didn't have; is that right? In-
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'your investigation in looking through the attic and so

forth, you didn't have that one?

A I don't think so.

Q Okay. Now let me show you another document.  Take a
look at that one.

A All right.

0 | Now, the date at the top of that is March 22hd, 1993;
is that right?: ‘

A Right. Right.

Q  And if you'll look at-once again where it says "new
businesé," whaﬁ does that say? | |

A "The Duck In restaurant has notified the board of its
intent to build é deck in front of the commercial units.
currently occupied by G&A Jewelers and the Columbia Tan
Spa. This p:operﬁy is owned by the éity of Columbia and
the deck will have to be approved by the zoning
department._ The opinion of those present at the meeting

was that the deck, done properly, could be an asset to the

building.”

Q - Okay. That's good. Ydufve got the-part.

A Okay;

0 So it looks like that the first one-I showed you was
dated 1991; is that right?

A Right. Uh-huh.

0 And the second one is March of '93 —-
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Right.
-- which is two years later?

| Right.

(ORI Ol

. And it appears that The Duck In is a restaurant now

in Tavern on .the Greene, isn't 1it?

A Uh=huh. _
Q ' And they're going to build a deck in front of those

commercial units; isn't that right?:

A Right.

0 And no objection from the homeowners association;
isn't that right?
A Or at least those five people on the board, yeah.

) Well, if there were a problem with the entire

association, wouldn't they héve come to the board and
said, gee, there's something going on here, thefe's a
restaurant that's come in, I want to stop this?

A No. It doesn't really work like that because there's
some owner residents, but the great majority are leased.

Q Wouldn't the board, however, have done something in
its power to stop a restaurant had it not already.approved
a restaurant in 19927

A . I don't know.:»I think maybe these people -- I don't
know. I don't know.

Q You just don't know. And part of the reason you

don't know is you don't have access to the history that
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apparently the defendaﬁts have; is that right?
A Well, people on the board don't know a lot. I mean,
we're just people.
Q Okay. Now, let me show you the next document,
March 25th -- March 24th, 1995. See if you recognize that
document. -
A Ndpe. Again, I didn't get in there until May of
2002, | |
Q  Well, and if you would, this is once again thé annual
meeting, isn't 1it?
A In 1995 this is the annual meeting.
Q Okayf_‘And if you'll read the first line, where does
it say the meetiﬁg was held?’
A At Beau Deeis réstaurant; |

Well, you know, I definiteiy'knew that there's
been restaurants there a long time. - I think that was the
reason why people just =- on the board were like, well,
it's.always been there, it's alWays been there. So, I

mean, I don't dispute that there's been restaurants there.

-0 Well, if you're the —-- 1if you've been there the

longest, you've been there six years —-

A Uh-huh.

Q = -- and you can't find old records that have history
of it, is it possible that records existed that tacitly

approved of restaurants and bars and that you just didn't
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know —;

A - Well, even if they approved them, they didn't get the
deed changed. It says plain as day, no restaurants
allowed. I mean, that's all that I'm going by.

Q But there was not an amendment made and, once again,

you don't have any history because you're just people?

A Yeah. There was not an amendment done.
Q Okay.
A Had there been, then we might have, as the current

board, attempted to do an amendment so that there couldn't

“be restaurants, I guess.

MR. BOGER: Beg the Court's indulgence.

. BY MR. BOGER:"

Q Now, you came on in '02 again?

A No, I bought the unit in '02. I actually was -- our
annual‘meetings are in December and that's when we vote,
and so December of '03.  So the board for '04 was when i
first came on.

0 -Aﬂd this restaurant/bar has been a problem for a long
time; is that right? -

A Yeah. Once I found -- yeah. I mean, it's part of
Place on the Greene. It's not just there.

Q And has tﬁat been a focgs of some of the meetings?

A You know, not really becausé there's just this, Well,

they've just always been there, they've just always been
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there, they've just always been there. So no, there's
not -- I mean, I have to honestly tell you that I. am the
one that after reading the master deed said, you know --

that spearheaded this, well, let's uphold the master deed.

Let's try and just uphold the master deed and do what

we're supposed to do.

0 Let me show you this document, if I may. :If you can
just identify that for me.

A December '03, Clawson's Inn.

0  And what does it -- give me just a second. ‘

The prbbléms in the middle of that are -- the
topics are re-election of officers, budget, roof repairs,
revision of rules and regulations, fines and pénalties,
pigeon problems, and résults of pet preference by owners.
Is that the.problems in those thiee? |

Right;
The restaurant is.not on the table in '03, islit?
No. |

In fact, without me going through all of these —--

A
Q
A
Q
A The restaﬁrants are never on the tablé.
0 It's hever been on any --

A No, because they've just been there.

Q At any annuél meeting that has not been an issue, has
it? “

A Unh-unh: No. I mean, it just -- no.
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Q Sé this is just soft of your spearheading, this .
termination of the restaurants?

A No. This is me upholding the master deed.

0 Okay. |

A Or looking at what should or shouldn't be. This is

me going, there is nobody in their right mind that would

say I want to live above -- that's all that is.

MR. BOGER: Your Honor, I would --

THE WITNESS: I mean all along I will tell you
thaﬁ lots of people that live there say they don't like
it. |

MR. BOGER: Object to anything that --

THE WiTNESS: Ch, sorry.

MR. BOGER: I would like to move to mark the
exhibits which I have given her, and I think there are
four. Did anybody keep count?’

THE WITNESS: Oh,-I'm sorry. One, two —--

THE COURT: Any objection? |

THE WITNESS: Actually, there might be five.

MR. BOGER: I will do them individually, Your
Honor, unless there's an objection.

' MR. SPILLANE: Your Honor, I plan to call Deane
Chavous later to signing two of these. |
We have no objection to their admission as four

exhibits. Are they all separate?
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THE COURT: There are four?
MR. BOGER: There are four. Two pages need to
be stapled together.
MR. SPILLANE: They seem to be the business
records of the,association. {
THE COURT: Just give the court reporter an
opportunity to mark them before you start back.
(WHEREUPON, Defendant's Exhibits Nos. 1-4 were
marked for identification and received into
4eviden¢e.)
MR. BOGER: Your Honor, that all the questions I
have for‘Ms.lGreiner. ‘
THE COURT: Anything from you, Mr. Best?
MR. BEST: Yes, Your Honor, just a few.
‘CROSS-EXAMINATION

BY MR. BEST:

Q Ms. Greiner?
A Yes.
Q A couple of times you have made the statement that

who in their right mind would want to live above that?

A Uh-huh.
Q Isn't it primarily college students that live at

Place on the Greene?

A You know, it's a combination, which I was kind of

pleased to see.
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R T e Y

Q But there are a lot of college kids that live there?

A Yeah, there are. 1It's right'there at the university.

© You can walk to class. 1It's perfect.

Q thse duty istit to follow through with the amendment
process in that master deed? Isn't it yours?

A The board of directors.

g. Yours now?

A Are you asking me 1f I was going to make an
améndment would it be my job?

0 If you were to make an amendment, isn't it your
responsibility to follow through to see that the
recordation takes place?

AT gﬁess.» I mean, I'll be hoﬁest, when you're on a
board bf—condominiums you don't know avwhole lot, but yes,
I would assume if you ‘uphold the deed or you amend. the.
deed, that it's up to you.

Q  All right. 1In the first exhibit that Mr. Bogér‘

. showed you —--

Uh-huh.

—-- I think it's March of '91.

Uh-huh. |

It says a special vote is going to be taken.
Uh—huh. |

Do you'havevthe results df that vote?

I mean in '91 I wasn't even —-- do I have the results?
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Q You are the board, ma'am. Does the board have those
records”? .

A I don't think so. I'd have to look.

Q So if I further understand your testimony, the way
you read these restrictions ié that if you can get

75 percent this year and 75 peréent next year, you can
flip-flop this thing any way you want to?

A No. i don't think so.

0 That's the way you testified.

A Oh, yeah. I meén, if ‘I could get 75 percent of the
people to say they don't want réstaurants down there,
yeah, that would -- but I didn't need ﬁo do that because
it already said it in the master deed.

Q All right. Now, in 2004, is that the year that you
ran for the board? |

A Yeah. Well, actually December of 2003, which yes,
I'm on the boafd starting in"O4, January of '04.

0 ‘And did in '04 the board for Place on the Greene

.publish some new rules and regulations?

A We were always trying to do -- you know, we were
trying to —-- with students livingithere, yeah, we had gobd
rules and regulations, as does every place.

Q Can you'identify.that document for me?

A It's the rules and regulations. that my guess is

Michelle -typed up.
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Q And if you would, turn to the last page and cite the
date af the bottom that shows the revision date.

A 1-04. |

o " Do you take that to be January 1047

A I do.

MR. BEST: - Okay. We'd move this as Defendant's
whichever next number, your Honor.

THE WITNESS: -You khow, we're always thinking in
terms of residenfs because that's what we consider
ourselves, residents, people living there.

BY MR. BEST:
Q But you don't live there?
A My son and his wife and»littlé,boy} but they moved
out. So now I'm renting it or leasing it.

~MR. SPILLANE: Théy appear to be the rules and
regs of Pléce on the Greene in '04. No objection.

| THE,COURT{ Mr. Boger, there's no objection from

you?

MR. BOGER: No, ma'am.

THE COURT: So that will be Defendant's Exhibit
5. 1If you'll give the court reporter time to mark it,
please. ‘. |

(WHEREUPON, Defendant's Exhibit No. 5 was marked

for identification and received into evidence.)

BY MR. BEST:
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Q On your page-twb, Ms. Greiner, is that where the
actual rules and regulations start or is that on page one
of what you haﬁe?~

A Renting of unit, parking. .One, two, three is on my
front page.

Q All right. One, two, three. Item three deals with
solicitation? |
A Uh-huh.

0 and, if you would, read the first sentence of that,
please. .

A "Businesses shall not advertise their product,
services or functions in the common areas of Place on the
Greene."

Q Okay. And then go on to,?our pagé two and item
number four. |

A Annoyances? . ‘

Q | ‘Correct. In.théﬁsecond paragraph of that, beginning
With the words "after 10 p.m."

A Right.

"Noise from televisions, stereo equipment,

people, et cetera, should be kept to a minimum at all

times, especially during the hours of 10 p.m. through
8 a.m. After 10 p.m., customers of the commercial units
must be served within the business location" -- well,

that's because they're always spilling out, being loud --
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"outside commercial units. Any tables or chairs for
commercial units are to be brought in by 10 p.m. to
decrease the loitering problem."

Do you want me to keep reading, "Columbia

Police"?

Q No, ma'am, i don't.

A Okay.

Q° The rules in '04 make specific prbvisiohs for

operation of‘comﬁerciai units, do they not? ‘
A Oh, absolutely. When I first got there, thét's the
deal, they've just been here and they've always been. So
we're trying to make the best of the situation.
Q And you made specific méntion of how they should
serve ﬁheir customers and they're serving them what?
A Whét are they serving them?
o] Yes, ma'am.
A ‘Food and drink.-
MR. BEST: Thank.you, ma'am.
I don't have any further questions, your Honor.
THE COURT: Any. redirect?
MR. SPILLANE: Yes, Your Honor.
~ REDIRECT EXAMINATION
BY MR. SPILLANE: |
0 Ms. Greinér, did the boafd vote to bring this

lawsuit?
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A Yes, we did.

Q Do you consider yourself spearheading the lawsuit?

A I consider myself btinging it to the boarxd's
attention, that it's our job to uphold the master deed and
we just need to do it no matter how long it's not been

done. So yes, I was the one that continued to point that

out..

Q0  Let me SHOW'you Defendant's Exhibit 1.

A All right. |

Q And- under "new business" it mentions Beau Powell.
A ‘Uh-huh. |

Q Db you know who that was?

A ; I've learned that he was actually the developer.

Q All right. You don't really know who he is, right?
A No, I don't.' I mean, I don't know him, no.

And it says he addresses the vacancy problem for the

commercial units due to the restrictions in the master

deed.
| A~ Uh-huh.
Q What were the restrictions in the master deed?
" A - That you couldn't have a‘restaurant. It was justufor

general office use and limited service establishments.
Q All right. The second sentence says that it worked
in similar buildings. It .says --

A Worked well in similar buildings.
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Q Listen to my question. He offered the motion to

amend the byléws.

Is theArestaurant restriction in the bylaws or

the master deed?

The master deed.

All right. |

That's why I asked that other lawyer.

-Are.the bylaws part and amended to the master deed?
Hold on one second. Let me look and see if it says

bylaws.
Yes. There are bylaws. But there's nothing
about the restaurants in there ‘I don't believe.

Q Would amending'the bylaws change the master deed?

A "I don't think so.

MR. BOGER: Object, Your Honor. She doesn't

know the answer.

THE WITNESS: i ddn‘t. I mean, the master deed
is the maiﬁ thing that was set up so that it would be a
good prbperty.
BY MR. SPILLANE:

Q All right. Let's stop and find the bylaws which are

attached in the master deed.

A And I see those.

Q  All right. If you could give‘me the page.

A It's right after the certification of incorporafion.
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It's right hére.
Q All right. What page? \
A It'é right after the certification. - You know; the
whole master deed and then therer some drawings of the
building and then there's a certification and theq there's
bylaws. Page 46 is what it's stamped. | |
Q Page 46 it's stamped. That's the bylaws?
A Correct. ‘ |
Q Could you find where it talks about amending the
bylaws?
A Hold on. 1I've looked at this.

| 'MR. BOGER: Your Honor, if it will help, we'll
stipulate that the bylaws may be amended.

THE COURT: It's page 52.

BY MR. SPILIANE:
Q Page 52. |
A Sorry. I'm looking. The writing is kind of little.
Q All right. Page 52, Exhibit J-7, paée seven, talks

about amendments in Article X1V, 14. How are the bylaws

‘amended?

A "These bylaws may be amended at a regular or special
meeting of the members by vote or a majority of a quorum

of members present in person or by proxy."

o) All right. So they would be amended by a majority --

A- Right.
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~- of the people; is that correct?
A quorum, yes.

Q
A
Q Quorum of the interests represented?
A Uh-huh.

Q

"And we said eaflier the master deed would be amended
by a super majority; is that correct?
A Right.
Q What was- that number? | .
A Seventyefive percent.
Q 'All right. Do you know if this motion ever went to
the homeowners in a special election? Someone had a
motion it seems maybe?
From back in '91?
Yes. |
No.

You weren't on it then, were you?

A Ol C

Seems like when we got a copy of this it would have
been in there.

Q Can the‘board amend the bylaws?

A Yeah. I mean, if ydu have enoﬁgh support.

Q- Does the board have to get a majority vote of the
people? |

A Yes. ' Yes, they do.

Q | Defendant's Exhibit 3,'I want to show you -- I think

it's in that attachment.
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Q
A
Q
A
0 From '957
A
Q
A
Q

" That was'one of the letters. That's all I have.
Defendant's Exhibit 3 --
He took them all back.
OCkay. 1I've got 5.
~It's the only one i have.
MR. BOGER: Which one is that?
MR. SPILIANE: That's the annualAmeeting.
BY MR. "SPILLANE: |
I'1l show you Defendant's Exhibits 3 and 5.
Okay.
This was an annual meeting; is that correct?

Right.

Right.

Before you came on, rigﬁt?

Right.

Are issues discussed iﬁ‘the board that never get to
the agenda aﬁ the annual meeting?
A Oh, absolutely.
Q Who sets the agenda for the annuél meeting?
A Ybuvkhow, since IYve‘been on the board, the property
management company.
0 OCkay. Do yourknow of any amendments that were passed
by the people during your tenure, -amendments to the master

deed that didn't get recorded at the courthouse?
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A No.

0 Dé/you know of any amendments that were passed by the

people during your eight years —-- not eight years. How
many years, eight?

A Six.

Q Six —-- that were passed by the people? Were there

any amendments to thé master deed?
A No. |
Q Do you know of any amendments to the bylaws that were
passed by the people during your time?
A No. -
0 All right. Let me show you‘Defeﬁdant's 5, rules and:
regulations. | ”

| And Mr. Best asked you aboﬁt limiting hours and
telling them to take in tables and-all. |

Did the board try to control the situation?

A Yeah. It seemed like the next -- I mean I had just
gotten on the board, but yeah, at least limit things,
sure.
Q Is there any -- who passes the rules and regulations?
A . The board of directors.

0 Can the rules and regulations overtake or trump the

master deed?

A Not at allf no.

MR. SPILLANE: Thank you, Ms. Greiner.
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.THE COURT: You may step down.
THE WITNESS: All right.

MR. BOGER: Recross, Yoﬁr Honor?
THE COURT: Oh, I'm sorry. Yes.
‘MR. BOGER: I will be brief.

RECROSS-EXAMINATION

 BY MR. BOGER:

0 'On page 16 of the these amendments - excuse me, of
the master deed --

A Uh~huh.

0 Can'you fiﬁd that pretty quickly?

A I caﬁ. Page 16. All right. You mean the stamp or
the one at the bottom?

Q The Stamped oﬁewat the bottom.

A The stamp.

Q  The stamp, I'm sorry.

A That's okay. That's the page where it talks about

the commercial units?

0 Yes, ma'am. I'm going to try to just limit my
questioning.

You see where it says "in the preparation or

~delivery of food"?

A. Okay. Let me find that.
0 . It's about the sixth or seventh line down on that

paragraph. "Engaged in," it begins "engaged"?
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A And you'ré in Section 37

0 Yes, mé'am.

A Okay.

Q About six or seven lines down. And i'll just read it
for yéu. |

A Okay.

Q "Engaged in the preparation or delivery of food, no

poolhall, game room, bar, lounge, or retail shop that
relies on a voluﬁe of walk—in patrons shall be permitted.”
Is that correct, that's what it ééys?

A ‘Right. Right. Right.-

0 And in the pictﬁres,“which I think are marked as

Exhibit 8 —--

"A Uh-huh.

o) -- there's a picture of the ATT store; isn't that
right? |

A There is.

Q And it's heavy walk-in, wouldn't yéu agree?

A Not really; I mean it's open 9 to 5, I guess, for

people that have phone issues that come and go.

Q So there's walk-in traffic?
A There 1is.
Q And you've chosen and you're spearheading this

lawsuit not to sue them; isn't that right?

A Correct.
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0 Okay. And you, as the spearhead.of this'lawéuit, did
not find until today that there was minutes in 1991, in
1993, which tacitly approved of the restaurant and bar;
isn't that correct? You didn't find those records, did
you?
A No. I ﬁean, I'm sure. there's a reason Why they're
there and had been all these years. There's no doubt.
0 Could the reason be that you didn't find tﬁem'because
of thé‘poor recordkeeping on the board of directors'
behalf?
A Oh, I think every board in America has poor
recordkeeping, you know, but we do. have our master deed.

MR. BOGER: That'S‘all the Questions I have.

THE COURT: Anything further from anybody?

You may step down; Thank you.

You may call your next witness.

MR. SPILLANE: We'd call Larry‘Phipps.

LARRY PHIPPS, -after being duly sworn, testified

- as follows:

THE CLERK: Please have a seat here, sir. State
your full néme for the record and please spell your last.
THE WITNESS: My name is Larry Phipps. . Last
name is P-H-I-P-P-S.
DIRECT EXAMINATION .
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BY MR. SPILLANE:
Q Mr. Phipps, what's your occupation?
A I write a couple of sports football magazines and

have a small janitorial service.

That's correct.

0 What is your connection with Place on the Greene?
‘A . I have been a resident for about -eight years.

Q Were you ever. on the board?

A For a little over a year, yes, sir.

Q ‘What unit?

A | 508.

Q 5087

A

Q

What type of businesses are béing run at Place on the
Greene starting frém left to right facing the building in
the commercial unit?- |
A Starting with Unit A would be the Pita Pit and then
Tavern on the Greene has thfee units and then you have the
ATT store and you have the new store, the tobacco shop,
and then you have The Blue Cactus.

Q  All right. Let's start with A. What's the Pita Pit
do? |

A They are basically a sandwich shop, I believe. I've
actually ﬁever'been iﬁvthere, but as faﬁ as I can tell
they're a sandwich shop. I see a lot of people going in

and out with sandwiches up until, you know, 3 a.m. in the
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morning the business stays open.
Q Do you have a menu from there?
A I certainly do.
0 Would you identify that? Is this the only one you
have, Mr. Phipps? '
A Yés,,sir.-
MR. BEST: It's looks like a menu, Your Honor.
1MR. SPILLANE: I will introduce this as
Plaintiff's 9.
THE COURT: Without objection.
(WHEREUPON, Plaintiff's Exhibit No. 9 was marked
for identification and received into evidenée.)
BY MR. SPILLANE:
| Do. you have any ofher menus?
Yés, I have a menu from The Blue Cactus.:
Where did you get this menu?
That was pulled from the Internef.
It was pulled from the Internet?
Yes, sir. | |
When did you do that?
iast night. |
MR. BEST: No objecfidn.
MR. SPILLANE: I would submit this as
Plaintiff's 10.

THE COURT: Without objection.
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(WHEREUPON, Plaintiff's Exhibit No. 10 was
vmarked for identification and received into
evidence.)
BY MR. SPILIANE:
Q Mr. Phipps} I show yoﬁ a set of pictuﬁes that have
been marked Plaintiff's Exhibit.7. Would you identify
those, please? |
A >'These are photos.thaf i took a couple of weeks ago --
I guess a few déys ago, showing the front of the Place on
the Greene.
0 Are they pictures ofAPlaCe on the Greene?
A Correct. |

MR. SPILLANE: I move to admit that as

‘Plaintiff's 11, that group.

THE COURT: ' I thought that was Exhibit 7°?

MR. SPILLANE: Stipulated.

THE COURT: I thought that was Exhibit 77

MR. SPILIANE: I'm sorry. You're right.

THE COURT: it's already entéréd.
BY MR. SPILLANE:
0 Mr. Phipps, looking through those'pictufes, do they
adequately depict the front of the Place on the Greene
building?
A Most certainiy.

Q All right. You have some othei pictures from the
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back in that group. What are those? * You have a dumpster,

I believe.

A That's the dumpéter area for the entire complex, both

residential and commercial.

0 Okay. Do you have a menu from Tavern on the’Greene?

A No, I do not. From what I understand, &ll they have
is a menu that's on a chalkboard. And there was some
question regarding that on a separate occasion that I have

knowledgeiof to be able to say that.

0 Okay. Are you familiar with restrictive covenants --
A Yes, sir.
0 —— at Place on the Greene. What do the restrictive

covenants allow for in your understanding?

A They do not allow for bars and restaurants.

Q All right. Businesses, some businesses operating

there are bars and restaurants and serve food; is thét
correct? |

a That;s correct.

Q Does ATT -- I guess it's ATT in Unit E, do they serve
food? | | |

A They do not.

Serve beer?

They'do not.

Serve wine?

i O @

Theyldo not.
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Q Are they noisy?

A In the times that I've lived there, they actually are
not very busy at all. There's not much foot traffic‘going

in and out of there. So no; I would say that they're not.

Q- Do customers loiter in front?:

A No.

Q - They close up at what time, do you know?

A I believe it's 6 o'clock every evening except for

Saturday. I think they close a little bit earlier on
Saturday. -
Q. Do they generate a lot of garbage?

A No.
0 Are you familiar with the problems with the

commercial units at.Place on the Greene?

A  Yes, I am.
Q ~ How are you familiar with those problems?
A Well} of course; I live there and I live on -- right

above the businesses basically. I'm on the street side
the same asdthey are.

Q List for me or teli me about the problems. And if
you can be specific to one unit. Mention either the unit
or the ﬁame of the business. ~I'think we‘talked about Pita
Pit and Blue Cactus. | |

A Well, first of all, I think it definitely presents a

security problem. - For example, the employees of these
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businesses, they have access to the secured areas of the
building. Andlnow when they are going in and out of the
building, the secured part of it, for example, taking out
garbage, wheh they go down to the garage area, come off
the elevator, that is a real opportunity for a vagrant or
any other unauthorized person to come into the building.
And I know,that.this happens because Qhen I go down the
elevator at night, sometimes I will run into peoplé that I
recognize as not being residenté of that building, should

not ‘be in that building, and I will either call the police

or I will question them. So I think it definitely affects

the security. .

For example, the Pita Pit, for example. At the
Pita Pit, they have a real bad habit of leaving their back
door, which goes into the secured hallway, they have a bad
habit of leaving that door unlocked and slightly ajar..
This is a big security problem.. Someone could go into the
Pita Pit, oxder a sandwich or act like they'ré'ordering‘a
sandwich and gb straight through the. back dqor’right iﬁto
the secured entrance. So I think this is a big security
problem.
0 Security,rall right;
A Let me aléo say this.

.I used to, and still do on occasion, check the

stairwell at around 2 a.m. in the morning. There would be

117




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

64

no vagrants in ‘there. But then the next morning at 9 a.m.
there would be wvagrants there.l So somehow vagrants were
accessing that building. |

Q All right;- So the front doors, the front door
entrance is locked after a certain hour; is that what I'm
cqncluding?

A .Weil; no. What happens is you have -- to enter the
building you go through a set of double doors and then you
come to a secured entrance. So the lobby area is
unsecured. (But to get into the secured section, the first

- floor hallway, yoﬁ have to go through the secured door.

Qg Okay. Security, fine. What other préblems?

A Health concerns. These businesses, Pita Pit, Blue
Cactus, Tavern on the Greene,. they roll their garbage down
the hallwéy on to the elevafor, and I don't think anybody
sitting in this ' courtroom right now would waﬁt to get on
an elevator or be in a hallway with a bunch of trash. Sé
I see that as a health concern.

‘ And then you've got the food preparation and the
food storage by these restaurants.‘ That's going to add to
the pest problems we have. We do have a roach problem. A
few years ago wé had to actually pay quite a bit of money
to have the roaches eradicated. So that adds to the pest
problem.

And then another problem we have, this dumpster
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area is very small.

Q Do you have pictures of the dumpster .area in that
package? | |
A Sureﬂ‘

- Q You have a dumpster area in the back-of the building, -
right?
A Right.

Q  Is that near the parking lot?
A - Right. 'It's basically in the covered parking garage.
It's on the outside part of that. |

And what I want to mention about this is from
time to time, we will have vagrants that will go through
that dumpster and pull out the bags'in particular of Pita
Pit -- they love the Pita Pit food -- and leave é complete
mess back there. So not only is there not sufficient
garbage capacity there, we also have a problem with
vagrants going through that garbage and leaving it smeared
all around the garbage area itself. . |

We also have a problem whén the city comes to
pick up that dumpster, and keep in Hdnd,‘this dumpster is
solely - -- 1is basically for the commercial units as well as

for the residents, not near enough capacity. For example,

if you go over there right now, you're going to see where

the dumpster was picked up last night by the city, there

is a large. garbage bag of something -- I didn't have time
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to check it, but there's a large garbage bag that had

fallen out when the city truck picked up the dumpster.

So -— and plus, there's some bottles down in
that area as well as we speak.
Q What are the other problems?
A Well, the other problems are'safety concerns. And by
safety concefns, what I'm talking about is these
businesses increaSé the foot traffic in the area and then
this foot traffic turns into crowds that congregate.  And
quité naturally, you know, if you have any type of
business that's going to stay open late at night in the
Five Points area, yoﬁ're going to have crowds congregate
in that area. |

We have that problem with Tavern on the Greene,
especially now that you have the no smoking inside the
building. You'll hayé groﬁps of people standing out there
'til 2, 3 a.m. in the morning talking. Sometimes it turns
into much moré than talking. You can actually hear every
word they say all the way up to the fifth floor.

- Now, when there's a little confrontation or when
there's, you know, people get drunker and drunker, you're
going to have -- you know, the noise escalateé.

For example, two weeks ago there waé a gentleman
standing in the crowd, I caught the last part of it from

my window, but apparently there was an argument between
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him and maybe it looked like a vagrant guy. ';t almost
turned into the fight.

And, of course, we have had fights out there 
before. I'm not saying those fights were with the patrons
from Tavern on the Greene, but cerfainly"any time you have
people coﬁgregating in the area and they're drinking, you

do have the potential of violence and for fights. So I

see that as 'a traffic concern.

There's actually been occasioné when residents
in the units have actually been arguing with people on the
street. This really happened a lot when Sub Pub was in
existence.

Q Where is Sub Pub?
:\ Sub Pub was in -—- it would have been in F. And that
wéuld be in the area where we have that patio, the
concrete patio. That business would stay open sometimes.
until 5 a.m. in the morning.

| During the South Carolina/Alburn football-game
on a Thursday night, I had to call the police five times
because of all the noise that was generated from patrons'
of Sub Pub. | o
Q- Sub Pub's gone,.though,'right?
A Sub Pub's gone, right.
Q Who's in there now?
A

They just moved in there now. I think it's like a
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tobacco shop or something like that.

Q What do they sell? Just a tobaccb shop. What do
they sell there? _

A I think it's, you know, tobacco. Maybe they sell
candy bars, I don't knéw.

Q But is it general office?

A ‘I woﬁldn't guess it would be genéral office.

Q0  What else? You talked about security, §arbage,‘
safety.

A I want to mention, tod, under safety concerné.that I
also see these businesses with the high amount of traffic

that they have and with the type of business they are, I

‘see that as an increase in the potential for fire as well.

Q  Fire?

A Fire. And I think that's definitely a legitimate
safety concern.

Q Okay.

A . Again, another problem I have is like the residents

of the other units are basically subsidizing all the

excessive water.

0 Excessive what?

A Water.

0 Watex?

A Yes, sir.

Q - Tell me about the wéter arrangement.
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A Well, the water arrangement,'basically th$ way the

master deed 1s set up, really I don't think the commercial

~units-are actually -- since they weren't considered to

be -- there's not supposed to be any businesses 'in there
that use a great amount of wdter, there's really not a
differential in what they're paying and then the other

owners are really. not paying.

Q Do you as a residential owner pay a separate water
bill? | |

A No, I do not.

Q Who pays the water bill?

A The association pays it.

Q Do the commercial units pay a separate water bill?‘
A They do not.

0 Who pays the water bill?

A.  Funds from the association through the property
management.

Q So a general office water bill you cénclude‘is less
than -- would be lesé than a restaurant water bili; is

that what you're saying?
A Certainly.

Q You say théy're subsidizing. 1Is there a noise

problem?
A Yes, sir. You know, I know this year I've called at

least five times about noise generated by-Tavérniéﬁ the
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Gréene,wcalled the police. TWhen I call the police, they
tell me there's many reports.and complaints regarding 2002
Greene Street.. I do not have a copy of those. They are
pubiic record.
Q Noise from what?
A Noise from basically the crowds congregating in front
of the building. And, of course, this is the problem we
have.

Let's take, foi example, you{ve got Place on the
Greene is on one side of Greene Street. On the other side
of Greene Street you don't have ahy open bars, any

businesses that stay open past 9 p.m.

When you look at'the two, the noise differential
is.quite striking. The peqple on the other side of the
street since nothing is open late at night, people simply
walk by. They don't:congregate. They keep on going from
the Five Points aieé back towérds the univérsity area. We
don't have that on cur side of the street simply because
we've got businesses that,étay open until 2, 3, 4 o'clock
in the morning. .

Q  Who are theée people éongregating?
A They would be patrons from, you know, the diffefent
businesses that are thére now. Iﬁ particular right now

you'd be talking about Tavern on the Greene and Pita Pit.

Q . What other problems?
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A Another concern that I have is regarding the
insurance on the building. Quite naturally the insurance
preﬁiums I would assume would be higher because of the
risk.

MR.‘BEST: Objectvto his_assumptions, Your
Honor. ' 4 “
.THE COURT: Sustained as to the assumptions.

BY MR. SPILLANE:

" Q Mr. Phipps, do you pay 1lnsurance, property insurance

on the building because of your unit?
A Yes,'through the regime fee.
Q Who pays the bill?

A The property management cdmpany.

0 Does the insurance company know these restrictions

are being violated?

A I cannot testify to that. I would hope they do

because I would hate to think that the entire building
could go up in smoke and not-have proper coverage.

0 Okay. What about the front doors and back doors?

Are they a danger? Are they a problem, opened and closed?

A Yes, sir.

Q What's the issue?

A Well, in parficular in the garage area, there's
immediate access to the Euilding once thoée garage doors

open. If you have businesses staying open late atAnight
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and employees of those businesses using those entrances or

exits, whatever you want to call them, then you have the
potential for unauthorized people entering the building.
And then you have to question, well, you wouldn't think
that any employee would knowingly allow somebody to enter,
but at the same time, these vagrants in Five’Points are
very cunning. They know every trick in Ehe book and once
that door is compromised in the least, they know how to
take advantage of it.

Q You were on the board for one year, two years,
-something like that?

it was about a year and three or four months.

And you've been following‘the board activity?
Somewhat, I guess.

What were the issues when you were on the board?

= O S

Well, when I took over, the building was in prettyi
rough shape. Many rules and regulations were either

needed or not enforced.

There were physical problems, the most expensive

"of which was a -- we had to replace the entire roof. We

did not have the funds at that time to do that so we had
to have a special assessment, which was not very popular

with the other homeowners.
We had issues with pets. You know, Jjust a wide

variety of problems that we had to deal with.

‘-
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Q Do you concur in the board‘sractivity in bringing
this suit? Do you agree with it?
A Yes, I do. Not only because it's what is written 1n
the master deed but also because of the practical,
expefience of what I've observed, what I've heard. 2nd in
my opinion, the reason that the framers of this:master
deed'ppt this in here was because of the same things that
I'm expe:iencing as a resident. |

MR. SPILLANE: Thank you, Mr. Phipps. I have no
fufther questions. v

THE COURT: Mr. Boger.

| CROSS-EXAMINATION

BY MR. BOGER:
Q Mr. Phipps, were yoﬁ on the board in 19912 .

A I was not.

Q Have. you had access to the records from the time you

were on the board?

A I did not.

- Q Did you find anywhere the 1991 and 1993 minutes when

you were on the board?

A, I did not. ‘

Q Okay. So you don't know what the board did duting
that time, do you? | ' -

A That's correct.

0 What year did you move in? -
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It'was'Febiuary of 2001, I believe.
February of 20017
Cofrect.

: Aﬁd;When did you get.elected-to the board?

_ The first election, I guess, was maybe 2002 or so.

A
Q
A
Q
A
0 And when did youileave the board?
A About a~year later.

0 You did not have a six-year tenure like Ms. Greiner?
A I did not, no.. |

Q As you stand at,tﬁe railroad track wheré the train
comes by and look down towards Five Points, this building
is on the right} isn'tvfhat right?

A That's correct.

Q And it would be a fair statement, wouldn't it, to say
the students leave Five Points and come ﬁp that sidewalk?
A - They come ﬁp that sidewalk as well as across the
stfeet.

0 And it would ‘also be-fair to say that right behind

~the building is a bar called Pavlov's; is that correct?

A That seems correct. Right behindAthe buiiding
there's a parking lot. Behind the building to the right
as you're facing Gréene Street would be Pavlov's.

0 So behind the building to the right is Pavlov's?‘

A Right.

Q  And once again standing on the railroad tracks, to
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your right would be another restaurant?

A Salty Nut.

Q Salty Nut. Those are all -- those two restaurants,
that restaurant énd barAare.right within 50 yards of that
building;' isn't that right? | u

A Yes.

0 And if you once again stand at the railroad tracks
and go down the hill and turn right where Starbucks is,
you go a little bit further and maybe anofher 50 yards

there's a bar called Delaney's; isn't that right?

| & That's right.

Q So patrons from Delaney's, Pavlov's, and Salty Nut
are within, once again, a 50-yard proximity to your

building; isnft‘that right?

S A That_would‘be correct.

Q Isn't it true that water meters could be set up to
have the water for the Pita Pit and The Blue Cactus and
the Tavern on the Greene to have their own separate water

meters; isn't that true?

A I wouldn't know that. I'd have to see what's in the

master. deed.

Q Okay. }

A For me.tb categorially say that, I could not.

Q - Did you know that those three restaurants are zoned

general commercial?
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> 0 » O ¥

What three restaurants?
- Pita Pit, Blue Cactus, and TaVern on the Greene.
They're zoned what? |
General‘commercial.
I'm nét familiar with their zoning. So I couldn't
answer that.
Q. You don't know that. '
Did you know that the board sued its old board

_ when the stucco problem came about?

A No, I*m not familiar with that.

Q Okay. vYou're familiar with the stucco that came off
the building?

A In general terms. I'd heard briefly about it.

Q | and there waé a lawsuit that took place between the

board then and the old board. You're not familiar with

that?

A . No.

o) Now, you own a -—- what is it that you do again?

A I write a cduple of sports magazines and have a small

janitorial service.
Q And you also repair credit?

A I do what?

Q Repaif credit.
A I've'nevef repaired credit. I don't know where you
got that.
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Q Do you know —-- have you ever done anything like how |
to protect yourself if divorce is inevitable?

A No.

0 No? Let me show you your website.

A Oh, you're talking about the book I wrote, "Financial
Sense." That's a.book I wrote on that website.

Q And in that book or in that website that I'm showing

you, it says you'do "how to repair your credit;" is that.

right?

A Ybu know, I haven't messed with this for like four
years. I probably should have taken it‘off the website.

As far as what I wrote, as far as the context of
what I was saying how to repair your credit in that
particular deal, it wasn't -- as far as I can recall, it
wasn't anything other than general statements, yoﬁ know}
things thaf -~ you know, Just general commentary.
Q So, your answer to my question a few minutes ago about-
credit repair, you've never done anything like that, that
was a wrong answer; wasn't ite?
A Yes.

Well, when you say I do dredit repair, I really
didn't do credit repair. I didn't have a business.

What you're talking about-here( these are topics
that are in a book that I wrote.

0 Well, now, that was taken off the Web in October of
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'08.
A
0
A

You can see that at thé bottom.
I understand.
Is it still on the Web today?

It's still on the Web today. And I'd completely

forgotten about it. I haven't done anything with that

book as far as sales or anyfhing since maybe 1999, 2000,

2001, something like that.

Q

Would you consider -- let me strike that.

Have you walked down to the Sub Pub when it was

there and accosted patrons of that place when they were

trying to get a sandwich?

A

Q

No.
You've never done that?
Never.

Do you consider this lawsuit sort of your lawsuit

I think I benefit from the lawsuit, yes, sir.

" Have you done things to these restaurant owners,

accosted customers, talked people out of going in there?

O - O © B

Never.
Never done that?

Never.

- Never done credit repair?

I've never repaired anybody's credit.

So that was a mistake a few minutes ago, wasn't it?
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A What are you talking about?
Q ‘When. I asked you if you repaired credit and you said
no, but your website says you do?'
A Again f'll mention to you, my website, what you're
talking about in this particular section, it tells you
that in the book, you will discover'these things.

"I've never counéeled anyone for credit repair,
I've never counsekéd anyoné for divorce. These are simply
chapters and information in the book. |

MR. BOGER: I don't have any further questions.

MR. BEST: And I have no questions'of this
witriess, Your Honor.

THE COURT: Thank you. Any redirect?

MR. SPILLANE: Thank you, Your anorf

REDIRECT EXAMINATIQN.

BY MR. SPILLANE:
Q Mr. Phipps, you're familiar with_thé deed
restrictions on the property that Pavlov's is located?
A No, sir, I'm not.
0 Are ybu familiar with the deed restrictions on‘

Delanéy's, Starbucks or Salty Nut's property?

A No, sir.
o) Are you familiar with the zoning for those
properties?

A No, sir, other than the fact that they exist.
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Q .Do you understand this case to be a zoning case or an
injunctibﬁ case to'énforce restrictions?

A I think what he was referring to is completely
irrelevant. This is simply to enforce the provisions of
the master deed.

Q' When- you said'you’d/benefit from the lawsuit, what
did you mean? .

A Well, I don't mean that I -- you know, what I'm
talking about is in the léwsuit, if the provisions are
upheld, then I think that that makes the property a more
desirable property.- I think I'd benefit from the fact

that I don't have to listen to the noise. I don't have to

~ be concerned about security. I don't have to be concerned

about the health concerns.
Q . Do you think your ?roperty value would increase?
A I thiﬁk it would help somewhat.
0 What_aboﬁt the value of the commercial property?
Assuming an injunction wére issued, what do you think
about that? | |
MR. BOGER: Your Honor, he's not an expert to
assess value. » |
THE COURT: - I'd sustain the objection.

MR. SPILLANE: I'm not asking as an expert; Your

“Honor. I'm asking --

THE COURT: You need to lay a foundation.

134




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

81

MR. SPILLANE: Excuse me?

THE COURT: I think you'd need to lay a

foundation.

come back

lunch?

before we

2:10.

MR. SPILLANE: All right. Thank you. No

‘further questions.

THE COURT: You may step down. Thank you.
At this time we'll take a lunch break. Let's
at about 2:10 and we'll continue on.

Anything we need to take up before we leave for

Hearing none --

MR. SPILLANE: Excuse me?

THE COURT: TIs there anything we need to take up
leave‘for Iunch?

MR. SPILLANE: I don't believe so.

THE COURT: Okay. Then we'll see you back about

(A lunch break was taken.)

THE COURT: Is there anything we need to take up

before we

.your next

begin back?

MR. SPILLANE: I don't believe so, Your Honor.
MR. BEST: I don't believe so, Yoﬁr_Honor.

MR. BOGER: No, Your Honor.

THE COURT: Then, Mr. Spillane, you may call

witness.
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IOID'IO‘ID‘IOlD‘tO

MR. SPILLANE: We'd call Laura Nichols.

LAURA NICHOLS, after being duly sworn, testified
as follows:

THE COURT: Thank you. If you'd please have a
seat and state your full name, please.

THE WITNESS: Laura Nichols.

DiRECT EXAMINATION

BY MR. SPILLANE:

Ms. Nichols, where do you live?
Richland County, Columbia, South Carolina.
Okay. What is your occupation?
. Real estate broker in charge.
What is your connection with Landmark Resources?
I'm the owner and broker in charge.
All iight. Is Landmark Resources the current
property manager at Place on the Greene?
A Yes, sir.

Q And what does Landmark Besourcesvdo fér Place on the
Greéne? |

A We are employed by the board of directors and the
owners to enforce the rules and regulations, to do as
we're directed by the board of directors, to pay the
bills, clean the building, collect the regime fees.

Q Do you ménége other complexes?

A 'Yes, sir.
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Q .How many?

A We have about 14, including Place on the Greene, that
we manage.

0 Afe they condominium projects, if I remember right?
A Yes, sir. |
Q How.did you get started with Place on the Greene?

A I was hired by Security Federal Savings and Loan to

assist them in the development and the marketing of Place

Q
A
Q
A
Q
A

-on the Greene.

And when was that?

In '83. o

198372

1983.

And what did you do in that capacity? .

I recommended the architect, who was my husband, who

~ did the architectural plans for Place on the Greene.

In doing so I was able to talk with the

developer, Security Federal, Beau Powell and Craig

Stonebruner, about who we were going to market the

property to, what their concepts were, help develop the

floor plans, make recommendations, put together the

marketing materials, stﬁuctured the advertising, took the

calls; sold the units, closed them.

Q
A

And you-had an office somewhere to do that?

We originally started at where‘950, the Five Points
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bar is. Frank Barcow leased a space.

We renovated 1t there at the corner of Harden

and Greene Street initially. And then once the units

started selling, then we were never actually on site, but

we were right down the street during. construction.

ORI  C - ORI © B~ e T I @)

like.

A

Q

A

Was this a pre-sale?

It was a pre-sale, vyes.

How many pre-sold before construction?

It had to be 50 percent séld before construction.
Did you meet that goalf

Yes. o

How did they sell?

Rapidly.

Really?

YeS;

.HadAyou been involved in pre-sales for other outfits

that?
Yes, I have.
How did it compare?

The other property was on Hilton Head that I did

pre-construction sales for.

The market had changed because of the tax laws a

little bit, but this sold much better, I think, than the

one -- there was just.not much competition near the

University of South Carolina, so it ended up being highly
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sought after.
0 Are you-familiar with this brochure?. .

A Yes. That's the building.

0 Can you identify that?

A ‘That's the original and only Place on the Greene

sales brochure that we used in the marketing of the

,product."

MR. BOGER: No objeétion. ,
(WHEREUPON, Plaintiff's Exhibit No. 11 was
4marked for identification and ieceivéd'into
evidence.) _
THE COURT: That's exhibit number?
MR. SPILLANE: Elevén. |
BY MR. sPILLANE}
o) Plaintiff'é 11 is now a Place on the Greene sales
brochure.
Ms. Nichols, the first insert seems to be the

building; is that correct?

A Yes, sir.

0 | Is that an accurate depicfion of the building as
proposed?

A Yes, sir.

You say your husband was the architect?

Q
A Yes, sir.
Q

Okay. Who was the market target for Place on the
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Greene?

A | When we were.devéloping, Qhen Security Federal and
Craig Stonebruner and Beau Powell, when we originally
started, we really designed the units and the concept was
for professionals to be living downtown and working
downtown. That was our market target initially in the
original before we actually started seliing the units.

Q Did that target change or what?

A Once they went on the market, there Wasva lot of
parents that started contacting us because of the location
convenient . to the University of South Carolina and‘so the
buyers turned out‘—— there were certainly professional
peoplevthat'purchased,'becaﬁse_again, that's who we
originally targeted, but the parents Qf students ended up
reaching us and‘became really the buyers of a'lot of them.

Q ° Do you remember the price range?

A I'm not sure that -- and I'm not sure that that's

even in here. It may be.

Price range started from thirty—eight nine to

seventy-four nine.

0 What was your understanding of the first floor setup?

‘OfAcourse, your husband's the architect so you would be

familiar with that; i1s that correct?
A Correct. .

Q Did you see the plans?
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A Yes, sir.
Q What was your understanding of the first floor?
A The first floor -- Security Federal was really

primarily instrumental and what their concept was is for
that first floor to be office space, general office.
Again, because it's going to be residential

professional kind of people, they felt like because it

fronted on Greene Street, that it could be used for

general office, a CPA or a lawyer or someone that would be

open . in normal business hours.

0 Nine to five?
A Nine to five, yes, sir.
Q Now you keep mentioning Security Federal. What was

their role?

A They'were the developer and lender of the projeét, 50
percent of the developer.

0 You mentioned two other men also.

A ﬁeau Powell and Craig Stonebruner were the othef part
of the developers.

Q Beau Powell and Craig Stonebruner?

A Correct. »

Q And what was their role?

A I'm not -- they were partners in the development.
They did a lot of overseeing. I know with the

construction they were on the site and they talked with
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the contractor. What ﬁheir exact relationship. with
Security Federal and how their intér-operations were I
couldn't tell you.

Q Was this'any different than other developments that
you've had?

A No.

Q Had you had other developments with commercial units
on the ground floor or on a separate floor?

A No. _

0 ‘All right. Did the commercial units get marketed at
about the same time?

A They néver —— they wére there, but they really were
not marketed. We didn't solicit commercial businesses.
They were available. Only two of.the units were sold by
Landmark Resources. They never sold. It's really the
residential units that were really marketed'andjsold by
the marketing plan that Security Federal laid out.

0 So you're saying of the eight commercial units, only
two were sold by your sales company?

A Correct. | ,

0 Were any changes made in the architéctural

' development during construction that you know of, of

significance?

A  When the commercial ---the hair salon bought units C

and D where Tavern on the Greene is. The change was that
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they took out that center wall because it was one owner.
They went back to the architect, because'again it was
under cohstruction, and eliminated a wall.

And then I know that there was, which really

wasn't public record, but I know because of my

relationship with the architect that there were changes

made by'Beau Powell on the type of stucco that was used
that was not specified by the architect.

Q  But the stucco wouldn't go to anything in the master

‘deed, did it?

No, sir. -

Did it become a problem later?

You said a hair salon was in C and D?

A
Q
A I did become a problem later.
Q
A Correct.

Q

Now facing -- I'm standing on Greene Street and I'm
going left to right, that's is A, B, C, and D?
A Correct.

Q And then the next spot would be the front door; is

that correct?

A That's correct.
Q Tell me about the hair salon.
A Tt was an individual that ran a hair salon and opened

up there in the space.

0 And that was the first business?
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A That was the first business.

Q That's interesting. What happened to the hair salon?
A It wasn't‘aé much business as he felt liké he needed
and closed it up after several years.

Q All iight. Now, are you familiar with the board of

directors of the Place on the Greene Homeowners

Association?

A Yes, sir.

Q And do you have. a copy of the méster deed?

A I do.

Q All right. - Witﬁ‘the understanding that that ié just
a copy, not a Ceftified copy, let me direct you to Exhibit
i Which is stamped page 41.

A Yes, sir. ,

0 Is that -- that appears to-be the Articles of

Incorporation filed with the Secretary. of State, I assume,

back then?

A Yes, sir.

0 Is that correct?

A Correct.

Q I direct you to Article Roman Numeral IV, Purpose and

Powers of the Association.
A Yes, sir.
0 What does that first sentence refer to?

A It talks about the specific purpose for which it is
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formed is to administer and enforce all covenants,
conditions and restrictions for the maintenance,
preservation, architectural control, and general

appearance at Place on the Greene.

- Q Why do we put restrictions on property anyway?

% To protect all thé owners. It's to protect their-
value. It's to have a level playing field so all owners
can feel comfortable in going into something owned by a
group of people.
0 Does it hélp in marketing to individuals that they
know there are quality control restrictions?
A Yes, sir, it does.
Q | All right. I refer you to the next pégéiwhich is
page two of the Articlesvof Incorporatibn, Article XI,
Roman Numeral XI, Board of Directors.
It says'here, "Shall consist of five directors."
We heard earlier testimony that there are five
directors. Are thefe‘still Just five‘directors?.
A Yes.
Qk And are they filled as one-year terms?
A Yes, sir.‘

Q - Has there been any change in the master dged as to

the length of terms of the directors?

A No, sir.

Q Do some directors get reelected for a second, third,
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and fourth year?

A Yes, sir.

Q You're familiar with Karen Greiner. She said she was
on six years or so, I forget.

Yes, sir. |

Is that normal?

If somebody's willing to serve, it's normal.

What do you mean "if someone's willing to serve'?

= O ©

In an association because it's totally volunteering,
it's very difficult to get owners to be willing to

participate -and contribute their time.

Q But you have to be an owner, right?

A You have to be an owner.

Q Can yéu be just a commercial owner and be on the
board? |

A Can you be a commercial owner?

Q  Yes. Do you let commerciai owners on the board?

A If they would like to be bn the board, they could
have been on the boafd, yes. '

There's no prejudicevagainst them?

No, sir. |

And who elects. the board?

At the annual meeting they're elected by the owners.
And you've conducted some and helped conduct some of

those annual meetings,.haven't you?
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a | Yes, sir.

Q How long has your company, Landmark Resources, been
the property managing company? |
A Since 2000. |

o) So ybu've conducted or at least help conducted at

least eight annual meetings; is that chrect?'

A Yes,‘sir.
Q Have there been any special meetings of everybody?
A No, not that I can remember.

Q 'I direct you to that Article XI, Board of Directors,
and you see the némes there of three people in the
Security Federal bﬁilding. Do you know those people,
Horton, Huntley and Deek?

A I know two of them.
0 Okay. Who are they? Who do you know and what do

‘they do?

A Ed Horton was my immediate contact through ——~ he's
the one that hired me to'dQ the marketing and developmént.
Harry Huntley was their counsel who wrote the master deed.
Q . All right. ‘Harry Huntley wrote the master deed. You
dén't know Carol Ann Deek?

A I don't know Carol.:

0 Their address is in the Security Federal building.

The last two are members of the board you've already

réferred to, Roy A. Powell, Jr.

147




10
11
12
13
14
15
16
17
18
19
20

21

22

23

24

25

94

e SEEC W VR

Which he goes by Beau Powell.

‘That's my next question.

Yes.

He's known as Beau Powell. And Craig B. Stonebruner.

.Correct. They were partners.

SO0 @ 0o

You knew them and yoﬁ said earlier you worked with
them?

A I knew. them through -- I did not know them prior to
Place on the Greene. |

Q Okay.l And their'address as' listed on this Articles
of Incorporation,are‘in the Keenan building? |
A Correct. They had an officé there in the Keenan
building. _

Q . And that's the high rise here in downtown; is that

correct?’
Correct.
Is Keenan Real Estate in there?
Correct. ‘
What's Keenan Real Estate do, do you know?
They're commefcial;‘ They have a commercial realty.

They do homeowners associations. They sell and list

commercial buildings and do property management.

0 Okay. You say théy do homeowners associations. You

mean what?

A They manage homeowners associations. They were --
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Keenan Company was the first property manégement company
for Place on the Greene.

Q All right. Keenan Company existed at that time, they
were the first property manager for Place on thé Greene?
A Correct. |

Q And when would they have started?

A When the developers turned it over to a management

company, which was in December of '85, our first annual

meeting.

'Q All right.‘ Now, you are -on —-- you have beeh on the

board of directors in the past foi Place on the Greene?
Yes, sir.

And you aré'not currently 5n the board of directors?
No, sir.

And why not?

2= O X~ © T

Because Landmark Reéources is the ménagement company,
there would be a conflict of interest. . | |
o) All right. I can understand that.

When were you on the board?
A Not until the second year. The developers controlled-
the property and elected not -- even though I was
nominated, I was not chosen by the deﬁeloper, by Craig and
Beau to serve on the first board. I started on the second

year.

Q  All right. On the second year of the board being
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free from the developer you got elected to the board?

A When they were free of the control of‘the proxies,
correct. »

Q ° All right. And how long did YOulstay on the board?
A Until about 1995 off and on. I can't say I was on it
every‘year, but pietty much consistently until 1995.

Q So is that '86 to '95?

A . Correct.

Q And were you-on it later? Did you ever go back on
the board?. |

A ‘No, sir. -

Q Do you know or are you familiar with any changes or
‘restrictioﬁs? |

A I know that there were requests fqr'changes; but none

ever passed and none were ever made.
o) ~How would that process go?

A Well, there is a master deed. 1It's pretty

straightforward about any changes being approved by

‘75 percent of the owners. If that happened, if you got an

approval,‘then the approved amendment would be given to
the attorney fhat's handling the association affairs,
evictions or whatever collections tﬁét you're doing, and
you would have it recorded in the coﬁrthouse if there was
ever anything that had gotten approved.

Q All right; What were the topics of the proposed --
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you said you heard of a few during your years.

A There was Beau Powell. When the association was
turned over to the owners that first year, only the two
commercial spaces had actually soid. vThe other‘pnes had
remained vacant. .Beau Powell had wanted to change-the way
the master deed read. He wanted to be able to have other
types of businésses other than commercial because they
weren;t sélling and.they‘weren‘t renting .to just the
office spaces originally laid out in the master deed.

And there was requests later on about chénging
the master deed to allow‘animals. There wag,a big to-do
about that that didn't get passed, to allow pets in the
building. ' o

Thoselwere the two major things other the years
that have been addressed. |
Q All right. As manager-of Lahdmark, do you have
control of the corporate records for Place on the Greene,
the homeowners association?

A I have what's passed on from management. company to
management company and control of what we've generafedl
since we started managing.

Q  And give me a history of the management companies. if

.you could. You said initially it was Keenan:

A Ferris Richardson was the first manager with Keenan

Company, then Steve Taylor with Keenan Company. Steve
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‘started his own business and then it went to Déane Chavous

Realtors.

Q . About when?

A I'm not exactly sure. I .would say the early‘
nineties, '89, '90 it went to Deane Chavous. And then
from Deane Chavous it went to Weston Management around
'97, '98. And then in 2000 it went to Landmark ﬁesources.
Q Let méisbow you two of the same letters. Do you-

recognize: those?

‘This.is a letter that --

bo you teqognize them?

Yes.'

Tell me what it is.

It is a letter that was produced by Keenan Company
‘requesting --. |

0 Well, don't teli mé about what it séys.

A Okay. 'A”Iétﬁer from the manager of Keenan Company
was that managing Place 5n'the Greene. |

Q. All right. You've answered that: And is that letter
kept in the regular course of business activity for Place
on the'Greéné? |

A It.was‘in their documents that were passed on,

correct.

\

0 All'right. It was in the documents that were passed

on by prior management companies?
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A Correct.

MR. BOGER: TWe don't have any objection, Your

-~

Honor.

THE COURT: It's Plaintiff's Exhibit No. 12?
- 'MR. SPILLANE: Yes.
(WHEREUEON, Plaintiff's Exhibit No. 12 waé
marked for identification and received into
evidénce,)

BY MR. SPILLANE:

o) Ms. Nichols -- . -
A Yes, sir. |
Q —-— I'm going to hand you. Plaintiff's Exhibit 6 which

we've represented to the Court as a certified true copy of
the chain of title to Units F, G, and H. Are you familiar
with those units? - |

Yesf Sir;;

F, G, and H?

Yes, sir.

Who owned those units?

Beau Powell, Roy A. Powell, th, the developer.

Roy Powell. How -- I thought you said the developer
owned them. Did Gieene Street Partnership not sell them

or do you remember?

. A They did not sell and in the final ending of the

development, Beau Powell took the four spaces on the'right
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side of the front door and Craig took the two spaces on
the left side of the building, A and B, as part of their

payment in the development.

Q . Okay. So I'm facing Place on the Greene from Greene

Street. Beau Powell got a deed you say for the spaces to

the right?
A ' Correct.

Q Foui you stated, and the spaces to thé left, the

first two closest to the door were already a hair salon;

is that correct?

A | Correct.

0 So far left Qouid;be A and B wént to Stonebruner?
A Correct. | |
Q . All:rightf That hélps me understand that.

Let me see that deed. -

"And I direct you to the deed from Greene Street

‘Partnership, an indenture deed recorded in Richland County

as avDeed‘767, page 629, to be a deed to Roy A. Powell,
Jr. of a n@mbervof units on the ZOO'leVel; F, G, and H,
and ask you to look at that.

| Areuyou familiar with’deeds?

Yes, sir. - |

Okay. ’Is'what I aaid‘just true?

Yes, sir. |

If you flip to the second page of the deed, what date
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did Mr. Powell take F, G, and H commercial units? What is
the date on that deed?
A RApril -of -- no, wait a minute.

November the 8th of 2085 -- of 1985, excuse

me.

Q =~ November 8th, 19857

A Correct.

0 Was that about the time the deﬁelopers were'winding
down?

A Yes,‘éir.

0 And it was your understanding that he took those

three units plus some units on the second floor or one on

the fifth floor;’is that correct?

A The unsold properties, yes.

0 | Oh, so he took the unsold properties?

A Correct.

Q ‘And 1if we're'just talking commercial, he took the

ones to the right?
A Correct. ) _ 4
Q  F, G,»and H. I thought there were four to the right.
Maybe I'm —
A Theré~are.four to the right. I'm not sure.
0 We'll catch up with that.
Now, I direct you to the exhibit in front of

you, the letter from November 25th, 1985.
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A Yes, sir.

Q You just testified on November 8th, 1985, that Mr.

Powell got Units F, G, and H?

A Correct.
0 As part of the wind-down. Does that summarize right?
A Yes, Sir.

0 Now, what is this letter? And I shut you down
earlier. Now you can talk about this letter. ‘

"Dear Place on the Greene Owners" from
November 25th, 1985. What's the imporﬁ? What's going on
heré?
A That this meeting will be held by absentee ballot.
It was a reqﬁest trying tovget'théAéommercial'spaces
changed to alloﬁ something other than just office space

which Had originally been recorded.

- Q And this letter is from whom?

A Ferris Richardson, the property manager that worked

with Keenan Company that was hired by the developers to do

the homeowners association management that first year.

0 This. is on Keenan Company letterheéd; is it not?

A It is.

Q All right. The first part of the letter talks about

voting on a proposed master deéd amendment and what's the

- underlying sentence say?

A "This meeting will be held by absentee ballot."
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Q Have:you ever been familiar with a homeowners meeting
or a general meetihg held by absentee ballot?

A No, not réally because iﬁis was done prior to it even
being turned over to the owners. So our fifét annual
meeting was nbt until December of '85. So this letter
seems a little odd, of trying to get things changed by
absentee ballot, péople that have just pﬁrchased, that it
hadn't even been--- a board hadn't even been elected othér
tﬁan the designated board»in the master -- in the other

document, Section I-F, that stated Security Federal, Beau

‘Powell and Craig Stonebruner.

0 You did have the fourth board as explained in Exhibit

-I that we went to earlier‘which was the Articles of

Incorporation which lists the first board.

A Ceredt.'_

o} So this was during the first board running the regime
in September of '84;. is that correct?

A fes, sir, prior to it being turned over to the
owners. |

Q 'All right. Now let's go —- "the amended version
would read."  What did they want the amended version to
read? And I direct you to the laét two lines on the front .
page. |

A It says, "The use of the commercial'space shall be ét

the discretion of the board of directors regarding the
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type of business;"

They were wanting the board to be able to
determine the type df‘business and the type of operatioh.
0 And who were "they" on tﬁe board?

A  They were the developers.
Q - And that's three from Secﬁfity Federal'and two
from -- at least in the-Keenah building,‘Powell and

Stonebruner, right?

A Right.
Q All right. The second paragfaph; first full

paragraph there, states what? Read it for the Court. -

A Starting at "this amendment"?

Q Yes.

A "This amendment has been proposed to allow the board
of directors to use their discretibn in approving
businesses for the commercial space. It is intended to
protect you as a}hdmeowner from any business'operation
that would not be in your best interest."

Qo What:do you think about that phrase?

A - Idon't fhink it was‘é true statement.

Q Do you remember.this? Do you remember this proposal?
A I remember éfforts by Beau Powell ahd Craig =
Stonebruner to change the,use on aﬂvéry regular baéis.

o) On a reguiar<basis you say?

A It came up at a lot of board meetings, yes.
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Q Okay. So what units did Craig Stonebruner get? You
said to the left. 4

A A and B.

Q A-and B. And I show you a deed to Craig‘Stoﬁebruner

for Unit A coming out of Greene Street Partnership, which

is in Exhibit A, Plaintiff's Exhibit 3. What is the déte
on this deed? I think you're going to have to go to the
third page. | |

A November 8th, 1985.

Q Sd NovembefASth,.i985; they wound down. I guess they
got .rid of the'commeréial upit; is that correct?

Ai That's correct.

0 And on November 25th, 1985, l7¢days later, they're
asking for an amendment; is thét correct?

Correct.

You weren't on the first board?

Correct.

"You got on the second board?

Corfect.

While you were on the second board, was there any

- litigation you knew about?

A Later, yes.

Q Significant litigation?
A Significant litigation was when we -- ten years --

once Beau Powell got off of the board, the board finally
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sued the developer for the stucco problems we were having.
There was continuous problems with water coming
into the building because there was not prbper expansion
jJoints put in the stucco. Beaﬁ Powell had an ability to
convince the board, Qh, we'll caulk it,” we'll do this,
continued putting things off. |
| After the ten years Beau got off the board, the
board then finally sued thé develbper and tiiéd to sue the
previous‘board for ipsurahée purposes to try to get
insUranée money to help cover the problems that we were
having with the stucco. But the stétute éf limitations
has run out and it didnft,produce‘anything or any relief
for the owners;'
Q  You sdid Beau Powell had been off the board ten
years? | |
Correct; |
And then the board sued the developer?~
Correct. The builder. |
The builder?
The builder, the architect, correct.
Why tén years?
- Statute of limitations..
On construction?
Correct.

What happened to that? Were you sued? Was your
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husband sued?

A~  He was sued. That's when I resigned from the board
SO there'wduld be no conflict of interest and they could
talk freely about their pursuing the lawsuit. I withdrew
myself from the board in order for there not to be a

problem.

0 And is that the same lawsuit Mr. Boger was referring

to earlier, or do you not know?

A It is.
0 So they did name the board is your recollection?
A . It was the decision of the board to try to name the

previous board to be able to get insurance to help cover
the cost of the'litigation.
Q  Okay. And that suit went down the tubes because of

the‘statute of limitations; is that correct?

‘A It did. .

Q I show you Defendant's Exhibit 1 which is a

homéowners meeting, general, March 21, 1991.

a Yes, sir.

0 Have you had a chance to review that document?

A Only briefly.

Q . All rigﬁt. I'direct your attention strictly tb the
new business section two-thirds of the way down. |

A Yes, sir.;

Q "Beau Powell addressed the vacancy problems with the
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commercial units."

Did he own the commercial units at that time?

A Yes, sir.
Q And who else owned.them besides himself?
A Craig Stonebruner. I'm not sure who all the other

Owners were.
Q And there was one unit owned by the hair salon
fellow; I guess earlier, whoever that was?

A I don't think he owned it then. .I think that if
possibly Had been sold. But I know Craig and Beau still
owned commercial spaces.

0 All right. And according to this document, this is

the minutes, Mr. Powell said, "Commercial units were

vacant." Is that yoﬁr recollection of the status sf the
units? -

A Yes, sir.

0 There was nobody in them, no businesses?

A  I can't say there were no businesses, but that he had

some that were wvacant.

Q Did they have trouble renting the comﬁercial units?
A Yes. |

Q Why?

A Because the offise people didn't have enough parking

at Place on:- the Greene to accommodate the businesses.

Q - The office people. How much parking do you need?
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A Well, there was -- the parking on Gfeené Stiéet'é
changed several times, but there's only one reserved
parking spéce per unit. »i

Q 'And the commercial unit had how many reserved spaces?
A One parking space.,' ,

Q Okay. And so it's your testimony that they had
trouble renting it to general office because of a
limitation of parkihg?

A . That certainly was what -- the feedback that we got.
Q‘ 'All right. Was there an attempt to change the master
deed to givevthe commerciai spaces more parking?

A There wasn't any —-- no,. there wasn't.

be fruitless?

A Correct.

Q Was there an attempt to change the master deed --
according to these minutes, what was the plan?

A He offered a motion to amend the bylaws to allow the

" board at its discretion to allow other uses is what he was

proposing.

Q And otherfuses would be what? What did they
specifically fe%er to heré?

A To allow people to-sell food and beer and wine, or
éllow beer and wine to be sold. The additionél caveat was

made that there would be beer or wine —-- there would not

’

Q0 There wasn't -any more spaces, were there? That would -

163




10

11

12

13 .

14

15

16 |

17

18

19

20

21

22
23
24

25

110

Q0

Q N

be any beer or wine sold Without'food consumption.

So there's an attempt, or at least a discussion, in

March of '91 about changing, amending the bylaws?

A Correct.

Q Do the bylaws restrict theqcommerciai units? .
A No, sir.

Q What restricts the commercial ﬁnits?

A The masﬁer‘deed.

Q And how do you change those?

A Wiﬁh.75 percent vote of the owWners agreeing to
change.

Q Can théfboard change the bylaws?

A | No.

0 Can the board change the master deed?

A No. |

Q How‘do the bylaws get changed?

A

The bylaws have to be changed by 75 percent or more

_of the owners agreeing to change it.

'Listeh carefully. I asked you earlier how the master

deed gets changed ‘and that's‘75 percent, you said that.

How would the bylaws get changed?

A

Q
A
Q

Fifty percent plus one.

Of whom?

Of the owners.

Of the owners. So the board of directors cannot
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change either, right?
A Correct.
Q. - And then it says, '"Due to thefe‘being less thah 73 or
75 percent present." So what does that mean, do you know?
A I'm not sure, because this was certainly in March.
The,annual meetings were in December. But égain, it —-
Q This is a hpmeowners meeting. It says it's an annual
meeting in March;
A That was held in March.
0 Okay.
A | Master deed -- okay.
0 "The motion will go to the homeowners in a special
election.”

Did you ever knowlof any special election --
A There was, not.
Q  -- over this? There was none? You weré present at

the time?

A I was. present.

o) You were on the board? -

A I waé on the board.

Q- Yes. You were a board member preseﬁt in these

minutes, right?
A Right.
0 So there's another attempt in '91 to get around the

bylaws in the master deed; 1s that correct?
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That's correct.
And that's Defendant's Exhibit 17

Correct.

@) P LR

Do you remember anything to do with the Duck In
restaurant from Defehdant's Exhibit 2, March of '83, the
annual meeting minutes?

A I don't remember anything specifically about The Duck

‘In. They weren't there that long, in the building.

.Q The annual meeting was March as best you can
recollect?

A Correct.

Q What was going on here with:the commercial units?

'MR. BEST: Your Honor, I think that calls for
speculation on this witness's part and I would object.
She's trying to get into the minds of -- I know she's got
a baCkground in real estate and marketing and whatnot; -
however, she's trying to jump from there to what waS in
two men'é minds,AMr. Stonebruner and Mr. Powell. She's -
got no way of doing that for us.

THE COURT: You need to rephrase the question.

MR. SPILLANE: . All right. We'll break it down.

-BY MR. SPILLANE:

Q What would happen in the meetings with respect to the
commercial units? Tell me what happened.

A Beau Powell was the board member and he was certainly
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the developer and the other board. members know and he was
able to intimidate and control the other board members to
look at things that would best serve him.

Did he need to get his commercial units rented?

Yeé,

Q
A
QO . Did he ever get them rented?
A- Yes. |
Q

All right. Let's talk about the commercial units,

starting from the left. |
Pita Pit, A;, How did that become Pita Pit?

A I doﬁ't know how. -It originally started off as a
laundromat. |
Q' A laundromat.
A .And then‘Pita'Pit. I don't know when that changed
hands. |
Q0 ' And who owned that?

‘A Craig Stonebruner.

Q  And Craig Stonebruner was one of the developers on
the boaid?L o

A ‘He was not on the board, but he was one of the
developers. |

0 He Qas one of the developers.

A He was on that original board.

Q  He was on the original board, but not later.

" He wasn't on your second board, was he?
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A No.

o) All right. Did he develop Easy Coin Laundry? 1Is

that the name of it? .

- A I don't know. He owned the space. I don't know 1if

he owned Easy Coin\Laundry.
Q All right. That's Unit A. Unit B, C, and D are now
Tavern on the Greene. Give me the history as you know it
from thé board meetings ébout those units.
A B was -- at one time was a shoe store.  And then once
the shoe store closed, it was purchased and then
eventually incorporated into Tavern on the Greene. They
put a pool table and some other things'in'theré.

The original being in C and D was the hair
salon. Oncé it went vacant, it was vacant for awhile and

then John Hicks —-

Q  John Hicks?

A John Hicks was the inétrument that came in and
approaéhed Deane Chavous who was the regime manager and
made the request to be able to serve beer and wine, which
Blue Cactus was in the far unit and had been for awhile'
and also wanted to serve beer and wine.

0 About when was that?

A That was in the mid-nineties.

Q. Did these two developer people still own those units

at that time?
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A I wasn't the association manager so I don't know when
that actually transpired, but Beau Powell I know still
owned some and I know Craig =- I don't know if they. owned
all of them or what they still owned at that‘time.'

0 So you're saying John Hicks became the owner of C and

D?

A I don't know if»that's the name that he-used, if it's
Liberty Funding or if it was actually in John Hicks or
some other LLC partnership, but he was certainly the one
that owned it. o _

0 Okay. What did the board do when the restaurants
started>aﬁd went-up,‘wﬁen Tavern on the Greene and Pita
Pit were on the left side of the front, wﬁat did the board
do? | . |

A Again, Tavern on the Greene was not until later. The
Blue Cactus had been there before that was there and so
the board just sort of thought that they didn't have
anything else to do,.that~it was already existihg and they
didn't realize that they had the right tb stop them.

0 Blue Cactus it's my understanding had to make an
alteration to put a_ventilatiné system for the grill of
some sort, right? |

A Correct. Beau Powell came to the board and convinced
them to al}ow a hole to be put through the stucco, which

there was a lot of concern about, but he convinced them
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that it wasn't‘a'problem and it was needed for this
business and it would not create a problem structurally
and 1t wouldn't creafe any other kind of problem. And
they believed him.
' And the board believed him?

Uh-huh.

So what did the board do?

They went along with Beau Powell's request.

(ORI - @

Did they look the other way or did they give written
permissioﬁ or what? | | |

A I don't know‘if it was written, but they certainly
authorized him to put in the vent into the building and
cut a hole which is still there.

Q Was there any trial period on this deal?

~

A Once the Vent‘sicut, the vent's cut. There's not a

trial pericd.

Q', No, I meanlpn.the restaurant itself, on Blue Cactus?
A There was never anything -- there wasjnever really
even any permission given for the restaurant. It was
really just requested the wventilation that was necessary
for them to be able to operate. I don't know that the
board ever gave permission for the réstaurant to be there
or was asked if it could or if I éouldh't;

0 And who did this? |

A Beau'Powell.
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He was the owner; is that correct? .
Correct.

How did you vote? Did it take a vote?

i O R e

They did take a vote, and I voted against it. All
the other board members voted for it and it Qas passed to
allow the venting. |

0 Did the board think they could do that?

A They thought that they dould. Beau Powell told them

-they could.
Q Did you know otherwise?
A Well, it's certainly against the master deed and

there were a lot of otheriissues,~but I guess that it was
just a losing battle.

0 What did‘yoﬁ mean, "a lot of other issues"?

A Again, we still had stucco issues, We had roof

issues, we had all kinds of issues. Window issués,. water

. penetrating through windows. Just there were always a lot

of issues. Cleaning. Just --

0 Who were phe board members at that time? Were they
competént, incdmpetent?. '

A They were -- two of them liVed in the building:

Vicki Wingate, Richard Peterson. They were business
pecple. They were not real estate people. - They don't
even know -- they certainly agreed to the master deed, but

I don't know if they actually understood what their
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.responsibilitiés were, as I'm not sure that most board

members'undersﬁand what their responsibilities are.

. Q Did you find that common since you've had many
boards?
A 'Yes, it is common.
Q Is this a typical problem or an excéptional problem?

A Well, the board not knowing what their real

- responsibilities are and what they can do and what they

can't do I think is probably pretty common.

Q What's the budget for the board? Was it financially

in good shape or poor?

‘A Well, it's like most‘boards, there's not a lot of

money and you always —-- it was still a fairly new .

building. Again, we were having.a lot of water intrusions

,and_théy were caulking windows.- That was Beau Powell's

suggestion of how to repair that. But —- so they were
spending money that wasn't reallyrplanned or budgeted for.

So I think that they were in fair shape. They Weren't in

‘great shape.

0 How many presidents were on the board during your:
management period from 2002 until today? How many
différent presidents, do you know?

A Probably five, six. Karen, I guess, has been
president for three years.

MS. GREINER: Actually six.

172




10

11

12

13

14 .

15

16 .

17

18 -

19
20
21
22
23
24

25

119

o o ¥ O .

MR, SPILLANE: No. Stay quiet.
MS. GREINER: Sorry.
BY MR. SPILLANE:
Q Defeﬁse‘Exhibit 5 has to do with rules and
regulations. Are YOU familiar with that?
Yes, sir. | A
Is that Place on the Greene?
It is. |
The rules and regulations?
It is.

It talks about parking, children, signs, pets, trash

‘liability,,solicitation, they didn't want the businesses

advertising in the corridor?

A Correct.

0 What were the'pfoblems created by-the restaurants?
A Trash, bugs, noise. Noise is probably the biggest.
It's a nuisance to those livingAabove, particularly the
bar and the music.

The people being able to —- doors being propped
opeﬁ.

An attempt with those living in the building to
provide them some kind of secqrity, which is something |
that was sold originally~in the concept of the development
was the fact that it was a locked, secuie building, people

being able to come and go. We added cameras at a later
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time, again trying to give people a comfort level for
their daughtersAand their -- whomever was living there.

A lot of trash was generated by the commercial
spaces and the noise, I think, are the predominant
problems.

MR. SPILLANE: If I could have five minutes,
Your Honor, a short recess to review’sqme notes, I'd
appreciate it.

THE COURT: Let's take a break.

Ms. Nichols, during this break you may not
discuss your testimony with anyoﬁe. You've not completed
your testimony so it would be inappropriate to discuss it
at this time. |

Let's take an afternoon breék, a brief break,
and we'll come back and continue on.

(A break Was taken.)

THE COURT: Yes, sir, you may continue.

BY MR. SPILLANE: |
Q Ms. Nichols, the Place on the Greene Homeowners :
Association_callé for one—Year terms for the board of

directors. Do you'find that unusual or normal in your

experience?
A I find it unusual. -
0 What's the ~- what do you experience in other boards?"

A Normally it's two or three-year terms.
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Q Do most homeowner associations have’staggered terms?
A 'Yes.

Q Did Beau Powell evér indicate to the board that these
restaurants,wouldn’t be a problem? |

A Yes. |

Q Are you trying to be fair today with respect td the
History? Have you. told the whole truth?

A Yes, sir. |

Q Did the board rely or did yéu offer your real estate»>
background when these issues came up?

A I certainly offered my opiﬁion. Beau Powell had more
backéround. He.was the one that was in charge of the
contractor and with the developer and éséérted that power
over the board to fight what anybody eise's concerns were.
He intimidated the board.

Q He intimidated the boafd?

A Yeah. ' I think that they were naive énd I think he
intimidated them. He knew more'than they did. He was in
charge and they Jjust sort of accepted and trusted ‘him.

Q I notice on page four in the master deed the.

commercial units were limited to 600 square feet. But you

"said C and D waé pre-purchased by one person?

A Correct.

0 And does that mean it became 1200 square feet?

A | Correct.
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S I S T e

Was the wall ever built between C and D?
| No. |

Is the wall tﬁere néw, do you know?

No. |

Anthhat C and D is where Tavern on the Greene is
two-thirds located?

A Yes, sir.

- Q Did yéu try to uphold the master deed in those board

minutes all those years ago?
A Yes.
Q - What did you do?
A Well, I'm only one vote. I certainly~v§iced my
opinion, my coﬁcerns, but I was only one vote.
MR. SPILLANE: - No fﬁrther\questions. Answer any
questions defense counéel has, pléase.
THE COURT: Yes, sir, Mr. Boger.
MR. BOGER: ‘Thank you, Your Honor.
CROSS-EXAMINATION
BY MR.ABCGER: | |
Q Just by way of clarification, I think yoﬁ said you
came on as property manager in the year 20007
A I think so, yes.
Q  Would 2003 be better?
A It could be. ‘
Q That's what the létter of December of -'02 séys,
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you're coming on in Janua;y’of '03. That clarifies that?
Thank you, yes. : |

Have you ever had a drink at The Blue Cactﬁs?

No. |

Do you know they serve beer and wine in theré?

Yes.-

Have you ever been in there?

Yes,

(ORE © I - I © B

So the board, through the board of which you were a
member, had knowledge, very intimate knowledge of the fact
that these restrictions were violated?

A I don't think they did.

Q  You don't think the board knew that the restrictions

were violated?

A I don't think they did. Most peoﬁle don't ever read
master deeds. | |

Q But you knew?

A I certainly,was opposed to a-lot of the things that

‘happened, uh-huh.

Q . And youAknew that the master deed was being violatéd? _
A I knew that it wasn't being followed by the letter of
the law, correct. | _

0 And you were a member of the board?

A Some of the time, vyes.

0 Well, almost ten‘years?
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A Correct.

Q So you were a member of the board in 1991 --

A Yes.

0 -~ when Defendant's Exhibit 1 was written?

A Uh-huh. |

Q AndAyQu were a member of the board in 1993 when

Defendaht's Exhibit 2 was written?

A  Correct.

0 And you were there knowing full well it violated the

- restrictions?

A Correct. ‘ '
Q Okay. Now, do you -- and I'm not blaming this on
you, but just as a board in general, do you think that
they had any fault for not doing something in 1991, 19937
Do you place any blame for thém not doing something about
this? | » | .
A They were naive -and I don't think they knew that they
could do anything.

Beau<P6weil ran -- was never président, was only
a board member, but he was very vocal and veryidominant

and I -- he had the ability to make them believe that it

was okay.

0 But once agéin, you were a board member and knew thét
that wasn't --

A I was one vote and I usually voted -— I VOﬁed against
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Tavern én the Greene, I voted against beer and wine, I
voted against the vent, but I was only one vote.

Q So the board acquiesced to these restaurants beihg
there? .

A They —— it wésn't the restaurants. I don't think
that the board was ever asked if a restaurant could go in

there. They were asked about the vent and they were asked

about beer and wine, but I don't know that they were ever

asked if it's okay if a restaurant goes in.
Q Well, let me show you Defendant's Exhibit 2. This is
the one from March 22nd, 1993, about the paragraph that

says "new business." Read that for me.

A~ "The Duck In restaurant has notified the board of its

intent to build a deck in front of the commercial units."
| Do you want me to read the Whole paragraph?

o) Well, but certainly -- my point 1s, in 1993, the Duck

In had to have been there in '92, right?

A Correct. But they were never -- never asked for

permission to be there.

Q  Well, in 1991 =-

A They asked for.a deck.
o) No, 1991. That's 1993 they asked for a deck.

Let me find Defense Exhibit 1 and I'll show that
to you. ’

Once again, go to "new business" and read that
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part.

A "Beau Powell addressed the vacancy problem of the
commercial units due to the restrictions-as stated in the
master deed. Restaurants, which are prohibited, but had
worked well in other similar buildings. He offered the
motion to»aménd the bylaWs to allow the board at its
discretion to allow other uses. ‘Due to there being less
than 75 percent, the motion.will go to the homeowners in a
special election. The additional caveat was made that

there would be no —-- there would be beer or —-- there would

'not be beer or wine sold without food consumption.”

Q Aﬁd that's exactly what happened, isn't that right,
beer and wine was sold with food consumption at Tavern on
the Greene and now Pita Piﬁf isn't that right?

A There were réstaurants. In'fact, I think Blue Cactus
had been operating as a restaurant and didn't have beer
and wine. Blue Cactus and Tavefn on the Greene --

Q I'm sorry. -

A That's okay - and Tavern on the Greehe sort of came

to the board together, or John Hicks, in the request to be

able to do beer and wine and that was when they said, -

-well, you need to have food, we really don't want it just |

to be a bar, we want it -- if you want to be able to serve
a glass of wine with a meal --

0 I understand.
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A - énd that was the pretense that they came to the

board. And again, they were sort of already there. The
board is just trying fo appease the question that's
answered, not go to the master deed and say you aren't
supposed to be here at all.

Q Okay. Onée again, you're a board member, yoﬁ're
thére, and we're a democracy in America, and I think the
term Mr,'Spillane used earlier, you coﬁld have ‘gone, could
you not, to other members who livgd there and séid, you
know, there's.something going on with this board, I'm
resigning, and we need to stop these restaurants and
they're violating the master deed? And certainly the
board, through you, acquiésced, although you opposed it,
but you could have done things‘to stop this in 1991, could

you not, hindsight?

" A No. Again, my voice was one. Beau Powell's voice

was much louder, much stronger, much more authoritative
that it wasn't a problem and because of that, théy didn't
talk about it not being -- it being against the master
deed. They didn't talk about -- it was done in a trying
to get along. It wasn't —-- they didn't think about the
repercussions and the fact that they weren't upholding the'
master deed until Karen started.

0 And that went on for 15 years for Blue Cactus?

A Uh-huh.
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Q0 They've been in business 15 years. That's going to

be his testimony.

‘A Uh-huh.

Q Fifteen years they've been operating, quote,
"illegally," while the board did nothing. I mean, it's a
fact, isn't it?

A Yeah. Are there complaints? There were —- Blue

- Cactus did not pre-date -=-

o) I‘m sorry, answer my question. What did -- did the
board do anything until this lawsﬁit for 15 years?

A . Not legally, no. |

Q . Okay. And they had knowledge through YOu at least
that they could have done something_as a board member?
A  No, not through me.

Q ‘Well, you knew, you're a real estate -- you're a
broker, aren't you? | | |

A It's in the master deed. It was certainly évailable
to everyone. It's in the master deed.

Q ‘Public‘knowledge, isn't it?

A It was —-- they were in violation of the master deed

as well as they knew it also.

0 "They" meaning Beau Powell?

A Duck In, Beau Powell, Blue Cactus. I would think
that they signed the same master deed.

MR. BOGER: If you cduld’give us a moment, Your
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Honor.
(Pause-.)
'MR.‘BOGER: Please answer anything.Mr. Best has,
Ms. Nichols. ‘
CROSS-EXAMINATION
BY MR. BEST:
Q Ms. Nichols, when Mr.. Spillane asked you earlier }

i

about some of the problems created by the restaurants, you
mentioned security, vandalism, I believe, and that kind of
thing. You mentioned roaches and that kind of --
Mentioned what? |

Cleanliness, roaches, bugs crawling in?

A

Q

A | Uh-huh.
0 Did you also mention security?

A Uh-huh. |

0 I think it's in our Exhibit No. 1, Defense Exhibit
No. 1, did you not have a discussion with Mr. Chavous in
1991 about the amount of vandaiiém had decreased and the
security guard_being sharéd with Plaza Center‘on big USC

weekends?

A Uh-huh. Yes.

Q And that three video cameras seemed to have been a
deterrent?
A- Was for awhile.

Q - Okay. 2nd a big USC weekend, what significance does

: *
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that have?

A Well, vandalism was not just in the building. ‘There
was vahdélism in the parking lot. ‘That was really
different than security, even though that security breach
of commercial spades going and coming, they propped doors
open, we moved them, but there.was a reduction in cars

being broken.into by having a security guard.

Q- Were there any commercial customers' businesses there

in 1991 other than the hair salon possibly?

A I don't know. I don't remember exactly which

commercial -- when the commercial buildings -- obviously

Blue Cactus was there.
Q°  Maybe not in 1991, and I'm asking you. That's when
Mr. Powell was wanting apparently a second vote to amend

the restrictions,~okéY?‘ So you were there. 2m I helping

you remember?

A I'm th exactly sure what commercial properties were

there in '91.

0 ‘But my point is, there was a problem with security in
1991 and vandalism in 19§1, was there not?

A I think the only thing we said was vandalism. I'm
not -- did it say security? |

0 It said the security had helped.

A The security‘officers had helped with the vandaliém

that happened in the parking lot.
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Q Right. ©Now, in the initial plans, in the initial

floot plans, were there plans for two dumpsters? Weren't

‘there two dumpsters at the buiiding for a long period of

time?

.\ In that back area,.coirect.

Q And now there's only one, according to previous
‘testimony?

A That's all that's there right now.

Q 'And referring to Defense Exhibit 1, you stated that

in the special vote, due to there being less than

75 percent, which it would have taken to amehd the

restrictions in the master deed, even though the

non-lawyer used the term "bylaws" here, you said that vote
never took place?

A I said théAvote never got approved.

Q You said never had ﬁhe vote in 1991. Did I
misunderstand you that you said they never had that
special vote? |

A They never had a special meeting. As far as I know,
it never got approved. It was approached to the owners a
couple of times. It'never got approved, it néver got .
authorized by the owners. '

Q Okay. And‘the restrictions go further than.juét
cover no restaurants and no bars, do'they not?.

A Restrictions in the master deed?
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Q The resﬁrictiéns in the master deed. I hope we all
know we're talking about restrictions in the master deed.
Do they cover more than just bars and restaurants?
A The master deed covers the governing of the entire
building, the entire‘propérfy.
0 The prohibitions. I mean, we've brought a lawsuit
here. We're all here on this lawsuit. And I'll try to
make myself a little more clear. I apologize for that.
In the restrictions for the commercial units, .
which is on page 1é,vI think spraragraph‘thrée if I
remember, it said commercial office space and limited
service establishments, but it goes further and specifies
a number-of prohibited activities, does it .not?

A It does.

Q Specifically, no restaurants, no bars,,no lounges, no
poolhalls? | o

A Uh-huh.

0 No nothing that reiies on heavy foot traffic or

walk-in patrons?

A Correct.

Q Or wérds to that effect,‘correct?

A Yes, sir.

0 i Easy Coin Laundry, my client, do you recall what kind

of laundry they had there?

A A coin laundry.
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‘Was it —fvdid it- have aﬁ attendant?
No.
Was itAoﬁen.24/7?
Yes. ) _
Relied on foot traffic, didn't it?
Undesirable foot traffic, correct.
'Ybu never took any action against that, did you?
Craig Stonebrhner was approached and again =--
Ma'am, Qas action taken? |
We never took any legal action.
MR. BEST: Thank you.
~That's all I have. Thank you, Your Honor.
REDIRECT EXAMINATION
BY MR. SPILLANE: |
0 Ms. Nichols, a few follow-up'quesfions.
Who owned and set up Easy Coin Laundry?
A Craig Sténebruner owned the space.
Q He owned the commeréial space?
A The commercial space.
0 And he was one of the developers?
A Correct.
0 _Defendant's Exhibit 1 talked about the new business

and I want to go back to that because I want to get

.cleared up that new business paragraph.

A Yes.
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Q I want to get real clear what we're talking about.

We talkéd about vacancy problems, restaurants
that worked well in other similar buildings, and a motion
to amend the bylaws was offered at an annual meeting; 1is
that correct? | |

A Correct.

Q ' Can the bylaws change the master deed?

A -No, sir.

Q So if those members at that annual meeting voted to

-chahge the bylaws to amend to allow restaurants, what

would the vote threshold be?
A Seventy-five percent.

Q No, what would the vote be for the bylaws?

'A It'd be 50 percent plus one.

o) All rightl However, it indicates that there was less

than 75 percent present of the ownership. How much is

needed to arend the master deed?

MR. BOGER: Your Honor, he's already asked these

questions on direct earlier. We're plowing the same old

.ground. I object.

THE COURT: 1I'll let him ask it this time, but

- it has been stated several times, so we can move on.

BY MR. - SPILLANE:

Q Since there wasn't. enough present at the annual

meeting,-they did not. hold a vote; is that correct?
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A Theyvdid not.
Q. That's what the minutes said. Therefore, they:
decided this motion will go to the homeowners 1in a special
election, right? |
A Correct.
Q And you were. asked by defense counsel, he questioned
whether you knew about any of the speciél elections being
held. Was it held? |
A There was not a special election held.
Q Had‘there been a special election heid, would it be
by mail and proky-or by another meeting?
A Well, a special election held implies to me'that,it
would be an actual meéting.
Q All right. Do youlremember the 1985 attempt on
November 25,.1985, by Ms. FerriS‘Richardson's letter?

THE COURT: It's right here.

MR. BOGER: Your Honor, thisAis that same ground
we're ploWingvagain{ | .
BY MR. SPILLANE:
Q - Do you remember that?

THE COURT: I'11l overrule the objection.
BY MR. SPILLANE:
Q Do ydu.remember that attempt?
A Yes, sir.

Q Was that attempt by mail and proxy or by a spedial
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held called meeting of the members?

A By mail.

Q And it says on it, does it not, this will be by --
this will be héld by absentee ballot?

A Corréét.

0 Now, my'quéstion is to you, if this letter went out,
not like you're saying another special meeting, if it went
out to amend the bylaws, what percentage would they have
needed to change the bylaws?

A Seventy—fivé percent.

Q No.

A Fifty percent -- of the bylaws? Fifty percent -
because plus one. .

You're confused, aren't you?

Well, bylaws, yes.

This is éonfusing; isn't it?

Yes. |

You WéUld not agree.with defenée counsel ‘when he was
claiming the board acquiescéd, you used the word
"éppease." What did you mean?

A Théy were trying -- they tried to appease Beau

 Powell,. they tried to make it work. - They're sympathetic

because the commercial spaces or some of them —- not all
of the commercial spaces, but some of,them were vacant and

they tried to accommodate his request to not cause’
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conflict and difficulties within the board and within the-
association. That wasn't what they wanted to do.
Q So they tried to accommodate the owner of the units,

the commercial units; is that correct?

A Correct.

- Q They tried appease the owners of the commercial
units? -

A Correct.

MR. SPILLANE: No further questions. Thank you.
MR. BOGER: Limited recross, Your Hdnorr
RECROSS-EXAMINATION
BY MR. BOGER:
Q When your-husband gbt sued, you got off the board and
resigned?

A Resigned, yes.

Q You saw the conflict of interest and resigned from,
the board?
A Correct.

o) But you did not resign from the board from 1985 to
1995 when these things that Beau Powell was intimidating
and convincing people to do on the board took place}.isn't
that correct?
A Correcf,

MR. BOGER: Okay. Thank you. .That's all I

Have.
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THE COURT: You may stép down.
Anything further from the plaintiff?»
MR. SPILLANE:  We rest. |
- THE COURT: Anything from defense?
MR. BEST: Your Honor, if we may have a moment.
- (Pause. ) ‘
©"°MR., BOGER: We'll call the first witness if‘Your
Honor, please. _ |
| THE COURT: Yes, sir.
MR. BOGER: I'd call Lloyd Reese.
LLOYD REESE, after being duly sworn, testified
as follows: -_ |
| THE COURTEV Thank you. You may have a seat.
DIRECT EXAMINATION
BY MR. BOGER: |
You are Lloyd Reese?
Yes, sir. | |
‘And Where do you live? ‘
I live out in Woodfield Park, Columbia.
And you're the owner of The Blue Cactus?
Yes,'sir..
. Now, you're not,the landlord of The Blue Cactus --
No.
—-- but you operate the business?

"Yes, sir.
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Q And what 1s The Blue Cactus?

A It's a restaurant that has evolved into a
Korean—Cuban—Asian—Thai—Mexican cuisine, with heavy on fhe
vegetarian.

0 Do you serve beervand alcohol, beer and wine?_

A No. When I wént-through -

Q I don't know‘if the judge'heard your answer. You do
not?

A No.

Q Go ahead.

A I reserved the right to requést it later when I was
at zoniﬁg/ but I preferred, if possible, to make a living
without the problems ofvselling alcohol. |

So you never sold it?

No, no. |

And how long have you been in business?

I opened business May of 1994.

"And you've been in business all that time?

Oh, vyes, sir.

Fifteen years?

'Rigbt.'

And how did you —- tell me about the vent that got
cut. Were you there when that happened?

A Yes. The -- to ﬁaké a -—— to put a vent in over where

the stove unit is was cut through the wall, the fan was
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put inside my unit, and just the air itself exhausts out '

on the alleyway. As trucks come up and down and the

. driveway isn't level and they lean the trucks toward the

: building and they hit the building all the time and

nothing that extends out thfee-or four inches stays oh the
outéide of the building.

0 It‘é been‘that'wayvfor 15 years,.too, right?

A Oh, yes. . | |

Q And that was authorized by.whoevef at the Place on

. the Greene, right?v

A . I would have. to assume.

Q" Nobody stopped you?

‘A No.

0 Did you hide the fact that there was a vent being
cut? ' | |
No. It was pretty evident.
Do you ha?e a businessllicense from the city?
- Yes.

How long have you had it?

And you pay every year?
Yes.

A

Q

A

Q

A About 15 years in May.
. .
A

Q How many employees do you have?
A

I have my wife, my daughter part-time, my son

part-time, two sister-in-laws part-time.
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0 Your family works there?

A Yes. |

0 And is there any -- do you make your living any other
way?

A I'm retired military, but no, the family income comes

from-the restaurant.
Q What -- when you served in the military, wheré did
you serve®? | |
A I was —-- spent almost 22 years in Berlin, the
demilitarized zone, in reconnaissance and ambush patrols,
spent a year in Vietnam, all this infantry time.‘

And was your dream always to open a.restaufant?

No.

0

A

Q . What did you want to do?

A I wanted to retire.

0 And what's your clientele like during the day and the
evening? |

A | The -- it's a ~- there's one of the professors at USC
that teaches the hotel/restaurant tourism uses us as one

of the examples of a business that's able. to get

everything from lawyers to young hippies sitting at tables

.next to each other and as diverse a clientele outside of

the Highway Department that you'll ever find.
Q And how late are you open?

A We stop péople coming in at 9 o'clock at night. We
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finish cooking generally around 10 and we leave between
midnight and 1 o'clock.

Q And you'rerback there in the morning at what time?
A We leave the house at 9 o'clock, go down and buy
vegetables, buy whateyér, and we open at 11. And we do
this five days a week.

Q Okay. You're fo Satufday and Sunday?

A Sunday and Monday. J '

Q Sunday and Monday.

Now, what kind of bug eradication do you use?

A Well, when I opened, I swept up about a half a bushel

of dead bugs and I treated myself a combination of bait of
contact poison and did that for about six years and then I

hired a company to come in and do the weekly bait and to

treat.
Q And you don't have a bug problem at your restaurant?
A We‘don't~have an infestation of bugs. We will on

occasion see one. We don't know if they come in in boxes
or they come f;om upstairs or across the hall or, in some
cases, they waik in the front door. |

Q When you opened thisvbﬁsiness,vwho did you télk with
about Qpening it?‘

A I took a —— went aroﬁﬁd to the businesses around me
and brought a little sheet of paper with the statement

that I was going to open a restaurant and they had two
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places they could sign, either they didn't have a problem

. or they had a problem, and I went about a two-block area

around and I think I had two people that said they didn't

want it. Both of them run restaurants.

Q. And are you a merber of the Five Points Merchants
Association?

A No, sir. I run a restaurant, I'm busy.

Q Did you have any issues with other restaurants éround

you? Do you have any problems with other restaurants

around you?

A No.

Q And yOu'have relied on .this being a restaurant for a

living, héven‘t you?

A Yes. My daughter's husband is not able to work right

now, so ‘it feedé’her and her four children, my wife,’
myself. |
Q Now, you see Mr. Phipps here in the courtroom sitting

down back here. Do you recognize him?

A Yes, sir.

Q - - Have you had a problem with him?
A The problem I've had with Mr. Phipps has all been
indirect in that I've never been directly confronted.

I have observed‘him when he walked out of the
building one day and informed the city engineer that they

were going to have to take the sidewalk up and completely
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redo it because it was not to his satisfaction and that

there would be fights in front and that the -- it would

not be acceptable.

And later when the calls started coming in
through the crime hotline tips, it was almost verbatim as
far as fights in front of the building, one of which was
when the police lieutenant was standing there talking to
the_rétired federal officer that run tﬁe restaurant next

door when the fight was reported breaking out.

0 So you were a witness to there being -- not being a

fight there, but avfight being reported?
A Yes. | |
Q = Okay. Did you evei see Mr. Phipps accost any
customers of thé Sub Pub next door to you when it was
opened? | |
A During the time that Mr. Phipps is up and around is
hormally later in the evening and phaf's when . I'm busy,
and I don't recall.

MR. BOGER: Féir enough. Anéwer any questions
by Mr. Spillane.

THE COURT: Mr. Best, do you have any questions?

MR..BEST: No, Your Honor, not of this witness.

THE COURT: Mr; Spillane. |

. CROSS-EXAMINATION

BY MR. SPILLANE:
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Q Mr. Reese, I thank you for your service to the

country. |
| Who was the owner when you began your
restaurant?
A Roy Powell.
0 Roy-Powell.’ Who is the owner now?
A David Dwarty. o
Q  Have you had any other owners?
A No. |
0 When did Roy;POWell deed, -I guess, ownership to David

Dwarty?
A I don't really know. I wasn't privy to that.

- Q Do you have any evidence that the vent was

authorized?

‘A It's there. It was inspected by the city inspectors,

and it 1is.
0 City inspectors have authorized it; 1s that correct?
A The city inspectors have inspected it, passed its

- installation and said it met code.

Q That's‘the fire code, the building code?.

A I would assume."

Q Okay. When you surveyed the surrounding businesses
prior to you opeﬁing‘up, you did'that for What purpose?
A The héaring was at the zoning. Whén you open a

restaurant in Five Points you have to go through zoning
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because of the concerns of pagking, and the Five Points
Merchants Association didn't bﬁposé my opening ahd there
was no one there tha£‘$poké in or spoke out against it.
Q So that was the zoning approval?

A Yes. | N |

Q And what is theﬁconcern with barking?'

A The people who have existing busineséeS'own the

on-street parking and they don't want anyone else to use

it.

Q How much off-street parking do you have?

A I have the assigned space that the businesé has.
There is -- and'assignéd for each unit there are two other

spaces that:float with the business units and that's used
so that we don't have to tow someone immediately when we

come to work when one of the students park there..

Q And you say you have one space because of your
rental? |
- Yes, per unit there's one space assignéd.
So you're in two units, are you not?
Yes.
Two bays?
Yes.

So you've got two spaces at Place on the Greene?
Yes, sir.

I didn't-understand who assigned the three other
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spaces and where.

A There are two extra spaces, commercial unit, that 1is

used by the commercial units in addition to one space per
individual unit.

So each commercial unit has two extra spaces?

Q

A No. There are a total of two extra spaces.

Q A total of two for all eight bays?

A Yes. | |

Q. Okay.l I understand. . And that's Place on the Greene
spaces”?

A~ That is‘Place on the Greene spaces as opposed to the

open spaces Place on the Greene has that are unassigned.

Q And I didn't follow you about in case a stﬁdent parks
in your assigned space. Could you say that again?

A When someone parks in the wrong space, the Vehicle'is
normally towed when‘the person comes up that wants to use
that space. In an attempt to avoid that, the other two
épaces'were added so that there would be a place to park
when you go to work and nét have to tow a student

immediately.

- Q Okay. So my understanding is that of the eight

commercial space units, each one has one space, and then
all of those eight share just two others?’
A Yes.

0 Two floating spaces?
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Yes.

MR.

MR."

THE

SPILLANE: Thank you. No further questions.
BOGER: No redirect, Your Honor. |

COURT: And just.to be clear, this business

operates spaces F, G, and H or —-

down.

MR.

THE

THE
Any
MR.

- MR.

MR.

BOGER: G and H.

COURT: That's all I have. You may step

BOGER:  May we excuse Mr. Reese, Your Honqr?
COURT: I don't have any objection.
objection?

SPILLANE: No objection.

BOGER: He's got‘to go cook.

BEST: ‘Your Honor, I'd call Blair Monroe.

* BLAIR MONROE, after being duly sworn, testified

as follows:

THE

COURT: Thank you. If you'd have a seat and

state your full name, please.

0
A

THE WITNESS: My name is Blair Monroe.

THE

COURT: Yes, sir.

MR. BEST: Thank you, Your Honor.

BY MR. BEST:

I do.

DIRECT EXAMINATION

Mr. Monroe, you go by Barry, don't you?.
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You live in Columbia, do you not?
I do live in Columbia.
But you do not live at Place on the Greene?

T do not.

As a matter of fact, you own one of-theAcommercial

units at Place on the Greene?

A .

Q
A

Q

That's correct.
Is that Unit A?
That's correct.

And that brings us up to the present time is where

The Pita Pit is presently located?

A

Q

.That's correct.

All. right. What -- and you're here in the capacity

as representative of the company, in fact, that owns Unit

A?

o » © O

when?

A

Q
A

That's correct.

And that company is Easy Coin Laundry, Incorporated?
That's right.

And you're currently president of that company?
That's right. |

All right. And Easy Coin first went into Unit- A

In 1988.
And that was on a rental basis?

That's right. We rented it to start with.
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Q You were a tenant of Mﬁ. Stonebruner?

A That's right.

Q And then in 1990 you purchased it?

A That's right.

Q And you operated your coin laundry from 1988 through
about -what time?

A 1999.

0 At which point you shut it down?

A That's right.

0 And was it a profitable venture for you to have a
coin laundry there?.

A Yes, ‘it was.

Q ~ And did you, in fact, have an extra share of the
watér,bill at Place on the Greene?

A Yes, we did.. We put ih'ahéeparate meter when we
opened up the coin laundry.

Q So Unit A put in.a separate water meter to take care
of the additional water. So that is not an issﬁe as far
as Unit A is concerned?

A No.

Q All right. Now, you bought it in 1990. Did you have

an attendant there at the coin laundry?

A Never did.

Q How often would you go by or your representative go

by and collect the money?
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‘A We probably went in three times a week to check it

out. Had’somebody-clean it once a day. That's pretty

much it.

O  And was it ~- you said it was profitable for you.

What were your hours of operation? ‘

A 24/7. -We stayed open almost all night, all day,.all
the time. | i

Q Okéyi ‘Ahd’during your tenure thefe-from 1988 through
approximately 1999:—4 :

A‘ Yeah.

Q  -- were you ever complained‘about or recéive any
complaints from the homeowners board?

A We had é-couple of leaks, but other than that, we
nevef‘hadAany kind Qf problems.‘.

Q - Did they say that you were an undesirableAtenant?

A Not that I'm aware of. |

Q Ybu ﬁéardAaboutthe parking around there, there's not
muchAparkingh Was it walk—in traffic that you relied on

as Easy Coin Laundry? .

A One hundred percent.

-0 What was'ngxt—door to you when yoﬁ'went into that
unit? |

A A Birkenstock shoe store. .

Q A retail store? |

A Right. |
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A Foot traffic,‘yeah.

Q They rely on walk-in traffic, foot.traffic?

‘«

Q ‘There have been a number of restaurants down there
éince about 1991 or '92, have there not?

A Yeah. T think it's been a carousel, yes."

Q . And now Pita“Pit is leasing from you Unit A?.

A - Yes. They started in 2000, I believe.

Q And they're in their second five-year term which will

expire I believe you said?
A November of 2010, I believe.
0 And that's not your only livelihood, is it, Mr. -

Monroe?

A No, it's not.

Q . But you do have from your present tenant an iﬁterest

in purchasing your unit, do you not?

A That's true, we do.

Q  And are you selling it about for what you paid for it

or‘subStaﬁtially‘more or substantially less ﬁhan.what you
paid for it in these négotiationS'that you're thinking'
about? | | |

A Substantially mbre.

0 So there would be an economic loss to you in the

event of .an injunction in this case --

A That's true.

0 ~- because you'd-lose that sale?
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A That's right.

0 Are you copied with notices from the homeowners
assdciatibn such as the annual meetings and the minutes
and proxies and that kind of thing?"

A Right. We get the minutes and when the meeting is
going to be.

Q Is thé board or the management company required to

notify you if your tenant is doing something that is- not

- up to their standards?

A I'm not sure what the board's responsibility-is oﬁ
: there.
Q Do you get such notifications?
A Yes, We do. We have gotten a few.
Q Did you get one in refereﬁce to The Pita Pit?
A\ Yes, we've gotten one or two.
0 And the issue in that was?
A One issue was trash getting caught in the chute. I'm

not sure of the setup, but something about boxes got

wedged in there and they thought it was from The Pita Pit.

0 Have you been aware that security is an issue in that
building?
A Yes. It's kind of an area of town where there's

considerable vagrancy‘aﬁd the ‘kids have kind of trashed
things, so I would imagine, yeah, I'm aware of that.

Q And this has been going on since you dpérated your
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laundry there?

A Yes.

Q Did you -- strike that.

Did you ever get a notification from the
management company or the homeowners for Pléce on the
Greene that you and/or your tenant were in violation of
the restrictions in the master deed until you réceived'
Mf. Spillane's letter in 20077
A Never did. |
Q Do you belieﬁe they've waived their right to pursue
this?

MR. SPILLANE: Objectibn, Your Honor. .Legal

opinion. |
THE COURT: Rephrase the question.
MR. BEST: Ma'am?
THE COURT: Rephrase the question.
BY MR. BEST: . ’
Q Do you think it's fair for them.to come all these

number of years later and tell you you've got to get out

or your tenant's got to get out, Barry?

A No. After 20 years, no; I don't think that's proper

at all.
0 2m I charging you a fee in this?
A Yes, you are.:

0 Do you remember what my hourly rate is?
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A Nét exaétly.
Q. for you?
A Well} probably jﬁst a couple hundred dollars an hour
is all. | | | |
Q I showed ybu the bill earlier, Mri Monroe. Did you
hide it? |
A No;”I didn't hide it. I do remember seeing-it. It's
around here. |
0 You do . remember seeing it?
A Yeah. |
Q T think‘I turnéd it over.
Now, this was prepared what date?

A The date on this is Monday, April 6th, 2009, for

°$2,030.

0  Okay. ‘That does not include today's time?

A That's correct.
0 What time did we start this morning at Mr. Boger's
office?

-~ 9:30.
And we came Qver‘here and we got started here at 117

Yes..

Right.

A

Q

A .

Q Took.ﬁaybe.an hour and a half break for lunch?
. - , L

0 How many -more hours do yoﬁ think-ﬁe'll>ﬁork?

A

‘/Well, we're pushing about seven it looks like now.
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Q Okay. Now, ‘are you aware in the restrictions in the

- master deed it says that you as owner can't get your
. ‘ A -

attorney's fees?-

A I've seen that.

Q But the association can?

A I've seen that.‘

Q  That isn't fairfeither, is it?

A ‘No, surehisn't. .

Q And you're aeking this Court to~consider awarding you
attorney fees, are'you not?

A Iam. T S

Q. And ‘that's based on the equity -- the inegquity of
what the homeowners a85001atlon is trying to do to your
tenant and these other similar~situated tenants; is that
rrght? |

A That's correct.

MR. BEéT:‘ I'd offer my bill to date plus seven‘
hours at $200 an hourias«this defendant's exhibit whateVer
number. |

THE4COURT:“ Any objectibn?

MR-~SPiLLANE‘ No obﬁeotion, Your Honor.

Are we- g01ng to have examlhatlon on this later
if it comes up?

| THE COURT: You oah.oertainiy cross-examine him

on it.
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That's Defendant's 6.

. (WHEREUPON, Defendant's Exhibit No. 6 was marked

for identification and received into evidence.)

MR. BEST: Mr. Monroce, I don't believe I have

any questions, but the other attorneys may. Thank you.

THE COURT: Mr. Best, any questions?

I'm sorry, Mr. Boger?

MR. BOGER: No, ma'am.

THE COURT: Mr. Spillane.

CROSS-EXAMINATION

BY MR. SPILLANE:

0 Mr. Monroe, you stated that you purchased it in 1990

from Mr. Stonebruner; is that correct?

Did you
Yes, we
Did you
Yes, we
And did
Yes, we
And who
I can’ﬁ

No.

Did you

That's correct.

have a written contract with him?
did.

have a closing?

did. .

you have aﬁclosing attorney?

did.

was that?

recéll at the time.

Do you know where the closing was?

select the attorney?
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A - No. I'll have to tell you at that time my father was

involved in the business as well and he's passed away, SO
I'd have to dig to find that information out.

Q Did'you gét'a copy of the master déed at the time you
closed? _

A I'm'thinking'wefdid.

Q ~ Did you research your files to find a copy of the
master deed?

A Yes, we did.

Q - Do you understand that the master deed restricts
restaurants? |

A~ Yes.

Q Would ybu want a réstaurant on the first floof of

your residence wheré you live?
A That s kind of an open questlon

I don't think 1t would bother me, to tell you

the truth. I could go.down and get a bite to eat any time

I wanted.

Q Dld you have trouble leasing it after you shut down
Easy Coin Laundry? |

A No. We had a for lease sign in it for maybe a couple
of'months. | '

Q  How did you come in 1988 to find that or your father
to find that ldcation?

A We had been in this business, the coin laundry
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business, for probably a dozen years or so before that,
and stili are, and we noticed that there was not any type
of facility in the Greene Street/Five Points area.- So we
actively looked and we saw that. |

And I'm not sure how my dad got with
Mr. Stonebruner on that[.lI‘m not sure if he had a sign
up, but I'do remember all the infrastructure work that we
had to do to the unit, to put holes in the side of the
unit to vent the dryers and have fresh air holes put in so
alr could come in to service the dryers. We had to put in
a set of steps coming up the front, cut a dcor in the

front, take out that window and put a door in. We did all

that in '88.

Q Do you have the uﬁit under contract for sale at this
point?

A Not right now. We have a verbal contract, though.

- MR. SPILLANE: No further questions.
{THE COURT: Any redirect?
MR. BEST: No, Your Honor, no redirect.
THE COURT: I don't have any questions. You may
step doﬁn. |
THE WITNESS: Okay.
MR. BOGER: 1I'd call Jeff Keeney to the stand,

Your Honor.

JEFF KEENEY, after being duly sworn, testified
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as follows:

THE COURT: Thank you. If you'd have a seat and

please state your name.

THE WITNESS: My name is Jeff Kenney.

THE COURT: If you'd spell your last name,

please.

THE WITNESS: K-E-E-N-E-Y.

THE COURT: I'm sorry?

THE WITNESS: K-E-E-N-E-Y.

.THE COURT:V Thank you. Yes, sir.
DIRECT EXAMINATION

BY MR. BOGER:

0 Mr. Keeney, where do you live?

A Columbia. |

Q  And how long have you been operating Tavern on the
Greene? |

A Since 1999, February 17th. It was in some of the
papers.

Q Did you have a ten-year énniversary Jjust recently?
A Yes. _

Q And is that what you do for a living?

A Yes.

Q Would youAbe prejudiced and injured if this place
were closed?

A Considering that I have a child on the way, it would
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be pretty devastating.

Q Tell me a little bit about the business. Tell me in
particulaf about how Security is handled in your facility.
A We have a person’at the door‘that checks IDs to make
sure that no one's underage and we have bartenders that
work there and whoever's cooking. |

0 And do you have security cameras inside?

A Yes, I do. I have secufity cameras ‘facing aF the
bar, at the front door, and pretty much covering the whole

area, including the kitchen.

Q Have you ever suggested to the homeowners association

that they put security cameras outside?

A I did. I went to one of the meetings and they were
complaining about the glass doors-being broken, not on the
inside but on the front éntrance, and I said, Well, there
seems to be a camera on the inside, why didh't they put
one up on the outéide to kind of see what was going on,

but nothing's been done about it.

Q There's never been a security camera put on the

outside by the homeowners association?

A If there is, it hasn't done any good because I've had
my doors that go into the lobby broken in. I ;an‘t seem
to find out any information on it.

0 Now, we talked a little bit about vagrancy here

today. You've been here the whole time, haven't you?
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A Yes.

Q Tell me what you do to keep "undesirablés," for lack

of a better word, out of the building.

A Well, it's really bad during the wintertime when you

go towards the locked door and the gate into the building

itself, vagrants just slip right in there in the little

hallway and I just tell them, I say, Look, I'm not going

to call the police, but you got to get out of here and if

you don't, I will call the police. -

And then when we take the trash out, there's
usually two of us to make sure nobody's coming in behind’
us or getting into the elevator and we've got a key lock
to get-in the elevator to come back up. -

0 So describe for me in detail how trash is taken out.

A When the trash is taken out, we go out through the

side door, iock~it behind us. We go through the locked

door, unlock it, close the door behind us. We go to the
elevator, take the elevator.down, let the door close |
behind us. We come around, dump it in the dumpster, come
back up, same process back upstairs:

Q And'hbw many people take the trash out at one time?
A Most times two, sometimeé one.depending on how busy

the night was.
0 _And the reason you do that, that process with the

door locking and that sort of thing is why?
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A To make sure nobody gets in.

Q What do you see as a guy ﬁhat's there —- Qell, let me
ask you. How long are you there? What tiﬁe do you shut
down at night? |

A Well, it depends‘on what night it is and, you know.
Saturdays-and Sundays we shut down'a£'2. The rest of the
other nights mostly 3. Whenever we're there after that
it's cleaning or doing whatever.

But the biggest problem I see with security is
the college kids or whoever it -is living in the building
put like a little piece of cardboard in the door or put a
trash can in front of the elevator downstairs for all
their f;iends‘tovbe able to come in. And when we go by,
we kick it out of the way.

o) Do you do that all the time?

A All the time. I've had people, I've told people,

I've seen them do it. I've said, Man, you cannot do that.
And they'll leave it there and I'11 grab it and the door
will close behind me. a

Q You}re there, once again, 12'hoﬁrs a day-would'you
say, maybe even more?

A I'm there a whole lot'less here recently. I'm there
Monday nights until close and Friday nigﬁts until close
and a lot during the week during the day. |

Q And you have an opportunity to see what kind of
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people live there?

A Yes. A lot of people who live there are my

~ customers.

0 And what percentage of the building? There's 71

~units, right?

A Right. |

Q What percentage of those people who live there are
students?

A I couldn't give you an exact figure, but what comes

out of the people I see coming in and out of the building,

most of them appear to be young. I wouldn't say all of
them are college students. There are some older people
that 1live tﬁefe. ‘There's a really sweet lady that lives
on thé fifth floor and I talk with her every time she
comes in, but it's mostly younger peOplé I see. | _

Q ' Tell me about'the sweet lady on'tﬁe fifth floor. It
is my understanding she‘has cats.

A i Well, there was -- I think there was a complaint

.about the fact that she had cats.
. The last time I talked with her she was actually |

coming to me with another complaint that Mr. Phipps had
against me in:another‘coﬁrt and I had to_bring her some
milk. She couldn't make it to court because she had
bursitis in her hip.

Q Now, the reétrictions say no pets in the building.
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A Right.

Q But she has pets?

A I believe she does. 1I've never been in her
apartment. hI beliéve she does. But I've never been in
her apartment. I've never seen them.

0 Okay. But from What you understand she has cats in
there that are talked about a lot? ‘

iy From what I understand, yes,  but -to say thét I've
seen them, no.

0 Now, what is your health score rating, the code that
éomes up with the health department?

A An A. Just since the St. Patty's Day Festival we got

an A.

0 Has it evér been less than‘an A?

:A "~ If it has been less than an A4, it went to -- and I'm
not positive on this =- I believe it went to a B for like

one week because we had a problem with the water heater,
and that's a big violation. But we had the water heater

fixed andAthat was it.

Q Have you -- do you have a license to do business in
the city?
A Yes.

Q Have you been inspected by the city before?

A Everything's good to go, yeah. For the trial I just

had, SLED came in and inspected and said everything was
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okay.

Q You're totally sanctioned by every government agency
thatypﬁ know of?

A Everything that I know of and every license that I
need to have.

You pay your taxes?

I do.

You pay youi empioyees?

Ildo.

How many do you have?

I have a manager, Chris: I have a bartender. I have
two door guys and the guy that works happy hour. . One,
two, th:ée -— six. |

Q Before July of "07 when you got the letter from

Mr. Spillane, had you ever hsd any notice from ahy
homeownersAassociation letter or'bbard member telling you
that you were in vislation of anything?

A Never had any'idea that there was any problems. That
was thevfirst I'd heard of it.

That was July of 20077

July. of 2007.

And you've been. in business for teﬁ years?

Since '89, yeah.:

Now, within a hundred yards of your restaurant, your

bar and restaurant, how many other bars and restaurants
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are there?

A There is -- I would say within a hundred yards there
is the Cellar on Greene,vthere is Durkins,; there is

Mr. Friendly's, there's Salty Nut, there's Pavlov's,
there's CJ's, there's Dr.‘Rocco's, there's Garibaldi's,
there is Sammi'S<Deli, there is Saluda's. That's the best

I can tell you.

Q How about Dr. Rocco's?
A Dr. Rocco's on‘thé corner.
Q How ébout Durkins?
A Durkins( I'm sorry, between the Cellar on Greene and

Mr. Friendly's. There's a bunch of them.

- All of those'restéufants, do they not have patrons? -
Yes. | |
Do they walk up the sidewalk?
All the time.

Especially after midnight?

= ol I e

All the time, yeah. I mean it's starts around dinner
time and it doesn't stop ﬁntil late at night. And there'S<
bars down on the corner at the bottom of the hill and |
there's bars above me and there's bars across the street
and tﬁere's bars around the corner, and to get.to them,
you have to walk.

0 Do those people talk outside the bars as well?

A Yeah. Everybody talks on the sidewalk.
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0 Now, you have employed me to handle this matter, have
you not?
A Yes.

Q' And you have agreed to pay my legal bill?

A Yes. ' o

0 And would it surprise you that your part of my legal
bill is a thousand dollars?

A I would not like to hear it. But no, it would not
surprise me. We've been here all day.

o) And you've agreed to pay that?

A Yes.

Q .And you also know that the restrictions say that you
can be made to pay Mr. Spillane's bill, but you can't

pay —-- the homeowners association can't pay mine. Do you
understand that?

A I've heard that here now, yeah. It doesn't seem
fair.

Q You don't think that's faix?

A Not at all.

Q You would like to have ~- you would like to have what
they call fee shifting and let them pay my bill?

A Yeah. - They're the one -- yeah.

Q And you understand you're responsible for my bill
which is now é thousand dollars?

A Yes. Thank you.
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MR. BOGER: Let me talk to co-counsel right
quick, Your Honor. |

THE COURT: Mr. Best, any questions?

MR. BEST: 'deonft have any, Your Honor.

‘MR. BOGER: I have nothing further for Mr.

Keeney, Your Honor.

THE COURT: Mr. Spillane.
CROSS-EXAMINATION

BY MR. SPILLANE:

Q Good afternoon, Mr. Kenney.

You own_Unit B; is that correct?
Yes, sir.

Is that the only unit you own?

Are you the owner of Tavern on the Greene?

A

Q

A  Yes, sir.
Q

A Yes, sir.
Q

Okay. And do you think_the pet lady should be -

enjoined from having those pets and cats if she has them?

A I don't think that is my call to make.

0 Okay. The other bars you mentioned aﬁd your counsel
mentioned and listéd within‘the area, do they have
residences above theﬁ, Pavlov's and those ones you
mentioned?

A No. Pavlov's and Salty Nut are about 50 yards away

from some of the residences and I know that Sammi's Deli
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has residents above it. I'm not really sure about any of
the others. Mostly not the others I would say;

Q Have you made any afrangements to share fees with the
multiple: clients Mr. Eoger is representing?

A Yés,rI have.

0 | Do. you have more trash .or less trash than a general
office operation? |

A I would'say maybe more trash depending on how.much'
paperwork they're doing in the office. |

0 Has Tavern on the Greene ever been cited, fined, or
reprimanded for not‘serving food?

A We were fined for not serving food. It Was something
that we .did go to court for. We got it fixed. It was a
problem -- they came in right before St. Patty's Day and
we had food in one freezer the lady did not see. We had

ice in the other freezer so we would not have to pay for

.the icé on St. Patty's DayAbecause that's what we run out

of most.

Q Did you pay the fine?

A. T did.

Q | bo you have music in Tavern on the Greene?

A I do.

0 What's yoﬁr percentage of receipts connected with

food versus beer and wine? Do you have liquor?

A I do have liquor, yes.
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0 Beer, wine, and iiquor on one side and food on the

other. What percentage?

A The percentage I couldn't tell you exactly. I know
it's low. When they took the smoking ban and they said
they were going to let bars operate with just smoking if
their food sales were less than 15 percent, then yeah, I
thought smoking was more important than food sales; - When
that all'éhanged, I tried to get my food sales back up,
which has not succeeded.
Q What percentage are food sales right now?
A I would say probably less than five percent.
Q At Tavern on the Greene?
A Yeah. But I don't know anybody in town whose
business is not struggiing now. |
Q So you do mostly beer, wine and liquor?
A I'm doing whatever I can to keep the doors open right
now. And whatever food I can sell, I try to sell. |
0 Have you ever been violated for any liquor license
réquiremént?'
A Not that I know of.
Q Have you ever been cited?
A Not that I know of.

Mr. Phipps just took me to court for trying
to -- for me not to get my liquor license .renewed.

Q Do you have live music?
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A No.

0 Do you have loud music?

.\ It depends on what you call loud. I don't think it's

loud.
We've had the police come to the door and they

look at us and I say, "Is‘fhat too loud?" and they say
"no" and they walk‘awéy because there's a mysterious
caller that complains about it:

Q When did you find out that you can t have beer and
wine and liquor and food in the unit?

A When did I find out? :

Q Yes. |

A I guess when this whole thing started. But it was a
bar a few years before me and a restaurant, I believe,
before that and just kind -- when I came in, my lawyer
looked at the paperwork and said we're good to go, let's
sign, and we boﬁght the place;‘ It was already operating
as a bar when I bought it. |

Q You did have your own lawyer at the closing?

A Yes. .

Q And you purchased from EMH Investments, LLC in '05;
is that correct?

A I'm sorry, my Unit B?

Q  Yes. ‘

A Yes.
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And you own Units C and D also?

No, only Unit B. ‘

You rent C and D?‘

I do.

And from whom do you rent C and D?

Marsha Berry..

Marsha Berry. Did you discuss this issue with her

when you received my letter?

A I did.

0 So your testimony is the first time you found out
about the restriction was in '07 when you got my letter?
A Pretty much.

Q Jﬁne of '077?

A Yes.

Q As‘you read the restrictions, do you feel like you're

in violation of the restrictions?

A I believe the violations are something that
happenedl—— that's been going on way too long. I don't
feel that I'm in violation.

Q Right now you don't feel you’fe.in violation?

A I feel that I'm not going by the bylaws, but I feel
that that's something that'shouid have beéh addressed a
long time ago before the business was bought ten years ago
and I don't hear anything about it and it was running

before that and they didn't hear anything about it.
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0 Who 1is EHM'Investments, do you know?

A I believe, if I'm not mistaken, that was Stonebruner
Properties. Or fhe person that bought it from Stonebruner
Properties, I bought it from them.

0 I think the deed chain will reflect that on

February 24th, Mr. Stonebruner deeded it to EMH,
Investments, LILC. |

A February 24th of what year?

Q Of 2004.
A 2004. That sounds like about when I bought it from

him.

Q And were you operating at that time?

A Yeé.

0 And you said you've been there ten years?

A Yes.

0 'And then it was sold to you?

A Yes.

Q In '05? ‘ )

A In '05 he wanted to sell. And actﬁally the real

estate agent was a customer of mine and she said he wanted -

to sell and would you like to buy it and I said yeah.

Q What .did you pay for it?

A I want to say $69,000. I'm not positive on that
number, but that's what I want to say.

Q Did anybody tell you it was restricted to general
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office?

A Unh-unh.

0 Would you have bought it had you known it was

restricted to general office?

A No. It was a shoe store. It was already going as

- another business.

0 At that time?

A At that time.

Q Ten years ago?
A No, in '05. Before '05 it was a shoe store and then
it was vacant and that's when I got it and -- or no, I

sorry} I got it, rented it . in '99. Before that it was a

shoe store.

Q So you rentéd it in f99, that's ten years, and it Was
é shoé store before that? |

A Yes.

Q And how did you come to —- you said you looked around

or 1is that some .other testlmony I'm confusing?. How did

you come to open a tavern?

A I had been working in the restaurant business pretty
much since I was 18 years old and wanted to give it a shot
myself. A buddy offminellivedvhere in Columbia and they
wanted to get out, we wanted to get in, we made a deal.
0 So you began in '99 the. restaurant and beer, or

95 percent beer, liquor and wine began in '99?
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A

' Yes. The food sales, I believe, were a little higher

And where did you start? Did you start in B or C and

‘Started in C and D, expanded into B.

Okay. And when did you -- you started in C and D in

Yes.
And how did you get --

We rented B and I had an agreement with the landlord

at the time, who I cannot recall his name from C and D,

and from Stonebruner saying that if I took the wall out .

for that to go with it, I would be responsible for

replacing that if anything ever happened to the business.

Q
wall

A

both

So you pu:chased -— you rented C and D and tdok the
out? _
I rented C‘and D and I rented B. And I talked with

landlords ‘saying that I wanted to take the wall out

to expand and I would be responsible for the cost of

replacing that wall.

Q ‘

Did you pursue .in '99 or at any time the possibility

of getting the restrictions chahged?

A

Q
A

No.
Why not?-

Because it was already a bar. I Just figured that
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was the way it was. And there was already a shoe store
and there was alteady a restaurant down there. There was
already a cell phone place there.

 MR. SPILLANE: Thank you, sir. I have no

further questions.

~ THE COURT: Any redirect?
MR. BOGER: Vefy briefly,
REDIRECT EXAMINATION
BY MR. BOGER: |
Q . Mr. Keeﬁey, it was a bar when you boﬁght it, right?
A Yes.
0 And what was the name of that bar?
A It was Dubbs. I believe,.if I'm hot mistakeﬁ, it was
on the Préirie Chicken Corporation, but it was Dubbs.
Q And before that, is that wheré the Duck In was?
A I'm not sﬁre about that. That was before my time in
Columbia, but I believe that's where it was.
0O  Okay. |

A . And I believe there was a Mexican place, if I'm not

‘mistaken, that was there also.

0 Was that called Rio Bandito?

A That‘s it.

0 So Rio Bandito, Dubbs, Duck In, and Tavern on the

Greene?

A Right..
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Q A 15—yea£ history?
A I would say. '
. MR. BOGER: Okay. That's all I have.
MR. SPILLANE: One other item, four Honor, if
you can bear with_mei o
THE COURT: vYes, sir.
RECROSS-EXAMINAT ION
BY MR. SPILLANE: |

Q Mr. Stonebruner owned B right up to the time he sold

- to you? - Either it was in his name or for one year as EHM

Investments?
A T believe that's the casé} yes.
Q ° He owned it? |
A Yes.
MR. SPILLANE: Thank you.
THE COURT: You ﬁay step down.
MR. BOGER: _Your Honor, I'd call Marsha Berfy.
MARSHA BERRY, after being duly sworn, testified
as follows: | | |
THE COURT: Thank you. If you'd have‘a seat and
please state your full name.
| THE WITNESS: Marsha Berry.
' DIRECT EXAMINATION

BY MR. BOGER:

Q Ms. Berry, where do you live?
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Prosperity, South Carolina.

And ybu are the landlord or owner of R?
No, sir.

Help me out.

C and D. And it's actually my mother's now.

A

Q

A

Q

A

Q Okay. Yoﬁ owned C and D?

A Yes, sir. |

Q And YOU and your mother have owned it for years?
A Yeé, sif. |

Q And that's where Tavern on the Greene -- that's your

tenant, he owns a third of it and you own two-thirds of

the spacé; is thét correct?

A I own C and D and then he owns B.

0 So if Tavéfn on the Greene is B, C, and D -~

A Yes,‘Sir.

Q‘ - thenAyou are the owner Qf.two—thirds of that space

where Tavern is; is that correct?

" A Correct.

Q ‘'And you as a landlord, did you know anything about

these restrictions until July of '07?

A No, sir. It was.June, I think, wasn't 1t?

Q I'm sorry, June of '07. |

A Okay. It was June. And we received the notice.
When it came in, then I called -- i called Landmark

Resource and speak to Michelle and that's when I asked
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what did-I need to do becausé I wasn't going to kick a man
out of a business he's been in for I thought over ten
years when they were telling me I had to get him out of
there in like almost 60 days. This man had been in
business forever. That just wasn't right. So I just
needed to know what I needed to do. And she said that she
didn't represent me, that she represented the board, and
that the best thing for me to do‘was'get an attorney.
0 Okay."Would you be at some disadvantage or injury or
prejudiced by the closing of this?
A My mother would be. |

What happened, my méther bought it from me
because it was acfually to heip her because she's very ill
and so I needed income for her in order to take care of
her. . |
Q So it would pfejudice your‘mother géeatly?
A Greéatly. |
Q Now, let's just félk about ydur mother. You take
care of her all the time now; is that right?

A Correct. 1In fact, my neighbor is tending to her

right now because the sitter who's normally there had a

funeral today and so I asked the neighbor, because she has

to have care.
0 Your mother does?

A Yes.
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Q 24/7?

A Well, she's on a little Medi alert. So as long as

"I'm at home, because I only live two doors down from her,

as long as I'm at home then she can be left during the
evening unless she's very, very ill and then I stay with
her. But'during the day while I'm teaching, she -- i have
a sitter.

Q Okay; So you tegch dur}ng the day?,

A Yes, sir. | ' |

Q, And take care of your mother at night?

A Yes,‘sir. |

o) Okay. And did'you receive any notice because I think
that'sAwhat you meaﬁ, but let me Jjust make sure, you
didn't know anything about this violgting any:restrictions
until June of 207; is that correct?

A I'don't -- when the original closing of the deal,
when we were closing, I had an attorney and the éttorney
then éaid there is a clause in here that they're not
supposed to be like bars and stuff and I lbqked at the
person I was buying it from -- and I apologize, I cahnot
remember his name -- and I said, "Has this been a
problem?” and he looked at me and said, "Absblutely not."

He said, "This bar was there before I even bought it."

| And I said "okay," and that's what happened.

Q And how many years ago would that have been?
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A Gosh, I don't remember when it was purchased. I want

to think maybe '02. I'm really not sure. I'm really not
sure. .

Q Okay. And so for at least five years before you got

" notice that there was a problem, you didn't know of a

notice?

A Right.: We never had anything —- no one ever said

that Jeff ‘had to get out at all.

MR. BOGER: I don't havé'any further questions.
THE WITNESS: - Can I say;something? May I,
pleaSe? . | |
BY MR. ‘BOGER:
0 - I'm sorry, I've got one more thing for you anyway, if
I Cah just'coﬁe backz.Al_ |
"You'vé also égreed to pay my bill; is that

right?

A Yes, sir.

QO = And your -part is about a thousand dollars. Does that

sound about right?»r

‘A I gueés so, 1if that's what -- yes, sir.

Q  And it's being split between you and Mr. Rodarte and
Mr; Keehey;'is that right? |

A Yes, sir. :

Q It's about $3,000 total?

A .. Sounds right.
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Q You're familiar with the fact that the homeowners
association documents say that you can only pay.

Mr. Spillane's bill but they can't be made to payvmine?

" A And that's one of the thingé.I wanted to say.

Q Yes, ma'qm. Go ahead and say it.

A It's the fact that we pay the regime -- you know, the
commercial units pay a largér portion of the regime fee to
my knowledge and so I don't understand. I mean, we're
paying to be sued. I mean, that's just what it is. We're
paying to be sued. ‘And it's not right. That's number
one. | -

The‘number two thing about theAamendment to the
littie section, in the '07 meeting I was there, and if you
remember I said, "Why can't we get that changed? That
should be changed because these buéinesses have been
there." And I was told, "Well, you can't even get people
to come to these meetings and you have to have at least
75 percent." IAmean,'we were told that in that '07
meeting.

I wasn't ‘able to make the 2008 meeting because
of my mother, I mean I just couldn't come, and I had been
to other meetings at the Clawson Inn, if you remember.

And I also said at the '07 meeting that if

‘someone would not be elected on the board that I would do

it except that I do live far away and I wouldn't be able
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to meet all the time because I knew I couldn't.

Q Because you live in Prosperity and take care of your

mother?

‘A Well, I live in Prosperity, right, and there are just

times that I can't -- you know, with school, I might have
a meeting after school. I mean, there'svjuSt times I just
can't do-that. And now I certainly can't do it because of
my mother.

Q Otherwise you would have volunteered to serve on the

board?

A Right.

MR;~BOGER: I don't have anything else.:
THE COURT: Mr. Best.
MR. BESTE No:questiohs, Your Honor.
THE COURT: Mr. Spillane.
MR. SPILLANE: Thank yéu, Your Honor.
CROSS-EXAMINATION
BY MR. SPILLANE{
0 Mé. Berry, your mdther is the landlord on C and D;‘is

that correct?_

A Yes, sir.

o) But did you ever have an interest in C and D?

A Yes, sir,'

0 How did you have an interest in C and D?

A I actually purchésed it with a friend of mine and my
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o I ~TE'e T I o T I o S

mother had like a third of it and it was all a real estate

type

thing. I just read it in the paper, for sale by

owner, property at Place on the Greene, and at the time I

didn
Q

't even know it was a bar.

All right. Our chain of deed shows Berry Tart

Properties conveyed two-thirds to Eva Nell Berry.

with

your
A

Q

Eva Nell Berry is your mom, correct?

" Yes.

Berry Tart Properties was your géneral partnership
you and Ms. Tart; is that correct?

Correct. - A |

And that deed was in what year, do you remember?

I don't. |

September 26th of 2006; is tﬂét cofrect?

When the original one or —-- x

Your deed to your mom.

Okay. That's'probably right.

I believe I'm correct, your partneréhip deeded it to
mom in 26 September of 2006.

Okay.

All right. Now, you mentioned a complaint you made

in the '07 meeting.

A

Q
A

Yes, sir.
And I didn't hear what that complaint was about.

All I said is, why didn't we make -- why didn't we
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change the master deed in order so that these businesses

‘could stay in business.

So what businesses could stay in business?

The restaurants, the bars, the places like that.
So that's the 2007 meeting after‘my -~

Notice. ‘

R 1\Y% notice letter, my statement letter?

Yes, sir.

I SEE o T T ¢ T I

Okay. Now I understaﬁd.

If you had deeded your interest to your mother
in September of 2006, how did you become involved in the
2007 owners meeting? |
A I take care of my mother's business. My mother‘
doesn't pfobably even héve a clue that she's -- has that
business. I mean, I did everything in order to get funds
for my mother fo take care of her.

I'm not understandihg your question, I'm
assﬁming. |
Q All right. It seems you were not an owner in 2007
but you attended tﬂe owners meeting?
A My mother surely éouldn't.
Q Excuse me? ‘
A My mother couldn't, so yes, sir, I did.
Q That's all I need to understand. Thank you.

The deed to Berry Tart Properties according to
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the official records was December of 2002. Would that be
about right?

Yes, sir, that sounds right.

From Robert A. Alexander?

‘That's it.

Do you know who he was?

A Ol S C

That's who I bought the piece of property. from. I
just could not remember his name, but it was Alexander.
o) And you had an attorneyé'

A Yes, sir."

Q And the attorney told you you can't have bars?

A Well, that was pretty much after the fact, yes. It

"was after the fact. You know, I mean; wé had already

signed papers, everYthing was already done, and she was

'giving me the master deed and just said, you know, "Tn

this master deed I just want to let you know this is
stated." And I said, "Do you think it's going to be a
problem?" And she's, you know, like, "Well, this bar's
been here foreverh" you'kndw. And I looked at —-- I'Qant
to céll him Bobby —-- I think his name was‘Bobby Alexander
now —- and I said, "Have you'ever had a problem with it?"
And he said "no." And.I don't know how long he had owned
it. | |

Q Well, the deed, the deeds are public,record and the

Court has them and won't go further back because I think C
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and D, you've heard testimony C and D were the only ones
that originally were sold by the developers, sold to the
public and was a hair Salon. '

Buﬁ the attorney didn't tell you that it
wouldn't be a problem, did he? -
A She.
Q . She.
A She didn't say that it would and she didn't say thaf
it would not. She said she just would -- she prétty much
made me think that if pﬁobably wouldn't be since it had |
been there so long. Of course, i wouldn't have thought it

either. To me, Tavern on the Greene is a landmark of Five

Points.

Q And\it,was operated as Tavern on the Greene when you‘

purchased it --

A Purchased it, yes, sir.

Q —-— 1in your general partnership?

A Yes, sir.

Q And it was operated as Tavern on the Greene when

Mr. Alexander had it?

A To ﬁy knowledge, vyes, sir, it was.

Q Well, that's when you purchased?

A Right.

0 You mentioned the original closing with the attorney,

talking to Mr. Boger. What did you mean by the original
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closing? = Were there two or three?

A Well; I had the closing when it was -- when myself
and Lisa purchased it and then I had the closing when I
purchased it for my mother, when it was swapped over.

Q You did get a copy of the master deed when you and
Lisa purchased it éé a partnership, right?

A Yes, sir. |

Q - All right. Who handled the closing when you deeded

two-thirds interest to -~ the partnership deeded

two—thirds interest to your ‘mother?”
The same attorney.

The same attorney?

Yes, sir.

Okay; And - you live in Prosperity?

Yes, sir.

LGN Ol ©

Wouldryou.like to have a Tavern on the Greene on the
first floor of your residence?

A It wouldn't bother me due tO‘the‘fact thét I would
have, you know, I've already known that it was there. I
mean, so many of these people have moved in after the
fact. After Tavern on the Greene and The Blue Cactus and
all these other places, they've mbved in after the fact.
And most of them have purchased it for an investment, you
know, just like I did and just like I've turned it.oﬁer

for my mother to have an investment. I mean, if I ever
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thought any of this was goinglto come up, I certainly
would never have done that for my mother, never.

Q All of this sﬁrprised you, didn't it?

A Absolutely. |

0 It's a mess?

A Well, it is a mess, and it's ridiculous. I mean,

you're getting ready to put people out of business that
have been there, that have been there longer than the
tenants. it’S‘just not right. And that's what I said

from the get-go, it's just not right.

QO  Have been there longer. than what tenants?

A Than so many of the tenants thét are»causing the
problem. |

Q Are you talking.about the residential bwners or —-—
'A Correct. | |

Q- The residential‘owners?A

‘A Correct. |

Q Not4theAcommercial tenants?

A Not the commercial ténants.

0 Do tﬁe commercial tenants cause any problems?

A Well, I haven't heard of any of them yet.

Q And the residential tenéhté, what problems do they
cause? |

A At the '07 meeting with the. security, it was not

about -- the security'was not the problem of the bar or
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the restaurants. The security problem was coming in with
the tenants coming into the door and allowing other people
behindlthem to come in also. That was a prbblem. They
were'trying to come ﬁp with like a pass card and things
like that, but they just really wanted to inform the
tenants not to éllow the other people to come in. But it
wasn't the bars and it wasn't the restaurants. And I was
at that '07 annual meeting.

MR. SPILIANE: Thank you. No further gquestions.

' THE COURT: Any redirect? |

MR. BOGER: No, Your Honor.

THE COURT: You may step down.

MR. BOGER: Your Honor, I have one more witness
and he will be hopefully as brief as Ms. Beiry.

THE COURT: Yes, sir. |

MR. BOGER: Is it okay?

THE COURT: If he's quick.

MR. BOGER: Yes, ma'am.

DAVID RODARTE, after being duly sworn, testified
as follows: . |

THE COURT:' Thank you. If you'd have a seat and
please tell me your name.

THE WITNESS: David Rodarte, R—O—D—A—R—T—E.

THE COURT:- Thank you.

DIRECT K EXAMINATION
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BY MR. BOGER:

Q Mr. Rodarte, you live here in Columbia also?

A Yes, sir, I do.
Q - And you are the owner of the space where Blue Cactus
operates?

A Actually I'm a managing partner of W.G.R.Q., LLC, and

“we own F, G, and H. -

g0) And G and H is where The Blue Cactus 1is?

A The Blue Cactus, that's correct.
0 And F is where there's now a tobacco shop?
A They just put a tobacco -- it's like a little

convenience store that sells cigars, cigarettes, soft

drinks. No alcohol.

o) And that recently opened?

:\ Just did, MarchAlst..

Q And that has heavy foot traffic; is that cdfrect?
A Oh, ves. .

Q The Blue Cactus,‘you boﬁght-that space, you bought
all three of those spaces in '05? |

'02.

And you bought it from whom?

Beau Powell.

Beau Powell, the iﬁfamous -

The developer.

O T S ORI

And did he tell you that there was any problem with
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the restrictions at that: time?
A It .never came up. I became aware of it when we got
served by Mr. Spillane. I read it and I talked to my
partners and I said, "Look at this,".and so we got a copy
of the deed and:it waé there. |

And we bOughﬁ a lot of property from Mr. Powell.
And so when we bought it, wé.bought places by the center,
we bought some'units from the kiddie condos we calieq '
them, a7couple of houses on campus, a six-plex on campus,
two office buildings. -

He was doing an exchange, so we cut a deal as an

investment. I have two partners and we bought a lot of

‘real estate from him as an investment. -It was designed to

help us retire one day.

And so we didn't look at every deed. e just
knew that both -- Sub Pub wds there. He éhowed me the
contracts; They had about.three more years left on their
contract. He showed me the contract for Blue Cactus.

And he works different than I do. ' I'm an
engineer and I'm very -- actually I'm a very detailed
person. His contract was just like, he didn't do new
contracts, he. just kind of changed the date and initialed
them, and so I knew that Blue Cactﬁs had been there a long
time. And I met Lloyd and we're looking for businesses

that could sustain themselves, that would be there for us
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in the future so we‘could generate monthly retirement
income, énd that's why we bought them.

We sold the kiddie condos upstairs because we
thought.that'the building was run down. The carpets were
nasty. If just wasn't the kind. of place that I wanted to
even rent, much less own. So we sold those. TWe just
fixed them.Up'and_flippedrthem; )

Q You sold them?

A We'just kept the commercials. We tHOught that was

the best property then that was there.

Q And if this were shut down, would yoﬁ be injured or
prejudiced or disadvantagéd?

A Seveiely. .Sevefély. We spent -- we paid a lot of

monéy for what we bought.

0 And it produces income for you and your partners?

A Correct. Right now it's just covering the debt
service. |

Q ?ayingjthe bank?

A Paying the'bank.

0 Did -- until June of 2007; did you know anythihg? I
think you apswered, but did yoﬁ know thét this was a |
problem? |

A - I had no idea.

Q ., And you knew The Blue Cactus had been there for some

ten years before you --
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CHE AN B

A Ten yearsrbefore. Yeah, when we bought it in 2002,

about seven years.

Aﬁd so I got to know Lloyd. I'm a military guy
myself and realized he was retired and he's é good hard )
working man, I can tell you that. He's got a good
business.

In fact; you went to West Point?
That's correct.

And-finished in what year?

1974.

And you also have agreed between you, Ms. Berry and

Mr. Keeney to pay my bill; is that right?

A That's correct.

Q And it's a thousand dollars per persoh, about three
thousand dollars total?
A It's very fair.
0 And you know that the restrictions say that you have
to pay Mr. Spillane's bill but they can't be made to pay
mine. How do you feel about that?
A I know I brought that up to you initially.

I was.going to hold off, hold from paying my
regime fees for that main reason because I didn't think it
was fair that I was paying money to sue myself anq I was

going to hold them in escrow, and you told me not to, so I

paid them.
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Q Against your better judgment I made you pay your

fees?
A Yes.
0 Made you pay your regime fees.

and do you know that the commercial units pay a
little more in regime fees than the residents do?
A You know, I look at them -- I Jjust —- I look at the
expenses and, you know, you've just got to pay what theyv
tell ybu to-pay. I think they're -- I don't know what the
other people pay, to be honest with you.

MR. BOGER: I don't have any other questions.

" Answer any‘queStions by Mr. Spillane.

THE COURT: Mr. Best, any questions?
VMR. BEST: Your Honor, no éuestions.‘
THE COURT: Mr. Spillane. |
MR. SPILLANE: Thank you. | [
CROSS-EXAMINATION
BY MR. SPILiANE:
Q Mr. Rodarte, is that the correét pronunciation?
A Rodarte, yes, sirL |
Q W.G.R.Q. Units F, G, and H, that has a convenience
store in it now? |
A Well, he calls_it‘Five Points Tobacco. He's got fine
Eigars, a humidor, he sells cigarettes, soft drinks. It's

like -- I consider it like a little convenience store
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basically. Hé's got toilet paper, toothpaste;

0 Milk and cheese and stuff?

A I don't think he's -- no, I don't think he's got any
milk or cheese. It's strictly soft drinks and items that
don't spoil.’

Q You purchased directly from Mr. Powell I think the
record reflects on May 24th, 2002; is that about right?

A I knew it was 2002.

0 And you said he was doing an exchange.
A He was tired of managing a lot of properties.
When you're ——- I own a lot of real estate as an |

investor and it's a little bit of a headache when you've

got a lot of properties, a lot of calls, and he had beenv
doing it for a long time and he was tired of it himself.
So he was trying to sell a'lot of property at onéAtime to
do a 1035 exchénge so he wouldn't have to pay taxes and he
Was,going to buy a Walgreen's and clip coupons, as the

term goes, just get a check for 20 years from Walgreeh's.

Q He was goiﬁg to do what about‘Walgreen's?
A He bought a Walgreen's is my understanding and
Jjust -- about a 20-year lease, so he was -- we feel we got

a fair price because we bought a lot of stuff that we

didn't want, but we bought stuff we wanted as well, but it

was his way of getting to roll over all the money without

paying taxes. Very legal.
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Q And who_was fixing up and flipping? Is that you?
A No, I don't flip. I try to hold. 'I buy and hold. I
buy rental properties.

We fixed up three kiddie condos, the small units
upstairs. We had —- I don't know which uhits they were.
We just -- when you looked at the condition of the .
hallways, we just didn't want to be associated with that,
with the housing portion of it. So we fixed them up and
we just sold them just to get them out of our inventory.

Q Your deed does reflect you bought the different
parcels and it says in your deed, "To have and to hold
sﬁbject to easements and restrictions of record."

Did Mr. Powell tell you about restrictions?
No.
Did your attorney tell you about restrictions?
No.
Did you have your own attorney?

Yes, we did.

ORI o I

And he showed you the Sub Pub and a lease that went a
couple of more years, the same as Blue Cactus; is that

correct?

‘A Correct.

o) Is that how he marketed it to you and sold it to you?
A No. We were aware that he was trying to sell a

couple of million dollars worth of real estate and you had
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A Ol T © R

to buy all. You couldn't buy it piecemeal, you had to buy
everything he wanted to sell because it was an exchange.
So we bought a lot of stuff we didn't want to buy the
stuff we did want. It was Just a mass purchase. |

Q It was a package deal? |

A A package déal. Take it or leave 1it.

Q Did you get a copy of the master déad froﬁ‘your
attorney at the time?

A I don't recall.

0 Like with Ms. Bérry, the issue of the restrictions
being a problem never came up? |

No, sir.

Were you surprised by my letter and éuit?
Very:much SO.

And this i1s mess as Ms. Berry said; .is that right?
You know, I'll survive. I'm more‘concerﬁed about my
tenants, Lloyd's family, my new tenanf now .that's going
into business, so I think it's unjust.

Q It's ﬁnjust’to enforce the restrictions?

A To enforce them 20 years after the fact.

Q Have you ever talked to Mr. Powell since my letter,
my letter from June of '07 for the suit? |

A I have not seen Mr. Powell since we closed. I
wouldn't even recognize him.

0 Oh, you didn't know him before?
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A No, sir.
Q How did you get in contact with him?
A I think one 'of my investment partners, he's a real

estate broker, and I think he was aware of it, heard it

through the real estate network, I guess.

0 And who is that?
A Bud'Kenny.

MR. SPILLANE: - I have no further questions.

Thank you.
MR. BOGER: . Nothing further from the defensg,'

Your Honor. - |
THE COURT: You may step down.
Anything further from the defendants?
MR. BOGER: None from Berry, W.G.R.Q., or
Mr. Keeney, Your Honor.
MR. BEST: And none from Easy Coin Léundry, Your
Honor. |
THE COURT: Any rebuttai from the plaintiff?
MR. SPILLANE: No, Your Honor, I have no
rebuttal witnesses. |
THE COURT: Yes, sir.
~MR. SPILLANE: We would like'-- I assume we're
going to do a closing?
| THE COURT:. What I would like to do in lieu of

closing 1s to ask you all to prepare proposed orders that

254




10

11

13

14

15

16

17

18

- 19

20

21

22

23

24

25

201

12

would incorporate the information that you would place in

the closing.

And in particular, I've heard the testimony. I
am particulérly‘interesﬁed in the law that you all'would
plan to cite to me. And so in lieu of those arguments, I
would ask that you prepare proposed orders, if that's

acceptable.

'MR. SPILLANE: I had planned for a brief closing

besides going into the law because the defenses are

law-specific theories.

THE COURT: I think you can.

MR. SPILLANE: But if I can be broad in the
order. | |

THE CCURT:A'You can certainly be broad in the
order and you can incorporate all of those arguments as
well as the appropriate findings of. fact and conclusions
of law. And I will ask that you submit them to me in
electronic format.

MR. BEST: Which electronic format, Your Honor,
PDE? |

- THE COURTf No. Word format.

You can e—mail'it to me or you can give it to me
on disc of flash drive. |

; The address is ALeelC@sccourts.org. And if you

can —— and I will even give you the opportunity to respond
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- to the other side's order. 1If you can send me your order

by, let's say, Monday, April 20th, with any response by
the 27th, and’I will review them at that pafticular
time, if that's acceptable.,

MR. BEST: That'sdacceptable.

MR. SPILLANE: The dates are acceptable, but
you're not going  to allbw any closing; 1s that correct?

THE COURT: I would prefer if you would

. incorporate it in that argument.

MR. SPILLANE: All-right. |

THE COURT: ' And that way -- I will -- trust me,
I will read everything you provide to me. So you can make
your arguments as short or as long as you'd like. i will
review all of the information that you give to me as well
as review all bf the exhibits béecause I've not had é

chance to do that. ZAnd then that way I can dissect it and

" consider it and cut and paste it as I think would be

appropriate based upon thé arguments and the law and the
evidence. |
MR. SPILLANE: One question.
THE COURT: Yes, sir.
| MR. SPILLANE: With respect to attorney's fees,‘
the figﬁres will be updated given certain bills can be
submitted. Where would that come in? On a separate

hearing later or -- |
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THE COURT: Depending on what the ruling 1is.

I guess aftér you've prepaied your order, you
can do an affidavit on attorney's fees and submit it and
I'1l consider it. .And that's for both sides. If you'll
submit youf affidavits --

' MR. BEST: Well, Your Honor, it's how Your Honor
wants to treat it, but for the record, we would object.
Mr. Spillane haén't put up anything other ~than his fee and
there's no evidence in the record and we've totally shut
down the case.

wa, Mr. Boger and I -- and the trial's not
bifurcated. So I'would be willing‘to make that statement

if you wish to rule on it now, certainly we can update

‘things later on, but that would be -- other than the bare

statement that the association has agreed to pay it, hé's
had no -- not a penny's put in as far as the amount.

MR. SPILLANE: Your Honof, I think Ms. Greiner
téstified as.to her latest review of the latest -- of the
invoice for fiveAthousand something. She wasn't —--

THE COURT: It was between five thousand and six
thousand dollars.

MR. BEST: I only heérd her say they agreed on a
cap. |

THE COURT: I have written down in my notes,

legal fees, I wrote down between five thousand and six
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thousand dollars.

MR. BEST: Then I'm corrected on my memory of
the evidence, Your Honor. .

THE COURT: All right. She may have testified
to a more specific figure,- that I did not catch the
specifié figure, but I remember the cap Was, I think, six
I thiﬁk is what it was. |

MR. BOGER: That's fine, Your Honor.

| THE COURT: Anything further?

‘ MR. SPILLANE: I don't remember the éap. .vae
talked to the clients. before that, I think probably in the
board meeting. I didn't object Qhén she mentioned the
cap. I asked her about it at lunch.

THE COURT: I think her testimony was that they
had proposed a cap. I don't -- but I'1ll go based upon
what's contained in my notes and, if I need to, my law
clerk's notes. And if you all can recall specific\
testimony differently, if I need to check that, then I
guess I'il find a way to do that. |

- MR. SPILLANE: Well, let me get the dates.

You want the order by Mondéy, April 20th, the

response by -- we're to send it to the other party?
' THE COURT: Yes.
MR. SPILLANE: Response by the 27th?

THE COURT: It gets sent to me on the 20th as
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well as to opposing counsel. Any response will be‘on the
27th. And at the time of the 27th, you need to provide me

your affidavit for attorney's fees. -Because at that

particular point I will cut off any further legal work

subject to anything~that may come up after that point.
MR. SPILLANE: And the response, does it also go
to the other party? - B |
_THE COURT: Yes.
MR. SPILLANE: Thénk you, Your Honor. -
THE COURT: And you need not reply to - their

response. ‘Because I assume that you would not agree'with

- it and so there's no need to hear another argument.

MR. BEST: Your‘Honor, before we pack up, I know
the bailiff is making sure we've got all the exhibits.
THE COURT: Yes. Please let's make sure all the

exhibits are here before anybody walks off. I have two of

‘them in my hand.

MR. SPILLANE: There is one other item, Your
Honor. |

THE COURT: Yes, sir.

MR. SPILLANE: There was a motion that I'm not
sure yqu ruled on it.

Are you denying Mf. Best's motion?

MR, BEST: Actuélly I withdréw it, I think.

- MR. SPILLANE: Thank you.
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THE COURT:” All right. And I'm sure that the
defendants will provide me particular information about
their request for attorney's fees as well.
| Since you made‘that argument through theA
testimony of’yoﬁr witnesses, I assume that you will
provide me ample information about' that as well.

MR. BOGER: ‘We will.

THE COURT: As wéll as all the other issues. i
just Qant to make sure that there's case law or.éomething,

some.équitable argumeﬁt‘that can be supported, if that's

- what you're requesting.

Anything else?

Heaiing nothiﬂg -

MR. SPILLANE:' You're reading that clause
different than I, but I will -

THE COURT: -And I understand. And I'm not --

and please don't assﬁme that I'm making any decisions

~ because I'm asking for specific information. I just want

to make suré‘that it's not going to be an argument that
will not. be supported by some statutory or éase iaw
authority.

MR. SPILLANE: There are.

THE COURT: ' Okay. And I just want to make sure
that -- sometimes people aséume‘that judges know a wholeA

lot more than whatithey know, and I like all the arguments
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14

’ to be amply supported and include every argument‘that you

want to make so that I have all the information that I
have to con51der what's been done, what s being asked.
Thank you.
(The proceedings were conclﬁded.)

*** END OF REQUESTED TRANSCRIPT OF RECORD ***
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STATE OF SOUTH CAROLINA )
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(4) cccupants; (d)- the rights of any lessee or sublesses of any
unit shall pe bound by the -covenants, conditions, and restric-
tions set forth in the Master Desed, By-Laws, Rrticles of Incorpo-
ration and any Pules and Regulations v"ioptmq by the 2Zssociation;
(e} a unit owner is not .relieved of his prlmary obligation to pay
assessments to the Assoc1atlon.

Notwithstanding the foregoing, the provisions of this
Article shall nqt .apply to a holder of a £irst mortgagee who is
in possession of a unit following a default in such mortgage, a
T foreclosure proceeding or dead in lieu of foreclosure. R
‘Section 3. Condominium Commercial Unit. Each condominium
commexcial unit is hereby restricted to general office space and
limited service establishments by the owner therecf and his
agents, servants, invitees, licensees and patrons.. The use shall
comply with all ordinances and zoning regulations promulgated by
the City of Columbia and the Rules and Regulations of .the Board
of Directors. The Rules and Regulations, among other things,
however, shzll provide +that no restaurant or establishment
engaged in. the preparation or delivery of food, no pool hall,
game rooms bar, lounge, or retail shop that relies on a volume of
walk-in patrons cshall be permitted. Neither the owner nor his
agents, sexvants, invitees, licensees, and patrons shall use the
~unit either on a temporary or permanent basis as a sleeplnq
~atconimodatiorn.  ~ Except as réserveéd to Grantor, no cohdominium
commercial unit shall be divided or subdivided into smaller units
nor any portion sold or otherwise transferred. This paragraph
‘shall not prohibit- a condominium commercial unit owner from
leasing his unit; however, said leasing shall be in accordance
with Article X, Section 2. ©Zach condominium commerciazl unit may
be entitled to have an entrance way directly onto Greene Street
if the'pl~ns are approved by the Board of Directors, The con-
struction.of the entrance way shall also be subject to the zoning
laws=and other laws of the City of Columbia. 'The cost of the
construction of the entranceway shall be borne exclusively by the
ownex of the condominium commercial unit desiring the entraceway.

Sectlon 4, Common Elements. The Common Elements shall be
used only for the purposes. for which they are intended in the
furnishing of services and facilities for .che enjoyment of the
units. ’ . .

Section 5. Iawful Use. ©No immoral, improper, offensive or
unlawful use shall be made of any unit or of the commen elements,
nor any part thereof, and all laws, zoning ordinances- and regu-
lations of 'all governmental authorities having jurisdiction of
the Condominium shall bes observed. No owner of any unit shall
permit anything to be done or kept in a unit, or on the common
elements which will increase the rate of insurance cn the Con-
dominium. . .

Section 6. Insurance. No - . owner shall permit any use
of his unit or make any use <. e Common Elements that will
increase the cost of insurance wupon the ‘condominium project.

Section 7. Nuisances. ©¥No use or practice which. is either
an annoyance, obstruction or interference with the peaceful
possession and proper use of the condominium .by the unit owners
shall be allowed. BAll psrts cf the condominium shall be kept in
a clean and sanitary cendition, and no rubbish, refuse or garbage
shall be allowed to accumulate or any £ire hazaré ezllcwed to
exist. Fo nuisance shall be allowed upon . the condominium pro- .
perty..

" Section 8. Emplovees, ¥Wo emplovees, customers, or patrons
of. a2 condominium commercial wunit shall be allowed %o use the
Common Elements reserved exclusively for use by the owners of

" _reficential condeminium units.

e




‘default by  the owner or owners of anv unit shall entitle Asso-
.ciation -or the owher.or owners of other unit or units tc the
-following relief:.

Section - 1. Failure to Comply with Master Deed, Etc.
Failure +o! comply with any of the terms of this Master Deed or
other  restricticons and regulations contained in the Articles of
Incorporation, By-Laws of Association, or its rules and regu-
‘Iations,  :shall be grounds for relief which may include without
‘intending to limit the same, an action to recover sums due for
damages, injunctive relief, foreclosure of lien or any combi-
nation thereof and which relief may be sought by Association or,
" if appropriate, by an aggrieved owner of a unit against the-
Association or the owner of another unit.

Section 2. Liability for Negligence. The owner or owners
of each unit shall be liable Zfor the expense of any maintenance,
repair or replacement rendered necessary by his act, neglect or
carelessness, or by that of any member ‘of his family, or his or

their guests, employees, =zagents ox leasees, but only to the
extent that such expense is not met by the proceeds of insurance
carried by Association. Such liability shall include any in-
crease in fire ipsurance rates occasioned by use, misuse, occu-
pancy or abandonment of a unit or its appurtenances. [Kothirg
herein contained, however, shall be construed so as.to modify any
waiver by insurance companiez of rights of subrogation. -

Section 3. - Costs. In any proceedingy arising because of an
alleged default by the owner of any unit, the Association, if
successful, .shall be entitled to recover the costs of the pro-
ceedings, and such reasonable attorney's fees as may be deter-
mined by the Court, but in no event chall the owner of any unit
be entitled to such zttorney's fees. :

Section 4. No Waiver by  Association. The failure of
Association or of the owner or a unit +to enforce any right,
provision, covenant or condition which may be granted by this
‘Master Deed or other above mentioned documents shall not consti-
tute ‘2 waiver of the right of Asstcietion or of the owner of a
unit to enforce such right, provision, covenant or condition in
the future.

-Sectior 5. Rights to be Cumulative. All rights, remedies
and privileges granted to Asscciation or the cwner or owners of a
unit pursuant to any ‘terms, provisions, covenants or conditions
of this Master Deed or other above mentioned documents, shall be
deemed to be cumulative and the exercise of any one or more shall
nct be- ¢semed tc constitute an electicon of remedies nor shall it
‘préclude the party thus exercising the same from exercising such
other and additional rights, remedies or privileges as may be ,
avallable to such party as in law or in equikty.

Section 6. No Waiver by €.+ s or Lendex. The failure of
the Grantor herein or the lender cto enforce any right, privilege,
covenant or condition which may be granted to them, or either of
them, by this Master Deed or other above mentioned document shall
not constitute waiver of the right of either of said parties to
ther=after enforce such right, provision, covenant or condition
in the future.

ARTICLE XX

VCTING RIGHTS

There shall be one perscn with respect to each condominium
residential unit and condominium commercizal unit who shall be
entitled to vote at any meeting of the unit owners., Such person
shall be known as a voting member and is hereafter referred to as
a voting member. If a unit is owned by more than cne individuel,
the owners of said unit shall designate one of them as the voting
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TVITLE TO REAL LSTATE

The .1 Geme Campan:, Culambis, 5

DOB6ri2
State of South Caroling,

COUNTY OF RICHLAND,

,’"ib.unm lel ﬁ’{vu by Ul}P‘IP ﬁre ipuls, Thet  Craig B. Stoneburner

) f’('r{... mafter vhet.her smgumr or plural the ‘Grantor’)

TN ET
s mmmw ‘ CAROLIR Auf_;u
= : .

N . . . . I ;
.~ --iD the ....ate.afaresgxd, vy o wfor and. ---in-eonsideration-of the - -—

-y

sumof  pifty-Five Thousand and No/100 {$55,000. 00) —===——w~wmemw—— Dollars

to the Grantor. paid by Easy Coin Laundry, Inc. (hereinafter

-whether singular or plural the “Jrantee”) has granted, bargained, sold and rcleased, and by these pres=nts deey grant,

bargain, sell and relesze unto the said Grantse the following described property.

BSX QIE LAUNDRY ., INC., ITS SUCCESSORS AND ASSIGNS:

"The premises ;‘.-_-:signated as Unit A in Place on the Greene Horizontal
Property Regime, a horizontal property regime established pursuant to
the South Carolina Horizontal Property Act Section 27-31-10, et segq.,
1976, as amended, by Master Deed dated September 12, 1984, and recorded
in Deed Book D-711 at page 1, in the Office of the Rm. for Richland
County which unit is 'shown on the Building Plans prepared f£or Place on
the Greene by Comprehensive Architects and attached to szid Master Deed.
A first amendment to said Master Deed was dated September 20, 1984,
recorded September 20, 1884, in Deed Book D-711 at page 673.

This being the same property conveyed to the Grantor by Deed of Greene
Street Partnership dated November 8, 1985, and recorded November 8,
-1985, in the Office of the RMC For Richland County in Deed Book D-747
at page 626.

Grantee’s Address:
Columbia, Soutn varalina

TMS# 11385-01-08
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TDGE"‘HEB with all and singular, the rights, members, hereditaments and appurtenances té the said premises belonging
“.or in anywxse incident ar appertammg

To Have aND TO HoLp ali and singular the premses before mentioned unto the said Grantee,

Easy Coin Laundry, Inc., its SRCOSSSOIS

B and Assigns forever.

And the Grantor does hereby hind ) himself and his Heirs, Executors
and Admicigtrators, to warrant and forever defend ail and singular the s;ud premises unto the said Grantee and the
Grantee’s Heirs and Assigns, against the Grantor and the Grantor's Heirs and against every person whom:oeve;'
law'uhy cl..xmmg, or to claim, t}.se same or any part thereof.

WITNESS the Hend and Seul of the Grfvnlm' this 1st duy of

. in the year gf our Lord oue thousand nine hundred and ninety .
"and in the lwo hundredth and - fourteenth . ' yéar of the S_o&reign!y .

and Independence of the United Staies of America.

chxm: SEALED AND DELIY ERED Y . S
/g/ﬂ ‘—7 L o
:Craig B. fbon.zutn_r S

BQSBGPMZ.‘L 3

( Sii:AL‘;_,
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SOUTH CAROLINA } ]
" INDENTURE DEED

oF RICHLAND )

KNOW - ALL. MEN BY THESE PRESENTS, tHat this indenture deed pEEY
made between Greene Street Partnership, a South Carolina Limi edl -

Partnership, hereinafter referred tc as “Grantor" in the State -§
aforesaid, for .and in consideration of the sum of Five and no/100 g
{$5.00) Dollars and other good and valuable consideration to it §
in. hand paid at and before the sealing and delivery of these §
presents by, Craig B. Stonsburner, hereinafter referred to as’
"Grantee", - in the State . z2foresaid, (the receipt of which is
hereby ackno vledged) has granted, bargained, sold, and released
-and by these presents does grant, bargain, sell and release unto
the Grantee, his heirs and assigns, the premise: desiqgnated as
Unit A in Place on the Greene Horizontal Property Regime, a
horizontal property regime established by the Grantor pursuant to
the South Carolina Horizontal Property Act, Section 27-31-10 et
seg., 1976, as amended, by Master Deed dated September 12, 1984
and recorded  in Deed Book D-711 at page 1 in the Office of the
R.M.C. for Richland County which unit is shown on the Building
Plans prepared for Place on the Greene by Comprehensive Archi-
tects and attached to said Master Deed. A first amendment to.
said Master Deed was dated September 20, 1984, recorded September

20, 1984 in Deed BRook D-711 at page 673. ’ .

This being a portion cf the. 1den;1cal property conveyed- fb
the Grantor hérein by deed of Seécurity Development Corpo “FEFON , 1;
Inc. dated zpril 30, 1984, recorded April 30, 1984 in Deel3%o
D-691 at page 960 in the R.M.C. Office of Richland County..

Said Dwelling Unit is comveyed together with:

1. An undivided percentage in the common elements
stricted common areas, and facilities of the property aescrlbeék
in the Master Deed ("Common Elements“) and attrlbutable to théf NS -

Un}us. , @%\\Af

2. An easement for the continuance of all encroachments by
the Unit on any adjoining units or common elements existing as a
result of construction of the Unit or which may come into exis-
tence hereafter as a result of settling or shifting of .the Unit
or of the other units, after damage or destruction by fire or
other casualty, or after taking in condemnation or eminent domain
proceedings, or by reason <f an alteration or repair to the
common elen:nts made by or wirh the consent of the Board.

3. An easement in common with the owners of other units to
use any pipes, wires, ducts, flues, cables, conduits, public
utility lines and other common elements located in any other unit
or elsewhere on the Property, and se "'ng the Unit.

4. The following rights and easements in common with the
other unit owners, all as described in the Master Deed and
amendments thereto: common - driveway easement; all wutility,
service, maintenance, and recreational easements; parking ease-
ment; drainage easement; and use of the common elements.

Said units are conveyed subject to:.

1. Easements in favor of adjocining units and in favor of

the common elements for the continuance of all encrcachments of

such adjoining units or common elements on the Unit now existing
GRANTEE'S ADDRESS: _

Co [vin big, 5 C
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&s a result oI construction of units or which ‘may come into

of settling or shifting of the
after

in condemnation or eminent dcmaln proceedings, or by reason of an
alteratidn or- *epalr to the common elements made by or with the
consene of the Board of Adm;nlstratlon.

i 2.0 An éasement in favor of the other units to use the
pipes, wires, ducts, flues, conduits, cables, publlc utility
lines and other common elements located in the Unit or elsewhere
on the Property and serving such other units and any and all
other easements, condltlons and restrictions of record.

3.  Exclusive rights in favor of the owner of any unit to

use the parking cspaces, as the same may be designated by the

4. The provisions of <%he Master Deed, and all exhibits
attached thereto, recorded simultaneously with and as a part of
the Master Deed, as the same may be amended from time to time by
instruments recorded in the Richland County R.M.C. Office which
provisions, together with any amendments thereto, shall consti-
tute covenants. running with the land and shall bind any person
having at any time any interest or estate in the Unit, his heirs
and assigns, his family,  servants, and- visitors, as though such
provisions were rec1ted and stipulated at length herein.

By subscrlptlon to and acceptance of “Ehis Indenture Deed,

Grantee acguiesces in the provisions of the Master Deed and the
attached Exhibits and.Schedule

The Grantor, its success.rs and assigns, reserves the right
to amznd the said Master Deed, its zttachments and exhibits, as
may be reguired by law, any tltle insurance company, or lending
institutinn and to correct typographical errors, provided that
such changes do not increase the Grantee's share of the common
expenses nor decrease Grantee's share of the common elements.

TOGETHER with all and singular, the Rights, Members, Hero-
ditaments and Appurtenances to the said Premises belonging, or in
anywise 1nc:.dent or appertalnlng.

TO HAYE AND TC HOLD, subject to the rights, conditions, and
restrictions herein, all and singular, the said premises before
mentioned, unto the szid Grantee, his successors, heirs and
assigns forever.

'&nd the said Grantor does hereby bind.itself and its suc-

‘cessors, to warrant and forever defend all and singular the said

premlses unto the said Grantee and his ‘heirs, successors and
assigns, against itself and its successors, and against ever:
person whomsoever lawfully claiming or to claim the same, or any
part thereof.

72
WITNESS the hands and seals of the parties hereto, th1< =
day of November, in the year. of our Lord One Thousand Nine
Hundred and Eighty-five, and in the two hundred and tenth year of
the Soverelgnty and Independence of the United States of America.

.
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SI&.,NED SEALED AND DLLIVERED '
GREENE S
/I,\ THE. PRES/E/INCE OF: . L REENE STREET PARTNERSHIP

@W///b/,g,———

By SECURITY DEVELOPMENT
CORPORATION, INC.

' }zé;s General Pa/;

ﬁ oy 7 /z%
%ﬁmﬁ . Lﬁgﬂ/ﬁu

STATE OF SOUTH CAROLINA )

PROBATE

COUNTY OF RICHLEND )

PERSONALLY appeared before me  Pamela H. Walker
who being duly sworn, deposes and says that he saw the within-
named Greene Street Partnership by Security Development C-
orporatlon, Inc., its ‘General Partner;-signy--seal and ac..its .
.act and deed, deliver the within-written Indenture Deed, for the
uses. and purposes therein mentioned and that he with
George E. Lafaye, 11l ‘witnessed the executionr therecf.

mmatg K- Wb,

SWORN TO beforz me this

5= ‘dayjof %ﬂf,,..ffw, 1985. ' : A
/ ] T e - - T
x e & (L.S.)

Not%;f_?ubliéyﬁbi Scuth Carolina

"My Commission Expires: C T 77

STATE OF SOUTH CAROLINA )

. ) PROBATE
" COUNTY OF RICHLAND )
PERSONALLY appeared before me Pamela H. Walker

who being duly sworn, deposes and says that he saw the within-~
named GRANTEE, Craig B. Stoneburner, sign, seal and as his act
and deed, deliver the within-written Indenture Deed, for the uses
and ' purposes therein mentioned and that he  with
Genrge E. Lafaye, l1i witnessed the execution thereof.

Lrmuda ‘¥, ﬂfawu

SWORN TO befo e me this

j/ day of D vem Hea—, 1985.
M/ﬁ/[%ﬁ‘g/” (L.S.)

'/~ Notary/Public ! L//aouth Carolina

My Commission Expires: &—/-F 7

. s DOTETIIES
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Plaintiff’s Exhibit 4:
Chain of Title, Unit B
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Print Job: 184825 oo Page 6 of 11

Instrument” 2005104115 Book/Page' R1132 : 1509

Richland County ROD

DateTimne:. 12/19/2005 12:08'48 PM <

.

Recorded by and to be e mmen e e

renumed fo - Book 1132-1509
2005104115 1211972005 12:08:48:473 Deed

Harvey, Casterline & Vallini, L.L.P. Fee:st0.00 County Taxi$63.60 Tax:§8360  State Tax:$221.00

900 Etmwood Avenue, Suite 200

Comb S0 51 -" |llll\lllll\lllllllll\lllllIllllllllll\lll\llll\illlllllllll

I l o hland County R
File No. 05-26892 2005104115 John G. Noris Richland

STATE OF SOUTH CAROLINA ) . :
, ' , ) TITLE TO REAL ESTATE
COUNTY OF RICHLAND ) » :

KNOW ALL MEN.BY THESE PRESENTS, that EHM INVESTMENTS, LLC, in the
State aforesaid, for and in consideration of the sum of EIGHTY FIVE THOUSAND DOLLARS

00/100 ($85,000.00), unto it in hand paid at and before the sealing of these presents by JEFFREY

O. KEENEY, in the 'Syaie_ eforesaid? the receipt whereof is hereby acknowledged, has granted, = __ .

bargained, sold and released; and by these presents does gra'nt; bargain, sell, and release unto the
said JEFFREY O. KEENEY, his heirs and assigns forever, in fee sin_lple, together with every
contingent remainder and right of reversion, the followifig described property, to wit:

UNIT B, together with the percentage interest in the commeon area, in Place on
the Greene Horizontal Property Regime, a horizontal property regime established
by Greene Street Partnership, a South Carolina Limited Partnership, pursuant to
the South Carolina Horizontal Property Act., Section 27-31-10 et seq., 1976, as
amended, by Master Deed dated September 12, 1984 and recorded in Record
Book D-711 at page 1 in the office of the Register of Deeds for Richland County,
which unit is shown on the Buildings Plans prepared for Place on the Greene by
Comprehensive Architects and attached to said Master Deed. A first amendment
to said Master Deed was dated September 20, 1984, recorded September 20, 1984
and recorded September 20, 1984 in Record Book D-711 at page 673.

This being the same property conveyed to EHM Investments, LLC, by deed of
Craig Stoneburner dated February 24, 2004, and recorded February 27, 2004, in
the office of the Register of Deeds for Richland County in Record Book 906 at

page 2824.

TMS#:  11385-01-07

Property Address: © 2002 Greene Street, Unit B, Columbla SC 29205
Grantee(s) Address: Columb1a SC.

£200¢ Femelg [ned Joipny AjUnod puejyory

This document is not to scale
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Print Job: 184625 Page 7 of 11

Instrument: 2005104115 Book/Page' R1132 : 15610 DateTime: 12/19/2005 12-08'48 PM

richland County ROD

This conveyance is made subject to easements and restrictions of record and otherwise

affecting the property.

TOGETHER with al} and éingular, the rights, members, hereditaments and appurtenances

to the said premises belonging or in'anywise incident or appertaining.
TO HAVE AND TO HOLD, all and singular, the said premises before meﬁtioned unto
the said Jeffrey O. Keeney, his heirs and assigns forever, in fee sim;ile, together with every

contingent remainder and right of reversion.

AND Grantor does hereby bind its ‘su;:cessors and assigns, to warrant and forever defend,

all and singular, the said premises unto the said Jeffrey O. Keeney, his heirs and assigns,

et et uem e e o . R [RPPSUSR

forever, in fee simple, together with every contingent remainder and right of reversion against'
Grantor and Grantor’s heirs, and all persons whomsoever lawfully claiming, or to claim, the

same or any part thereof.

100z Keimelg fred Joijpny AIUnc) pueiord

This document is not to scale
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Instrument; 2005104115 Book/Page: R1132 . 1511 DateTime: 12/19/2005 12:08'48 PM

' =

I WITNESS the undersigned Hand and Seal this 30th day of November 2005.

Signed, Sealed And Delivere
In The Presence Of:

MW

. 2™ Witness V

STATE OF SOUTH CAROLINA )
; : ) PROBATE

COUNTY OF ___ RICHLAND U VRO L

'PERSONALLY APPEARED BEFORE ME, the undersigned witness, and made oath that

Richland County RO

he/she saw the within named EHM Investmenfs, LLC, by its authorized agent, Sign, Seal and as
its Act and Deed deli\_/er the within written Deed; and that he/she with the other witness

subscribed above witnessed the execution thereof.

e me this %Y\

Swom tofs ‘ .
30th day §fNpvember, 2005 - 0 - U - Witness -
L.8)
Notary Public for, outh Caroh /
.% .« My commission pires: ‘f[ L/ 20 "’\
3

7002 Aaimeig [ned Jonpny Aunod pueiyan

This document is not to scale
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Print Job: 185083 . Page 8 of 1

DateTime: 2/27/2004 11:18.38 AM

5 : 2824
Instrument. 2004015061 Book/Page RS06 - 2

Richlénd County ROD

Prepared by, recorded by,
and 10 be returned to:

Clare Hungiville McLean, Atty. at Law
1404 Laurel Streét

Columbia, SC 29201-2516
04REI17(3) ‘ '

State of South Carolina

)
A ) ' TITLE TO REAL ESTATE
County of Richland. ) ‘

KNOW ALL MEN BY THESE PRESENTS, that Craig Stoneburner, (hereinafter
called "Grantor"), in consideration of Sixty-Five Thousand and 00/100s Dollars
($65,000.00), to the Grantor in hand paid at and before the sealing of these presents, by EHM
Investments, LLC (hereinafter called Grantee) in the State aforesaid, the receipt of which is

hercby acknowledged, has granted, ba:galned sold and released, and by these presents does - .
_ grant, bargain, sell and release unto - —

EHM Investments, LLC,

All that certain piece, parcel, or lot of land; together with the improvements thereon, situate,
lying, and being in the County of Richland, State of South Carolina, known and designated as
Unit B in Place on the Greene Homes Horizontal Property Regime, a horizontal property
regime established by Greene Street Partnership, a SC Limited Partnership, pursuant to the
South Carolina Horizontal Property Act, Section 27-31-10 et. seq. of South Carolina Code of
Laws, 1976, as amended and submitted by Master Deed dated September 12, 1984, and

- recorded in the Register of Deeds for Richland County in Deed Book D711 at page 1, which

Unit is shown on the Building Plans prepared for Place on the Greene by Comprehensive
Architects and attached to said Master Deed. A first amendment to said Master Deed was
dated September.20, 1984, recorded in the Register of Deeds for Rlchland County on

" September 20, 1984, in Deed Book D711 at page 673.

Said Apartment Unit is conveyed together;thh:

1. An undivided percentage in the cémmon elements, restricted common areas, and

facilities of the property descnbed in Master Deed ("Common Elements "} and
attributable (o the Unit. - :

Book DOS06- 2824 Dead
2004015061 02772004 11
Fee:$10.00 County Tax: $71.50 Stete Tax: $169.00

SR 1] llllllll\lllllllﬂﬂl%lﬂ IIAA] .

2004015051 John G. Nomis
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Print Joh: 185083 - Page 10 of 17

Instrument. 2004015051 . Book/Page: R906 : 2825 DateTime: 2/27/2004 11:18.39 AM

Richland County ROD

Said unit is subject to:

L

!\)

As easement for the continuance of all encroachments by the Unit on any adjoining

units or common elements existing as a result of construction of the Apartment Unit(s) -

or which may come into existence hereafier as a result of settling or shifting of the
Unit(s) or of the other apartment units, afler damage or destruction by fire or other
casualty, or after taking in condemnation or eminent domain percentages, or by reason

of an alteration or repair to the common elements made by or with the Consent of the
Board

‘An easement in common with owners of other Unit to use any pipe, wire, ducts, flues,
cables, conduits, public utility lines and other common elements located in any other
unit or elsewhere on the Property, . and servmg the Unit.

The following rights and easernents in common with the other apartment owners, all as
described in the Master Deed and amendments thereto: common driveway easement;
all utility, service, maintenance,.and recreational; easements; parking easement;

drainage easement; and use of common elements.

Easements in favor of adjoining units in favor of the common elements for the
continuance of all encroachments of such adjoining units or common elements on the
Unit now existing ‘as a result of construction of the units or which may come into
existence hereafter as a result of settling or shifting of the Unit or of any adjoining unit
or of the common elements, or after taking in condemnation or eminent domain
percentages, or by reason of an alteration or repair to the common elcments made by

- or with the Consent of the Board of Admlmstranon

An easement in favor of the other units to use the pipes, wire, ducts, flues, cables,
conduits, public utility line and -other common elements located in the Unit(s) or
elsewhere on the property and serving such other units and any and all other easements,
conditions and restrictions of record.

Exclusive rights in favor of the owner of any unit to use the parking spaces, as the same
may be designated by the Board. ;

Page 2 of 4

1007 Rapwelg [Ded Joupny AUnod pueiLrd

This document is not to scale

279



’ 10f17
Print Job: 185083 Page 11 of 17

Richland Counly RO!?

ime 4 11:18 39 AM
Instrument: 2004015081 Book/Page’ RS0S : 2826 DateTime 2/27/2004 11

4. The provisions of the Master Deed, By-Laws, and floor plans of the Regime, recorded
simultaneously with and as part of the Master Deed, as the same may be amended from
time to time by instruments recorded in the Richland County Register of Deeds Office
which provisions, together with any amendments thereto,- shall constitute covenants
running with the land and shall bind and person having at anytime and interest or estate

in the Unit, his heirs and assigns, as though such prov1s1ons were recited and stipulated
at length herein.

- By subscription to and acceptance of this conveyance, grantee(s) acquiesces in the provisions

of the Master Deed, By-Laws and the attached Exhibits and Schedules, as amended.

Derivation: This being the same property conveyed to Cralg B. Stoneburner by deed of
. ~ Greene Street Partnership, a SC Limited Partnership, dated November 8, 1985,

and recorded on November 8, 1985, in the Office of the Register of Deeds for
Richland County in Deed Book D767 at page 623. '

TMS # 11385-01-07

Grantee’s Address:

This conveyance is made subject to any restrictions, reservations, zoning ordinances or
easements that may appear of record on the recorded plats or on the premises.

TOGETHER with all and smgular the rights, mcmbcrs hereditaments and
appurtenances to said premises belonging or in any wise incident or appertaining;

TO HAVE AN D TO HOLD all and singular thc premises before mentioned unto the
Grantee, and the Grantee's heirs and assigns forever. And the Grantor does hereby bind the
grantor and the grantor's heirs or successors, executors and administrators to warrant and
forever defend all and singular said premises unto the Grantee and the Grantee's heirs or

successors and agamst every person whomsoever lawfully claiming or to claim the same or any
part thereof. : ,

Any reference to'this instrument to fhe singular shall include the plural, and vice versa.
Any reference to one gender shall include the others, including the neuter. Such words of
inheritance shall be applicable as are required by the gender of the Grantee.

Page 3 of 4

7002 Aoimelg Ined Jolpny Ajunog pueiuary

This document is not to scale

280



Print Job: 185083 - . Page 12 of 17

Instrument; 2004015061 Book/Page. R906 : 2827 DateTime: 2/27/2004 11.18.38 AM

Richland Counly ROD

the Grantor's hands and seals this the 2 \_-_{ day of February, 2004,

ND ELIVERED

Witness || A Wi — Craig Stopel N
}) . g Stopgleburner

/( YO0 1n vlw-.,m.,
'\" L @
Witness — ~ BN A R o
State of South Carolina ‘ )
| ) - PROBATE
County of Richland . ) : _

PERSONALLY APPEARED BEFORE ME f+

. d made oath

- that (s)he saw the within-named Craig Stoneburner si > deed, deliver
the with'm-wr_ittcn Title to Real Estate, and that (s)he, r fi esy'sybscribed above,
witnessed the execution thereof, '

SWORN to before me this 2 ¥ day of ~
day of Febmyary, 2004, o

AF_—’/——TSEAD
Notary Public for the State of South Carohna
My Commission Expires: 08/14/11.

Page 4 of 4
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ment; drainage easement; and use c¢f the common elements.

)

£“§$§/OF SOUTE CAROLINA
- INDENTURE DEED

et

OUNTY OF  RICHLAND

KNOW ALL MEN BY THESE PRESENTS,. that this indenture deed .»
made between Greene Street- Partnership, a South Carolina Limited §
Partnership, hereinafter referred to as "Grantor" in the State |
aforesaid, for and.in consideraticn of the sum of Five and no/100
{($5.00) Dollars and other good and valuable consideration to it |
in hand paid at and before the sealing and delivery of these
presents by (Craig B. Stoneburner, hereinafter referred to as
"Grantee", in - the State aforesaid, (the receipt of which is
hereby acknowledged) has granted, bargalned sold, and released
and by these presents does grant, bargain, sell and release unto
the Grantee, his heirs and 2ssigns, the premises designated as
Unit B in Place on the Greene Horizontal Froperty Regime, a
horizontal property regime established by the Grantor pursuant to
the Socuth Carolina Horizontal Property Act, Section 27-31-10 et
seg., 1976, as amended, by Master Deed dated September 12, 1984
and recorded in Deed Book D-711 at page 1l in the Office of the
R.M.C., for Richland County which unit is shown on the Building
Plans prepared for Place on the Greene by Comprehensive Archi-
tects and attached to said Master Deed. A first amendment to ___
said Master Deed was dated September 20, 1984, recorded September
20, 1984 in Deed Book D-711 at page 673. .

This being a portion of the identical property conveyed toR .
the Grantor herein by deed@ of Security Development Corpo:atlon,'v.
Inc. dated April 30, 1984, recorded April 20, 1984 in Deed Boc
D~-651 at nage 960 in the R.M.C. Office of Richland County.

Said Dwelling Unit is conveyed together with:

1. An undivided percentage in tue common elements, re-
stricted common areas, and facilities of the property described
in the Master Deed ("Common Elewments") and attributable to the
Units.

‘2. . An easement for the continuance of all encroachments by
the Unit on any adjoining units or common elements existing as a
result of construction of the Unit or which may come into exis~-
tence hereafter as a result of settling or shifting of the Unit
or of the other units, after damage or destruction by. fire or
other casualty, or after taking in condemnation or eminent domain
proceedings, or by reason of an alteration or repair to the
common elemants made by or with the consent of the Board.

3. An easemant in common with the owners of other units to
use any pipes, wires, ducts, flues, cables, conduits, public
utility lines and other ccamon elements located in any oth!r unit
or elsewhere on the Property, and serving the Unit.

4. The following rights and easements in common with the
other unit owners, all as described in the Master Deed and
amendments thereto: common driveway easement; all utility,
service, maintenance, and recreational easements; parking ease-

Said units are conveyed subject to:

1. Easements in favor of adjoining units and in favor of
the common =lements. for the continuance of all encroachments of
such adjoining units or common elements on the Unit now existing

GRANTEE'S ADDRESS:

CZD A;)x é/ql J<Ct &fzg/
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‘& result of const*uctlon of Gnits or which may come -  into
exxstence hereafter as - a result of settling or shi ting ¢f the
Unit:or of any adﬂOlnlng unit or of the common elements, after
damage or’ destruct;onpby fire or other:casualty, ‘or after taking
'in condemnation ‘or .eminent’ domain proceedings, or by reason of an
‘alteration or repair to the commen elements made by or ‘with the
consent of the Board of Admlnlstratlon.:_

2. mn easement in favor of the other units ‘to use the
pipes, wires, ducts, flues, conduits, cables, public utll;ty
lines and other common elements located in the Unit or elsewhere
on the Property and serving such other units and any and all
other easements, conditions and restrictions of record.

3. Exclusive rights in favor of the owner of any unit to

use the parkxng spaces,  as the sama may be A*"ignated by the
Board.

4. "The provisions of the Master Deed, and all exhibits
attached thereto, recorded simultaneously with and as a part :of
the Master Desd, as the same may be amended from time to time by
instruments recorded in the Richland County R.M.C. Office which
provisions, together with any amendments thereto, shall consti-
tute covenants running with the land and- shall bind any person
having at any time any interest or estate in the Unit, his heirs .

veen . @aNnd. assxgns, hls family, servants, and visitors,. as though >uch

provisions weie' recited and stipulated at length hEIELn. T T

By subscription to and acceptance of this Indenture Deed,

Grantee acquiesces in the provisions of the Master Deed and the
attached Exhibits and Schedules.

The Grantor, its successors and assigns, reserves the right
to ‘amend the said Master Deed, its attachments and exhibits, as-
may be required by law, any title insurance company, or lending
institution and to correct typographical errors, provided that

.such changes do not increase the Grantee's share of the comuon
expenses nor decrease Grantee's share of the common elements.’

TOGETHER with all and singular, the Rights, Members, Here-
ditaments and Appurtenances to the said Premises belonging, or in
anywise incident ¢ appertaining.

TO HAVE AND TO HOLD, subject to the rights, conditiomns, and
restrictions herein, all and singular, the said premises before
mentioned, unto the said Grantee, his successors, heirs and
assigns forever.

and the said Grantor does hereby bind itself and its suc-
cessors, to warrant =nd forever defend all and singular the said
premlses unto the said Grantee and his heirs, successors' and
assigns, against itself and its successors, and against every
person whomsoever lawfully claiming or to C;alm the same, or any
part thereof.

>4
WITNESS the hands and seals of the parties hereto, thlSéZ;f(

day of November, .in the year of our Lord One Thousand Nine
Hundred and Eighty-five, and in the two hundred and tenth year of
the Sovereignty and Independence of the United States of America.

283
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SIGNED, SEAL“D AND DELIVERED

GREENE STREET PARTNERSHI?
;//;ijn THE . Daiigggy OF: : °

By SECURITY DE’VELOPMEN"‘
. CORPORATION, INC. .
.Its General Paztner

H%deﬂ Py, By’%/
, : Cobfacnll oo

Y :
/%%ﬁ/é%/f
/

STATE -OF SOUTH CAROLINA )

) PROBATE
COUNTY OF . RICHLAND )

Cralﬁ S Stonhrner

PERSONALLY appeared before me Pamela H. Walker
who being duly sworn, depose': ‘and says that he saw the within-
named Greene Street 'Partnership by . Seﬂurj,t_y Develcpment ..C-..
~orporatisd, Ifc., its General Partner, sign, seal and as its
act and deed, deliver the wituin-written Indenture Deed, for the
uses and purposes therein mentioned and that he with

Gm:ga_E_Lafave 111 witnessed the execution thereof.

SWORN 'IO before me this B :
é; L - daysof MT-_ISBS. . e
é/ L . R )

S eten Z S (L.S.)
Notazry Publl@qu’/ Scuth Carolina
My Commission Expires: & - /P7

STATE OF SOUTH CAROLINA )

‘ ) PR20BATE
COUNTY OF. RICHLAND ) '

PERSONALLY appeaxred before me Pamela H. Walker
who being duly sworn, deposes and says. that he saw the within-
named GRANTEE, Craig B. Stoneburner, sign, seal and as his act |
' and deed, deliver the within~written Indenture Deed, for the uses
o and purposes therein mentioned and . that he with
: George E. Lafaye, 11l witnessed the execution thereof.
c : ) p
a
s
mi
SWORN TO before me this ‘
/7
RS day of / e , 1985.
, <_.._ .
- th /,é’&:/g/t (V\Aj% (L.S.)
su. / Notaty Publif” £ar South Carolina
~"GR2 My Comm:.s_slon Expires: b 287
284
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Plaintiff’s Exhibit 5:
- Chain of Title, Units C & D
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lnslrument 2006088223 Book/Page R1234 2614 DateTime: 9/28/2006 11:11:24 AM

ichland County ROD

STATE OF SOUTH CAROLINA )

) TITLE TO REAL ESTATE
COUNTY OF RICHLAND )

(General Warranty)

KNOW ALL MEN BY THESE PRESENTS, that BERRY-TARTE PROPERTIES, a South
Carolina General Partnership, wHose sole and equalbpartners avre MARCIA H. BERRY AND
I ISA V. TARTE (hereinafter. referred to as the "Grantor"), for and in consideration of the sum of
ONE HUNDRED TEN THOUSAND AND NO/HUNDREDTHS ($110,000.00)_DOLLARS, the

receipt of which is hereby acknowledged; have granted, bargained, sold and released, and.by

100z Aajmelg ned JoIpny AUnoy puelupid

these presents do grant, bargain, sell and release unto EVA NELL BERRY (hereinafter referred
“to as the "Gréntee”), all of its Undiy_ided two-thirds (2/3) right, tiﬂe, and interest, in and to the
following described property, to-wit:

UNIT NOS. C AND D in PLACE ON THE GREENE Horizontal Property Regime, Richland
County, South Carolina, a horizontal property regime established by Greene Street
Partnership pursuant to the South Carolina Horizontal Property Regime Act, Sections 27-
31-10, et seq., Code of Laws of South Carolina, 1976, as amended, and submitted by
Master Deed dated September 12, 1984, and recorded on September 14, 1984, in the
office of the Register of Deeds for Richland County, SC, in Deed Book D-71‘l at page 1;
the real estate upon which said units are located is more fully described in said Master
Deed and more fully shown on plat prepared for Place on the Greene by Associated
Engineers and Surveyors, dated June 15, 1884, and recorded on September 12,1984, in
Plat Book 50 at page 631. ,

This being the same property conveyed to Berry-Tarte Properties and Eva Nell Berry by
deed of Robert A. Alexander, dated December 12,2002, and recorded December 13, 2002

in Record Book 735 at page 2865.
Book 1234-2614
2006086223 05/28/2006 11:11.24:933 Deed

, Fee:$10.00 County Tax:$121.00 State Tax: $286.00

I

Richland County R

TMS No.: 11385-01-05-

R A o e S T e oy
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This document is not to scale
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Print Job: 184625 . : A . " Page 10 of 11

Instrument: 2006088223 Book/Page: R1234 : 2615 ] DateTime: 8/28/2005 11:11:24 AM

suchiand County ROD -

\
-

Grantee's Mailing‘Address: Eva N'eH' Berry
Prosperity, SC

This conveyance is made subject to taxes and assessments for the year 2008, and all
subsequent ’)'/ears, and to all easements, covenants, restrictions and ‘conditions of record and
otherwise aﬁecting(the property, including but notlimited to, rights-of-way indicated by instruments
and plats of record, all other matters shown on plats of record, and to all ‘applicable zoning and
other land use regulations or restrictions of any political subdivision in which‘ the subject property
is situate.

TOGETHER WITH all and singular, the rights, members, hereditaments and
appurtenances to the said premi-ses’belonging or in anywise incident or appertaining.

~ TO HAVE AND TO Hdtb'ﬂé—ll;'énd singular the premises before mentioned unto the said
Grantee, her heirs, successors and assigns, forever. |

And the Grantor does he}eby bind ';t'se'h‘ and tﬁe Grantor's successors and assigns, to
warrant and forever defend all'and singular the said premises unto the said Grantee, her heirs,
successors and éssigns, against-,the Grantor and the Grantor's successors and assigns and
against every person whomsoever lawfully claiming, or to claim, the same or any part thereof.

IN WITNESS WHEREOF, the Grantor has executed fhis instrument this 26th day. of
September, 2008. |

Signed, Sealed and Detlivered - BERRY-TARTE PROPERTIES
In-Presence of: - - a South Carolina General Partnership

@ A D) L By: et M f B (Seal)

MARCIA H. BERRY

It§yr | i -
By .‘ v&au:ﬂ' ﬂ;@ : (Seal) .

LISAV. TARTE
lts: Partner

7002 Kaimelg ned Jolipny Ajunod puejiony
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instrument: 2006088223 Book/Page: R1234 : 2616 DateTime: 9/28/2006 11:11:24 AM
STATE OF SOUTH CAROLINA ) .
) ACKNOWLEDGMENT
COUNTY OF RICHLAND - : ) ‘ '

On this 26th day of September, 2006, before me personally came the within-named
Grantor, BERRY;TARTE PROPERTIES, by Marcia H. Berry, its Partner, who acknowledged to
me that she executed the within instrument and who is personally known to me, or who was

proved to me on the basis of satisfactory evidence to be the person who executed the foregoing

instrument.
. Notary Public for South Carolina
My Commission expires: g7 2877
' - [Affix Notarial Seal]
STATE OF SOUTH CAROLINA )
. ) ) ACKNOWLEDGMENT
COUNTY OF RICHLAND ' ) e :

On this 26th day of September, 2008, before me personally came the within-named
Grantor, BERRY-TARTE PROPERTIES, by Lisa V. Tarte, its Partner, who acknowledged to me
that she executed the within instrument and who is persbnally known to me, or who was proved
to me on the basis of satisfactory evidence to be the person who executed the foregoing

‘Notary Public for South Carolina

My Commission expires: .&/-OF-({
[Affix Notarial Seal)

instrument.

2002 Aajmelg [neg Jojipny Aluno) pueiuysid
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Instrument: 2002102580 Book/Page: R735 * 2865 DateTims: 12/13/2002 12:24.26 PM J—Ll{ /z--

- STATE OF SOUTH CAROLINA )

Book 00735-2885

2002107580 12/13/2002 12 2
Fea:510.00 County 72X

R \\l\\\\\\\ u\\n\m}g\gw |

2002102580 John G.

4 26 45
515620 State Tox $36220

) TITLE TO REAL ESTATE
COUNTY OF RICHLAND ) - .
A (General Warranty)

KNOW ALL MEN BY THESE PRESENTS, that | ROBERT A. ALEXANDER (hereinafter

referred to as the "Gfantof"), for.and in consideration of the sum of ONE HUNDRED FORTY-TWO

THOUSAND AND NO/HUNDREDTHS (§142,000.00) DOLLARS, the receipt of which is hereby

acknowledged, have granted, bargained, sold and released, and by these presents do grant,
ba‘rgain, sell and release unto the following Grantees (herein so called):
EVA NELL BERRY, a one-third {1/3) right, title, and interést; and

BERRY-TARTE PROPERTIES, a South Carolina General Partnership, whose sole and
equal partners are MARCIA H. BERRY AND LISAV. TARTE, an undivided two-thirds (2/3)
right, title and interest,

in and to the following described property, to-wit:

UNIT NOS. C AND D in PLACE ON THE GREENE Horizontal Property Regime, Richland
County, South Carolina, a horizontal property regime established by Greene Street
Partnership pursuant to the South Carolina Horizontal Property Regime Act, Sections 27-
31-10, et seq., Code of Laws of South Carolina, 1976, as amended, and submitted by
Master Deed dated September 12, 1984, and recorded on September 14, 1984, in the
office of the Register of Deeds for Richland County, SC, in Deed Book D-711 at page 1;
the real estate upon which said units are located is more fully described in said Master
Deed and more fully shown on plat prepared for Place on the Greene by Associated
Engineers and Surveyors, dated June 15, 1884, and recorded on September 12, 1984, in

Plat Book 50 at page 631.

This being the same property conveyed to Robert A. Alexander by deed of Liberty Fuhding,
In¢., dated February 1, 2001, and recorded in Record Book 480 at page 1992.

1002 Aajmelg Ineq Jollpny Xjuno) pueiiaiy
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Instrumen?. .2002102580 Book/Page: R735 : 2868 DateTime:  12/13/2002 12.24:26 PM

TMS No.: 11385-01-05
Grantee's Mailing Address: Berry-Tarte Properties
’ cl/o Marcia H. Berry and Lisa Tarte
Prosperity, SC
. This conveyance is made subject to taxes and assessments for the year 2002, and all

subsequent years, and to all easements, covenants, restrictions and conditions -of record and

otherwise affecting the property, including but not limited to, rights-of-way indicated by instruments

and plats of record, and tc all'applicable zoning and other land use reguiations or restrictions of

any political subdivision in which the subject property is situate.

- TOGETHER WITH all and singular, the rights, members, héredi{amehts and
appurtenances fo thé said premises belonging or in anywise incident or appertaiﬁing.
TO HAVE AND TO HOLD all and s'in‘éular the premises before mentionad unto the said
Grantees, their heirs, successors and assigns; forever. . |

| And the Grantor does hereby bind himself and the Gréntor's heirs, successors, assigns,

executors and administrators, to warrant and forever defend all and singular the said premises

unto thé said Grantees, their heirs, successors and assigns, égainsi the Grantor and the Grantor's -

heirs, successors and assigns and against every person whomsoever lawfully claiming, or to

claim, the same or any part thereof.

IN WITNESS WHEREOF, the Grantor has executed this instrument this 12" day of

December, 2002.

Signed, Sealed and Delivered
in Presence of:

(Seal)

ROBERT A. ALEXANDER.

100z Kapnelg ineq Jonpry Auno) PUB|UarY
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STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

Book/Page: R735 : 2867 DateTime. 12/13/2002 12:24:26 PM

) ‘ ACKNOWLEDGMENT

Onthis_/Z% _ day of December, 2002, before me personally came the within-named

Grantor(s), ROBERT A. ALEXANDER, who acknowledged to me that they executed the within

instrument and who is/are personally knovyn to me, or who were proved to me on the basis of

satisfactory evidence to be the person(s) who executed the foregoing instrument.

&7 77027/

T o

_ Slgnature of Notary Public) = - w ‘ o

.'\I

CName: L. AATRI 4 i/l//‘//‘f@@/\/

Notary Public for South Carolina 7+ ™7 - ;.':‘;__c
My Commission expires:__O/~C94/

[Afix Notarial Seal] = 4

1002 Aeimelg ned Jolpny AIUNo) pueiiory
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Instrument: 2001009408 Book/Page R480 : 108
0 ;1882

DateTime: 2/5/2001 3:43 37 PM --wi

TITLE TO REAL ESTATE BY A CORPORATION
Book 00480-1852

2701002402 05001 15 43 37 24

'STATE OF SOUTH CAROLINA  } o O EOUR s om0

comnré om Ay ) "\Mggm\mm\m\m\m\m&gg

KNOW ALL MEN BY THESE PRESENTS, that '

LIBERTY FUNDING, INC.
A Corporation chartered under the laws of the State of South Carolina and havmg a
principal place of business at Greenville, State of South Carolina.

in consideration of One Hundred Thousand and 00/1000 (SIO0,000.00) Dollars
the receipt of which is hereby acknégwlédged, have granted, bargained, sold and released,
and by these presents do grant, bargain, sell and release unto

ROBERT A. ALEXANDER

Heirs and/or Assigns Forever,

Units No. C & D in Place on the Greene Horizontal Property Regime, Richland County,
South Carolina 2 horizontal property regime established by Greene Street Partnership

‘pursuant to the South-Carolina Horizontal Property Act, Sections 27-31-10 et seq., Code
of Laws of South Carolina, 1976, as amended, and submitted by Master Deed dated
September 12, 1984 and recorded in the RMC Office for Richland County in Deed Book

d_711 at page 1 on September 14, 1984,

This being the same property conveyed to the Grantor by deed of Master in Equity for
Richland County dated December 21, 2000 and recorded in the RMC Office for Richland

County in Deed Book 00477 at page 1222.

£00¢ Aspwesd Ineq olipiy ATUnG3 pUBTISH]

This conveyance is subject to any and sll existing reservations, easements, rights
of way, zoning ordinances and restrictions or protective covenants of record.

; \RNer (:,LV,,)W;J; Sc

Grantee’s Address:

"Tax Map Number: LIBgS -o00- 0%

TOGETHER with all and singular the Rights, Members, Hereditaments and

Appurtenances to said premises belonging, or in anywise incident or appertaining..
lof2 -
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Instrument. 2001009408 Book/Page  R480 . 1953 DateTime. 2/5/2001 3:43:37 PM

TO HAVE AND TO HOLD, all and singular, the premises before mentioned unto
the Grantee(s), and the Grantee(s) Heirs (or Successors) and Assigns forever.
And the Grantor(s) do(es) hereby bind the Grantor(s) and Grantor(s) Heirs (or
Successors), Executors and Administrators, to warrant and forever defend all and
singular said premises unto the Grantee(s) and the Grantee(s) Heirs (or
Successors) and -Assigns, against the Grantor(s) and the Grantor(s) Heirs (or
Successors) and against every person whomsoever lawfully claiming or to claim
the same, or any part thereof Except as to restrictions and easements of record, if
any.

IN WITNESS whereof the grantor has caused its corporate seal to be affixed
hereto and these sents to be subscribed by its duly authorized officers, this
Isy _ dayof £ew , 2001

t

[

Signed Sealed and Delivered
In the presence of: :

A Corporation: Liberty Funding, Inc.
W‘f‘ ALEwE A EAL)
Perry S. Luthi, Vice Président

e o (SEAL)
MERS . ke e a. T T O s U e BERAR G BT ES  vee] gD e
o= CRCS B H , . EE .. S AT Ty OB G- el T e . ELNL .

STATE OF SOUTH CAROLINA }
COUNTY OF GREENVILLE  } PROBATE

Personally appeared before me the undefsigned witness and made oath that
(s)he saw the within named Perry S. Luthi, as a duly authorized officer sign, seal

and as the Grantor(s) act and deed deliver the within deed and the (s)he with the
other witness subscribed above witnessed the execution thereof.

SWORN to before me'this (ST _day of %ZE’Q? T e s
) o . : %EAL)
— S R

Notary Public in and for the State of South Carolina

My commission expires:___fo =/ 2405 i ' l

2o0f2
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Instrument: 2001000128 ‘Book/Page: R471 : 1221 DateTime: 1/2/2001 11°36:38 AM d
PO
s
- RETURN TO:
STATE OF SOUTH CAROLINA . LTORREK PAUGEL
- POST OFFICE BOX 1473

. COLUNBIA, SC 29202
COUNTY OF-RICHLAND : - o

Deed (pUBLIC SALE)

To Whom These Presents shall concern:
1, the Master in Equity for Richland County, in the Staie of South Carolina, Send Greetings:

Whereas, in an action in the Court of Common Pleas in Richland County between Liberty Funding, Inc. as
Plaintiff and Strategic Investments, Inc., BBC of Columbia, Inc., First Citizens Bank and Trust Company of
South Carolina, South Carolina Department of Revenue, and Place On the Greene Homeowners Association,
Inc., Defendants, the Master in Equity of said County by Order passed on September 18, 2000, did decree
that the property described should be sold by the Master in Equity for Richland County on the terms and for
the purposes mentioned in the order granted in the case; and WHEREAS; I, the undersigned, as Master in
Equity for Richland County, after due advertisement of the said property for sale at public outery, did openly
and publicly, and after the matter of auction, sell the said property on October 2, 2000 for the sum of
$88, 900 00, said sum being the highest amount bid.

Now, Know All Men, That I, the undersigned, as Master in Equity for Richland County, pursuant to the
foregoing and also in consideration of the said bid paid as aforesaid by the said herein below named grantee,
the receipt whereof is hereby acknowledged, bave granted, bargained, sold, released, and by these presents

do grant, bargain, and release the following described property unto the grantee, Liberty Funding, Inc., its
successors and assigns:

Unit Nos, C and D in Place on the Greene Horizontal Property Regime, Richland County, South Carolina a
horizontal property regime established by Greene Street Partnership pursuant to the South Carclina Horizontal
Property Act, Sections 27-31-10 et seq., Code of Laws of South Carolina, 1976, as amended, and submitted

by Master Deed dated September 12, 1984 and recorded in the R.M.C. Office for Richland Coum'y in Deed
Book D-711 at Page 1 on September 14, 1984,

This being the identical properties heretofore conveyed to Strategic Investments, Inc. by deed of Francis R.

Dixson dated December 30, 1991 and recorded in the R.M.C. Office for Richland County in Deed Book
—_—atPage . ol e et e e S A s e < ¢ A amne
This being the same property conveyed by Francis R. Dixson to Strategic Investments, Inc. by deed dated December 30, 1991, and
recorded in the Office of the RMC for Richland County on December 31, 1991, in Deed Book 1066 at page 017. Thereafter, Strategic
Investments, Inc. conveyed the subject property unto BBC of Columbia, Inc. by deed dated April 23, 1992, and recorded in the
Qffice of the RMC for Richland County on April 28, 1992, in Deed Book 1084 at page 158

Grantee's mailing address: 745 Wade Hampton Blvd.

Greenville, SC 25609 Book 00471-1221 ctar D
2001000128 00272001 11 36 38.81
Fea: $10.00 County Tex $0.00 State Txx: $0.00

| L L T R

2001000128 John G. N

100Z Reimelg [ned Jolpny Alunod pueludid
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instrument” 2001000128 Book/Page: R471 * 1221.1 DateTime. 1/2/2001 11:36.38 AM

Together, with all and singular the hereditaments, rights, members and appurtenances whatsoever to the said
property belonging or in any wise incident or appertaining, and the reversions and remainders, rents, issues,
and profits thereof; and also any estate, right, title, interest, dower, possession, benefit, claim or demand
therein whatsoever cfall parties to the said suit and of all other persons who might rightfully claim the same
or any part thereof, by, from, or under them, or either of them;

To Ha.ve And to Held the said property, with its hereditaments, privileges, and appurtenances unto the said
_grantee, its successors and assigns for their own use, benefit, and behoof, forever.

.

In Witness Whereon, 1, the undersigned, as I\daster in Equity County, under and by virtue of the said order(s), '

have hereunto set my Hand and Seal the 2.\ = = day of e vto €, in the year of our Lord Two
Thousand.

SIGNED, SEALED AND DELIVERED \M NQ, ' ‘
in the Presgnce of: ~ o
2 é:/- % é : // ter 1}1 Equity ‘

O

STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

“FRSONA.LLY APPEARED _Fristella Coarnelius

that deponent together with ___Susan M. Golston signed their names as witnesses thereto,

SWORN to before me this __ <Y j’

dritill, Cod

Notary Public for SC _
My Commission expires: 22 >

.. 2nd made ocath_that (s)he saw .
Joseph M. Strickland as Master in Equity for Richland County, sign, seal, and deliver the within Deed; and

e

200z Asimelg ined Joipny Ajunod puelyory
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Instrument 20010001287, Book/Page; R471 - 1221.2A , " DateTime: 1/2/2001 11 36:38 AM

STATE OF SOUTH CARQLINA Date of Transfer of Title
) ' AFFIDAVIT

COUNTY OF RICHLAND . ‘ (Closing Date)

PERSONAILLY appeared before me the undersigned, who being duly sworm, deposes and says:

1. ‘T have read the information on this Affidavit and I u.ndcrstand such information

: 2; The property is being transferred BY Joseph M. Srrzckland as Master in Eguzgr for Richland

County TO Liberty Funding, Inc. ON Deccmb#r 21, 2000.

3. Check one of the following: The DEED is ]
(2) subject to, the deed recordmg fee as a ransfer for con51derat10n paui orto be paxd
" 'In'money or fnoney’s worth. '
(b) " ... subject to the deed recording fee as a transfer between a corporation, a

" partnership, or other entity and a stockholder, partner, or owner of the entity, or 1s
. a transfer to a trust or as distribution to a trust beneficiary.
(¥ ... EXEMPT from the deed recording fee because (exemption #12-24-40 (13))

(If exempt,-plc'isé skip itemms 4-6, and go to 1tem 7 o1 thus alfidavit.)

4, Check one of the following if either item 3(a) or'item 3(b) above has been checked.
(a) ... The feeis computed on the consideration paid or to be paid in money or. moncy 5
" " 7 worth In the amount of $
(b) ._ The fee is computed on the fair matket valiie 61 the Fealty which is c )
(c) " The fee 1s compuied on the fair market valuc of the realty as established for

T-property tax puiposes which is §

A e -

LS. Check YES or NO to the following: A lien or encumbrance ex1sted on the land,

tenement, or rcalty before the transfer and remained on the Jand, ténhement, or redlty after the e

transfer. If “YES,” the amount of the outsta.ndmg balancc of this lien or cncumbrance is

3 - e, .

6. The DEED Recording Fee is computcd as follows: '
(a)____ - the amount hstcd in item 4 above '
(b)____the amounf listed in item 5 above (no amount place zero) .

] (¢)_______Subtract Line 6(b) from Line 6(2) and plece the result.

7. Asa requlred by Code Section 12-24-70, I state that I am a responsxblc person who was connected

with the transaction as: Arrorney for Lzberty Funding, Inc.

8. I understand that a person required 1o ﬁxrnzsh
fraudulent  affidavit is guilty' of a misdemednor

goxviction, must befned not more
than one thousand dollars or imprisoned not mo

éar, or both.

2D
connecred with thz.s' transaction

Sworn to before me this -2 8%
day of 2w b, o  Stephen A. Husman, Esquire
R et W Oleom . : Print or Type Name here

Notary Puﬁic jor el Ereline
My Commission EXpires: |- .o -2 /

200z Aeimelg [ned Joiipny AIURoD) puejyory
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1976 as’ amended anu sunml*ted by %aster
3984 and‘?ecorded in +the 'R. H'c. offzce for
198&..*

4ﬁoelng the 1dont a‘ Hropert*es hnretofnrn conveyed to- F*anﬂii'
ixson by deed -of: Resolution Trust Ccrporaticn dated July 10,

'71991 and recorded in the R.M.C. Office for Richland Coun ty ‘in Deed”

_a

- '.ABook D-1042. at: Page 832. » s.;;v:iv ATE OF SOUTH CAROQ-A

rits C. and D TS #13385-1-5 . - _DCCUMENTARY |
LS 12 STAMP L. = as
John C chks o ' _uamsl JAX A= ok

e/ Tracv Amos, CPA— —= FRIEL

Colunmbia, South carc
The withln conveydnce is made squect to any easemaﬁts,
ccndltlons and restrictions of record.
TOGETH~R with all' and singular the Rights, Members,
ereditaments and Appurtenances i. he =
; ' l cr appertainir

HOLD, all and singular,

":"\”a‘&hm CARSLIN » TAX CONNIS ul‘z KR

mentioned, unto the said STRATEGIC INVESTMENTS, mc.,

AND ASSIGNS FOREVER.




.*mﬁﬁ:ﬂ?ZZ>¢x<:¢{&fﬁﬁ
- Francieg-R. Dixzon

C cu"xty of RICHLAND

e ERSONALLY appcared before ne, the be. oW sxgned w:.*'ness and

*'-'jmade cath ‘that he/she’ 'saw the within-npamed Francis R. Dixson’ sign,

seal, and as his act and desd deliver the within-written Deed; and - ..

that he/she with the second witness witnessed the execution therecf.
7

7

i;é,,,m_ 5 _7{\4f (Seal)

'SWORX to before me, this W
‘day of December, A.D. 1991.
' 7/ A _

2 4

Wt Lo

*v'cgsf—r run:.:7é' IR AShueh r‘arolzna
My Comm1551 n E res:

S}




: QUITCLAIM nzaﬁ“fi

*'sz) e

premises and'also in ;onsider&tion of the sum of Tnxrty—sixm,

thousand end n°’1°° Dollars: ($36,000.00) t0 it in hand paid-at andf”*""

~before the seallna and delivery af these nresents bv the 'Grg_;ee'
as hereinafter defined, (the receipt whereof is hereby acknowl-

edged). has remised, released and forever quit-claimed, and by these

- presents does remice, .release and forever quit-claim-unto Francis

R. Dixson, his heirs and assigns (collectively, the "Grantee")
forevef, &ll that certain piece, parcel or lot of land, with
improvements therecn, more fully described in Exhibit "A," attached

hereto and incdrporated.herein by reference (the "Premises”).

‘Derivation: Deed Book D-1027 at Page 947

Grahtee's Address:

Columbia, SC_
-TMS £  11385-01-0S

TOGETHER wiﬁh, all and gingular, the rights, members,
hereditaments and §ppurtenan¢ee to the éremises belonging, or in
anywise incident'or 5ppertaininq'tﬁereto.
| TO HAVE ARD TO HOLb; ali anq singular, the Premises bafore
mentioned unto the Grantee, forever, so that neither the Grantor
nor its successors and'assighs, nor any other person or perscns

claiming under it or them, shall at any time hereafter, by any way




— T T

" RESOLUTTON TREST' CORPORATIO
AS: RECEIVER FOR SECURITY
FEDERAL HGS BANK, F.S.B.

S Witnés/ Ite: Authorff.ecb Agent . ... . . - . Lj
S LOMA /%%fxzihﬁﬁ? . | B
| ' : B

Witneds $2 .

STATE OF ) ,
) PROBATE
COUNTY  OF 4/»&253« j . | |

Personally appeared before me the uandereigned witness, who
being duly sworn, seys that (e)he saw the within-named Resolution
Trust Corporation, & public corporation, by L. LeRoy Hill, its
Asset Specialist, sign, seal and as its act and deed deliver the
within-written Deed for the uszes and purposes therein mentioned and
that s/he with the other witness whose signature appears above
.witnessad the execution thereof.

v3 \MJL{;

Witness #1 N ‘

SWORK TO BEFORE ME this
IGT” day of Jg_}y, 199:.

Lo LD (L.S.)
NOTp,;RY PUBLIC ¥OR

oty Putlc, Fuiton C:n.«:t;z f;«e?rg%xix
Ky Commiseion Exp,,ur:es o Expites JulY
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iAbows Space kor Daturneatory Stermps)

WASTER'S-DEED

SAROLINA) - . _
vy (Public Sase)

To aﬂwharnmesePresamsshall soncsrn

+ :1, Josapti M. Strickiand, -as Mester in Equity for Richlamd County,
», in tho'said State, send Grestings:- :

I . . : . (Flilng Deto Space)
. WHEREAS, in an action in the Court of Common Pleas in Richland County betwean

Resolution Trust Corpot’ation,, as Congervator for Security
» Federal Savings, FSB, successor in interest to Security
as piaintitt/s angFederal Savings and Loan Association of Souvth Carclinay,

Clarence D. Bain, III, et al.,

as defandant/s, the Judge of said Court by Order dated January 22, qg_ 91

did decree that ihe proparty hereinatter describad should be soid by the Mester in Equity for Richland County on the
terms and for the purposes mentioned in the order(s) granted in the case: and :

WHEREAS, [, the undarsigned, as Master in Equity for Richiznd County, sfier dus advertisament of the said property
for sale at public outcry, did opanly and publicly. and after the manner of auction, sell the said f on the _3xd
day ol__Aprili1g__91for the sum of Seventy-four Thousand Six Hundre welve
and-91 ($74,612.91) - o - e L - ars, said sum Being the highsst
amount bid at said sale and having been made by the Plantiff, by Sam Waters, as i

Name of highast tadder sne seeg wmere. # ary) .
attorney for the Plaintiff and Plaintiff having paid the costs.

NOW, KNOW ALL MEN, That I, the undersigned, es Master in Equity for Richland County, pursuant & the foregoing and
also in consideration of the said bic paid as aforesaid by the said hereinbelow named grantee, the receint wheroo! is
hereby acknowledged, havé granted, bargained, sok, and released, and by these pressnis do gran, bargsin, and relesse

the following d nbgd operty . . .
. Reso'l tfcs:cn rﬁrs our?glaoor rfc?f?f’ as Receiver for Security Federal Savings, FSB,
Its Successors -and Assigns: .
FO Box 7488 ‘Columbia, SC 28202

Name enc sawess of o, ana of

“Units Nos, C and D in Place on the Greene Horizontal Property
Regime, Richland - County, Scuth Caroliwa, . & horizotal. property
regime established by Greene Street Partnership pursuant to the
South Carclina Horizontal Property Ret, Sections 27-31-10 et.
seq., Code of Laws of GSouth Carolina, 1978, as amended, and
submitted by Master Deed dated September 12, 1984 and recorded in
the RMC Office for Richind County in Deed Bocok D~711 at page 1 on
Septewber 14, 1%34. :

This being the idemtical property conveyed $o Clarence D. Bain,

I1I by deed of Greene Street Partnershipvgated October 25, 13984

and recorded November 1, 198% in Book B}{S at Page 648.

4 . DL

PRCPERTY ARDDREES: 2C¢02 Green Street

Place on the Greene
Units C & D .
Columbja, S8.C. 23211

T™MS # 112385-01-05

VoL 10276 94 7 . (\&\]&
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L DL0ZEILE SHERRILL AND ROGZRS, P
. , L ATTORNEYS AND COU: SELORS’ AT Law
POST COFFICE BOX 2624

LUMBIA, SOUIH CAPOLINA 2 202

: Syb;eci !a assessmems Hic‘ﬂand Counrytaxes axisting easements; easements and restncﬂons of record, and o(her senb."
1 en'-umbranse“

,.TOGETH wath all and singular the herediaments, rights, members, and wwﬁmbﬂws&d.
;propenybebngmgormanywnsamcudentorappoﬂmnlng,wﬂhermma‘msramsmsues.m:pma‘ai
* thereaf; and also any estate, right, titie, interest, dower, possession, benefit, claim, or demand thenein whatsoever of alf’

.fpamestomesmdsuntandofallmherperw\swhonmnghﬁwydmmu'wmoormpmw by, kom &
underthen' or either of them;

TO HAVEANDTO HOLDmesadpmpeny with its hareditaments, privilages, and arjunenancss, m:hasad-
grarnee ; h:s/her/ms/thew hears/suw and essigns for their own use, bensft, and bshodd, forw . .

IN WITNESS WHEREOF i, the undersigned, s Master in Equity for Richland County, undar and b virtue of the seid

oeder(s),-have -hareunic- set my Hand and Seal the = 11*S gay'of __ April in the yea: of our Lord
‘'one thousand nine hundred ninety-one and in the two hundred
and thé I&if?ﬁé\m gfh the Soversignty and Indepandence of the United States of America.

ifteen

SIGNED, SEALED, AND DELIVERED)
in'the Presence of.

uﬁ(\ “"; e W )) | - - %‘”}L& f\—\ d}b:"— "ﬁ‘ (L.S) v
Q ) : h M. Strickland '
) J 1/ E ) ' ) csep trick| .

As Master in Equity for Richland County
TATE OF SOUTH CAROLINA) ’ T

COUNTY OF RICHLAND)

PERSONALLY APPEARED , _Leila B. Balliet and made oath ihdt he saw
JOSEPH M. STRICKLAND as Master in Equity for Richland County, sign, seal, and delivar the within Deed; and that
deponent together with Joycs F. Goodwin signed their names as witnesses thersto.

SWORN 1o before me, this - :
/7~ dayof ___Rpril 1981

/Cb\_/u F Q—ﬂ—(—%—w-—— Ls)

&&o]tary Pubiic for South Carclina

4
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B R : I A P A -
Oh‘gLL MEN BY THESL DRESENTS that this lnuerturegaaed
Greéne. Street Da‘_.eLsnlp, & Scuth Carollna Limited
hereinafter referred *to as “Grantor* in the State
,-for.iandiin considération of the sum of Five and no/100
‘Dollars..ahd:other.. qood and valuable consideration to it
1and “paid .at -and: before: -the -sealing and deliverv of these
Clarence D. Bain, -IIT, hereinafter referred to as
. ", o in-- the.- State "aforesaid, (the. receipt of which is
“nerebg acknogledged) has granted, . bargainegd, sold, and released
.and by. these presents does grant, bargain, sell and release unto
"the. Grantee,‘his heirs and assigns, the premises designated as .
Units C & D in Place on the Creenes Horizontal Property Regime, a
-herizontal property regime established bv the Grantor pursuant to
thé South Carolina Horizental Property 2ct, Section 27-31-10 et
seq., 1976, .as-amended, by Master Deed dated September 12, 1984
and recorded in Desd “oon u—lvl a2t page 1 in the Office of the
R.M.C. for Richland County which unit is shown on the Building
Dlans zepared for ‘Place on the reen by Comprehensi
2rchitects and attached to caid ¥aster Deed. A first amendme
‘to said Master Deed was dated September 20, 1884, z
September 20, 1984 in Deed Book D-711 at page 673.

G
the Grantor hereln by deed of Securlty Development Lorpora-;;
Inc. dated April 30, 1984, recorded April 30, 1384 in Deed
D-691 at pagewasﬂhin.the.R.MRQ.“QiﬁiQe,oftﬂichlgn§~gqunty,

.~ Said Dwelling Units are conveyed together with:

1. An undivided percenitage in the ccmmon elements, reiﬁ;i.-”
stricted common areas, and facilities of the property described
in the Master Deed (*Commcn Elements”™) and attributeble to the
Units.

Z. An easement for the continuance of all eﬂcroachments by
the Gn:ts on any adjeining units or common elements existing as a
result of constructicn of the Units or which may come into exis-
ternce hereafter ns ¢ result of settiing or shifting of the Units
or of the other units, after damage or destruction by £ire or
other casualty, or after taking in condemnation or eminent domain
proceedings, or by reason of an alteration or repair to the
common elements made by or with the consent of the Board.

3. - An éasement in common with the owners of other units to
use any pipes, -wires, ducts, flues, cables, conduits, public
utility lines and other common elements located in any other unit
or elsewhere on the Property, and serving the Units,

4. The following rights and easements in common with the
other unit owners, all as described in the Master Deed and
amendments thereto: common driveway easement; all utility,
service, maintenance, and recreational easements; pzrking ease-
ment; drainage easement; and use of the common elements.

' said units are conveyed subject to:
1. Easements in favor of adjoining units and in favor of

the common elements for tne continuance of all encroachments of
such adjeining units or common elements on the Units now existing

GRANTEE'S ADDRESS:

(:(DEL)nALDZQ $.C. AN
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as a"feéal" of. constrLctlon ‘of unit which may come into
xistence’ here cafter. as & result of =Q++ ny or shifting of the
ng;a or of any - ad iag unit or of the common elements, after
damage of. Jastructi by fire or other casualty, or =after taking
Jin. cvueehaafi_ ewinent.domain preceedings, or by reason of an
alte*at;on er repair to the common elements maae by or with the
" ‘consent’ of ‘the. Board of Anmlnlstratlon. :

H
(VJ
E§
&-l
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¥,

eanement 1n favor of tne other units to use the
‘pipesy: es,':uacts, flues, conduits, * czbles, public utility
'"llnes and other common elements located in the Units or elsewﬁere
‘on, : the’ Pruperty and -serving such other units and any and. al
other easements, ‘conditions and restrictions of record.

3i, Exclus;ve rlghts in favor of +be owner of any unit to
use -the: parklna spaces, & the same may be designated by the .
Board : i

£, The provisicns of the Master Deed, and all exhibits
‘attached thereto, reccrded simultaneously with and as a part of
the. Master Deed; as the same may be amended from time to time by
instruments recorded in the Richland County R.M.C. Office whlch
provisions, tocetheL ‘with any amendments theretc, shall const
tute covenants running with the land arnd shall bind any person
having at any-time any interest or estate in the Units, his heirs
and assigns, his family, servants, and visitors, as though such
.provisions were recited and stipulated at length herein.

Ey'subeceiption to and 7 >ceptance . of this Indenture Deed,
Grantee acguiesces in the provisions of the Master Deed and the -
‘‘attached Exhibits and Schedules.

The Grqntor, 1ts succeseors and a551gﬂs, reserves the right
to amend the said Master Deed, its attachments and exhibits, as
.may be reguired by law, any title insurance company, or lending
.institutien ané to correct typographical errors, provided that
such changes do not increase the Grantee's share of the. common
expenses nor Gecrease Grantee's share of the common e¢lements.

TOGETHER with all and singular, the Rights, Members, Here-
ditaments and Appurtenances to the szid Premises beleonging, cr in
anywise incident or appertaining. .

. ——- - TO-HAVE AND TO HOLD, subject to the rights, condlt:ons, and
restrictions herein, all .and singular, the said premises before
mentioned, unto the saié Grantee, his successors, heirs and
assigns furever. :

And the said Grantor does hereby bind itself and its suc-
_cessors, to warrant and forever defend ail and singular the said.
premises unto the said Grantee and his heirs, successors and.
assigns, ‘against itself and. its successors, and against every
person whomsoever lawxully clalmlna or to clalm the same,. or any
part . thereof,

WITNESS' the hands and seals of the parties hereto, this 26th
day of October, in the year of our Lord One Thousand Nine, Hundred
and Eighty-four, and in the two hundred and ninth year of the
Sovereignty and Independence of the United States of America.

Page 2 ' " - ~Utn
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ENED 'SaALbD AND D:LLVER:D""'
I TEE PRESENCEOFs . -

SECORTITY DEVELODHMEWT
CORPORATION, INC.
5ts G ral Partner
Y/ /7

migj MaakiJ

S e

TTT

———

ilarence D. Bain,

PROBATE

COUN”" _ RICHLAND

oF

PERSONALLY appaared befo‘.e me Tewesa K. Todd
who being duly sworn, deposes and says that s he saw the within-
named Greene - Street Partnership by- Security Development
Corporation, Inc., its General Partrer, sign, seal and as its
act and deed, deliver the within-written Indenture Deed, for the
uses and purposes therein mentioned and that She with Pamela W.

. Mets . witnessed. the. e.recutw on . thersst,

SWORN TO before me this

\; " oL
;\_f’;%—day of OC\tobe]\: i 1984

-My-Commissiou Expi‘rés:’ - J\‘ - 3‘(’ ~ QL*JX ) ‘f‘ T :"‘—"—“ -

STATE OF SOUTH CAROLIKNAZ ) W : :
' PROBATE
COUNTY OF PICHLAND )

PERSONALLY" appeared before me  Angela Funderburk Boney

named GRANTEE, Clarence D. Bainm, III, sign, seal and as his act
and deed, deliver the within-written Indenture Deed, for the uses
‘and purposes therein mefitionéd and that she with George E. Lafaye,

-who being duly sworn, deposes and says that s he saw the wlthm-

17X ) witnessed the execution thereof.

Quge o Frenechon biinic [mes

SWORN ’I‘O'E‘éfo:e me this

2%zg day of Octesepsi 04

/Mé
#Notary ‘Publ:.c rotiu L Carol:.na

(L.S.}

My Ccrumission Expires: é 7—’P7

R 2l t’léjmc& 4
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Plaintiff’s Exhibit 6:
‘Chain of Title,
Umts F G, & H
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Richland County ROD

Instrument. 2002042879 Book/Page. R666 : 1570 - DateTime: 5/28/2002 11:42:34 AM

STATE OF SOUTH CAROLINA ) 4
: : ) . TITLETOR
COUNTY OF RICHLAND - ) -

KNOW.ALL MEN BY THESE PRESENTS THAT
ROY' A. POWELL, JR. and ALICE S.v POWELL

(hereinafter "Grantor") in the state aforesaid for and in consideration of the sum of One
Million Six Hundred Thousand and 00/100 Dollars ($1,600,000.00) in hand paid at and
before the sealing of these presents by _

W.G.R.Q., LLC, a South Carolina limited liability company

(hereinafter referred fo as “Grantee” which term shall include the singular and plural,
masculine, feminine, and neuter) in the state aforesaid, the receipt of which is hereby
acknowledged, has granted, bargained, sold and released-and by these presents do grant,
bargaln sell and release unio the said Grantee:

Parcels 1-7

UNIT NUMBER 108, 110, 114, 116 205, 208 & 404, in PLAZA CENTRE
HORIZONTAL PROPERTY REGIME located in the City of Columbia, County and State
aforesaid, a horizontal property regime established pursuant to the South Carolina
Horizontal Property Act (Section 27-31-10, et seg., S.C. Code Ann. (1976), as amended)
by Master Deed dated August 8, 1885, with appended By-Laws and Exhibits including plat
and plot plans, which Master Deed including the By-Laws and Exhibits is recorded in the
Office of the ROD for Richland County in Book of Deeds D753 at Page 821, et seq. The
Master Deed, By-Laws, plot plan and plat above-mentioned and the records thereof, are
incorporated herein and by this reference made a part hereof. Master Deed re-recorded
August 20, 1885, in Deed Book D754 at page 946. These Units are conveyed subject to
the provisions of the South Carolina Horizontal Property Act, and all of the provisions of the
Master Deed and By-Laws-as the same may be amended from time to time by instrument
recorded in the Office of the ROD which provisions, together with any amendments thereto,
shall constitute covenants running with the land and shall bind any person having at any
time ‘any interest or estate in the Unit, and such person’s family, servants and vrsﬂcors as
though such prowsrons were recrted and stipulated at length herein.

This being the same property conveyed to Roy A. Powell, Jr. by Deed of W. Hartley
Powell dated and recotded on May 21, 2002 and recorded in the Office of the Register of
Deeds for Richland County in Deed Book 664 at page 20586. (UNIT 205)

This béing‘a portion of the property conveyed to Roy A.-Powell, Jr. by deed of The
First Service Corporation of S.C. dated September 30, 1987 and recorded October 5, 1987
in the Office of the ROD for Richland County in Deed Book D860 at page 957.

e \m\u@g@g@w\r\\\ummm\gmm

052679 05’23/200" 11423403 )
?:: $10.00 County Tax §1760.00 State TaX $4160.00
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Print Job: 185083 Page 14 of 17

Instrument 2002042879 Book/Page: R866 1571 DaleTime: 5/28/2002 11:42.34 AM

Richland Counly RGD

TMS #11487-02-03 Unit 205
11487-02-15 Unit 208
11487-04-17 Unit 404
11487-01-14 Unit 108
11487-01-13 Unit 110
11487-01-11 Unit 114

- 11487-01-10 Unit 116

ALSO
Parcels 8-13

- UNITS 203, 211, 510, F, G, and H in Place on the Greene Horizontal Property :

Regime, a horizontal property regime established by the Grantor pursuant to the South
Carolina Horizontal Property Act, Section 27-31-10 et seq., 1876, as amended, by Master
Deed dated September 12, 1884 and recorded in Deed Book D-711 at page 1 in the Office
of the ROD for Richland County which Units are shown on the Building Plans prepared for
Place on the Greene by Comprehensive Architects and attached to said Master Deed. A
first amendment to said Master Deed was dated September 20 1984 and recorded
September 20, 1984 in Deed Book D-711 at page 673.

R This being.the same property conveyed o Roy»-A‘. Powell,—Jr-.-by Deed-of-Greene:

Street Partnership, a South Carolina Limited Partnership dated and recorded on November
8, 1985 and recorded in the Office of the Regrster of Deeds for Richland County in Deed
Book DQ767 at page 629.

TMS #11385-05-03 Unit 510

11385-02-08 Unit 211

'11385-02-13 Unit 203
11385-01-03 Unit F
11385-01-02 Unit G
11385-01-01 Unit H

ALSO
Parcel 14 ‘

All that certain piece, parcel or lot of land, with the improvements thereon, situate,
lying and being in the County of Richland, State of South Carolina, the same being known
as 2710 Preston Street, and having the following boundaries and measurements; On the
North by Preston Street, whereon it fronts a distance of sixty-eight and two tenths (68.2')
feet, more or less, on the East by property now or formerly of McNulty, whereon it
measures one hundred seventy and nine tenths (170.9') feet; on the South by property
now or formerly of Bostick, whereon it measures sixty-six and twotenths (66.2') fest; and
on the West b'y property now or formerly of Bostick, whereon it measured one hundred sixty
© seven and nine tenths (167.9") feet.

This being the same property conveyed to Alice S. Powell by Roy A. Powell, Jr.

100z Aemelg [ned Jojipny A]uno:) puUEyORy

This document is not to scale

309
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Instrument; 2002042878 ) Book/Page RE66: 1572 . DateTime 5/28/2002 11:42.34 AM

Richland County RO

dated and recorded October 28, 1988 in the Office of the ROD for Richland County in
Record Book 216 at page 830.

TMS #11413-11-04
ALSO
Parcel 15

All that certain piece, parcel or lot of land with the improvements thereon, situate,
lying and being in the City of Columbia, County of Richland, State of South Carolina, the

. same being shown as Lot 7, Block "F" on plat of Oakwood Court Subdivision by Tomlinson

Engineering Co., dated April 10, 1923 and recorded in Plat Book "E" at Page 30, in the
Office of the RMC for Richland County. Said lot being more particularly shown on a plat
prepared for Roy A. Powell, Jr., by Benjamin H. Whetstone dated June 24, 1992.

This being the same property conveyed to Alice S. Powell by deed of Roy A. ‘Powell,
Jr. dated and recorded September 24, 1998 .in the Office of the Reglster of Deeds for
Richland County in Record Book 186 at page 424,

" TMS #13801-15-06.

ALSO
Parcel 16

All that certain piece, parcel or lot of land with the improvements thereon, situate,
lying and being in the City of Columbia; County of Richland, State of South Carolina, the

'same being the MAJOR PORTION OF LOT EIGHT (8), BLOCK "F", on a plat of.

"OAKWOOD COURT", prepared by Tomlinson Engineering Company, dated April 10,

19823, and recorded in the RMC Office for Richland County in Plat Book "E" at Page 30 (the
remaining portion of Lot 8 taken for right-of-way for Millwood Avenus); also being shown
on a plat prepared for Mildred R. Lewis by Robert E: Collingwood, Jr., dated September 2,

1977, and recorded in the said RMC Office in Plat Book "X" at Pag_elg699 Said lot being
bounded and measuring as follows: On the Northeast by Millwood Avenue, whereon it
fronts and measures Sixty-five (65) feet; on the Southeast by Lot 7, whereon it measures
One Hundred Thirty-two and 78/100 (132.79") feet; - on the Southwest by portion of Lots 12

and 13, whereon it measures Sixty-five (65) feet; and on the Northwest by Lot 8, whereon
it measures One Hundred Thxrty one and 57/100 (131.57) feet.

This being the same property conveyed to Alice S. Powell by deed of Roy A. Powell,

Jr. and in the Office of the Reg:ster of Deeds for Richland County in Record Book 186 at

page 428.

TMS #13901-15-05
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Instrument; 2002042872 Book/Page RB55: 1572 1 DateTime: 5/28/2002 11°42:34 AM

ALSO .
Parcel 17

PARCEL 4: All that certain piece, parcel or lot of land with the improvements thereon,
situate, lying and being in the City of Columbia, County of Richland, State of Scuth
Carolina, known as 1720 Senate Street, said Iot of land being in shape a rectangular
parrielogram measuring on its Northern and Southern sides each sixty-nine feet and six
inches (69.6"), more or less, and on its Eastern and Westem sides each one hundred fifty-
six feet and six inches (156 8", more or less, bounded North by said Senate Street; East

by lands now or formerly of Metz; South by lands of Verner, formerly and on the West by’ -

lot of Wallace

This being the same property conveyed to Alice S. waell by deed of Roy A. Powell,
Jr. dated and recorded September 24, 1989 in the Office of the Register of Deeds for
Richland County in Record Book 186 at page 428.

TMS #11405-18-05

e ‘ ALSO . . .
' Parcel 18

ALL that certain piece, parcel or lot of land, together with improvements thereon,
situate, lying and being in the City of Columbia, County of Richland, State of South
Carolina, being commonly known as 1806-1808 Green Street, and being shown and
delineated on a plat prepared for C. Anderson Riley by William Wingfield, dated September
16, 1974, and recorded in the Office of the ROD for Richland County in Plat Book X at page
9258. Said lot being bounded and measuring as follows: On the Northwest by Green
Street, whereon it fronts and measures 83.0 feet; on the Northeast by property now or
formerly of Forest M. Routh, whereon it measures 165.0 feet; on the Southeast by an

alleyway, whereon it measures 83.0 feet; and on the Southwest by an alleyway and by '

property now or formerly of David L. Rosmer, whereon it measures 165.0 feet.

This being the same property conveyed to Alice S. Powell by Charles Anderson
Riley, dr. , Virginia Riley Bain and Louise A. Riley dated November 10, 1992 and recorded
November 12, 1992 in the Office of the ROD for Richland County in Record Book D1115
at page 32. .

TMS #11308-12-006

These conveyances are made subject to easements condmons and restrictions of
record affectmg subject property.
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Instrument: 2002042879 Book/Page" R666 : 1572 2 DateTime  5/28/2002 11:42.34 AM

Richland County R(.'b

1

Grantee's mailing address: , .
Columbia, SC

Together with all and singular the rights, mlembers, hereditaments, and
appurtenances fo the said premises belonging, or in anywise incident or appertaining.

TO HAVE AND TO HOLD, subjeét to easements and restrictioné of record, all and
singular the said premises before mentioned unto the said Grantee, the grantee's heirs,
successors, and assigns forever, and the Grantor does hereby bind Grantor and Grantor's

heirs, executors, and administrators to warrant and forever defend, subject to easements

and restrictions of record, all and singular the said premises against Grantor and Grantor's
heirs, executors and administrators and against any person whomsoever fawfully claiming
or to claim the same, or any part thereof. .

WITHIN THIS INSTRUMENT all references to the Grantor and the Grantee shall
include the singutar and plural, and anygender shall include all genders.

IN WITNESS WHEREOF Grantor has caused these presents to be executed on the

24" 4ay of May, 2002.

WiTNE@ S ~ GRANTOR: ' |
L LT

&M /0 ?)MCC (SEAL)
STATE OF SOUTH CAF;QOLINA )

Alice S. Powell **

_ PROBATE
COUNTY OF RICHLAND ) |

PERSONALLY APPEARED before me, the undersngned witness made oath that
(s)he saw the within named Grantors sign, seal and as their act and deed, deliver the within
written deed for the uses and purposes therein mentioned, and that (s)he with the other
witness whose name appears above witnessed the execution thereof,

‘ S\n./OR'\! to before me this Qﬂ

Pfotary Public for South Carohna

Withess Phil mims
My commissicn expires: o . :

Anne S. Conder
Notary Public for South Gerolina

. mission Exnires May 23, 2011
*Roy A. Powell, Jr. executes this deemgoénon’;s/ey r?ép ownership of Parcels 1-13;

“*plice S. Powell executes this dead to convey her ownership of Parcels 14-18;

1007 Aaimeig (ned Jojipny Aluncy puejory
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" Plaintiff's Exhibit 7:

- Photos
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Plaintiff’s Exhibit 8:
Cease and Desist Letter -
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La{w Offices .
William M. Spillane
1903 Gadsden Street

3 Columbia, SC 29201 |
Telephone: | Please Reply To:

(803) 252-9221 | L " Post Office Box 2109

Facsimile: L | Columbia, SC 29202
(803) 252-4428 ' ' :

June 25, 2007
.CERTIFIED MAIL
"RETURN RECEIPT REQUESTED

Mr. Barry Monroe
Easy Coin Laundry

Columbia, Soutn Carolina

Dear Mr. Monroe:
I représent Place on the Greene Homeowners Association, Inc.

This letter is formal NOTICE that'you are in violation of the Condominium Commercial
Unit use restrictions for Unit A at Place on the Greene, as stated in the Master Deed for
the Horizontal Property Regime.

The commercial units are restricted to general office space and limited service
establishments. The Master Deed specifically prohibits, among other businesses, bars,
restaurants, lounges and pool halls. The specific wording can be found in Article X, -
Section 3, page 13 of the Master Deed. A copy of page 13 is enclosed for your reference.

This letter further serves as a DEMAND that the use restriction violation in Unit A cease
and desist. The Association’s Board of Directors is formally notifying you that the
violation must end no later than thirty (30) days from receipt of this letter. If you do not
comply with this demand, the Association shall pursue legal action to enforce the
covenants and stop the violation. That legal action shall also include a request for
reimbursement by you for the costs and reasonable attorneys fees incurred by the
Association. S ‘

Mr. Lanny Cobb signs this letter -as President of the Board of Directors of the
Association. oo o

Sincerely yours,

328




William M. Spillane

WMS:kgs
Encl.

g/

Lanny Cobb,éresident _ _
~ Place on the Greene Homeowners Association, Inc.
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' Law Qfﬁces ‘
William M. Spillane
‘ 1903 Gadsden Street

Columbia, SC 29201
Telephone: ' Please Reply To:
(803) 252-9221 Post Office Box 2109

Facsimile: ' Columbia, SC 29202
(803) 252-4428 :

| June 25, 2007
CERTIFIED MAIL .
" RETURN RECEIPT REQUESTED

Mr. Jeff Kenney
Tavern on Greene

~ Columbia, South Carolina

Dear Mr. Kenney:
I represent Place on the Greene Homeowners Association, Inc.

This letter 1s formal NOTICE that you are in violation of the Condominium Commercial
Unit use restrictions for Unit B at Place on the Greene, as stated in the Master Deed for .
the Horizontal Property Regime.

The commercial units are restricted to general office space and limited service
establishments. The Master Deed specifically prohibits, among other businesses, bars,
- restaurants, lounges .and pool halls. The specific wording can be found in Article X,
Section 3, page 13 of the Master Deed. A copy of page 13 is enclosed for your reference.

This letter further serves as a DEMAND that the use restriction violation in Unit B cease
and desist. The Association’s Board of Directors is formally notifying you that the
violation must end no later than thirty (30) days from receipt of this letter. If you do not .
comply with this demand, the Association shall pursue legal action to enforce the
covenants and stop the violation. That legal action shall also include a request for
reimbursement by you for the costs and- reasonable attorneys fees incurred by the
Association.

Mr. Lanny Cobb signs this letter as President of the Board of Directors of the
Association. ‘

Sincerely yoﬁrs,
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WMS:kgs
‘Encl.

ey

Lanny Cobb, Pisident ,
Place on the Greene Homeowners Assomatlon, Inc.
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, Law Offices .
William M. Spillane
1903 Gadsden Street

Columbia, SC 29201 °

Telephoné: . . Please Reply To:
(803) 252-9221 : ~ Post Office Box 2109
Facsimile: A Columbia, SC 29202

 (803) 252-4428

‘ ' June 25, 2007
CERTIFIED MAIL '
RETURN RECEIPT REQUESTED

Ms. Marsha Berry.'

Prosperity, South Carolina .

‘Dear Ms. Berry: |

I represent Place on the Greene Homeowners Association, Inc.

This letter is formal NOTICE that you are in violation of the Condominium Commercial
Unit use restrictions for Units C and D at Place on the Greene, as stated in the Master
Deed for the Horizontal Property Regime.

The commercial units ‘are restricted to general office space and limited service
establishments. The Master Deed specifically prohibits, among other businesses, bars,
restaurants, lounges and pool halls. The specific wording can be found in Article X,

Section 3, page 13 of the Master Deed. A copy of page 13 is enclosed for your reference.

This letter further serves as a DEMAND that the use restriction violation in Units C and -
-D cease and desist. The Association’s Board of Directors is formally notifying you that
the violation must end no later than thirty (30) days from receipt of this letter. If you do
not comply with this demand, the Association shall pursue legal action to enforce the
- covenants and stop the violation. That legal action shall also include a request for
reimbursement by you for the costs and reasonable attorneys fees incwrred by the -
Association. ' ‘

‘Mr. Lanny Cobb signs this letter as President of the Board of Directors of the
Association.

Sincerely yours, -
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William M. Spillane

WMS:kgs
Encl.

Y 4

Lanny Cobb, President A
Place on the Greene Homeowners Association, Inc.
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Law Offices
William M. Spillane
1903 Gadsden Street

Columbia, SC 29201
Telephone: = . ' : Please Reply To:
(803) 252-9221 : Post Office Box 2109

Facsimile: ‘ Columbia, SC 29202
(803) 252-4428 y

' : June 25, 2007
CERTIFIED MAIL ~ '
RETURN RECEIPT REQUESTED

Mzr. David Rodarte
- WGROQ, LLC

'Coiumbia, South Carolina
Dear Mr. Rodarte:
I represent Place on the Greene Homeowners Association, Inc.

This letter is formal NOTICE that you are in violation of the Condominium Commercial

Unit use restrictions for Units F, G and H at Place on the Greene, as stated in the Master .

Deed for the Horizontal Property Regime.

The commercial units are restricted to general- office space -and limited -service
establishments. The Master Deed specifically prohibits, among other businesses, bars,
restaurants, lounges and pool halls. The specific wording can be found in Article X,
~ Section 3, page 13 of the Master Deed. A copy of page 13 is enclosed for your reference.

This letter further serves as a DEMAND that the use restriction violation in Units F,G
and H cease and desist. The Association’s Board of Directors is formally notifying you

that the violation must end no later than thirty (30) days from receipt of this letter. If you

‘do not comply with this demand, the Association shall pursue legal action to enforce the
covenants and stop the violation. That legal action shall also include a request for
reimbursement by you for the costs and reasonable attorneys fees incurred by the
Association. '

Mr. Lanny Cobb signs this letter as President of the Board of Directors of the
Association. ‘

Sincerely yours,
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William M. Spillane

WMS:kgs
Encl.

Lanny Cobb, President !
Place on the Greene Homeowners Association, Inc.
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‘Plaintiff’s Exhibit 12:
1985 Letter Re:
Proposed Amendment
~ to the Master Deed
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—

. Since 1906
The Keenah Company / Realtors
Keenan Building / 1310 Lady Street
PO. Box 11610 / Columbia. S.C. 29211
(803) 254-2300

November 25, 1985

Dear Place On The '‘Greene Owner:‘

In accordance -~with “the By-lLaws o0f Place On The Greene Horizontal
Property Regime, notice is hereby given for the holding of a Special
Homeowners Meeting for the purpose of voting on a proposed Master Deed
Amendment:  This meeting will be held by absentee ballot. (Ballot
enclosed) . For recording purposes the meeting will be held on Friday,
December 27, 1985. o .

The proposed Master Deed amendment involves Article X, Section 3,
which now reads:

Condominium Commercial Unit. Each condominium commercial unit is
‘hereby restricted to general office space and limited service establish-
ments by the owner 'of thereof and his agents, servants, invitees, licensees
and patrons. The use shall comply with all ordinances and zoning regula-
tions promulgated by the City of Columbia and the Rules and Regulations
of the Board of Directors. The Rules and Regulations, among other
things, however, shall provide that no restaurant or.establishment engaged
in the preparation or delivery of food, no pool hall, game room, bar,
lounge, or retail shop that relies on a volume of walk-in patrons shall
be permitted. Neither the owner nor his agents, servants, invitees,
licensees, and patrons shall use the unit either on a temporary or
permanent basis as a sleeping accomodation. Except as reserved to Grantor,
no condominium commercial unit shall be divided or subdivided into smaller
units nor any portion sold or otherwise transferred. This paragraph
shall not prohibit a condominium commercial unit owner from leasing his
unit; however, said leasing shall be in accordance with Article X, Section
2. Each condominium commercial unit may be entitled to have an entrance
way directly onto Greene Street if the plans are approved by the Board
of Directors. The construction of the entrance way shall also be subject
to the zoning laws .-and other laws of the City of Columbia. The cost of
the construction of the entranceway shall be borne exclhsively by the
owner of the condominium commercial uhit desiring the entranceway.

The amended version would thén read:

Condominium Commercial Unit. Bach condominium commercial unit is
hereby restricted to general office space and limited service establish-
ments by the owner of thereof and his agents, servants, invitees, licensees
and patrons. The usé shall comply with all ordinances and zoning regula-
tions promulgated by the City of Columbia and the Rules and Regulations

of the Board of Directors. The ;§3?<3f a commercial space shall be at
the discretion of the Board of Di ors regarding type of business.




Any proposed businesses must first be approved by the Board of Directors

as to type of operation. Neither the owner nor his agents, servants,

invitees, licensees and patrons shall use the unit either on a temporary
or permanent basis as a sleeping accomodation. Except as reserved to
Grantor, no condominium commercial unit shall be divided or subdivided
into smaller units nor any portion sold or otherwise transferred. This

paragraph shall not prohibit a condominium commercial unit owner from-

leasing his wunit; however, said leasing shall be in accordance with
Article X, Section 2. Each condominium commercial unit may be entitled
to have an entrance way directly onto Greene Street if the plans are
approved by the Board of Directors. The construction of the entrance
way shall also be subject to the zoning laws and other laws of the City
of Columbia. The cost of the construction of the entranceway shall be

borne exclusively by the owner of the condominium commercial unit desiring

the entranceway. _ :

This amendment has been .proposed to allow the Board of Directors to
use their discretion in approving businesses for the commercial space.
It is intended to protect you as a homeowner from any business operations
that would not be in your best interest. ) ,

'You will find enclosed with this letter a ballot for voting purposes.
Please complete the information and return_it as soon as possible. The
ballot is addressed and stamped for your convenience.

The Board of Directors thanks you in advance for your cooperation.
If you should have any guestions, please contact me at (803) 254-2300.

" Sincerely, .

s Lk

Farris E. Richardson
Property Manager

/ah
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March 21, 1991
Meeting Minutes
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Place on the Greene Annual Homeowners' Meeting - March 21, 1991

Board Members Present: Laura Nichols, Beau Powell, Joe Rosen, and Vicki
Wingate. Absent: Carolyn Stewart.

Call to Order and Roll Call: The meeting was called to order by Laura
Nichols, President. Deane Chavous, Property Manager, announced proxies amnd
members present accounted for 60% of total ownership interest.

Proof and Notice of Meeting: The secretary provided these.

Reading of Last Year's Minutes: This was waived upon a motion/seconding to
accept them as written. ‘ B

Reports of Officers:
Vicki Wingate, Treasurer, gave a brief report of the financial status

at December 31, 1990. Income was above budget and expenses were less than
budgeted, with $5775 placed into the reserve. The annual audit by an
independent CPA firm is forthcoming. -Vicki Wingate and Laura Nichols,
President, discussed the status of delinquencies. Through February 1991,
these amounted to $5160, of which $3300 has been deligquent for over a year.
These are three units owned by a partnership; liens: are attached.

‘Laura Nichols also discussed capital expenditures the board has
considered in the past year and their status. All windows have been _
caulked and no recent water damages have been identified. ' The roof needs
to be painted, but the board has decided to hold 6ff "due to it béinhg purely
cosmetic. On another matter, bids are forthcoming on re-directing the HVAC
drainage piping in the garage, whose run-off is unsightly and a health
hazard. In the past year, the wallpaper 'in the lobby was replaced, and the
elevator interior is soon to be upgraded with. new formica. In the garage,
the elevator entrance has been improved with a concrete ramp, paint; and
the removal of HVAC compressor which partially blocked the entrance.

Laura Nichols and Deane Chavous discussed the amount of vandalism has
"decreased. A security guard is shared with Plaza Centre on big USC week-
-ends, and the three video cameras have been a determent. A reward has been
offered in the guarterly newsletter for information regarding such acts.

0ld Business:
Joe Rosen reported on the successful outcome of the tax appeal he

coordinated for 38 of the 63 residential owners. For example, a large 2-
bedroom, 2-bath unit's tax bill was lowered 12%.

New Business: ,
Beau Powell addressed the vacancy problems of the commercial units due to .

the restrictions as stated in the Master Deed.. Restaurants, which are
prohibited, have worked well in other similar buildings. He offsred the
motion to amend the-by-laws to allow the board at its discretion to allow
‘other uses. Due to there being less than 75% present, the motion will go to
the homeowners in a special election. ' The additional caveat was made there
would not be beer or wine sold without food consumption.

Election of Board: s ' .
The following slate of officers was elected by majority: Laura Nichols,
Beau Powell, Joe .Rusen, John Price, and. Grady Jordan. : :

There being no further business, the. neeting was -adjourned. _laEFEhu)”jvr,q
_ e EXHIB]
, hesp.ect;ullv Submln_tca, / 4 9 T

i -
/j}éfl7 xJéé;v@Z/” _ ' é@i

Vick8al wingdte, Secretary
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PLACE ON THE GREENE HOMEOWNERS ASSOCIATION
ANNUAL MEETING MINUTES - MARCH 22, 1993

1. ROLL CALL -~ VERIFICATION OF QUORUM - President Laura Nichols
called the meeting to order at 6:05 p.m. All members in
attendance had signed in, Those present were Laura Nichols,
Iris DeMates, Grady Jordan, John Price, Michael Stahlberger
and Deane Chavous, A quorum of 539.8B9% was represented

including proxies.

2. PROOF OF NOTICE OF MEETING — Deane Chavous‘verified that all
members had been sent notices of the Annual meeting in

accordance to the Master Deed,

READING ‘OF MINUTES OF PRECEEDING ANNUAL MEETING - A motion
was made, seconded and passed to wailve the reading of the

minutes,

oY)

4, REPORTS OF THE OFFICERS - Laura Nichols reiterated the
Board’s decision to increase the regime fees effective
January 1, 1993 due to increased operating costs in water,
sewer and electricity. The increase allows for a budgeted.
amount of $2000 to be added to the reserve fund in 1993, The
‘reserve fund totalled $5685.00 at the end of December, 19392.

5. REPORTS OF COMMITTEES - None,

OLD BUSINESS - None.

uy

7. NEW BUSINESS - The Duck~In Restaurant has notified the Board
of its intent to build a deck in front of commercial units
currently occupied by G&A Jewelers and The Columbia Tan Spa.
This property is owned by the City of Columbia and the deck
will have to be approved by the zoning department, The
opinion of those present at the meeting was that the deck,
dene properly, could be an asset to the building. Deane
Chawvous is currently getting bids to replace the awning and
to upagrade the security cameras, These will be presented for
discussion at the next Board meeting. Prices are also "
reguested to fill pot holes in the open parking. lot.’
EIECTION OF QFFICERS - A motion was made, seconded and passed
to elect the following slate by acclamation: Laura Nichols,
Beau Powell, John Price, John Thompson, Michael Stahlberger.
Iris DeMates and Beverly Wotherspoon have agreed to attend

Board meetings when possible,

ADJOURNMENT -~ There being no further business, the meeting
was adjourned at 7:10 p.m. .

pectfully Submitted By,

72 o
zane Chavous, CPM 4 342
sting Secretary ‘ _
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March 24, 1995
Meeting Minutes

343



Place on the Greene
Homeowners Association
C/0 Deane Chavous, Realtors
1600 Park Circle, Suite 106

Columbia, S.C. 29201

(803) 256-3111

Annual Meeting
March 24, 1995

The Place on the Greene Homeowners association held their annual
meeting on Friday, March 24, 1995 at 7 p.m. at Bo-D’s Restaurant,
"located in the building.

Roll Call - Veriiicétion of Quorum: President Laura Nichols
called the meeting to order at 7:10 p.m. Seven homeowners were
present. A quorum of 51% was represented by proxy.

Proof of Notice of Meeting: -Deane Chavous verified that all
members were sent notices of the annual meetlng in accordance to

the Master Deed.

Reading of Minutes of Proceeding Anpual Meeting: A motion was
made, seconded and passed to waive the reading of the minutes.
All homeowners were mailed a copy of the 1994 Annual Homeowners

meeting minutes.

Reports of officers and committees: President Laura Nichols gave
the following up-date:

1994 Annual Meeting Follow up

1. Doors have been relocated to allow access to restrooms and

' not the building by patrons of commercial units. Commercial
‘owners and tenants have been notified that they will be
responsible for maintaining the restrooms.

2. . Security- We now have a Richland County police officer on
duty Fridays and Saturdays from 10 pm until 3 am. To reduce
costs, this officer also patrols Plaza Centre. We get
better service than we have had with security companiés.

3. Notices were sent out offering replacement of plastic
" icemaker < lines for $18.00 and service of HVAC systems for

$20.00. Approximately 40 owners took advantage of these
reduced rates.

4. The wallpaper and border has been replaced in the lobby.
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5. The smoke detectors originally installed were electric-
Some owners have replaced defective detectors with battery
operated ones. It is up to the individual owner or
management company to maintain the detectors.

Regorts . - .
Financial: - Income budgeted for 1994 was $66,598, collected

$68,932 for an overage of $2,334. This is due to prepayment of
fees. Expenses budgeted for 1994 was $63,263. Actual expenses
totalled $63,808 for an overage of. $545. Water- sewer rates
increased 12% and electricity rates increased 7%. We were able
to offset this by reducing trash removal cost by $1,268. We are
now lease purchasing the trash compactor. In three years we will
own the equipment and can further reduce the expense in this

category.

Reserves: We made a contribution of $2,333 to reserves in 1994.
At the end of 1994 we had $2,279 in a money market account and
$4994 in a certificate of deposit. '

New Business

Items accomplished in 1994:

1) Hallways and stairwells painted

Sundeck sealed

Roof treated with sealant .

Lobby wallpaper replaced

New vandal proof control panel installed in elevator
Barrier installed in garage to prevent trucks from damaging
power panel

By order of the fire marshall, pull stations were removed
from each floor by elevator to reduce false alarms.

o U W N

~

" Items accompliéhed to date in i995;,

1) Security doors relocated

2) All hallway carpet steam cleaned

3) Garage area power washed

Election of Directors: 24 moticn was made, sesconded and passéd to

elect the following state by acclamation: Laura Nichols, John
Price, Vic Moore, Richard Middleton, and Richard Peterson.
Beverly Wotherspoon and Iris DeMates will serve as directors at

large.

There being no further business, the meeting was adjourned.

Respectfully submitted by,
e
Deane Chavous, CPM

Acting Secretary

Place on the Greene
Homeowners Association
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Rutes and Regulations

AH Residents, Owners and Guests

PLACE - must adhere to these rules and regulations.
ON ¢+ THE ‘
GREENE Violations of these Rules and Regulations are subject to fines.

Condominium living necessitates rules and regulations to insure the comfort and safety of all residents
and to protect the investment of all owners.

In order to create a congenial and digniﬁed residential atmosphere, your Board of Directors has adopted
rules and regulations. for the guidance of all owner, residents and guests. These rules 2nd regulations may
not please everyone entirely nor were they designed to satisfy individual personal desires. Hopefully,
they will meet with the approval of a majority of owners.

1. - Renting of Units

Owners are responsible for their resident’s compliance with the rules and regulations of the
Association. Any violation of the rules and regulations and any fines issued will be the responsibility
of the unit owner. Unit owner (or their rental agent) is responsible for incorporating these rules and
regulations into their leases and forwarding a tenant and owner acknowledgement to the Association
Management Company.

2. Parking And Use Of Vehicles

Parking is by assigned parking only. Any vehicle parking in another space without permission is
susceptible to towing. This space is your responsibility. If an unauthorized vehicle is parked in your
space you will need to call City Garage @ 765-9780 and have the vehicle towed. When the tow truck
arrives you will need some type of identification to show the driver. .

Automobiles in a state of disrepair or not having current tags shall not be left on Place on the Greene
property. Any automobiles not being used on a regular basis shall not be stored in the parking area.
-All commercial vehicles, carnpers, boats and trailers are prohibited from parking on any portion of the

condominium property.

Because of the critical need of access for fire equipment and trash removal trucks, vehicles parked
anywhere other than the marked spaces will be towed.

. Motor vehicles may not be washed, waxed or repaired on the premise.

Motorcycles, mopeds and bicycles shall be parked in assigned area only and shall not be brought into
hallways, elevator or into individual apartments or parked on s1dewa1ks Motorcycles and mopeds are
not permitted in the storage rooms in the garage.

Any motor vehicle in violation of parking rules will be towed at car owner’s expense.

3. Solicitation

Businesses shall not advertise their products, services or functions in the common areas of Place on the
.Greene. This includes using hang tags or posting anything on unit doors. Residents or unit owners
may advertise their units and other personal property for sale by using only the bulletin board provided
in the lobby.
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10.

11.

Annoyances

Being thoughtful of one’s neighbor is essential in a multi-family community. Therefore, excessive
disturbing noises in dwellings of the common elements that interfere with the rights, comforts or other
conveniences of neighbors cannot be allowed.

Noise from televisions, stereo equipment, people, etc., should be kept to'a minimum at all times and
especially during the hours of 10:00 p.m. through 8:00 a.m. After 10 p.m. customers of the
commercial units must be served within the business location and not loitering outside commercial
units. Any tables or chairs for commercial units are to be brought in by 10 p.m. to decrease this
loitering problem. .

The Columbia Police Department will be notified when excessive noise occurs.  Owners will be held
responsible and notified of complaints against their residents. Disturbances caused by any residents
will result in police and/or Board action.

The use of weapons or noise makers is prohibited.

Pets

No pets (cats, dogs, birds, reptiles or other animals,) shall be brought, kept, maintained or harbored in
the building by resident, owner or guest. Any resident currently housing a pet(s) will have until
February 29, 2004 to remove said pets and come into compliance. Anyone not in compliance by or
after this date will be subject to an immediate fine of $25 per day until the pet(s) is removed from
premises.

Signs

pAly o e

No sign, advertising or notices of any kind or type, including but not limited to “For Rent” and “For
Sale” shall be permitted or displayed on the exterior of any residential unit nor shall be displayed in ay
manner as to be visible from the exterior of any unit.

Conduct Of Children

Parents are responsible for the general conduct of their children at all times. Damage to the common
elements, limited common elements or personal property of other residents is the responsibility of the
parent. Children will not be pemutted to play in the hallways or parking lot at any time.

Exterior Items

No radio or television antenna or wiring for any such purpose may be installed on the exterior of the
building. No mops, clothing, rugs, banners, or any other item shall be hung inside or outside windows
or balconies in public view. No clotheslines are allowed. All window treatments from outside view
should be white or off white in color.

Trash

Dlsposal of trash shall be by the use of the garbage chutes on each floor, or by the dumpster provided
in the garage. Boxes, mops, brooms or other Jarge items are not to be put into the chutes. These items
must be carried down to the dumpster located in the garage.” All house hold trash MUST be secured in
bags. Commercial Units are not to use chute and dispose of all trash by way of dumpster.

Illegal Activities or Fightihg »
The conduction of any illegal activity or fighting on the property is prohibited.
Liability

The Association assumes no liability for any loss or damage to articles stored in any common or other
storage area. .
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13.

14.

1s.

16.

17.

18.

19.

20.

Littering or Release of Bodily Fluids in common areas

There is to be no littering or releasing of body fluids in any common areas which include halls,
stairwells, elevator, etc. This includes but is not limited to: trash, drinks, spitting, urinating and
vomiting. Violation of this rule will be considered vandalism and have an automatic fine of §1,000.

QOutdoor Cooking

QOutdoor cooking with gas grills, charcoal grills or any other type of cooking device is strictly
prohibited.

Building Access

The interior front door in the lobby area must remain locked at all times, as must the stairway doors
opening into the garage. Propping any of these doors open is a direct violation of this rule and will
result in fines. This includes commercial units propping door open for deliveries. Residents must not
allow access of doors to visitors or patrons of commercial units. Elevator access from the garage is for
residents only. Any resident, owner or guest allowing uninvited individuals or homeless people entry
into'the building is a direct violation of this rule and will result in fines.

Trespassing

Any unauthorized person found on the premises of Place on the Greene will be reported to the police
and repeat violators will be prosecuted to the fullest extent of the law.

Building Damage

Aﬁy dgrhﬁgc to commbﬁ, limited common areas or other units is the responsibility of the offending
party and will be considered vandalism with a minimum $1,000 fine plus the cost of repairs. Residents .
or Owners are responsible for any damage caused to common areas by their guests.

Fire Procedures

If you discover a fire in your unit, please do the following:

A. Tmmediately call the Fire Department (911) and tell the dispatcher the floor and unit number, as
well as the buildings name and address — Place on the Greene, 2002 Greene Street,

B. Without further delay, leave your apartment and be sure to close your door behind you.

C. Alert the other residents on your floor by striking the nearest fire alarm along your exit route.

D. Use the nearest stairway to leave your floor. DO NOT USE THE ELEVATOR.

The Penalty For Falsely Pulling A Fire Alarm OR Tampering With Any Fire
Equipment Is A Fine Of $1,000. This Is A Misdemeanor Offense Punishable by Law.

Alterations

Interior architectural alterations to units are not permitted without the written approval of the Board of
Directors. Any approved alterations, additions, etc. must comply with local business codes.

No alteration or addition to any of the common elements or limited common areas shall be made by
any owner or resident. All such work is the responsibility of the Board of Directors acting on behalf of

the Association.

Occupancy,

No one bedroom unit may be occupied by more than two persons, small (corner) two bedroom units
may be occupied by no more than two persons. Large two bedroom units may be occupied by no more
that three occupants.

No Smoking

There is to be NO smoking in any common areas. This includes but is not limited to lobby, elevator,
hallways, stairwells, etc.
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21, Rule Changes

The Board of Directors reserves the right to change or revoke existing rules and regulations and make
such additional rules and regulations from time to time, as in their opinion, shall be necessary.

Residents and owners are encouraged to enforce these rules and regulations through notification of the
Board, Managing Agent or Columbia Police Department, as necessary.

Violation of these Rules and Regulations will result in the following fines:
1% offense - written warning
2™ offense - $100 fine

3" offense - $200 fine and possible legal action by Board of Directors

These fines are in effect for all violations except where individual fines are stated in each
section.

Managing Company for Place on the Greene:

Landmark Resources, LLC
1516 Richland Street
Columbia, SC 29201
Office: (803) 799-0859

After hours emergencies:  Page (803) 551-8802 this pager does not pick up numbers from some cell
phones, if no call back within 10 minutes, please try a land line.
‘What are after hour emergencies?

1. Unknown water leaking into hallways, common areas or your unit and you are
unable to contact the person above or next to you.
2. Someone trapped in elevator call 911 then call emergency number.

If you are needing to report any rule violations or need for security cameras to be
checked, please call office and leave message, or on weekends page emergency number
after 8:00 am. '

Revised 1/04
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

Alison R. Lee, Circuit Court Judge

Case Nos. 2007-CP-40-8107 through -8110

Place on the Greene Homeowners

Association, Inc., .................

W.G.R.Q., LLC, Easy Coin Laundry, Inc.,
Eva Nell Berry, and Jeffrey O. Kenney,

............ Respondent,

............ Appellants.

CERTIF ICATE OF COUNSEL

The undersigned hereby certifies that this Record on Appeal contains all material

proposed to be included by any of the parties and not any other material.
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BLUESTEIN, NICHOLS, :
THOMPSON & DELGADO

Post Office Box 7965

Columbia, South Carolina 29202
(803) 779-7599

(803) 779-8995 (facsimile) -
bhewitt@bntdlaw.com
jsnichols@bntdlaw.com

| Attorneys for Appellants



