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Wall Templeton
Neit S. Haldrup

ATTORNEYS Telephone: 843.329.9500 Ext. 207
Facsimile: 843.329.9501
Neil. Haldrup@WatlTempleton.com

October 30, 2017

South Carolina Court of Appeals
ATTN: Shelby
Post Office Box 11629

Columbia, South Carolina 29211 RECBE’VEH

Re:  Harbour Cove Condominium Assoc. vs. Ceniex Homes, el afj .
Civil Action No.: 2014-CP-26-7634 v COU!’[‘ OFf Arp
Clarendon Appellate Case No.: 2017-002152 ' < 4420833
Consolidated Appellate Case No.: 2017-002146
Dear Shelby:

Pursuant to the Court’s letter dated October 20, 2017, we are providing the Court with a file-
stamped copy of Judge Newman’s Order Denying Motion of Insurers for Limited Intervention.

Thank you very much for your assistance.
Sincerely,

WALL TEMPLETON & HALDRUP, P.A.

N

. Haldrup

NSH:are
cc: All Counsel of Record
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' STATE OF SOUTH CAROLINA 1IN THE COURT OF COMMON PLEAS
' : - - FOR THE FIFTEENTH JUDICIAL -

COUNTY OF HORRY * CIRCUIT

Harbour Cove Condommlum

Civil Action No.: 201 4-CP-26-7634
Assocnatlon, et al.,,

)
)

)

)

)

g

) ORDER DENYING MOTION OF
)

)

)

)

)
)
)

Plain_tiffs, INSURERS FOR LIMITED
INTERVENTION
V.
Ce.nth‘Hdm_cs, et al., RBCEEVE@
Defendants. NOY 0 2 207

SC Court of Appeals

T_hiS niatfer is before me upon séparate Motions for Limited Intervention filed by multiple
insurance carriers for insureds who are dcfendants 4an this action made pursuant to Rule 24 of the
South Caxohna Rules of Civil Proceduxe |

The, preseﬂt,-actionvis a complex construc&tion defect case. In its Complaint, Plaintiff alleges
causes of action for: neghoence gross neghoence and breach of warranty against each of the above-
named, Defendams for damaoes caused by its negligent and defective wmk

The Insurers each seek to.intervene for the ‘lmnted pu1 pose of 5ubm1mno and participating
in the preparatlon of Jur) mstruchons spe(nal mterrooatones and/or a special verdict form for
submlssxon to the jury. . |

The ihjs,urers contend that allowing intervention is essential, for ensuring jury charges on
iésue;s‘ such as, but not limited to, the following:

| (-f)ﬁ»dfeﬁnifion of progr‘e_ssiveA damvages;. -
.(2)' 'h‘d“' to detexmme the cost of 1epanm0 deTchvc workmanship originally

in-
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_ (3) how to- determine the cost of repelrmg damage to other parts of the buildings
that result from the defectlve workmanshlp of the subcontractor and
(4) pxoof requuements by the - pames seekmo damages such. that til.ev must show,
'bef(')re:recovery is avallable (a) defeetlve work of the subcontractor and (b) damage to other parts
of'the buxldmgs proxxmdtely caused by the defective work of the subcomractor
In addition to jury charges; the moving parties seeks to be permitted to request certain
special 1iﬁtentoga_tori'es such as, but -ﬁot'limited to, the following:
| '(‘1-_')» liﬁe item for the cost of ren-lqv,ing and. i'ep_lacing the'work of their respective
- Insured(s);
(2) cost of removing-and replacing portions of the building damaged by the work
of theirr respective 1nsured(s) and -
(3) the date on which the progressive dexnage st‘ai“téd_ahd' ended.

Fhls matter has. been pendmo for-three (3)._years and a date certain trial is scheduled for

" October 16,2017,

DISCUSS]ON OF THE LAW
“The granting of intervention is. wholly discretionary with the trial court and will be

reversed only for abuse of discretion.” Sauner v. Public Service. Authority, 354 S.C. 397,411, 581

S.E.2d 161, 169. (2003) (citing South Carolina Tax Commission v. Union Co. Treasurer, 295 S.C.

257,260,368 S.E.2d:72, 74 (Ct. App. 1988)). The court should consider the practical implications.

of‘ a. decision allowing intervention. Ex parte Government Emplovee’s Ins. Co. (GEICO) V.

, Goethe 373 S.C. 132, 138, 644 S.E.2d 699 702 (2007) (afﬁnmng the family court’s denial of an

insurer’s monon to mtervene) However a party must have standing to intervene in an action

: pursuant to Rule 24, SCRCP.” Id A pany has standing if the p_any’ has a personal stake i‘n the
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subject matter of a lawsult and i isa real paity in. 1nterest 1Id. A real party: m interest ... is one

who. has a real; actual, matenal ‘or substarmal ‘inferest in the sub)ect matter of the action, as
drstmgurshed from one who has only a nommal -formal, or technical interest in, or conncctlon

with; the action.” Id.

BACKGROUND

Each of the Insurers stated that they did not W1sh to intervene in this case.as parties to the

actlon and spe01ﬁca11y argued: that the i issue of it lnsurance should not be: permrtted wrthm the trial

for should the plesence of the mtervenmo pames be dlsclosed to the jury.

After careful consideration of the applicable law, arguments of counsel, the relevant

~ pleadings, an_df"the memoranda.and other submissions of the parties, the Court hereby finds as

follows:

1. The I-nsurfers l'a'c_:'k the‘,n_ecessary standin‘o to intervene and do not meet the requirements

: for mterventron under Rule 24 of the South Carolina Rules of Civil Proccdure (“SCRCP™). Asour

: 'Supreme Court has held mterventmn 15 only appropnate where the party seeking intervention

has a 1eal propuetary mterest in the subject matter of the proceedmgs an interest which is merelv

perrphcral and not the real interest at stake’ will not warrant intervention.” Ex parte Gov't

Emplovee s Ins. Co. (GEICO) V. Goethc 373 S.C. 132,139,644 S.E.2d 699, 703 (2007) (quoting

. Bavle) \A Baxley 312 S C:.454, 441 S.E.2d 32'5 '(1,994)) (in GE.ICO',"the court affirmed the family

court’s denial of insurer’s motion to.intervene). The Insurers do not have an interest in the property

*that is’~’the subject of this action, the Harbour Cove Condominium project. The Insurers do not

_have an interest in the underlying transaction. that j is the subject of this litigation, namely the

development and constructlon of the Harbour Covc Condommrum project. Each of the Insurers

, mterest arises solely out of 1ts contract ot msurance w1th its insured and those mterests are not

"
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appropriate to-be litigated or interjected into this construction defect action. Intervention is not

: appgopriate simply rbeC'ause a non7party only has amOnetary interest in the outcome of the. case.

2 The Insurers can satrsfactonly protect any purported 1nterests thev may have in a separate

‘ declaratory Judgment actron mcludmc the declaratory Judgment action that is currently pending.

Furthermore addressmg coverage issues in thls actlon is likely to create mconsrstent results

. pendmg the Judrcral determmatrons and outcomes in the Declaratory Ji udgment Action.

3. The South Carolina Supreme Couri’s recent decision in Harlevsvrlle Grp.Ins. v. Heritage

Commumtres lnc 420 S C 321, 803 S, l: 2d 288 (2017) does not mandate that the Insurers have

arrght to 'mtervene to:ask :specral"inte'rrogatories or request special verdict.-forms.
- 4. In orderto avoi'd'impe_'nnj‘ssible-conﬂict»determiningv coverage issues, this state requires

a separate: action. “See. Srms v. Natienwide Mut, Ins: Co., 247 S.C. 82 145 S.E2d 523 (1965). 1

: ﬁnd that the deep 1nj ectron of msurance coveragc issues into this constructron defect action’ would
place counsel defendmg an, msured in an- 1rreconc1lable conﬂlct created by the dlametncally

-opposed goals where, on‘the one hand counsel must try: to minimize its insured’s- liability by

showrno lack of consequential: damages and on the- other hand, counsel would likely be faced with

the necessity of proving consequential damage_s in order to trigger and maxiiize coverage for its

insured.

5. I find-that the special mterrogatones ana/or special verchct forms requested by the

Insurers erl hkely be confusing to the jury and may unfarrly prejudrce the parties participating in.

. the trral due to the 1nterjectron of.extraneous insurance coverage 1"ss‘u‘es into an already comp]ex
constructron defect case, partrcularly given that there may not be -any evidence in the record to

support the specral mterrogatones and/or specral verdrct forms
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Cliftoh Newman
Presiding Judge

SRR SRR

Basgdzgq,thg:fé)_regding the Motions to Intervene is-Denied.

AND IT 1S.50 ORDERED.

. October [7, 2017




