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STATEMENT OF THE ISSUES ON APPEAL

1. WHETHER SUBSTANTIAL EVIDENCE IN THE RECORD SUPPORTS THE
HEARING OFFICER’S ORDER SUSTAINING THE SUSPENSION FOR FAILING
TO DELIVER TITLES FOR THREE SOLD MOTOR VEHICLES WIT. HIN THE

' STATUTORILY ALLOWED PERIOD IN 4 MANNER T HAT DAMAGED
APPELLANT’S CUSTOMERS BY PREVENTING THEM FROM LEGALLY -
'OPERAT ING OR SELLING THOSE VEHICLES

‘a. WHETHER SUBSTANT. TAL EVIDENCE IN THE 'RECORD SUPPORTS THE
' HEARING. OFFICER’S DETERMINATION THAT THE ENTIRE
CIRCUMSTANCES. OF APPELLANT’S THREE INSTANCES OF FAILURE .
TO DELIVER TITLES TO ITS CUSTOMERS CONSTITUTED ARBITRARY
ACTION A4S DESCRIBED IN SECTION 56—] 5-40 (1).

b. WHETHER SUB_ST ANTIAL EVIDENCE IN THE RECORD ALSO SUPPORTS
A FINDING THAT APPELLANT’S THREE FAILURES TO DELIVER TITLE
TO ITS CUSTOMERS. CONSTITUTED BAD FAITH AS DESCRIBED IN
SECTION 56-15-40 (1) AS AN ADDIT IONAL SUST AINING GROUND. -

c. WHETHER SUBSTANTIAL E VIDENCE IN THE RECORD ALSO SUPPORTS -

A FINDING THAT APPELLANT’S THREE FAILURES TO DELIVER TITLES
TO ITS CUSTOMERS CONSITUTED UNFAIR OR DECEPTIVE ACTS OR
PRACTICES FORBIDDEN IN SECT ION 56-15-30 (A) AS AN ADDITIONAL
SUS TAININ G GROUND.

d. 'WHETHER SUBSTANTIAL EVIDENCE IN THE RECORD ALSO SUPPORTS
A FINDING THAT APPELLANT’S THREE FAILURES TO DELIVER TITLES
TO ITS CUSTOMERS CONSITUTED FRAUD AS DEFINED IN SECTION 5 6—
15-10 (m) AS AN ADDIT IONAL SUSTAINING GROUND ‘

2. WHETHER AGENCY PROCEDURE DE—002 CONSTITUTED A BINDING .
REGULATION.

3. WHETHER APPELLANT HAS PRESER VED ITS ISSUES FOR APPEAL.

4. -WHETHER APPELLANT’S ADDITIONAL EXCEPTIONS HAVE MERIT.
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STATEMENT OF THE ISSUES ON APPEAL

1. WHETHER SUBSTANTIAL EVIDENCE IN THE RECORD SUPPORTS THE
HEARING OFFICER’S ORDER SUSTAINING THE SUSPENSION FOR FAILING
TO DELIVER TITLES FOR THREE SOLD MOTOR VEHICLES WITHIN THE
STATUTORILY ALLOWED PERIOD IN A MANNER THAT DAMAGED
APPELLANT’S CUSTOMERS BY PREVENTING THEM FROM LEGALLY
OPERATING OR SELLING THOSE VEHICLES.

a.

WHETHER SUBSTANTIAL EVIDENCE IN THE RECORD SUPPORTS THE
HEARING OFFICER’S DETERMINATION THAT THE ENTIRE
CIRCUMSTANCES OF APPELLANT’S THREE INSTANCES OF FAILURE'
TO DELIVER TITLES TO ITS CUSTOMERS CONSTITUTED ARBITRARY
ACTION AS DESCRIBED IN SECTION 56-15-40 (1)

-WHETHER SUBSTANTIAL EVIDENCE IN THE RECORD ALSO SUPPORTS
- A FINDING THAT APPELLANT’S THREE FAILURES TO DELIVER TITLE

TO ITS CUSTOMERS CONSTITUTED BAD FAITH AS DESCRIBED IN
SECTION 56-15-40 (1) AS AN ADDITIONAL SUSTAINING GROUND.

WHETHER SUBSTANTIAL EVIDENCE IN THE RECORD ALSO SUPPORTS
A FINDING THAT APPELLANT’S THREE FAILURES TO DELIVER TITLES
TO ITS CUSTOMERS CONSITUTED UNFAIR OR DECEPTIVE ACTS OR
PRACTICES FORBIDDEN IN SECTION 56-15-30 (4) AS AN ADDITIONAL
SUSTAINING GROUND.

WHETHER SUBSTANTIAL EVIDENCE IN THE RECORD ALSO SUPPORTS
A FINDING THAT APPELLANT’S THREE FAILURES TO DELIVER TITLES
TO ITS CUSTOMERS CONSITUTED FRAUD AS DEFINED IN SECTION 56-
15-10 (m) AS AN ADDITIONAL SUSTAINING GROUND.

2. WHETHER AGENCY PROCEDURE DE-002 CONSTITUTED A BINDING'.
REGULATION.

3. WHETHER APPELLANT HAS PRESER VED ITS ISSUES F OR APPEAL.

“ 4. WHETHER APPELLANT’S ADDITIONAL EXCEPTIONS HAVE MERIT. |



STATEMENT OF THE CASE

This matter coxﬁmenc.ed when the- South Carolina Department bf Motor Vehicles
.(“SCDMV” or E‘Department”) issued Appellant Toyota of Greer an Official Notice of ‘ |
License Suspension on June 27, 2017, citing specific complaint numbérs and Code
Sections alleged to have been violated by the Rcspondent, asserting that the Respbndent_
- had 'co@iﬁed violations justifying suspension for alperiod. of seven. calendar dayé b&f the
accumulation of sanction points. The Department’s. Notice cited $pecific complaint
numbers and Code Sections alleged to have been violated by the R’espondent.

The matter cafné before the South Carolina Ofﬁ-c_e‘ of Motor Vehicle Hearings
(“OMVH”) upon timely reque-st by Appellant for a contested case hearing. A hearing was
| schedulgd to be held before Hearing Officer Phil Addingtoﬁ on October 2, 2017 ati the
,Gfeer Municipal Court at 100 S. Main Street, Greer, Sou_th Carolina. That hearing took
place at that place and ‘tirrie and evidénce.was taken. |

On December 12, A2.017, He_tarihg Qfﬁcer Addington -issued a Final Order and
Decision 'susta‘il‘ling the suspension. I;Qyota of .Greér filed a M_otion to Reconsider on
Decerﬁber 12, 2017 but served thg Hearing Officer wit_hott serving the Respondent -
Department. Théreafter, onJ anuary 11, 2018, Toyota of Greer filed a Notice o\f Appeél to
the South Carolina Administrati'vﬁ Law Co'ur't,'and Hearing Qfﬁcer Addington filed an -
Order di'smissing the Métiqn for Reconsideration due to want of jurisdicﬁon.

- The Honorable Déborah Bro'oké Durden iésued- an Ofder on July 31, 2018 -
‘sustaining the Hearing Officer’s decision and affirming the suspension of the seven day
suspension of the Appeilarit. The Appellant filed a Mdﬁonfor Reconside_ration/Réhear_ing

on August 10, 2018. The Department filed a Return to Appellant’s Motion for



Recdﬁsideration on August 24, 2018. On Septembér 4, 2018 Judge Durden filed an Order ~

- denying reconsideration. On October 1, 2018, Appellant filed Notice of Intent to Appeal

with this Court..

out the standard of evidentiary review under the South Carolina Administrative Procedure -

Act:

- STANDARD OF REVIEW

The scope of judicial review in cases such as this is limited by the Administrative;
Procedures Act, S.C. Code Ann. § 1-23-380 (5) (Supp. 2017).

(A) A party who has Aex'hau.s'ted' all administrative remedies available within the-
-agency and who is aggrieved by a final decision in a contested case is entitled to

judicial review..

(5) The court may not substitute its Judgment for the judgment of the agency as

to the weight of the evidence on questions of fact. The court may affirm the
decmon of the agency or remand the case for further proceedings. The court
may reverse or modify the decision if substantial rights of the appellant have

--been - prejudiced because the administrative findings, inferences,

~conclusions or decisions are:
(a) in violation of constitutional or statutory provisions;
(b) .in excess of the statutory authority of the agency;
"(c) made upon unlawful procedure;
(d) affected by other error of law;

(e) clearly erroneous in view of the rehable probatlve and substantial

evidence on the whole record; or

(f) arbitrary or capricious or characterized by abuse. of dlscretlon or clearly

unwarranted exercise of discretion.

In Lark v. Bi-Lo, 'Inc,., 276 S.C. '130, 276 S.E.2d 304 (1981), our Supr;:rhe Court set

[then Section 1-23-380(g)(5)] specifically states: "The Court shall not
substitute its judgment for that of the agency as to the weight of evidence
on questions of fact," In addition, the statute states the decision under appeal
must be "clearly erroneous" in view of the substantial evidence on the whole
record. - ' '

We, therefore, caution the Bench and Bar as to the limitations upon the
application of the "substantial evidence" rules in reviewing the decision of
administrative agencies. As stated in Dickinson-Tidewater, Inc. v.



Supervisor of Assess., 273 Md. 245, 329 A.2d 18, 25, the substantial
evidence test "need not and must not be either judicial fact-finding or
. substitution of judicial. judgment for agency judgment"; and a judgment
upon which reasonable men might differ will not be set aside.

The Court further noted that:‘_

The substantial evidence rule... means that we will not overturn a ﬁndmg of
fact by an administrative agency "unless there is no reasonable probability -
that the facts could be as related by a witness. -upon whose testimony the
finding was based." (Cltatlon omitted.)

See also, Schaa’el V. Soul‘lz Carolina Alcoholic Beverage C‘orztrol Commlssion; 276 S.C.
138, 276'S.E.2d 308 (1981); Fast Stops; 'Inc. v. Ingram, 276 S.C. 593, 281 S.E.2d 18
(1981). |

An action of an administrative agency must be sustained if'supported by substantial
ev1dence Hamm v. Amerzcan Telephone & Telegraph Co., 302 S.C. 211, 394 S.E. 2d 842
(1990) Larkv. Bz Lo, Inc. supra In Lark our Supreme Court quoted - Consolo v. Federal
Marztzme Commission, 383 U.S. 611, 16 L.Ed.2d ‘1.3.1,_ 86 S. Ct. _1118_ (1966), to define
substantial evidence' | | |

We have deﬁned "substantial evidence" as "such relevant evidence as a .
reasonable mind might accept as adequate to support a conclusion."... "It
must be enough to' justify, if the trial were to a jury, a refusal to d1rect a
verdict when the conclusion sought to be drawn from it is one of fact for the
jury..." This is something less than the weight of the evidence, and the

. possibility of drawing two inconsistent conclusions from the evidence does
not prevent an administrative agency's finding from be1ng supported by
substantial evidence.

‘Lark-, 276SC at 136, 276 S.E.2d at 311. See, also, Dorman v. DHEC, 565 S.E.2d 119,
350 S.C. 159 (Ct. App. 2002); Hamm v. Soutlz Carolina Public Service Commission and

Wild Dunes Utilities, Inc. ,' 311 8.C. 295,422 S.E.2d 118 (1992).



A court cannot weigh the ev1dence and substitute its Judgment for that of the agency

V. DHEC, supra; Hamm v. American T elephOne & T elegraph Co., supra; Chemical

Leaman Tank Lines v. South Carolma Publzc Servzce Commzsszon 258 S.C. 5 18, 189'

S. E 2d 296 (1972) The limited substantial ev1dence standard of review is 1ntended only to
assure that the agency's action is properly supported and that therefore no abuse of
-delegated authority occurred. See, Fowler . Lewzs 260 S.C. 54 194 S.E.2d 191 (1973)

On review of the acts or orders of administrative agencies, the courts will presume,

among other things, that the agency action is regular and correct, and that the orders and -
decisions of the agency are valid and reasonable. Kearse v. State Health and Human Serv.

Fin. Comm’n., 318 S.C. .198 456 S. E. '2d 892(1995); S. C'Dept of Motor Vehicles v. _

Nelson, 364 S.C. 5 14, 613 S. E 2d 544 (Ct. App. 2005) Therefore the burden is on the

. Appellant to show convmcmgly that the order of the agency is without evidentiary support' »

or is arbitrary. or capricious as a matter of law. Hamm v. South Carolina Public Service

Commission, 294 S.C. 320, 364 S.E.2d 455 (1988).



SUMMARY OF ARGUMENT

1. THE RECORD CONTAINS SUBSTANTIAL EVIDENCE THAT SUPPORTS

THE HEARING OFFICER’S ORDER SUSTAINING THE S USPENSION FOR -

FAILING TO DELIVER TITLES FOR THREE SOLD MOTOR VEHICLES

WITHIN THE STATUTORILY ALLOWED PERIOD IN A MANNER THAT

DAMAGED APPELLANT’S CUSTOMERS BY PREVENTING THEM FROM

LEGALLY OPERA TING OR SELLING THOSE VEHICLES.

a. SUBSTANTIAL EVIDENCE IN THE RECORD  SUPPORTS THE
HEARING OFFICER’S DETERMINATION THAT THE ENTIRE
CIRCUMSTANCES OF APPELLANT'S THREE INSTANCES. OF
FAILURE TO DELIVER TITLES TO ITS CUSTOMERS CONSTITUTED

- ARBITRARY ACTION AS DESCRIBED IN SECT TON 56-15-40 (1).

The 1nescapab1e bottom line of this case is that.the Hearing Officer found the
actions of the Appellant to be arbltrary as contemplated by S. C Code Ann. § 56-15-40 (1).
Final Order and Decision (“FOD”) at 13, R. __, ALCR 227. The Administrativev Law
Court found tha>t> there Was sufficient evidence in the record to-uphold this finding. Ifall of
Appellant’s long list of insisted assumptions, except for one, are accepted at face value,
this appeal still fails. That erroneous assumption is that because the failures to title were
claimed to be unintentional, or are claimed to be someone else’s fault, the failures cannot -
be found to be arbitrary. Appellant believeé that no matter how long the customer is without
a title or how long the cust_bmer is left without assistance or mitigation Appellant cannot
be considered arbitrary. This insistence is maintained by the Appellant despite a multitude
of circumstances - pointing to an opposite conclusion. Ms. Leaks testified that the
- Department would not have assigned sanction points for a failure to deliver title that was
within a few days of the forty-five day statutory deadline (R.__, Tr. 65. 1L. 5-10). -

It should be pointed out here that as much as Appeilant seeks to force the

Department to a standard of “willful failure” and simultaneously claim that the Department

cannot meet the étandard, “willful failure to deliver title” is a deﬁned term in DE-002. The



definition makes absolutely olear that the term did not réolotely apply to the complaints in
this case. The ferm applies Only when tho prior seller de_zlivers.the title to the dealer within
-forty-five dayo of the sale and the dealer nevertheless fails or refuses to deliver fhe titlé to.
‘the buyer. Another example \&ould be when a dealer cannot deliver a title because it sells |
__out of trust having reooived title and. payrnent .b1'1t willfully fails to title or cannot because
the dealer provided titlo is held by an unpaid floor planner even though the dealer h_és-' oeen
paid to arrange t_ho relea'své;of lien. 'Appell.ant insists that it should escape any sanction
- precisely becauoe prior sell‘ers or lienholders did not pfovide titles or releases of récord, a
situation totaliyl different from._' the defined term “willful failure” on which it relies -
(Petitioner’s Ex. 5, at 4 and 6, R._ _ Tr 439, 441). _Appellaot fm'ther, however, wishes to
- use the inappIicable violaﬁoﬁ definition as a Monopoly ‘game get out of jail free card,
| regardl_ess of othe’r circumStonoes of the sale and regardless of what happened afterward.
In fact, Appellant is in the car:selling business. Providing title, so the vehicle may
bev— legally registered and drivon or sold; ‘is‘i>ts most fundamental duty. 'Appeliant signed
docomentatiop that the there were no undisclosed Iiens, or it allowed a third pérty on its
, Behalf in an auoti'on issue a similar sfatemont its name to support the sales i-n a chain of
_title. Haifing made these r‘eprésentat‘ions,‘ its customers could not get titlos until well past ~
the statutory limit, preoiseiy because Respondent did not produce a release of lien._.
Moreover,.Appollant was unwilling to devote sufficient ‘r‘.esoufces to acquire tﬁe' releases
or offer alternafc‘iv,es'. In oné case, the McCallister oorpplaint, the Appellanf 1t>)ought the
'vehiole on January. 7, 2017, and sold it Mé. MoCaliister on February 10, 2017, still not |
‘having the titie. In addition, the Appellanf did not know what Sfa’te the vehicle was titled -

in and did not know that the person purportedly selling toAppellant waé not even the



owner. The Appellant apparently did not require ldentiﬁcation from that per_son d_espite :
having an internal policy requiring identification. Petitioner’s Ex. 11,R. . ' RALC 502' |
R._,Tr.1701.110-173 1. 18; Respondent Ex. 9, ALCR 522. Ms McCallister’s creditor’s

| lien went unperfected until the vehlcle was titled three months after the sale.

In the Gilliam complamt, Appellant bought ‘the Explorer from the prior owner on
January 25, 2016. 'Respondent’s Ex. 3, R. _,4 ALCR R. "314, 3 15. Appella_nt knevt/-not .
later than February' 4,2016 that there was a still recorded lien and-.the lienholder was Ford
Motor Credlt (Respondent s Ex. 4 R. _ ,ALCR216). Appellant sold the vehicle to Ms
.Glll1am approx1mately two months later on March 29, 2016. Petitioner’s Ex 8§, R.
ALCR 475) It took an add1t1onal ninety-nine days for Ms. G1111am to get her title (/d. at
474,475),ora total of one hundred and fifty- four (154) days total to acquire a release from
the well known natlonal finance company. In the case of M. Bocook of Quality Auto, the

- Chrysler 300 he bought on February' 26, 2016; still had a lien of record to atitle lending
company. Allegedly the particular office of the lender closed and when another branch was.
located,.Appellant had to wait for a manager to return from tlacation (Petitioner’s Ex. 6, R.
, ALCR 458). That wait took one hundred and forty-three (143) days

There is no evidence that Appellant offered to buy any. of the velucles back after
the forty-five da‘y limit passed, and the customers could no longer legally drive‘or sell their -
vehicles. There is no evidence Appellant offered loaners. There is no evidence that »
Appellant offered alternatilve Vehicles for which it could proyi’de titles. The Appellant had |
been warned that failure to deliver -title could lead to suspension in letters that used the
same termmology Compare R.: RALC 528-530 wzth Petitioner’ sEx.4.R.__;RALC |

431-4-35. The Hearing Ofﬁcer apparently disregarded additional warning letters warning

e



the Appéllarif that it riskédl suspension by failing to deliver title baséd'on the ijéction that
such.lettérs had to be'disc‘:iosedAin the Official Notice .olvagaler Liéense’ Suspehsion in Qfder'
t(»)-berpu't in evidence (R. ._, RALC 49, 11.13-18)’.vIn‘f-act,‘ those letters were. admissible
speciﬁcally because the Appellant had been previo_uslﬁr wqr_néd that failure to deliver title
coul-d‘resﬁlt in suspension but chose to continue doing business in a way that but its
éustom'ers and their pro'sbective liénholders at risk. ‘The Department was sufﬂciéﬁtly
concerned about the Appellant’s accumulation of points that it arraﬁged a special meeting
with Appellént’é representativés iﬁ'an aﬁempt to‘ch’)_i»dythe n‘eéessity of sanctions R.__,
" RALC 61,1.20-63,1.25) |
a ‘Regarding all these cii‘cumsténqgs, Appellaint_.l‘)ree.zi‘-ly sgggésts “Everyfsingle time,
there’s nothing that we could have done',” (R. ___,RALC19,11.8, 9)_‘5'5 if éll of the above
mentioned aiternaﬁves are not only impossible for »dealpr’s but likewise urihéard of.
App’.ellant likewise offered “[a]nd réme_mber, thé custome-r-.ge’ts fhe car and»théy’re \}ery
happy to have the car because they get to use it.” (R _ , RALC 16, 11; 22-25); They get to
uée if, excépf when they don’;c and they have to ﬁlé cqmplé.ints Witl; tﬁe Department so they'
can eventﬁally‘hav_e a vehic,:le they can legally drivé:}With all these factors, Appellant
 insists that its beh;ivior was notl “arbitrary.” Appe‘l_lént é_lso »insists that fhe 'Hgaring Ofﬁcer .
* could not reasonably h-ave. found its aéts to be arbi"tr.ary. The.notio‘n that thesef activities are’
not af ;the véty-lea_st arbitrary takes some mental gymnaétiqs ﬁot é{/ery "pgrson is capablé Qf.
| The Héaring Officer speciﬁcally;found that Aﬁpelia’nt’s actions wére arbitraryf- ‘
Arbitrary coﬁduét of a m@tof ve'h.icle> dealer, prohibi’t.ed under D%:alers Act, is readily
| deﬁnable and inciudes acts which are unreasonable, 'cap_ficious or nonfatiohal, not done

according to reason or judgment, depending on wi11~_alqne. Brown v. Dick Smith Nissan,



Ihc., 414 S.C. 101, 105-06, 777 S.E.Zd 208, 210-11 (2015); deBondt v. Carlton Motorcars,
Inc., 342 S.C. 254,263, 536 S.E. 2d 399, 404 (Ct. App.‘ 2000).
Tlie record, taken as a whole, supports a finding that the Appellant’s actions were
arbitrary.
b SUBSTANTIAL EVIDENCE IN THE RECORD ALSO SUPPORTS A FINDING
-THAT APPELLANT'S THREE FAILURES TO DELIVER TITLE TO ITS
CUSTOMERS CONSTITUTED BAD FAITH AS DESCRIBED IN SECTION 56-
15-40 (1) AS AN ADDIT. IONAL SUST. AINING GROUND
Desplte the pejorative common understandlng of the term, the legal definition of
“bad faith” for purposes of the Dealers Act may actually fit the actions of the Appellant
just as well as the term “arbitrary.”
Bad faith conduct of a motor ivehilcle dealer, prohibited under.Dealers Act, is the
opposite of good faith, generally implying or involving actual or constructive fraud,
or a design to deceive or mislead another, or a neglect or refusal to fulfill some duty
or some contractual obligation, not prompted by an honest mistake as to one's
rights or duties, but by some interested or sinister motive. (Emphasis added) Brown
v. Dick Smith at 106, 777 S.E. 2d at211; deBondtv Carlton Motorcars Inc. at 263,
536 SE2dat 404
In deflecting the responsibility for the for its lengthy failures to deliver title, Appellant
blames everyone c_onc_eivétble but itself: creditors that it says it called or tried to call a_few.
times but did not produce releases, and a dealer to whom it sold a “piece of junk,” who had
the temerity to want the title that Appellant was required to provide. One case involved a
~ mystery man “seller” of Ms. McCallister’s vehicle from whom Appellant not only did not
_ requiré a title, but apparently did not require sufficient identiﬁ_cation to determine that the
‘.‘s.eller?’ was not the owner nor even requirc a copy of a registration to deterrnine in what -

‘State thé vehicle was ti_tled (Petitioner’s Ex. 11, RALC 169, 1. 21 through 173, 1. 18; R._ I

R ALC 502).

10



- For Ms. Gilliam’s purchase, however, Appellant makes the most jaw-dropping
* claim of all, that the former owners of Ms. Gilliam’s Explorer. violated the law. “They .
failed to deliver the title as required by the law.” Appellant’s_Brief \at 8. One must ask who
the dealer is here. Whatever opinion Appellant rnay harbor about whether its actions meets
a defined term of “willful failure to deliver title” which never applied to the.transaction to '
begin with, nc_)thing absolves Apnellant of its duty to deliver titles to its customers.
Appellant isa dealer_. It effectuates sales of vehicles. See, S.C. Code Ann. §§ 56-15-10 (h),
(D). Itis required to provide atitle to its buye_rs within forty-five days of the sale. S.C. Code
 Anmn. §§ 56-15-210, -240, -36(_) and -370. Moreover, as a dealer; it impliedly warrants to
its buyers that it has good title to provide them in a legal manner. SC Code Ann. § 36-2- -
312 provrdes

(1) SubJ ect'to subsectlon (2) there is 1n a contract for sale a warranty by
the seller that:

(a) the title-conveyed shall be good and its transfer rlghtful and
(b) the goods shall be delivered free from any security interest or
other lien or encunibrance of Wthl’l the buyer at the time of
’ contractmg has no knowledge.

(2) A warranty under subsectron (1) will be excluded or modified only by speciﬁc,_
language or by circurmhstances which give the buyer reason to know that the .
person selling does not claim title in himself or that he i 1s purportmg to sell only
such rrght or t1tle asheora third person may have.

(3) Unless otherwise agreed a. seller who isa merchant regularly deallng in goods
of the kind warrants that the goods shall be delivered free of the rightful claim
of any third person by way of 1nfr1ngement or the like but a buyer who furnishes
specifications to the seller must hold the seller harmless against any such clarm .
wh1ch arrses out of compliance with the spe01ﬁcat10ns

Itis nearly-mconcewablethat the Appellant didnot inquire frcm its customers as to

the status of the title and the ability to acquire a duplicate (who were trading in the Explorer

7_ to purchase a di'f_ferent vehicle from Appellant). Regardless- of any representations the

11



former owners may have made, the Af)pellant, as a merchaht in goods of the kind,
warranted that it could provide title. In addition, the record reflects that the Appellat_lt '
ac;quired poWeré of attorney 'for' thé speciﬁc purpose of fééilitating the transfers involved.
in the trade sd that the-"sellers wbuld not have to Be-phy"siéally present (Petitiori_ef’s Ex. 9,
R. _,RALC 491, Petitioner’s Ex. _10, R. | RALC 5085. If iﬁ fact the Appellapt claims
it was relyingion the prior sellers to direétly prbduce a'duplicafé title, and the sellers failed
. or refused to do so, it simpiy makes the fact that it then sold fhe :vehi_éle to Ms Gilliani the .
* more blamewonhy. .
Appellant had both a contractual and legal duty to prqvide title. In each of the cases
| it took no lesé than dbuble the statutorily allowéd 'time‘to provide title, and for periods of
tim_e ranging from forty-ﬁve (45) days to niﬁety-eight (98) days its éustomers were unable '
to legally c_lrivé "or. sell the; vehi‘cles:.' Accepting for the _rﬁomentAppelianfs éXplanati:(-)n,,
"~ _that the créditors had been p'a‘icyi,but éoula not be found to releasé the lien, and there _wés
) nothing.inherently illegal aboi;t'selling the veh'icle_vbefore' the dealer had thé title in hand,
| once the sé.le was more than forty-five days old the Ai)p'gllént had lapsed into illegality.
Each title was delayed double or in bne case more than triple t.heﬂstatutc')ry »authorize'dv | _
time for titles to be 'p‘rovided. There is an absence of cvidence tﬁat Appéllant took remedial
measures of any sort to.assist its éustdmers other than eventually pfoviding title after each
customer had ﬁlea a complaint with the Depaﬁiﬁent. These delays were outside of the
realm of innoceﬁt errors. How much passagé' of time in‘fai‘ling to title (hor offering refunds ‘_ .
or alternative deais) .Would Appellant suggest is sufﬁcieil-t tov be considered :“nbt prométed :
by an honest ‘mistake as to [its] own rights or dz?ties,, but bj s.bmg interested motive”?

Would quadruple the time allowed by statute be regarded as the tipping point? Would it
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- have be_en excused in failing to tit_le up to the current time it‘ the customers had not ended -
up complaining to the Department? |
The Hearing Ofﬁcer. was ‘allowed to accept an inference_ that even if third party -
creditors were unresponsive, the Appel_lant had a responsibility f‘orthc sale it made to .its
: customers that was more than just -waiting' for action‘by those ‘third party creditors in
'whatever time they might ﬁnd convement to respond In addltlon it is noteworthy that in’
each case title was prov1ded shortly after the customers” complamts were ﬁled In only one:
of them was the release acqulred prior to the complalnt being received by the Department :
The Hearing Officer also knew that, as Ms. Powell admitted to the Department’s agent in
the Bocook co'mplalnt the’ problems were caused by turnover and term1nat1ons resultmg
. from bad deals (Petitioner s Ex. 6 R. . ALCR 445) In short the Hearing Ofﬁcer was
allowed to 1nfer and apparently d1d infer’ that Appellant could have acquired the titles -
earlier if sufﬁclently motivated Instead, s1nce the Appellant had been paid, it-was content
to let the 1nab111ty to legally dr1ve or sell the vehicles be 1ts customers problems Though
Appellant was not sufﬁcrently motivated by v1olating the titling laws, the complalntsto the B
Department‘may have turned the corner. Thereafter, suf_ﬁcient resour_ces were provided to .
belatedly title the vehicles. |
As for the . suggestion regardmg the McCalllster vehlcle that “there was nothing
[Appellant] could have done a few. modest suggestions may come to mind. These
: suggestions might be might be: Know who is purportlng to sell you a car. Get a copy of
1dent1ﬁcat10n of the person purportmg to.sell you a car. Get a copy of the reglstration of
the :vehiclethe ..person 1is trying to sell you so you can lknow whether the person actually -

owns the vehicle and know what State you might search to determine how to pay offalien’
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or geta lien release. Finally, do not sell the vehicle to another customer until yon get this
basic info‘rmation. _ |
Bad faith, at least as defined in the case law for the- Dealers Act, is not confined to’
| transactidns .originated entirely by evil moti\'res. " The case laW_ definition epeciﬁcally
recognizes “a hegleet or-refusal to Sulfill some d'iztyt or some contractual obligation” of
which Appellant clearly did ae a matter of contract as well as statutory requirement to title.
It is evidence that Appellant’s self interest in avoiding -.the trouble or expense of making
the titles available. outstripped its known legal"duty‘ to provide them or even offer an .
alternative. in mitigation of the customers’ inabili_ty. to drive or sell their vehicles.
c. SUBST ANT. IAL E V]DENCE IN THE RECORD AZSO SUPPORTS A FINDING o
THAT APPELLANT'S THREE FAILURES TO DELIVER TITLES TO ITS
CUSTOMERS CONSITUTED UNFAIR -OR DECEPTIVE ACTS OR
PRACTICES FORBIDDEN IN SECTION. 56-1 5 30 (4) AS AN ADDIT. IONAL
SUSTAINING GROUND. '
Appellant of ¢ course, insists that the sole means of proving a Dealer.Act violation is
by channeling the anal}}sié' through the “action which is arbitrary, in bad faith, er
unconscionable” standards mentioned in Section 56- 15 40 (1). While a number of reported
cases discuss the standard, Appellant has not cited any cases that suggest that the “arbltrary, ~
in bad faith, or 't unconscionable” standard i is the exclus1ve way of showing a Dealer s Act
violation by a dealer Appellant even took this argument to the extent of alleging Judge»
Durden was in error by “substituting” the requirements of the Unfair Trade Practices»Act,_
apparently becauee [u]nfair methodé of competition orunfair or deceptive acts or practices”- :
are asserted to mean som_ething different in Section 56-i 5 ;30 (a) than “[u]nfair rnetheds of

competition or unfair or deceptive acts or practices” in Section 39-5-20 (a) apparently
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because of theArAn.ention of Section 56-15-40 (1).! Of course, Judge Durden acfﬁall’y did not - .
mention the Unfair Trade Practices Act in her Order. Tﬁeré is no evidence that_‘ Judge -
Durdeﬁ baéed her holding on the Unfair Trade Practices Act. Sh(; simply and ébnectly
observed that Sections 56-15-30 and 56-15-40 (1) wereAt(.) be construed together, and that
Se_&jdn 56-15-30 () dirccts courts to be guided by the “definitions” of the FTC Act. torder
of D. Durden of July 31, 2018, p. 6 at n. 2, and 7; 2018 W.L._3_817537 at 4, 1. 2., and 6).
‘ Far: from ruling'thafc the Unfair Trade Prabtice waé ‘.‘sﬁ_bstituted,” she suggested that fhc
Hearing Ofﬁce'r’s Order céuld be sustained on the basis of the “arbitrary” or “bad faith” -
standardé of Section.$6-'l 5—40_‘(15. Id. 7atn.3;2018 W.L. 3817537 at 4 and n. 3. Though
Judge Dur&en did not ﬁake the holding Apﬁellant accuéed her of, if shé had she woul-d not
have been in error. | | | U
Appellant b.elieves:that the jurisprﬁdence of “unfair or dec_eptivg acts or practices”
- as used in both Sections 56-15-30 _(a)v' and 39-5-20 (a) are to. be abandqnecl'.be.éause of the
terminology “as defined by Section 56-15740 (1).” The‘aésertion is illogicai on its face, but '
momentary obsérvatidn clearly shows th_af the teﬁns ‘fdéﬁned” anci “deﬁnitibns” as used in
.56-'15 -30 cannot be analyzed -S_tfi?:tly by the térms of thé language Within the two seétionAs..
As stated abdve, there are no definitions Wi.thi_n‘the Section that relate. -to unfair
“methods or cdmpétifion and'uhfair or deceptive trade practices or attempt to deﬁne imféir
methods or cémpefition and unfair or det;éptive tra&e practiéés. Like_wise, Secfion 56-15-
40 dées ndt attempt to ‘,‘d_eﬁné” unfair méthods’- or competition and unfa_ir or deceptive trade |
practices, although ft does descfibe certain actions by dealers déemed.to be recééﬁized as

violations of Section 56-15-30 (a).'A A more logical construction of the statute would be that

! Appellant’s Brief at 29, Item A.
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courts are to be éuided' by ‘actions found to violate the FTC Act,':which would also suggest

that Section 56-15-30 (b) has a similar meaning to Section-39-5-20 (b). Appellant onthe -

other hand suggests that Sect1on 56-15-40 (1) somehow walls off Dealer Act matters from "
any FTC Act analysis of ¢ “unfair or deceptive acts or pract1ces even though Section 56- -
15-30 (a) uses that precise-terminology. Not only is the Appellant s assertion illogical, but
it has been tried before and it also appears to be at directly odds with the Supreme Court’s |
most recent analysis on the issue.
‘ In Freeman v; J.L.H. Investments, LP,414 S.C. 362, 788 S:E.2d 902 (2015), Justice -
Beatty, novtf Chief ‘J_ustice, wrote the opinien for the _3'—2 majority upholding a finding of
Dealer Act violations in a class action concerning dealer “elosing .fees.” While the opinion
did analyze the case under the Section 56-15-40 (1) “arbitrary, bad faith or unconscionable”
| standard,' Justice Beatty also reviewed a _challenged jury charge in which the trial court
defined for the jury “unfair and deceptive” acts. The Supreme Court held there was no errer _ :
because Section 56_-1 5-30 (a) speeiﬁcally made “unfair” acts in the sale of vehicles
unlawful and quoted with approval case law under the Unfair Trade Practices Act defining
“unfair” a When it is offensive to public policy or when it is immoral, unethrcal or
oppressive” Freeman at 385, 788 S.E.2d at 914. Obv1ously, if the only means for ﬁndlng
an act to be unfair or deceptwe under Section 56-15-30 (@) isto apply the strict “arbitrary,
in bad faith or unconscionable” standard of Section 56-15- 40 (1) any charge allowrng the
jury to consider that definition of “unfalr would have been in error.
. Areview of the recerd of that case shows that the question was actually dlrectly put
before. the Supreme Court. J.L.H. Investments, LP a/k/a Hendr1ck Honda of Easley' :

requested the trial court to charge a number of jury charges including request_ to charge |

16



number 5 which merely quoted Section 56-1 5—30 (a)' “Tu]nfair methods‘of competition and '
' unfalr or decept1ve acts or practlces are unlawful.” [Defendant s Proposed Request to
-Charge, Vol Iv. Freeman Trlal Court Record at R 001626 [https //ctrack
sccourts.org/public/caseView.do‘?csIID=5 6306)]. It also offered request : number 6:
Under the Manufacturers Drstrrbutors and Dealers Act -an “Unfair or
~ deceptive act or practice [] is defined as conduct which meets both of the
following two requlrements :
- (1) the-action must be arbitrary, in bad falth or unconsc1onable as
- those terms are defined; and

(2) the action must cause damage to the Pla1nt1ff

A dealer who does no more than it is entrtled to do under: the law is in
: comphance with the Dealer s Act. (Id at R. 001627)

Judge Early’s' actual instruction on unfaimess_ did not_i_ncludé Hendrick’s request.
- Instead, the instruction went as follows: -

A trade practice-is deemed to be unfair when it is offensive to public pohcy
An action-which violates a statute violates public policy and a practlce is

deceptive when it is—when it has a tendency to deceive. An act is unfair, - -

as I said, when it is offensive to public policy or when it is immoral,
unethical or oppressive. (Jury Charges, Vol. IV. Freeman Trial Court
Record at R. 001659) : :
In its- br1ef Hendrrck cr1t1c1zed the 1nstruct1on ina number of vyays One challenge :
appeared to be the Very argument that Appellant Toyota of Greer puts forward in thrs case,
that even though Sectlon 56-15-30 (a) makes unfa1r or deceptlve acts or practlces in
- commerce in the sale of motor‘vehlcles 1llegal, the only way those'acts can be found to be
- in violation of the Dealers-f ‘ Act isto abandon the jurisprudence of the “unfair or deceptiyc»
standards as developed under the near identical language of unfair trade practices acts as |

) developed under FTC Act ‘pr‘eced‘ents._Hendrick:also claimed that the Court erred because

- the provision of Section 39-5-20 (b), in its instruction to courts to be ‘guided‘ by FTC Act
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precedent is mandatory whereas the instruction in Section 56-15-30 (b) it was said to be
discretionary. Freeman Appellant’s- Brief of Responde_nt-Appellant Hendrick Honda, at .
‘page 62 '[also availabie at- https ://ctrack.sccourts;org/public/caseView.do?cinD.¥So306].
Hendrick compiained that the Court,erred in instructing the » jury on unfairness in the first
place. Hendrick also comp_lained because the Court declined to give an instruction on
| ‘unfairness including FTC Act procedural limitations adopted in 1994. Theselimitati_ons
required a ﬁnding ‘that the particular injurv 'involved._.could not have heen reasonably
. avoided by the consumer (/d.). Hendrick argued for that instruction notwithstanding that. .
the particulai subsection 15 U.S.C. § 45 (n)* was an_' amendment added 4we‘11 after the last
‘am'endments to either Sections 56-1i5-30 and -40.. Hendricks thus effectively argued that
thel General Aslsembly had delega'ted its legislative fesponsihility to the most recent

Congressional enactment.3 Hendrick alleged that the wording of the sections as found in

2 See Federal Trade Commission Act Amendments of 1994, Pub. L. 103-3 12,§9 (August 26, 1994).

% Interestingly, Section 39-5-20 (b) instructs courts to be guided by precedent of the FTC Act Section 5 (1)
“as from time to time amended” whereas no such provision exists in Section 56-15-30 (b). Nevertheless,

there is also legislative history suggesting that Congress never intended the 1994 FTC Act Amendments to

-change State “unfairness” Jurlsprudence based on those amendments: -

The Committee is aware that State attomeys general have expr‘essed a concern that the limitation on
- unfairness in this section m‘ay be construed to affect provisions in. State statutes or State case law.

Since the mid-1960’s, virtually every State has enacted statutes prohlbitmg deceptive practices

_ while many States also prohibit unfair practices. . . Many of the States direct courts to be guided
by the interpretations of the FTC Act. In other States the .courts have interpreted these laws
consistently with developments under Federal Law. . ’ '

The Committee intends no effect on those or other developments under State law. This section

represents a consensus view of appropriate codification of Federal standards, undertaken after

careful consideration of the FTC’s past activities. The Committee’s action should not be understood

as suggesting that the criteria in this'section are necessarily suitable in the further development of

State unfairness law or that the FTC’s future construction of these criteria delimits in any way the
. range of State dec151onmakmg Sound principles of federahsm limit the impact of this section to the
~ FTC only :

Sen. Rep. No 130, 103d Cong 2d Sess. 13 (1994) reprinted in 1994 U.S.C.C.A.N. 1788.
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the 1962 Code were evidence that the Legislature intended to limit “unfair and deceptive”
to the examples found in Section 56-15-40. ‘FreemaﬁvAppellant"s Brief. at 61. Hendrick |
challenged thé charge with an uﬁqualiﬁed assertion .th.at-_ to be actionable, “unfair or
~deceptive” as used in Sectinon 56-15-30 can- 6n1y mean “arbitrary, in bad- faith or -
uncdnscionabie_” as the examples in Section 56-15-40 (1) state. |
~ That position was rej ected by Justice Beatty. He found no errdr in the definition of
| ‘;unfair” in the charge by J u&ge Early, noting that sip‘ée the term “unfair"’ was speciﬁcaily
" used in the statufe, case law defining the term could logically be used as guidance.‘.He even
bquoted With approval a case decided. undér the Unfair Tradé Practices Act that deﬁned'.an |
unféir aét as one thgf is offensive to public policy or when it .is.immoral, unethical or
opbresSive; Freeman, at 385, 778 S.E.2d at 914. Nor is it evident that the dissent would.
"not have agreed With that pﬁrticular chélrge. The di$sént criticized | Judge Early’s
cohstructioh of tﬁe closing fee statute in a way that it claimed forced the dealer to
~ predetermine its future incuned costs. The only charges the dissent found to be erroneous
-were chargeS'conceming th¢ caléulation'éf the cldsing fee. Id. at 394, 395, 778 S.E.2d at |
918, 919. | | |
Appellaﬁt can argue all it §vants that “unfair or deceptive” cannot mean anything |
that is not mentioned in Section 56-15-40, but in Adoing so it is arguing against »applicablé‘ B
Supreme Court precedent.
lAs stated in note 3 of this Brief, the Courtlof Ap}‘)eals‘ has defined an act to be

“unfair” when it is “offensive -to public pdlicy, or when it is immoral, unethical or

Even so, South Carolina courts have consistently applied the pre-1994 unfairness standard “An
unfair-trade practice has been defined as a practice which is offensive to public policy or which is
immoral, unethical, or oppressive” Wright v. Craft, 371, S.C. 1, 23, 640 S.E. 2d 486, 498 (Ct. App.
.2006); deBondt v. Carlton Motorcars, Inc., 342 S.C. 254,269, 536 S.E.2d 399, 407 (Ct. App.2000). .
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oppressive,” and deﬁned an practice to be “deceptive” when “it-has a tendency to decelve.”’
Wrzght supra at 26, 640 S. E. 2d at 500; deBondt supra; at 326 396 S.E.2d at 108, (cmngl N
Young v. Century, meoln—Mercury, Inc., 302 S C~ 320, 396 S E. 2d 105, 108 "
~(S.C.Ct. App 1989), aff'd in part, rev’d in part on other grounds, 309 S C. 263,422 S.E.2d :
1Q3 (1992)

The failure to _deliver‘title 1o Appel_lant"s.:customer's was unfair because it was
offensiye to public pclicy, | vio'lating. a law designed to protect the interes'ts of vehicle -
buyers. The failure to rdel_ikv‘er "ti_tle' yv_as likewise unfair because it yya's oppressive',- having .
extracted an 'agreed'price_ _fr_om"its buyers but neither providing them with the heneﬁt or
- their bargain nor offerlné l'efdnds or other‘mitigation' for an extended period of time. It ‘v»vas ;
alsolunfalr because in each of the sales were accompamed by a wrltten statement that there
were no undlsclosed l1ens In the case of Mr Bocook’s Chrysler 300 M a person allegedly
: unknoWn to Appellant,_apparently an auction employee, _s1gned the statement and the bill

of sale on Appellant s behalf" (Pet1t1oner sEx. 7, R RALC 465) Mr. Bocook paid his

money and the- auctlon fee w1th the intent to resell and took possessmn (R RALC _25 ,

11. 6—16); Appellant allegedly l_'cnew that a llen of record remained-on the vehicle-but, being _

cOnﬁdeht that the lien wonld be r‘elease‘d timely, 'dld not disclcse [its existence to MT.
j Bocook. .Titlewas- deliveredbon'e hundred and forty-three (143) days _later_; |

In the case of Ms. Gilliam’s ccmplaint Aregardin'g the Explo‘rer; ‘Appellant delivered A

an Afﬁdavit& thiﬁcation of Sale of a Mctor Vehicle in the form of a sworn Statement

that there were no llens or encumbrances ‘on the veh1cle R. Pet1t10ner S Ex 8, 478.

L1kew1se Appellant prov1ded a sworn Afﬁdav1t & Not1ﬁcat1on of Sale ofa Motor Vehicle -

: statmg the _only lien involved with Ms. McCallister’s Mazda was one with the cred1tor that
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ﬁnanced her purchase. Petltloner S Ex 11 R | , RALC 501 In both of these sales the
statements proved literally untrue._

Despite Appeliant’s insistence that there reall}.f' was no lien ’hec‘ause the cr'editor had
been'paid or was 'b.eing paid, alien is alien until it-is‘reljeased of record. 'If it were sufficient E
fora dealer to say “it’s okay, we.knot)v the lien has been paid” there would be no need for
recording or titting statutes. The only thing customers, cther creditorc, and other dealers
can rely Qn is that a vehicle has a lien-free title of record. One means ‘by which a dealer can -
e near certain tvhatlt such situations will not arise is to have the title in hand with any liens
| clearly | ret_eased_' before putting‘ the vehicle on the mar'ket..'- Whil‘e Appellant may be
technically. correct it is nct ihherently illegal to sell a vehicle without the title in hand, the .
dealer is still respcnéible to prcvide that ‘title—. There is no use in claiming after double the
statutcry time_limit has elapsed to ciaim it is not responstbte because someone else was
_suhposed to do someth'iné.. i | o

The ‘thr.ee' titling failures, | accomnanied .by' the literalty untrue Af'ﬁdavits‘ &
Notiﬁcaticns of .Sale.and Bill of Sale, were deCeptive; Appellant had to either know that ,
the statements Were literally. true or not or at least know that 1t did .no't know. Even if it
knew that a lien was pa1d but not released of record, it was mlsleadlng to issue an
unqualified sworn statement that there was. no lien. If. Appellant d1d not know whether
there was a lien it was deceptrve to 1ssue.a sworn statement that there was no -,li'en. Those
forms are designed to have the ael'ler make truthﬁll'declarations to.. the huyer to allow the )
buyer to make an informed.huy-ing decision. So'ultimately Appellant’s state of mind does '
not enter into 1t The standard is whether or not the documents had a tendency to decelve o

Wrzght supra at 26, 640 S.E. 2d at 500; deBondt, supra, at 326, 396 S.E.2d at. 108 There
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_ is no need to show that a representation was intended to deceive but only that it had the--
tendency or capacity to do so. Inman v. Ken Hyatt Chrysler Plyntouth, Inc‘., 294 S.C. 240,
'242", 363 S.E2d 691, 692 (1989); State ex rel. McLeodv. C & L Corp., 280S.C. 519,313
S.E.2d 334 (1984). - |

d SUBSTANTIAL EVIDENCE IN THE RECORD ALSO SUPPORTS A FINDING .
' THAT APPELLANT’S THREE FAILURES TO DELIVER TITLES TO ITS

CUSTOMERS CONSITUTED FRAUD AS DEFINED .IN SECTION 56-15-10 .

(m) AS AN ADDITIONAL SUSTAINING GROUND
) S: C Code Ann 39-5-10 (m) states:

. As used in this chapter the followmg words shall, unless the text otherwrse
requ1res have the followmg meamngs : ‘

-»(m) “Fraud ” shall 1nclude in addition to its normal legal connotatlon the
following: a mzsrepresentatzon in any manner, whether intentionally false
" or due to gross negligence, of a material fict; a promise or representation
. not made honestly and in good faith; and an 1ntent1onal failure to d1sclose a
material fact. :

“Fraud” is also apej or'ative term ln public understanding T hi”sde'ﬁnition however,

‘ 1s far broader than common law fraud or fraud related torts. The decept1ve representat1ons
‘ conta1ned in the Afﬁdav1ts & Notlﬁcatlons of Sale and the Bill of Sale are fully discussed
-above. In addition, the Appellant’s fallures to delrver title within forty-ﬁve days of sale -
tainted the- sales w1th 1llega11ty When that failure i is further exacerbated by contmued |
failure to deliver t1tle for between double to tr1ple the statutorlly allowed perrod of time, it
is somethlng more than mere 1llegal1ty Whatever comfort Appellant may ‘have taken in
blam1ng others for 1ts fa1lure to dellver evaporated when it v1olated the law for lengthy -
| periods of t1me- and falled to remedy those 31tuat1ons Just because the Appellant S -
violations do not ﬁt the deﬁned v1olat10n of “willful failure to dehver title” in DE-002,

do.es not mean rts‘actlons were not willful or grossly neghgent. Mr. Bocook afﬁrmatlvely
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- testified he could not get-Appellant_’s personnel on the phone to address his problern. R, | .
RALC 23, l.‘. 10 through 25, 1. 6. -In Ms. McCallister’s the vehicle yvas sold toher Well
~before the Appellant knew which State it was titled ln much less whether it ‘had a title to B
provide her. Pet1t1oner s Ex. 11, R __,RALC 502 R , Tr. 170 1. 110- 173 1. 18;
Respondent Ex. 9, RALC 522. Her complalnt and Ms. G1ll1am S complamt of the
Appellant s non—responsweness were not 1ndependently _ver1f1ed {Petmoner s Ex. 8. R.p_
., RALC 476; Petitioner’s Ex. 11, R._, RALC“498),'but the delay in titling their.
~ vehicles, however, is easily verified. This treatment shows willfulness, gross negligence
ancl recklessness. In negligence law, the violation of a ‘statute while not conclusively.' _ '
proving w111fulness is some evidence that the party acted ‘recklessly, vxullfully or wantonly.
Wise v. Broadway, 315 S. C 272 276 -77 433 S.E, 2d 857, 859 (1993) Comblmng the

violation of law with the extended perlod' of v1olat1on. and other factors, the trier of fact

could reasonably have concluded that the violatlons met therstandard S C. Code Ann.

- --§39-5-10 (m), above and sustamed the suspens1on on that bas1s

2. AGENCY PROCEDURE DE-002 IS NOT 4 REGULAT. 10N NOR IS THE.

. SUSPENSION INVALIDATED BECAUSE IT WAS NOT PROMULGATED AS
A REGULATION.

Areview of the cases cited by Appellant in its MOthI‘l shows no support for finding
that the procedure had the effect of a regulation or of a “blndlng norm” for which an agency :
could be found to have Wrongly failed to promulgate asa regulation’._ -

Appellantj cites Joseph v. S. C. -Dep ‘t. of Lald'or, 417 S.C. 436, 790 S.E. 2d 763. '
(2016) for the proposition that the Board of Physical Therapy created a binding norm that

it was requlred to follow and that it v1olated the APA by adoptlng the Pos1t1on Statement-

without promulgatmg it as a regulation. The reason the Supreme Court found the Pos1t10n f |
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Statement to be a binding ’-nqrm was because the Chairlady of that Beard‘ had presented the — '_
Position Statement to the BOard in lettef form, that the gdverning board itself had yeted to -
adopt the posmon stated in her letter [at 445, 790 S.E.2d at 768] that the gist of the P051t1on
Statement as 1nterpreted by the Court. was merely .. anti-competltlye protectionist
' leglslation 1ntended to protect pensonal financial interests . . . rather than actual benefits to
- patients;"’ and .'V,that the Position Statement was to protect PTs and PT Groups and
specifically “was intended to have the force of law” [at 452, 4;53,.417 SE. 2d at 771, 772]. .
In fact according to Justice Toal the rev‘ersal was juétiﬁ’ed by the ﬁnding of an -equali
protection violation alone. )
Pro_cedur'e DE-002, on the other_ hand, makes no.' claim on having the 4force of la\y,
ﬁlling- in gaps in the law, or even intefrpre‘ting any law. It»-inerely pr,oyides guidan.c‘ejfor"
Dealer Licensing and Audit' personnel in how to go about impc')sing‘sanctions speciﬁcally
referred to in the law. - o | |
Fufther eyidence that DE-002 is not a regulation or a binding norrn for which
promulgatien of a regulation 1s found in Home Health Services, Inc. i}.'South Carolina T ax :
Commission, 312 S.C. 324, 440 S.E. 2d 375 (l994); In that case, the Tax Commissioni-:‘
charged a bingo operatibn With a violatien ol‘ the bingd statutes at S. C.' Code Ann. §§ li- \
21-3320 (16) and —341 0 (1) (4) and (5) based on the Comm1ssmn s 1nterpretat1on of those' _
‘ statutes to prohibit the bingo estabhshment employees from covering squares on behalf of _
players who had _temporar_ily left the game. The bingo' est_ablishx‘nent appealed, claiming in- o
part that the Commission’s interpietation of'the law had given it no notice ef the illegality

~and be.cause the Commission had improperly failed to prof_nlilgate its determination as a
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,'regulatioﬁ in viqlaﬁon of the Adf-ninistrafi\?e Procedures Act : TheS'upreme Court rejected |
fhese positions;. | |
Asa pfefiminary matter it should:be noted"tha’; ih the Homé Heelth ‘Services cese,
' the"aphellane there at ‘leavs.th‘ai:i a_'plausible argument fhet ’_che Cer’mnissioh’s interpretation
" was Ieghllir ineorrecf or‘its enforcemeht beyond the aﬁtherity of the Cemfnissieri. No such
issue is genumely presented §v1th DE- 002 ‘which makes no clalm to expand, ﬁll in the gaps
of, or even 1nterpret the statutes that 1mpact dealer sanctlons It hlerely sets up an 1ntema1
: framework to gulde the Department ’1n~enforc1ng sanctions. ’ .
| In any case, - in. Home .‘He_dlt'h | .Sérvi-c_e's " Justi_ce ' Finhey rejeeted .the | bingo
estahl‘ishment:’s claim __that the | Ai’A reqhife(i premdigetioh : of the A Cemmission’s
'ihterpretatieh asa regulatioh»: | | |
Whether,e partieular agency p'ro‘c_eedin-g anneunces a rule or a general policy -
_ statement depends upon whether the agency action establishes a binding norm. In -
our view, the document issued was similar to a policy statement as opposed to a
binding norm given that the document was not issued by the commissioners and

" “thus, no final agency approval had been given. Therefore ‘we do not find that the
APA was violated in this 1nstance :

- at 328, 440 S.E.2d at 378 (01tat1on omitted).
As with the Cemr_nissihn in Home Health Services, in the presenf case the chief
: exeeutive authority_of the agency did not give final agency api)rovel of DE-OOZ; See S.C. ”
Code Ann. § 561-1-5" (C), (D) and (E). As with Home Health Services (at 328,440 S.E. 2d
‘at 378) subordinates including a deputy director rhede_ the »pos(ition into an internal
. memerandum‘yet '-did not p‘fomulgafe a regulation but circulated the memorandum to
applicable staff. Id. As 'with the presen‘h case, the rappella'nts in Home Hedlthl Services
seught to. il_lvalidate the Comm‘ission" s action with the,ciaim that the Commission had failed

to follow its own procedures (at 329, 440 S.E.2d at 378). This allegation was rejected by
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the Court’s ﬁntliﬁg that neither the Commission procedures, her by extension its revenue
regulations mandatetl,the isstlance of guidelines. | |
‘ Appellant likewise cites two 1980s Imr_nigratioh and Naturalization Services cases,
Moret v. Karn, T46 F. 2d 989 (3@_ Cir.tv _19,84) and Piper v: Crosland, 5 19 F Supp. 962 (E.D.
N.Y. 1981) f(_)i’ the propquition that the Department cannot tiepart from its procedures. 'fhey
likevtfise ar_e unavailihg to the Appellant. Under the Feder_al Administfati\te Procedures Act °
definitional section, 5 U.S.C. § 551 defines a “rule” as _feiloWs: '
(4) “rule” means the whole or a part of an agency st'atemerit-;ef general or particular -
“applicability and future effect designed to implement, interpret, or prescribe law or
policy or describing the organization, procedure, or practice requirements of an

. agency and includes the approval or prescription for the future of rates, wages,
corporate or financial structures or reorganizations thereof, prices, facilities,

appliances, services or allowances therefor or of valuatlons costs, or accountmg, o

or practlces bearing on any of the foregomg, e
' (Empha51s added)

The Federal deﬁnitieh of “ruie” has a ceniparatively broad scope, whieh is a main
reason for the extent of Fecteral regulations gen_'erall}t'. and the p:ervasiveness_of the
regulatory documentation of the Federal GO\;ernmeht. As was stated by M. Justice
. Blackmun in Mo‘rtbn v. Ruiz, 415U.8.199(1974), a case cited in Pipef v. Crosland by the-A
| Appellant | | N |

- [The Federal APA] states in pertinent part ‘Each Agency shall separately state and
currently publish in the Federal Register for the guidance of the public—
(D) substantive rules of general applicability adopted as authorized by law, and
statements of general pohcy or interpretations of general apphcablhty formulated
“and adopted by the agency.' 5 U.S.C. s 552(a)(1). 2

The sanction added in 1967 by Pub.L. 90- 23, 81 Stat 54, provides: ‘Except to the
extent that a person has actual and timely notice of the terms thereof, a person may

not in any manner be required to resort to, or be adversely affected by, a matter

required to be published in the Federal Register and not so published.” .
415 U.S. at 232-33,
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The South Carohna Admlnlstratlve Procedures Act, S.C. Code Ann. § 1-23-10 (4)
deﬁnes a regulatlon somewhat differently
“Regulatlon means each agency statement of general public applzcabzlzly that
1mplements or prescribes law or policy or practice requirements of any agency. -
Polzcy or guzdance issued by an agency other-than in a regulation does not have
the force or effect of law. The term “regulation” includes general licensing criteria
and conditions and the amendment or repeal of a prior regulation, but does not

" include descrzptzons of agency procedures applicable only to agency personnel; .

.. advisory opinions of agenczes and other agency actlons relating only to spec1ﬁed N
1nd1v1duals - :

Emphas1s added (Supp 2017)

_' Clearly, the South Carolina General AsSembly COntemplated not just procedural'but '_
~also pohcy statements as 1y1ng outsrde the definition of “regulation » even though under
the Federal law such statement might be required to be pubhshed in the Federal Regrster
“ for public comment The South Carolma version of the State s APA is not regarded asa
.' . umform version the Rev1sed 1961 Model Act when adopted [15 U L. A Model State. -
Admimstrative Procedures Act, Revised 1961 Act (West 2000) at 174; Cum. Pocket Part
-~ (2018) at 102]. Neverthless‘ the first sentence of Section 1: of.the- Uniform Act is identical
to the first sentence of scC Code Ann. § l -23- 10 4 except for changing the term “rule” to
| regulation The second sentence of subsection (4) in 1tahcs quoted above is a South .
Carolina deviatlon from the umform vve_rsmn,. which has not changed since its enactm_ent in .-
o7, _ . : S

Cleariy the exception for agency procedur'_esand ad\./isory.opinions ‘was an effort

On»the 'part‘of the"Ge'neral Assembly to avoid having poiicies or internal directives go

through the full process of comment period, promulgatlon and leglslatlve approval In' o

addltion a review of Chapter 15 of Title 56 of the South Carolina Code of Laws showsj
there is not legis_latlve authorlzatlon for the Department to promulgate regulatlons under
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'Chapter 15, or under the Title generalfy. The Debartment orﬁy has authorify to prorﬁulgaté .
regulations in select provisibns of Title 56 of the South Carolina dee of Laws. See, e.g.
- S.C. Code Ann. § 56-23-100, specifically éuthorizing the Departmént to promulgate A
regulations for licensed driving scﬁools. | |
Acting Justice Toal recognized the above qu'otedAitalicized langﬁage of Section
1-23-10 (4) regarding policy of guidance.quoted above in Joseph at 453-54, 790 S.E. 2d at
772, fhe difference here 1s that thé Poéition Statement in,Jqseph_Was speciﬁcally found to.
be based on an unconstitutional intérpretation‘of the statufe to protect one class of health
care providers from disciplinary ac;ciqn, to the potential detrime’pf of trade apd public
Héalth, and was speciﬁcally iﬁtended to have the forée of law. That is what Acting Justice
Toal s;u_d made it a binding rllorm:Id., at 453, 790 S.E. 2d at 772. The difference is that in
. the case of DE-OOZ, the Deparfmenf has made no att'emiat to >change law, fill in thé law, or
- impose any added burden on .dealer licensees or any Iﬁember of the public. Its piactical
’ -efféct is simply to make the sanction process moré ﬁniform and orderly than if th¢ pfocess |
»delpen‘ded on unfettered ad hoc discretion and make sanctions uniform.

: - The DE-002 pfoqéss' itse‘if bene‘ﬁttedA Appeilant. So did the D'e_partment’s»
Iforébearance Appellar;t complains abof;t becduse it ass‘esséd four sanction pointé ratfler'
than theA full sixA points that DE-002 allowed. So did the férebeéfance of not assessing
sanctiqns after the consultati_on with Inspector Gené'ral Cléry, See p. 33 below. Yet-
Appellant éhafacteriées the béne‘ﬁts :as Depé.rtment as violating Appellant’s rights 'or
f:reating tﬂe “danger of the leviathan” of agency actioﬁ. | |

Where the Depé.rtment doés seek to sanction a licensee, it.is based on estaBlishéd

statutory law. The licensee also has the right to test whether a particular act violates the
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és’tablished statutory law, Which the Appellant has done vigor_ous.ly. DE-002 is, as it
_ speciﬁéally says it is, a guidance document. R. . Petitioner’s Ex. 5, 436, 437. See, also,
M. Asimov, Guidance Documents -in the States: Toward a Safe debor, 54 Admin. L. Rev. |
631, 642 at n. 62 (Spring 2002) (author commending States such as South Carolina thaf '
had 'w_ritten eXceptionS to the 1961 Model APA,:which ile claimed ill- advisedly prov_ided

no exceptions for ‘guidal»nce_ or advisory docurﬁents from fﬁll notice, hearing and

promulgation procedures).

3. APPELLANT IMS FAILED TO_PRESER VE ITS ISSUES .F OR APPEAL.

If is axiomatic that an issue -cz}ﬁnot be réised for the first time on appeal but must
have been raised to and ruied on by the trial judge t'o._be pr~eserved._for appellate review.
Wilder Corp. v. Wilke, 330 SC 71, 76,497 S.E. 2d 731, 733 (1998). To be preserved for
appellate review, an issue must have be;en: (1) raised to and ruled upon by the trial court,
(2) raised by the appellanf, (3) raised in é'timely manner, and (4) raised to thé trial cduﬁ A
~ with sufficient specificity. S. C Dep't of Transp. v. First Carblina Corp. of S.C., 372 S.C. .
295, 3101-02, 641 VS.E.2d 903, 907 (2007); Lapp v. S.C. Dep’t of Motor Vehiples, 387 S.C.
500, 507, 682 S.E. 2d 565, 569 (Ct. App. 2010). | | |

If a losing party has raiséd an issue in the lower court, but the court fails to rule on
it, the party must file a motion to alter or amend the judgitent in order to preserve the issue
for appellate review. I ’On.L.L.'C, v. Town of Mt. Pleasant, 338 SC 40_6, 422, 526 S.E.2d
716, 724 (-2000). The Appellant 'did file a'Motion to AReconsidér ba‘séd on a numberl of
grounds, most particularly, for example, the all-egatio.rlé that the Hearing Officer wrongfullyyv )
éonsidered héarsay (R. __., RALC 250). Evidently the exéeption in the Statement of

Issues on Appeal XXV. at page 3 of Appellant’s Brief is a regurgitation of that argument.
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That particular ground illustrates the 'absurdity of Appellant’s p‘o'sition. First, the statement "
was an admission from title clerlcl Powell that the tlealership had a lot of turnover and '
nlovement within the ﬁnance depar‘tment due to employee terminationsthat were the result |
of bad deals. This admission clearly fits within the deﬁnitions of non4hearsay-admissions _'
by a party opponent by a person authorized to makestatements conéernlng the'sub'j ect or--_
by an agent or servant concernmg a matter w1th1n the- scope of the agency or employment
'under SCRE 801 (d) (2) (C) and (D) Ms. Powell clearly fit both descr1pt1ons because she .
was called to testify for the Appellant concermng matters w1th1n the s‘cope of her
. employrnent_as a title clerk. So the a(lmission Was clearly not hearsay and was recorded as' ‘
a part of the Department’s official records of investigations of complaints. And the record - -
made clear that eyen disregarding alleged hearsay, ‘the _re_COrd : rnore than. adequately' o
_ supported the susp:ensi_on based on the ]jepartrnent’s_review of Appe_llant’s reCords, non-
hearsay" admissions, and the Department’s official records of W‘hen the vehicles yvere
. bought and titled The apparen't suggestion is that in context there ‘may have beenmore than:
one person that Agent Benjamm spoke to and that person may not have been an authorlzed
lrepresentatwe But the context also suggests more hkely Benjamln only spake to Ms
’ Powell _and the Hearlng -Ofﬁcer was entitled to infer that. In addltlon it is clear that'
| . Appellant not only made no contemporaneous obJect1on but also spe01ﬁcally consented to
the admission of the report. R , RALC 98 1. 12- 16 R RALC 455
But regard_less‘,of. those con51deratrons, Appellant did not preserve the issue.

' Appellant nlade a nine line :‘rnotion for a directed Vcrdict. R. _, RALC 125, 1.9-17.
Appellant made its closing-arigurnerlt (R.__,RALC 198,1.18-201 1.2). Neitherfcontain_ed -

reference to hearsay. To the extent the Appellant thought it was necessaryto be certain that
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the Hearing Officer rule a certain way on the issue, or even ascertain that a certain part of.
the evidence- in the record alleged to'be hearsay was rel’ied on or not, it v&ias incumbent cn
- the Appellant to clarify the issue with a post-trial m(')tion. Appellant ﬁled.-a?l\/l()tion to
Reconsrder but neglected to serve it on the Department (R RALC 254 260) and
thereafter the Notlce of Appeal was ﬁled before the Hearmg Ofﬁcer ruled.- NeVerthelesS’.
the Appellant appears to attempt to raise the same issue befcre this ‘Cburt_.il_.ndeed the entire :
- repetitive and scattershot approach of naming thirty.:-s)eparate 'is‘suves on appeal ‘where ’no
more than twenty-three separate labeled -argument headings ar'e! listed, none .Qf which -
describe a hearsay argument, sh_ould_its'elf be considered abandonment of the .a_rgum%t:‘
A revievi' of the Appellant’s thirty “Statement of Isslies on Appeall’ reveals that -
| most of -them dc not correspond toa disc_rete labelled argumeht within the text of the brief -
itself and shdnld likewise be regarded. as aba_ndoned.
4. APPEtLANT 'S ADbITIONAL EXCEPTIONS—L"ACK MERIT.

Appellant appears to clarm there is some sort of error in or coercive force in the Dealer
Manual 1tself The heading on subparagraph I.3.in Appellant s Brief at 15 states: “The -
South Carolina DMV Dealer and Wholesaler Manual Makes it binding on the dealers.”
Evidently the Appellant is once again df multiple minds on ye‘t another issue. When the
Dealer l\/lanual actually in effect at the time of the tlme of the .hearin.g was offered into .
| evidence by the l)epa,rtment_'and Appellant was asl<'ed if there was an objection Appellant;s
position was “[o,]ther than rthe“fact this is just a manual, and nct the law, with that objection

. I'm glad to let it in.” R. Tr.~'43,_ 1.25-44, 1.2). Somehow it was not legally binding, and
then it was. But the portions quoted by Appellant'clearly were not in the pages of the

- Manual placed in evidence. It does indicate that the Manual will be placed on the Website,
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which it was. It also states: “Sections of law appearing in this manual may be paraphrased

for simplicity or to reflect the Department’s interpretation. Customers wishing to research

specific sections of the law may do so by visiting our ;>vebsité at: www.scdmvonline.com.” -
R.__, Petitioner’s Ex. 2, RALC 343. The additional quotes.attribute'd. to theAManual in’
Appellant’s Brief ét pége 15 are nowhere to be found in the pages éited by Api)eilant in the
Dealer Manual that was effeétive at the time of the heérihg and in the record. See, Dealer
| Maﬁual pages 5-3 and 5-4 (R. _, Petitioner’s Ex. 2, .RA.LC 342, 385,A386).-Likewise,. the:
| “table” of pos.si‘t;lelsan»ctions said to be in the Dealer Manual that Appellant aéserts in pég;:_ .
7 of its Brief is .actually not t(_i bel found in the Deéler'"s Manual_ :placed iﬁ e_vic}encg. Thé
'_ﬁention of sanctions in the Manual is limited to a geﬁeral list of p'o.ss'ible actions from
verbal warniné to revocation. Id. at page_: 5-4 (R. _) |
On Appellant’s B;ief page 8, Appellant attemﬁts to explain the Gilliam Compi'aint. |
While bizarrely suggesting the seliers, the Der‘rické had violated the laW‘ by failing to
deliv’ér title, Appellant suggestéd it hefo_ically “took it upon itself to solve 'the' problem.”
The Ai)pell‘ant- _almbst immediately léal;ned, however, that a lien W‘ais still shoWing of record
to AF ord Motor 'Crédit, of coufse, that disc,overy meané that the Derricks could. not have had
the title until the lien was c.léa:r, since as Appellant aCknowledgeé, the'lienholder hoids title
until the lien 1s clearéd. It als.ov means that thé_ Derriéks either told Appellanf fhat there was
no lien, in Wﬁich'case tﬁey likely knew the vehicle Was ééfually p_ai d off, or Appellant
| bought the yehicle wifhout' actually knowingAthe status of vth'e lieﬁ. |
It is also notewérthy that in thé Gilliam case (R.__, RALC 484), the ultimate
rele'ases were letters from the creditors rather than release acknowledgements on the titles

themselves. That is not to suggest that letters are not routine. The Department accepts
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letterhead' letters of release routinely, a's Appellant must have known when presenting itto.
the branch. The lonig delay in get‘tingthe releases were not due to the inability'to produce
theprior titles thernsel—ve.sbecause when the rele_ases hnally were sent they were by release -
letter. They were based on-inFormation the creditors had allegedly told the Appellant much ‘
carlier. As shown on page 8 of tlus Br1ef above, the Appellant knew on February 4,2016

that there was an outstandlng lien to Ford Motor Credit and sold the Vehlcle to Ms Gllham _

on March 29. Ms. Taylor testlﬁed that she contacted Ford Motor Credit and was told-almost |

_ _1mmed1ately after getting the report that the lien was no longer actlve R. RALC 137 .

1. 2-10. It took until June 28 for Ford. Motor Credit to confirm in wr1t1ng what Appellant
claims it was told in February | | |
On Appellant s Brief, page ll Appellant suggests that under DE-002, sanctlon_ _
' po1nts should have been reduced from 8 to 4 That is s1mply Wrong The Bocook complamt -
16/746 was posted on July 27 2016 and ‘the th1rd and- last complamt was McCalhster ‘
cornphant posted 5/25/17. So Appellant accumulated' twelve sanctlon pomts w1th1n a smgle
year. - Per DE-002-“G' subsection 4. (R : RALC 442) “once sufﬁcrent pomts are
accumulated for suspensron the suspensmn ensues w1thout regard to the process of ~
:dropprng points ot(er time. | | |
| . On Appellant’s Brief, page 1-4', Appellant' asserts that DE-l)OZ is signed‘by the

'agency dlrector That is absolutely wrong, and self—ev1dently so.-The Executwe Directoris .

Kevin Shwedo. The person who s1gned DE-002 is Karl McClary, the Inspector General. '

" who is in charge of 1nternal 1nvest1gat1ons and secur1ty, Dealer L1censmg, and dr1v1ng

schools. It exphmtly states his position. R. , RALC 436. He is the man who»Was :
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speciﬁcally consulted about Appellant and the issue of whether or not to suspend.'
Appellant. R._, RALC 61, . 6 through 63, 1.25.

On Appellant’s Brlef page 15, Appellant alleges that because the Department )
- requires dealers to. answer afﬁrmatwely that they have a Dealer Manual it 1ndrcates they
must follow DE-002. Thé assertlon is absolutely wro_ng 1n multlple ways. The appllcat1on
was introduced to showthat theApp_ellant., if it vvva‘s‘v willing to read the Manual; would
understand the necessity of titling _vehicle's within forty-ﬁve days. Manual :at 2-2,R.
RALC 363). The Department does not reﬁise appllcatiOns that indicate that the applicant
does not have a Dealer Manual, although perhaps it should. Most importantly, DE-002 did
not exist when the Dealer Manual in the record was pubhshed Compare R. __ RALC 342
withR. ~, RALC 436, 437 Appellant s argument isa red herr1ng

On Appellant s Brref page 18, Appellant pomted out that the Hearmg Ofﬁcer found
that the Department had found that Appellant had engaged i in “willful failure to deliver |
title.” Of course, this was not alleged and the Department did not make such a ﬁndlng As
has been. demonstrated it d1d not fit the facts of the case from the outset and was asserted
to give the Appellant,an arguable def_ense. At most it is an lnconsistency in the Hearing‘l_
Officer’s order. The issue is whether substantial evidence supports the Hearing Qfﬁcer’ s
finding of arbitrarlne'ss, and lt does.. - | |

On AAppellant’s Brief, page 23, the Appellant' alleges that because the record does
not contain three separate Sanctlon Reports the Appellant should not be suspended What :
Appellant is really suggestmg is that an internal agency processing form within an internal |
agency processing procedure should be treated as a. sine qua non, or literally as an -

evidentiary disqualifier to prevent the Hearing Officer from considering evidence of
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. Sanctionable conduct. Nothing ln law or in DE-003 suggests that the absence of an internal
processing report invalidates a suspension. | |
On Appellant s Br1ef page 24, Appellant claims that the Department “chose to.
administer the statutes entrusted to it by promulgatlng DE- -002.” DE- 002 was not
promulgated but was merely ad_opted'as an internal procedure. lhere is no evrdence in the
record tha't Appellant had: any famillarity with it whatever until .Appellant’s counselors
started studymg means of defendmg the one “week suspens1on Notably, Appellant s
references to author1t1es are prlmarrly cases 1nvolv1ng Federal agen01es under the Federal
' APA and fail to mentron S.C. Code Ann § 1-23-10 (4) in its ent1rety
- On Appellant s Brref page 27 Appellant aga1n argues that pursuant to the case
Taylor v. Nix, a dealer ] actrons only have to have some reasonable bas1s to avoid belng
- arbitrary. Impl1crtly, Appellant is asserting that it is reasonable to allow its customers to go
without legal means of dr1v1ng or selhng the vehrcles it sells for: double to tr1ple the
N .statutorlly allowed trme But just to up. the ante, Appellant appears to assert that it is
authorrzed” to exceed the forty-ﬁve days as long as itis not “willful” or if there is someone
| else to blame. Appellant’s Brief Statement of the Issues on Appeal XI. .and XIL at2.
On Appellant s Brief page 34, Appellant claims that the Department falled to show |
that customers were damaged The General Assembly has not authonzed the Department
to go to court to sue for customers damages. Appellant is essent1ally suggesting that the
Department should be placed in a position mak1ng it 1mposs1b1e to sanction dealers for»
V1olat10ns of law The customers were damaged by not gettmg the beneﬁt of their bargalns |
The reason was that the Appellant v1olated a law designed to protect customers from that

very problem. That is sufficient proof. .



CONCLUSION

For all the reasons set forth abOve, the order of the ALC sustaihing the order of the
OMVH Hearing ‘Ofﬁcér, should be affirmed.
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