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STATEMENT OF ISSUES ON APPEAL

L.

Did the circuit court properly grant summary judgment on the claim of H&H to the -
effect that Old Republic entered into an oral contract to issue a title insurance policy
without exception to the unrecorded P&K Construction contract and the recorded
restrictive covenants when there were no discussions, let alone agreements,v(')ral or
otherwise, between Old Republic and H&H regarding the issuance of such a policy?

II.

Did the circuit court properly grant Old Republic summary judgment whenin closing
‘the subject real estate transaction, Buﬂ(ln was actmg as an attorney not as a title
insurance issuing agent? ..

L
- Did the circuit court corfecfly grant Old Republic summary judgrﬁent when H&H’s
claims are excluded from coverage by Exclusion 3(a) and Conditions and

- Stlpulanons paragraph 9( c) of the title i insurance pohcy‘? .

STATEMENT OF THE CASE

A-Th‘i’s aeti'onv-vs‘/as eommeﬁced on July 7, 2010, with the filing of a summons epd coniplaint in
the Legington County Court of Comr_ndn Pleas by the Appellant, H&H of J ehnston, LLC (H&H).
(Complaint, RQA 16). Responaeﬁt, Old Republic National Title Insurance Company (Old Reeublic)
‘ ,ﬁledAar.i answer on Augu-stl 5, 201 0, denying the material allegations of the H&H complaint,and
'assertiné eertain affirmative defen‘ses.‘ (Old Republic Answer, ROA-31). Respondeﬁt; Henry P. |
Buﬂ{in, d/b/a Bufkin Title (Bufkin) filed ; motion to dismiss and transfer Vehee on September 3\, .
‘2010. (Butkin Mo‘;iens to Dismiss and Transfer Venue, ROA 54 and 58). Bufkin’s motion to
transfer venue was granted by order entered Nevember 8,2010 (Order transferring venue,vROA 12).
_ Thereafter, Bufkip’s motion to dismiss was granted in part as to any claim regarding Bufkin acting

_inhis capacity as an attorney and Bufkin filed an answer. (Bufkin’s Memorandum in Support of his



~

Amended Motion for Summary Judgment and Bufkin Answer dated March 24,2011, ROA 72 and.
41, respectively).

On October 31, 2011, Butkin filed an amended motion for summary judgment. (Bufkin

‘motion for summary judgment, ROA 60). On Noyember 11,2011, Old Republic filed its motion

for summary judgment. (Old Republic motion for summary judgment, ROA 63). OnJ anuary 12,

2012, Butkin and Old Republic filed, respectively, his memorandum in support of his motion for

 summary judgment (Bufkin memorandum in support of motion for summary judgment, ROA 70),

and its exhibits in support of its ‘motion for summary judgment (Old Republic exhibits submitted in
support of its motlon for summary Judgment ROA 118). In response H&H: filed a return to the
motions for summary Judgment afﬁdav1ts of Stanley Herlong and counsel for H&H and a
supplemental affidavit of counsel for H&H (H&H return to motions for summary judgment,
affidavits of Stanley Herlong and counsel for H&H and a. supplemental affidavit of counsel for
H&H, ROA, 188, 196, 202, and 231,.respectively). |

| The summary Judgment mot1ons were heard onJ anuary 19 2012, and both motlons were
granted in separate orders entered on February 8 2012. (Orders grantlng Buﬂqn and Old Repubhc
summary Judgment, ROA 4 and 7). On February 17, 2012, Hé&H filed a motion to alter or amend
the summary judgment orders granting Bufkin and Old Re‘public summary judgment, tbis motion

being denied by order entered March 9; 2012. (Order denying motions to alter or amend, ROA 3).

This appeal followed.



STATEMENT OF FACTS
" Bufkin is an attorney. (Bufkin.affidavit, ROA 116). On July 5, 2007, Bufkin closed a real
estate transaction whereby Five Star Development, LLC (Five Star) conveyed certain real property - .
located in Lexington County to H&H. (Id).
In conj-unetien with thIs closing, and as a duly authorized and Iieenéed title insurance issuing -
agent of Old Republic, Buﬂqn 1ssued a t1tIe insurance comm1tment and t1t1e insurance pohcy to .
H&H. (TltIe Ins Comm1tment and Pohcy, ROA 120 and 127, respectlvely)
The title i 1n‘surance commitment, which had an effective date of J-une 28,' 2007, provided, in
pe'rtinent part, as follows:
'AGREEMENT TO ISSUE POLICY
We [Old Republic}] agree to issue a policy to you [H&H] accordmg to the terms of ‘
 this, Commitment. ... .Our obllgatlon under this Commitment - 1s I1m1ted by the ...
7 following . The Except1ons in Schedule B-I. RO
: Schedule B — Section II
_COMMITMENT Continued"
1 9, L . Covenants, condltlons and restrictions as recorded in sa1d ROD/ Clerk’ soffice |
" indeed book 4726 at page 206, 5998 at page 9, Book 5823 at page 127, Book
7759 at page 167, Book 7775 at page 249, Book 7919 at page 181, Book
277010 at page 184, 'Book 6317 at page 255, Book 6373 at page 104, Book
8693 at page 21, Deed Book 9165 at page 26, Deed Book 10544 at page 316.

: 26 * Unrecorded contract dated April 30, 2002 between Five Star Development
and P&K Construction for the sale of 43 lots, as modified. -

The title insurance policy which Bufkin issued and which had an effective date of July 6,

- 2007, provided, in pertinent part, as follows:

It is the inclusion of these exceptions (exceptions 19 and 26) in the commitment, and the
_mirror exceptions 17 and 24 in the issued title insurance policy concerning which H&H complains.

3



EXCLUSIONS FROM COVERAGE?

3. Defects, liens, encumbrances, adverse claims or other matters
(a) created, suffered, assumed, or agreed to by the Insured Claimant;

CONDITI(‘)iNS AND STIPULATIONS®

9. Limitation of Liability

(¢)  The Company [Old Republic] shall not be liable for loss or damage to the
Insured for liability voluntarily assumed by the Insured in settling any claim
or suit without the prior written consent of the Company.

EXCEPTIONS FROM COVERAGE

Thls _policy does not insure against loss or damage and the Company will not pay

costs, attomeys fees, or expenses that arlse by reason of:

17. - Covenants, conditions and restrictions as recorded in said ROD/Clerk’s office
in deed book 4726 at page 206, 5998 at page 9, Book 5823 at page 127, Book
7759 at page 167, Book 7775 at page 249, Book 7919 at page 181, Book
7010 at page 184, Book 6317 at page 255, Book 6373 at page 104, Book
8693 at page 21, Deed Book 9165 at page 26, Deed Book 10544 at page 316. -

" 24. Unrecorded contract dated April 30, 2002 between Five Star Development
and P&K Construction for the sale of 43 lots as modified.

.T.itle msurance commitment and policy (ROA 120 and 127, respect1;/ely).

Prior to b_finging this action, H&H had’rilever heard of Old Republie. | (H&H 3d(b)(6)
deposition excerpt, page 150,11. 13 - 16, ROA'171‘); It knew nothing of Bufkin’s relationship with :
Old Republic. (H&H 30(b)(6) deposition excerpt, page 150, 1. 23 - 151, 1. 1, ROA 171 - 172). At

the closing of the transaction, the name Old Republic was never mentioned. (H&H 30(b)(6)

2 H&H does not complain of this exclusion being in the issued title insurance policy.

3 Nor does H&H complain of the mclus10n of this condltlons and stlpulatlons paragraph in
the issued title insurance policy. *



deposition ex'cerpt; page 151, 1. 2 - 6, ROA 172). ' Finally, at the closing, the only discussion |
coneerning title insurance was the amount of the premium, no terms of the policy or exceptions to
the title insurance policy were discussed. (H&H 3Q(b)(6) deposition excerpt, p. 161 11. 7- 19, ROA
173 and H&H brief at 13).
There was, however, some discussion of the P&K Construction contract at closing, (Bufkin
,affidavit, ROA 116, 117). Further, theexisterrce of the P&K Construction contract was knowrr to
Hé&H long before the July 5, 2007, elosing, (H&H 30(b)(6) (ieposition excerpt, p. 165? 11.13-p. 166,
1. 5, ROA 175-176). In fact, the P&K Construction contract had been -entered into in 2003 (P&K
vco.ntraet ROA 151) and was signed a member ot‘ Five Star, a limited liatbi]ity company which }rad
as one of its members, the Rule 30(b)(6) deposition designee of H&H (excerpts from Five Star
operatrng agreement ROA 150 and H&H 30(b)(6) deposition, deposmon cover page, ROA 170). »' ,
Shortly after the J uly 5 2007 closmg, a dlspute arose between H&H and P&K Construction o
regardmg the enforceabrhty of the P&K Construction contract. H&H brref at 8. H&H, through
counsel, provided Old Republic with rlotice ofa claim under the title irrserance'commitment by letter
dated August 28,2007. (Exhibit A to At"ﬁtlavit of W. Ivey Hart, Esq., ROA 184). Old,RepubHc did
not formally deny this clairrr when it Was ﬁrst presented. Nevertheless H&H proceeded to settle this
claim without the prior t)vritten consent of Old Republic.
Thereafter, H&H was narrred as a defendant in a suit brought by a homeowners association -
which was filed on April 10, 2008 (HOA lawsuit). H&H Brief at 9. i"his suit was settled in
‘December 2008. (Release and Settlement Agreement, ROA 160 - 169). Old Republic received
notice of a claim from H&H regarding the HOA laweuit by letter from counsel for H&H dated

March 18, 2009, long after the suit was settled without the prior written consent of Old Republic.



(Exhibit A to affidavit of W. Ivey Hart, Esq., ROA 184 and Release and Settlement Agreement,
-ROA 160 - 169).4 Old Republic denied both claims and this lawsuit followed. As part of that
’settlement, H&H‘agreed to impose certain restriictive‘co'venants on the theretofore unencumbered ‘
by reetticti\;e covenants 1}1 A4 acre tract. “Atthe closing [of the settlement] HH shall 'enecute and
deliver a'Declarationof Covenants and Restrictions that will imnose certain restrictive covenants ‘
within...” the 11.44 acre tract. (Release and Settlement Agteement, ROA 162).

ARGUMENT

The circuit court properly granted summary judgment on the claim of H&H to the,

. effect that Old Republic entered into an oral contract to issue a title insurance
policy without exception to the unrecorded P&K Construction contract and the
recorded restrictive covenants because there were no discussions, let alone -
agreements, oral or otherw1se between Old Republic and H&H regarding the
issuance of such a policy.

The authorities agree that before a contract of insurance, or to insure, is binding,
all the essential elements and terms of the contract must be understood and
mutually assented to. A mere expression of a desire by one intending to procure
insurance, or a proposition made to an insurance agent to insure property, and an
assent or acceptance by the agent to insure, without more, Would not amount to o
a contract of | insurance or an agreement to insure. :

Fulmer v. London, Liverpool & Globe Fire Ins. Co., 172 S.C. 525, 174 S.E.466,
467 (1934), quoting Commercial F. Ins.-Co. v. Morris, 105 Ala. 498, 18 So. 34
(1894). ’ ' B
There is no dispute that there were no discussions between the parties concerning the
exceptions in the title insurance conlmitment and policy in regard to the P&K Construction contract

and the restrictive covenants. H&H Brief at 13. There is further no dispute that the éxceptions to

coverage in a title insurance commitment and a title insurance policy are material parts of each.

4 The March 18, 2009 letter also reasserts the H&H claim regarding thevP&K contract. Id.
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(Affidavit of W. Ivey H_art, Esq., ROA 182 - 183). Accordingly, based on the undisputed evidence,

H&H’s claim that it entered into an oral contract With Old Republic for the latter to issue the former

 atitle insurance policy which did not include these two exceptions is completely without merit and
| the circuit co.urt'pro'p'erly granteq Old Republic surnmary judgment.’ |

F urther,’ ‘Buﬂdn issued a titie insurance cornrnitntent and a title insurance polic'y both of

which contaihed exceptions to the P&K Contract and the restrictive covenahts. Even assuming there

i Were discussiohs of these two exceptionsprior to the :rssuance of'the title insurance polrcy (and there

s no dispute that_the‘re tzvere none), such pricr negotiatiohs and/or agreements would rnerge intc the

: title insurance. corrlrriftment and policy and ev‘ide'nce as to those prier discussicns Weuld be

inadmissable under the parol evidence rule to alter or change the express terms of the title

.. commitment and/or i insurance pollcy Muckelvaneyv Liberty Life Ins. Co., 261 S.C. 63,198 S.E.2d

278 (1973)

H&H»c1tes only one out-of-state casein Suppcrt ofits assertion that Old Repﬁhlic entered into -

. an oral contract to 1ssue a t1t1e 1nsurance pohcy w1thout the two complamed of. exceptrons In

Marshall V. Kzng and Morgenstern 272 Ga. App 515 614, S.E.2d 7 (Ga App 2005) durlng the

closing of a res1dent1a1 real estate transaction, the purchaser asked the closmg attorney if he needed N

> In addition to its oral contract cause of action, H&H’s complaint asserted causes of action
alleging the inclusion in the title insurance policy of P&K Construction contract and restrictive
covenants exceptions was a mutual mistake and the title insurance policy should be reformed to
delete these exceptions, that Old Republic should be estopped from asserting these exceptions as a
basis for denial of H&H’s title claims and that Old Republic breached the “reformed” title policy
because it has refused to pay the H&H claims based, in part, these of exceptions. To the extent these
claims are separate from the oral contract claim, H&H’s opening brief does not argue the circuit
court erred in granting summary judgment on these claims and, accordingly, the grant of summary
judgment on these claims is the law of the case. Allen v. Pinnacle Healthcare Systems, LLC; 394
S.C. 268, 715 S.E.2d 362 (Ct. App. 2011). 7 ‘



to obtaiﬁ a survey of his property. The an‘éwer given was no. The purcha;er than asked the closing
attorney how he could protect his interest in his soon to be property and the attorney told him he
could purchase title insurahce, which the purchaser did. The policy the closing attorney issued was
a “standard owner’s policy” which included a survey exception which excepted from coverage any
title matters which would be shown by an accurate survey of the property. The attorney could havé,

) .

but did not, p'rovide the purchaser with an available “Eagle” owner’s policy which did not contain

this survey exceptién. Shortly after the closing, the purchaser was informed by his neighbof that the o

purchaser’s house encroached onto the ﬁeighbor’s property, é fact unkno;zvn to the purchaser prior -
to closing but which would have been revealed by an accurate survey of the property and thus waé
excluded frofn coverage by the “stan)dard owner’s policyl” The issue on appealWas whether the
lower court préperly denied the title company’s motion for summary judgment. The‘G,eorgia Court
| of Appeais determined that the title compéhy;s ‘motion Wasl properl§ d;ehied. |

The faéts in this case are élearly disti'nguishable.‘ The'p‘roperty- ét .iss.uevhere is d‘evelop‘r.nenti : |
‘property, not a private residence; There is ﬁo evidence of any discussion of the restrictive coveﬁapts, :
one éf the two exceptions concerning which H&H cbmpléins. Aécordinély, Marshall is no help to
H&H in regérd to this portion of its claims aéainst Ol.d Repubiic. |

Fﬁrthef, while there was discussion of the P&K Coﬁstruc‘éion gohtfact at clos!ing,i there was
no inquiry from H&H at closing as to how H&H could “pfotect” its interest in the property against -
the' enforcement of the P&K.Construction contract nor any evidence of a response from ‘Buﬂdn to
the e;ffec‘t that H&H could do so by way of title insurance. In addition, there is no evidence to the
. effect that Bufkin was authorized t(')A i;sue two types of title policies -‘éne with the P&K Construction

contract exception and a second without the éxception. In fact, the undisputed evidence is to the



contrary. “Ifan Old Républic ... issuing agent has knowledge of an adverse claim to title to property
... whether or not the adverse claim appears on the publfc land records, the adverse claim should be
noted as an eXcep;tio'n to the title insurance cpmmitment or policy....” (Afﬁdavit’Aof W. Ivey Hart,
Esq. ROA 182 - 183). | |

| Given the foregoiﬁg, the circuit court properly granted Old-Republic summary judgment on
H&H’s claim that Bufkin entéred int.o an oral contract to issue a title insurance con:mﬁtment and
" policy witﬁout the twd exceptions in question.
| | .

The cireuit court properly granted Old Republic summary judgment because in
 closing the subJ ect real estate transactlon Buﬂﬂn was acting as an attorney.

Th¢ order entered March' 10, 201 1,’ in response to Bufkin’s motion to dismiss, pro?i'ded “..
~ insofar as the Corﬁplainf attempts to assert any claim_aéains‘_[ Buﬂ<in .in his capacity- és an e'lttomg};, |
- t}}eAsémé 1s dismi_s.s‘ed _for' failuré to sta}e a claim pursuaﬁt to .S.C. Cdde Ann § 15-26-10().'.;.”, | No
apbéal was taken.from this order and, thereforé; it is tﬂg law of'this case. ;Bakala V: Bakala, 3 52 SC
612, 576SE2d156 (2003) . L

H&H’s only clalm is the assertlon of the “oral” contract to the éfféct thgt Buﬂqn wéuld issue

a title insurance commltment and pohcy without the two exceptions to- cherage 1n question.
, H&H;s cbmplaint does not allege Bufkin, while._actin‘vg as a duly authoerized title ins’uranée
| iséuing agenffof Old’ Republic, co@itted insurlanc,eA aéent malpractice by.includirig the ‘complained
| of exceptions .in the title insurance coﬁmitment and policsf. It doe; .not allege that as a title 'insura_nce
; agent, Bufkin provided H&H with negligent advice és to what type "or extent of title\irié‘urance H&H'

needed.



For over 100 years, the South Carolina Supreme Court has said providing advice regarding
t‘it1>e‘t0 real property is the practiée of law. In Re Duncan, 83 S.C. 186, 65 S.E. 210 (1909), State v.
Buyers Service Co., Inc., 292 S.C. 426, 357 SE 2d 15 (1987), Dpe v. McMaster, 255 SC 306, 585 , |
S.E.2d 773 (2063); Doe »Law Firn_1_ V. Rvichard;vo:n, 371 S;C.' 14, 636 S.E.2d 866 (2006), Maz;;;i'xlv.
Louis M. Frazer, et al., Op. No. 26859 (decided August .16, 2010, modified and reissued Matrix
Financiél Services Corp.  v. I',ouis. M‘Frdzek, et al, 394 S.C. 134., 714 S.E.2d 532 (2011) and
Wachovia Bank, N.A. v. éoﬂey, 389 S.C. 68,'698 S.E.2d 244 (Ct. App. 2010). | |
During the closing of the transaction in éuestion, Buﬂ(iﬂ _1'1nquesti0nably was acting as an
attorney and only as an attorney. In fact, Old Republic has'no poli‘c'ies> or procedures requiring its
Aagents, to nptify or advise a prospective title insurancc‘-p‘urchaser of all adverse claims or
encumbrances affecting title to property whether thosée a&verse claims or encumbrances are recorded
ornot. Thisis so (and is ;cllso qndisput@d) because such advice is _’Fhe practice of law in which neither
0Old Republic nor its égénts ‘actin'g on its Béhélf las title insurance issuing agents, can engage.
(Affidavit of W. Iyéy Hart, Esq.x, ROA 182 - 183). o R o
H&H cites Ethiés Adviséry Op 92—63 'fof fhé pfopdsitioh that the pfactice of law is sel')arafe
from a lawyer acting aé a title insurance issuigg' aggﬁt. W}Al}ilel this may be the case, it is also Besicié
the 'point. Wflen a lawyer sits down at a closing‘table to close a real estate 'trahsacifion,. he is
providing his clients with legal advice and counéel, e‘lsl a lawyer, in regard to that real;estate
transaction. He is acting as an attorney, peri(;d. ’While in ceﬁain circumstances and with full
disclosure he can issue title insurance in conjunction With that closing, he can never be shed of his
role and function as an attorney. Cf. Linder v. Ins. Claims Consultants, Ing., 348 S.C. 477,492, 560

S.E.2d 612, 621 (2002) (“[adjusters] shall not [a]dvise clients of their rights, duties, or privileges

10



under an insurance policy regarding matters requiring lagal skill or knowledge, i.e., interpret the -
policy for clients....” |

>Even the most cursory review of H&H’s cofnplaint shows that what it is really complaining
of'is the legal advice and canduct,of Bufkin acting in his capacity as a closing attorney, not as a title
insuranpe issuing agent. Accordingly, the circuit court correctly granted summary judgement to Old
Republic.

1.

The cifcuit court correctly granted Old Republic summary judgment because H&H’

' claims are excluded from coverage by Exclusion  3(a) and Condltlons and

- Stipulations paragraph 9( c) :

" This Court can affirm the lower court dﬁ any grounds appearing in the Record on App.eal.
SCACR, Rules 208'(b)("2') and 22 1-( ¢) and I'On, LLC v. Town of Mt. Pleasant, 339 S.C. 406, 626
S.E.2d 716 (2000). o ~ . |

In addition to the forag'oing, which clearly defeat H&H’s claims, exclusion 3(a) of the title |
-policy Euﬂ(in issued excludes from cavarage fnattefs crea;[ed, suffered; assumed o; agree(.lv to by the
| insured. (Title Inal Policy, ROA' 127). The P&K Coastruction coﬁtract was enterad into by H&H’s
predeaeasor in'title, a lirnited .lAiabilit‘}:f company which included, as a member, ?o'ne of two members
of H&H. (P&K Coﬁstruction cantract, eXcerpts from Five Star operating agreemen‘a and affidavit
of Staaley Herlong, ROA, respectiyély, 151, 139 - 1I50 and 196:).4 In addition, the exist.er‘lce..()f the-'
P&K Construction contrac;[ was known to H&H long before the J uly 5, 2007 closing. (H&H
deposition excerpt, p. 165, 'l. 13 - p. 166, 1. 5, ROA 175 - 176). Given the foregoing undispﬁtéd
facts, Old Republic would respectfully submit the claims of H&H .are excluded by paragraph 3(a)

of the title policy. See e.g. Ste\;ens v. United Gen. Title Ins. Co., 801 A.2d 61 (D.C. 2002) (When

11



the insured executes a contract of sale for a property that he knew was previously under 'cqntract to
a different pﬁrchaser, the insﬁred has “created’ a defect.).

Accordingly, at a minimum the P&K.: Construction contract was created, suffered, assumed
or agreéd to by H&H and therefore, any claim conéemiﬁg it is not covered under the title policy.

" Further, paragraph 3 of t.hé pre-printed conditions and stipulations section of the title policy
requires an in‘sureci provide Old RepuBlic with prompt nc;tice of any liti gation concerr;in"g_;-r which Old
- Rebublié may have a-duty to ‘c.iiefend‘ u'ndqr the title policy. As ié s‘et forth above, Old 'Republic'
received no notice of the HOA lawsuit in regard té the restricﬁve coven'antsr until after the lawsuit |
was settled. )

| In 'corijunction with paragraph 3, paragraph 9 ( c) of the pre-printed conditions .and
. stipulati,on‘é section of the title polfcy precludes Coverage for any liability voluntarily assumed by thé

insﬁréd_ iﬁ .ée_ttli‘ngla title claim Withéﬁt the prior’written cbnsent of ofa Republic. There is no
dispute thaf H&H settled the P&K Construétion contract claim and the HOA lawsuit regard‘ihg the |

. restrictive coveﬁants without the prior written consent of Old Republic. (Letters from H&H counsel
dated Auéust 28,2007 and March 18,.20:09,- attached to afﬁdavit of W._ 'Ive}; Hart, Esq., and HOA
** Jawsuit 'reléase and settlement agreement, RQA 184, 185 and 160 - 169, féspéctively).

In what appears an attempt to avoid the plain languége of paragraph 9(c), H&H argues that -
Bufkin did ﬁét r‘ebort the HOA lawsuit to Old Republic assertiné this is a violation of Bﬁﬂ(in’s
agency agreementvwith Old Republiq. H&H Brief at 9, fn. 9. Whether the‘re‘ was a breach of the
complet_ély separafe agency contract between Bufkin and'Old Republic to which H&H is not a party ’
is irrelevant. It is clear that H&H undefstood its obligations under the title insurance commitment

and policy to provide Old Republic notice of any claim or litigation. H&H wrote Old Republic two |
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letters - the ﬁlrst asserting the P&K Construction contract claim aﬁd the seéondasserting claims for
boththe P&K Constructioﬁ éontract'apd the HOA lawsuit. (Letters froﬁl H&H qounsel dated Aughst
28, 2‘007'and March 18, 2009, attached to affidavit of W. Ivey Hart, Esq., ROA 1é4 and 185).
However, in violation of its clear and unambiguous obligations under the title insurance policy, H&H
failed to ti?nely notify Old Republic of the HOA lawsuit and prqceéded to settle both it and the P&K
Coﬁstruction contract claim, thereby voluntariiy assumihg a liability in éeftiing both these claims"
witﬁouﬁ fhe pri;)r Written co_néent of Old Republic.
Finally, the exclusion contained in paragraph 3(d) of the title insurance pblicy excludes from .-
coveralc;e maﬁers “attaching or created ‘su'bsequeﬁt to Date of Policy.”v |
The HOA lawsuit settlerhént agreement entered into by H&H without the prior written '-
- cor';sent' 0:f4'O‘ld Republic actualiyv imposed restricfive covenants on the otherWise unencumbered
11:44 acre trac-t. (“At the closing [of the settlement],. H&H s}.1allvlex’ek.:uté E’ln’Ci. deli\/-er a Deélaration
of ‘Cjo.\:/enan'ts ‘an& Restrictiéns tha‘; will imp(;se certain restrictive éoVénants Wiﬂth'in"the palfcel ofland '
desig’néted‘aé 11.94 (sic) acres.... The imposition and recording éf Vt};e'D'eclaration ... shall be the
;only restri(‘:ﬁon‘s and covenants applical‘)lle';....’;) to the 11..44 aqré tract. (Release and'Settlement_f »
Agreefi;ent,- RQA 162 - 163). Aééordingiy and oncé égain, even>if Old Republic had issued a title -
| ihéﬁrgﬁce poli;:y as H&H désjres, H&H’s ciaifns would not be AC(-)Aver'ed natters. F° irstland Village
Asso. v. Lawyer’s Title fns. Co., 277 S.C. 184, 284, S.E..2d 582 (19815. :

CONCLUSION

The circuit court was correct in granting Old Republic summary judgment on H&H’s claim
of an oral contract to issue a title: insurance poiicy without exception to the P&K Construction .

~ contract or the restrictive covenants because there was no evidence of any such oral contract.
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Further, Bufkin, in closing the real estate transaction in question, was acting as an attorney and the
unappealed from order entered November 8,2011 dismissing any portidn of H&H’s complaint which
asserted a legal malpractice claim Bufkin precludes any recovery by‘H&H-on its remaining claim
against Old Républic. Finally, even if Old Republic had issued a title policy as H&H, without any
factual basis asserts it should, the exclusion in paragraph 3(a) and the conditions and stipulationé
| paragfaph 9( ¢) would nevenﬁelesé preclude. covérage.’ | |

" "H&H’s claims are without merit. The circuit court was correct iﬁ 'granting oud Re:public
suMaw judgment and, therefore, the circuit court should be affirmed. |
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