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THE STATE OF SOUTH CAROLINA FEB21 2019

IN THE COURT OF APPEALS 9C CQUl’f Oprpea[s
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Joseph H. Gibbs, 185709 ( AP. Cas= #2018-002271
Appellant ) Docket #2012-CP-27-0691
Vs ) MOTION
State of South Caroliga § For Rehearing
= * ok kkxkkkk*k

I respecitfnliy move this court, pursuaant t©o Rules 221 & 249
B3CACR, to raconsider the points of taw, and fact of record, raised
in the pleadings explained and records fil=d with the HODA. Tha
order dismissing the appeal was filed Feb/6/2019, and received by me
on 2/11/19.

This motion is fil=ad in good faith; and I believe ik has
merits on vested statutory and coanstitutional rights. A suggestion
for en banc is madz.

FACTS:

I filed a letter of explanation. to show fundamental errors in
the lower courts orders, summary dismissing the petition foir habeas,
and motion to alter & amend judgmant & for rehearing. I also filad
a Notice of appeal (MNOA) with orders, and reveslant pleadings ot
counsel and myself, and proof of service.

Argument: Overlooked Points of Law

1 The lower court formos:t held that it did not have jurisdiction
to h=zar habeas corpus. as I pointad out in &fhe Motion to alter &
amend in lower couri (M:tn.A/A) & In this court (Leter), By Law and

-~

SC  Constitution the cliircuit couart has subject and personal
jurisdiction. (leter @ 13).
2 That the lower coucts order, as pointed out in the {(Mtn.A/A) and

[

(Leter @ 2,9.12) show that Counsels return and order LoD suwanary
dismiss, was copied word for word by the court, and was full of
factual errors that would have been correctad and apparent 1if the
petition and records had been reviewed by the circuilt court. This

made the orders ghost written which has been vuled againsit by other
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courts, and Jdeniss due process by the judicial branch, and deaies
due process. The state waited since 2012, to once agaln abuse the
summary Jjudgement proces:s, and the court turned an arbitrary eye.

3 Overlooked was a fact of vecord and law, that thz2 lower court
did not address the pleaded inadeguacy of the PCR process ouitlined

in ths Yabsas Petitinn, (MEn.A/A) & (Leter @4, 5, 2, 5) the 3tabes

o
s

rder signed by the court, did not answer the issaes or plsading on

oprocedure. By <ase law, and shown in the PIR traascripts, Not even

due process on its own, or trial errors, or prosa2catorial misconduct
ect can be raised on SC. PCR. "Buk-they can on Habeas.!.
4 The state did noib pnroduce any records or evidence to support the

legal &heories and facts it z2laimed as defences and laches, to
include judicial estoppel.

5 As the pleadiags show, The general sessions courit lactked sabject
matter jurisdiction in &the firsti case, and this has never b2en
adjudicated, even aif PCR.

6 This court errored erred in iks order, that ihe app2al was
dismissad because She issues could have been ralsed on PCR, when PC
was inadeguate to address thea, and they were sunwmary dismissad
rhen, and PCR was unavailable; and resjudica ezt dosz not apply.

7 I filed the Habeas, Nunc Pro Tunc aad in objectlions Lo Lower
sourts orders, :-hait this doctrine would allow ths merits to be heard
in addition to statutory law, and constituational right; but this has
bhaen overlooked.

3 That the lower courts lagal applications in this case has the
effect of suspending hab2as corpus, and violates seperation of
pPOWRLS.

9 On Direct appeal 92-728, tne whole irecord was not filed per
Anders, and was dismissed, "not affirmed"; yet appellate counsel was
not at PCR, and the 1issu2 was raised. so this should not barr
habeas, but in legal record, shows the 1inadequate process for
remadie post trial-

10 As pointed out ia the (Leter), (Mtn A/A) and pleadings, I have

raised thar constitutional and statutory issuses that warrant the



relief sought, and are not precluded.
CONCLUSION;

I pray that this court will rehear, the points of law and fact;
and reciind or reverse its order to dismiss ihe appeal; and remand

same or by 1its own aathority grant what ever remedie it deems just.

Respecifully,

c
Cj?ékaqgéij%&_{éaééf
o3eph’ H. Gibbs
ECI, F4--A-282
610 hwy 9 West
Bennettsville SC. 29512

Ph 343-479-4181

2
Mr. Christian Saville, esg
Cy Mz. Benjamin limbaugh
office of: 3C. Attorney General
PO. 1154°
Columbia SC. 29211-1549

Pa 303-734-3737
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State of South Carolina
In the C t of A 1
Somee e peeeats R ECEIVEy-
TO: Ms. Jeany A. Kitchiags FEBglzmg

Clerk of Court

PO. Box 11623

S
Columbia SC. 29211 CCOUHOfAPPeaIs

RE: Josesph Gibbs $185709 - vs - State of SC.
ECI, F4-A-2&2
510 Hwy 9 West AR. Case 2018-002271
Bennettsvills SC. 29512
February/14/2019

Court,

Plzase find attached for filing in khe above cas2, my original,
motion for vrehearing. The order was filad 2/6/19, receivad by m2 on
2/11/19.

Thanks for your oprofessional assistance. If anything i nea2d to do

extra in this matter please let me know. 4;7%%)/’4”4%J
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PRODF OF SERVICE
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I the above named and signed appellate, cerctifies that on this
day, one true copy of this motion for rehsaring & letter, was served
on couns2l, Mr. Christian Saville as address below, by depositing
same in Evans mail on this Day, postages prepaid and proper.

. 7%
This/ /4§ "% /Day of/February/2019.
Respeactfully
Mc. Christian Saville, esqg '/Ef;£%?7%;:2%LJ4%zé§iﬁ
c/o Mr. Benjamin Limbaugh Jos2ph H. Gibbs
Office of: SC. Atvtornay General Appellant Pro 3e
PO. Box 11549 Ph 843-479-4131

Columbia $C. 29211-1349
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HONDRABLE: JENWY KITCHINGS
CLERK: S5C. COIJRT OF APPEALS
PO. 30X 11629

COLJMBIA 5C. 29211
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SC Court of Appeals
I A R P T A IR R R

}
H

-

it

f
H

i)

2ERii-i629E

v
—



