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Applicant filed an application for post-conviction relief (PCR) on September 12, 2013.
This Court convened an evidentiary hearing into the matter on June 9, 2017, at the Beaufort
County Courthduse. Applicant was' present at the hearing and represented by Deborah Butcher,
Esquire. Ruston W. Neely, Esquire, of the South Carolina Attorney General’s Office, represented
Respondent.

Applicant’s trial counsel, Byron E. Gipson (Counsel), Esquire, and Applicant were
present and testified. This Court had the opportunity to listen to their testimony and rule on their
credibility. This 'Court also had befor'e it a copy of the tﬁal transcript, the re;:ords of the
Allendale County Clerk of Court regarding the subject conviction, Applicant’s records from the
South Carolina Department of Corrections, the direct appeal records, and the pleadings in this
matter. This Court finds as follows:

I. PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Allendale County Clerk of Court. Applicant was indicted at the

August 2008 term of the Allendale County Grand Jury for murder (2008-GS-03-0135).
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Applicant proceeded to trial and was found guilty on February 12, '2009., Applicant was

sentenced by the Honorable Perry M. Buckner to confinement for life.

Applicant filed a timely Notice of Appeal. His appeal was perfected by Susan Hackett,

. Esquire, of the Office of Appellate Defense. A_pplicant’s conviction and sentence were affirmed

by the Court of Appeals. State v: Maner, 2012-UP-550 (S.C. Ct. App. filed October 10, 2012).

The Remittitur was issued on October 28,2012,

II. ALLEGATIONS

Applicant alleged the following grounds in his application:

1. Ineffective Assistance.of Trial Coumsel

a..

b.

Failure to -object 'to testimony the Victim was a good student, had no

problems at school, and was suitable for college; ‘
Failure to object to Investigator Silvaggio’s testimony on the basis it was
victimology;

Failure to object to Deputy Johnson’s ¢laim there would have been skid

marks if car was put in park while traveling 50 mph;

Failure to object to testimony concerning Derek Maner’s brother’s car by

James Hutton; ' ,
Failure to object to chain of custody for DNA reports on grounds State did

~not produce the chain ina timely manner?

Failure to object ‘to testimony regarding Jessica Bradley’s Convérsation
with Tony Carter on the basis of hearsay;

Failure o have expert testimony of Dr. Michael Ward held in ¢amera and
failure to object to his testimony which was outside his area of expertise;
Failure to object to testimony of Madoree Pipkins regarding jewelry on the
basis of relevancy; ' T

Failure to call Applicant’s mother as a witness.

I SUMMARY OFFACTS

Ericka Bradley (thé victim) was last seen on November 6,2006. ROA. 78, 80, 83, 87, 88,

90, 311. She ¢locked-oit of work the night of November 6, 2006, at 10:45 p.m. She was sent,

home as a result of horséplay with another employee. ROA. 545, 467? 468. Victim’s cousin,

Peter Tony Carter, picked her up from work to take her to Applicant’s home where she lived.

ROA.20-21, 24, 25. Applicant was her boyfriend and the father of her then six’~month-oid son.
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ROA."79-80. ‘Applic;,ant was not at home when they arrived. The victim and Carte; ré@ed to his —
vehicle fo ride around town. Seeing Applicanf in his car, Carter and victhﬁ “flagged” him and
pulled up beside Applicant at a stop sign. ROA. 26, 545-546. Applicant admitted at trial he was
cheatmg -on victim with another woman at the time. The victim- apparently suspected this and. .

confronted Apphcant after ﬁndmg h1m ROA. 548. The v1ct1m first requested Apphcant open the

‘back of his car. She then took out a baseball bat and attacked him. Applicant did .not become

violent at that time. After approximately thirt_y minutes of talking, the situation cooled, and the
victim asked Carter to leave her with Applicant. ROA.26-28, 546-548.

Applicant testified he and, the victim ‘were on the way to his home when she “started

getting agitated again and getting mad again.” ROA. 548. Applicant suggested they go see the
.other woman — by his admission “trying to ‘be slick” or “bluff” his way through the

confrontation. ROA. 548-550. According to Applicant, victim began to cuss and hit hir. ROA.

549-550. He maintained the victim “threw [his moving] car in park” and when the car stopped,

she left. ROA. 550-551. Again, according to Applicant, he tried to get the victim to get back into

.the car, She refused and he left. ROA. 552. Cell phone records confirmed AppIiCant placed a call

to Carter that'night at 11:57 p.m. ROA. 3'16’. Carter testified Applicant told Carter “she wouldn’t

get back in the car” and he left her near a local $tore. Applicant asked Carter to go get her. ROA.

299. However, Carteg could not find the '\fictim. ROA. 299-300. The victim was nét heard from

g e

or seen by her family again, nor did she show up at school or work, or cplrlcct,her“paycheck,s.
ROA. 98, 132, 135, 195, 196, 204, 208, 414-415, 463, 466. The only portions of the Victim’s

body recovered were blood and tissue - more specifically, “pleces of skeletal muscle and

peripheral nerve”- from the undcrcamdge of Applicant’s vehicle. The DNA testing corfirmed

the tissue was consistent with a “child of Jackie and Henry Bradley,” victim’s parents. ROA. -
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383-385, 426-427, 430. Dr. Michael Eugene Ward, a forénsic pathologist and Chief AMedicral
Examiner for Grec?n'ville County, testified his opi_nion was “the body who was Tun over by this
vehicle would likely receive signiﬁcérrt bodily injury which would cause great bodily harm or
possibly death,” ROA. 431. | |

‘Madoree Pipkins” testified concerming a phone call Applicant made to her from jail. Tr.
259, Vol. IIL. The phone call was also played for the jury. Tr. 259. Applicant told her to go and
retrieve Jewelry that was hidden in a flower pot. Tr. 259. He told hervto clean the jewelry off and
take it to California with "her and never tell anyone about it. Tr. 259, P_ipkins went to the
deécribed location, but claimed she was never able to find the jewelry. When she was unable to
find the jewelry she told Applicant and Applicant told her to g0 back and try again. Tr. 2_4 6, Vol.
LI The State argued this testimony Was evidence Applicant was disposing of jewelry the victim
was wéaring. |

Deputy James Hutto testified he" stopped Applicant’s brother on a routine traffic stop. Tr.
256 Vol. II. He testified Applicant’s brother was nervous and the backseat of his vehicle was
m1ssmg Tr. 257. Several days before the brother s court appearance for the traffic ticket, he had
the still-fiinctional vehicle destroyed in a car compacter. Tr. 258. The State argued this testimony
was crrcumstantral evidence indicating suspicious activity of Apphcant and. Applicant’s brother
involving the disposal of poténtial evrdence

V._FINDINGS OF FACT AND CONCLUSIONS OFLAW

This Court finds that ‘Applicant has failed to satisfy his burden to prove Counsel ‘was
deficient or that he was prejudiced Aby Counsels’ alleged deficiencies. Applicant bears the burden
of proving the allegations in his application. Butler v: State, 286 S.C. 441, 442, 334 S.E2d 813,

814 (1985). Where the application alleges ineffective assistance of counsel as a ground for relief,
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Applicant ‘must prove “counsel’s conduct so undermined the proper functioning of ‘the
adversarial process that [it] cannot be rehed upon as having produced a just result.” Stnckland
466 U. S 668. The proper measure of performance is whether Counsel provided representation
within the range of competence required in criniinal cases. Id.
This Court finds Applicant has failed to se}tisfy his burden to prove Counsel’s actions
‘'were deficient. Applicant. also. ~failéa to prove he was prejudiced by Counsel’s ‘allegéd
deficiencies. This Court finds Applicant’s te_st_imony lacked credibility and Counsel’s testimony
was credible. This Court finds Counsel properly prepared for Applicant’s trial. This Court finds
Counsel elucidated valid trial sﬁategies in defending Applicant and preparing -for"grial; This
Court finds Counsel rendered adeqli.ate -assistance and exercised_prbfé'ssiohal judgment in fhjé
decisions at trial. This Court dismisses Applica.nt’s application for the _rcés’ons set out below:
A Ir;'efféctive Assistance of Counsel
In evaluating allegations of ineffective assistance of counsel, the court applies the two-
pronged test outlined in Strickland v. Washmgon 466 U.S. 668. First, Apphcant must prove |
counsel’s performance was deficient. Id Under this prong, the court measures an aﬁomey ]
_performance by its “reasohableness _under,-prevzii_]i_ng‘_professmnal norms.” Cherry v. State, 300
S.C. 115, 117, 386 S.E.2d 624, 625 1989. The proper measure of performance is whether the

-attorney provided representation ‘within' the range of competence required in criminal cases.

Butler, 286 S.C. at 442, 334 SE.2d at 814. “Counsel is }strongly presumed to have rendered
adequate assistance and made _ail significanit decisions in the exercise of reasonable professional
judgment.” [d. Applicant must overcome this presumption to receive relief, Cherry, 300 S.C. at
118, 386 S. E2d at 625. Second Counsels’ deficient performance must have ‘prejudiced

Applicant such that “there is a reasonable probability that, but for counsel's unprofessional
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errors, the result of the proceeding would have been different.” Id, at 117-18, 386 S.E.2d at 625.
“[E]very effort be made to eliminate the distorting effects of hindsight” and to evaluate counsel’s
decisions at the time they were made. Strickland, 466 U.S. at 689. Accordingly, ‘courts must be

wary of second-guessing counsel’s tactics, Whitehead v, 'State',.:308 S.C. 119, 122, 417 S.E.2d

529,531 (1992).

1. Failure to obiect to testimony the victim was a_good student. ‘had no problems at
'school, and was suitable for college.

Counsel was not deficient for not Cross-examining the victim’s mother or Tnvestigator
Paul Silvaggio on the victim’s school record. Silvaggid‘ testified he was tasked with determining
whether ‘the victim was missing or 'had voluntarily moved somewhere else. Tr. 170, Vol. 11,
‘During his investigation, he spoke with teachers at the victim’s school and determined sheAwas a
good student, who consistently went to class, and was “college bound.” Tr. 171, Vol. IL The
victim’s mother, Jackie Bradley, aléo testified she was a good student. Tr. 212, Vol. II. This
Court finds Bradley’s and Silvaggio’s testirﬁony were appropriate and not objectionaiblc;. “[Aln
out of court statement is not hearsay if it is offered for the limited purpose of explainin’g.Why]a
government investigation was undertaken.” State v. Brown, 317.S.C. 55, 63, 451 S.E.2d 888, 894
(1994). The testimony conceming the viétim’s school attendance Wwas purely to establish yvhy the
Sheriff’s office began a homicide investigation.

__Applica’nt’s assertion Counsel should have attacked the victim’s séhoo! record and her

lack of suitability for college is without merit. Counsel testified he believed the best trial strategy
was not to pervsqna'll‘y‘attack the deceased victim at trial. This Court finds Counsel’s trial strategy
imminently reasonable. “Where counsel articulates a valid reason for employing certain strategy,

~such conduct will not be deemed ineffective assistance of counsel.” Stokes v. State 308 S.C.

546, 419 S.E.2d 778 (1992). Counsel testified attacking a deceased victim’s character, when it
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was merely used to explain why the Sheriff’s Office bvegan a missihg person investigation, would
certainly have been viewed poorly by a Jury. This Court finds Counsel’s decision not to aftack
the victim’s school record was sound trial strategy. Therefore, this Court finds Counsel was not
'deﬁcient for not attacking the victiﬁ’s school record.

‘This Court also finds A'ppllican't failed to prove he was ﬁre_judiceci by the 'tes'timony'

concerning the victim’s school record such that there was a'reasonable'proioabilit_yﬂthe result of

the trial would have been different. Sjlvgggio’s and Bradlcy’s fes_timo_qy- concerning the victim’s

school grades was not materia! to Applicant’s guilt 6rinnocence. The testimony merely served to
set the scene for the investigation and show the victim was rhissing,
Accordingly, this Cou’rp finds Applicant failed fo pro_ve' Counsel was deficient for not
objecting to the testimony concerning the victim’s school record: This Court also finds.Applicant
‘fa.ilegi to prove Counsel’s decision not to Cross-examine witnesses concerning the victim’s school
record prejudiced Applicant such that there was a reasohable probability the result of the ‘trial
would have'been different. Accordingly, this Court denies and dismisses this allegation.

2. Failure to_object to Investigator Silvaggio’s testimony ‘on '_the basis it ‘was
Vvictimology.

Applicant asserts Silvaggio’s testimony regarding the victim’s grades, attendance, and’
‘college eligibility was inappropriate victimology. This claim is without merit. Silvaggio was not

qualified as-an expert witness in the field of victimology nor did he testify as a victimologist.

FROU UGS N

-Silvaggio®s-testimony concerning *Vicimology” was only to show the reasoning behind law
enforcement’s decision on whether to begin 'a;homicide investigation or a missing person
investigation. In a reversed opinion, the Court of Appeals found the expert field of victimology
was not a scientific area of expertise, “[Clrime scene analysis and victimology are nonscientific

areas of expertise.” State v. Tapp, 387 S.C. 159, 167, 691 S.E.2d 165, 169 (Ct. App. 2010)
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(reversed on‘ other'grounds)l. Howcvef, Silvaggio was not qualified as nor purported to be an
expert in victimology. Silvaggio’s testimony, ‘concerning his investigation into the victim’s
habits and background, merely served to set the scene for the investigation. The testimony
showed why law enforcement bcheved the victim was dead or under duress instead of missing of
her 6wn accord. “I then devised, with law enforcement, aplan as to how to further approach the
investigation and further determme whether Ericka Bradley was missing on her own accord or
missing under distress or if something had tragically happened to Ericka Bradley.” Tr. 162.
Silvaggio’s testimony was not expert testimony. Silvaggio’s testimony ‘was entirely to
explain ‘why the homicide investigation was undertaken by the Sheriff's office. “[Aln out of
court statement is not hearsay if it is offered for the limited purpose of explaining why a
government investigation was undertiken.” State v.Brown, 317 S.C. 55, 63, 451 S.E.Zd 888, 894
(1994). “This Court finds Silvaggio’s testimony concerning his missing persons 'inyestigation was
appropriate and not objectionable. Therefore, this Coiirt finds Counse[ was not deficient for
failing to object to Silvaggio’s testimény on the b.e1$is that it was victimology. |
| Applicant failed fo prove he was pfejudiced-’by the testilﬁony concerning the .;/ictim’s
school record. ‘Silvaggio’s testimony ‘conceming the victim’s background ;nd school record
merely served to set the scene for the investigation and ‘show the victim ‘was missing
involuntarily, This Court finds it unreasohable to conclude the jury would have found Applicant

not guilty if the victim’s school record had been objected to or attacked via cross-examination.

Accordingly, this Court finds Applicant failed to prove Counsel was deficient for not
objecting to Silvaggio’s testimony on the: basis of victimology. This Court also finds Applicant
failed to prove Counsel’s decision not to object prejudiced Applicant under the Strickland

staridard. Accordingly, this Court denies and dismisses this allegation.
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3. Failure to object to Deputy Johnson’s claim there would have been skid marks if car
‘was puf in Dark‘whjle travelling 50 mph.

Counsel objected to Deputy Richard _;Tohnson’s testimony; concerning potential damage
that could have been done to Applicant’s car, oﬁ the basis “that the question called for
speculation. Tr. 28, Vol. III. The trial court sustained Counsel’s objection. Tr. 28, Vol. IIL.
Before Counsel objected, J ohnson bpinea he would expect skid marks on the road if a car was
put into park while travelling 50 mph. Tr. 28, Vol. IIL. Applicant contends J;Jhnsoﬁ’s‘opinion' he
would expect skid marks if a car was put into park while traveling 50 mph was 'improper }énd
prejudiced Applipant.

Johnson’s opinion did not require. special knowledge, but rather is common sense. See

Estate of Thompson v. Kawasalki Heav's'/"lndus.. Ltd, 933 F. fSupp. 2d 1111 (N.D. Iowa 2013)
(holding a police officer could give lay testimony regarding skid marks on road). “Lay witnesses
are permitted to offer opinion testimbr_ly when such testimony is rationally related to the

witness's perception, does not require special knowledge, and may assist the jury's undé'rstanding

of the witness's, téstimony.” State v, Blurton, 342 S.C. 500, 509, 537 S.E.2d 291, 296 (Ct. App.
"2000) (reversed on other ‘grounds). The Court of Appeal’s -opinion addressed Silvaggio’s
testimony on 'Applicant"s direct appeal. No. 2012-UP-550. The Court of Appeals affirmed’

Applicant’s conviction and cited State v. Williams, 321 S.C. 455, 464, 469 S.E.2d 49, 54 (1996)

(“A natural inference based on stated faéts is not ‘opinion evidence. Where the distinction

O s A e o W i A

betweeti fact and opinion is blurred, it s ofen best fo leave the matter to the discretion of the
trial judge.”). Applicant raised this issue in his direct appeal. This issue was addressed on its

merits and affirmed by the Court of Appeals. “Errors in a petitioner's trial which could have been

reviewed on appeal may not be asserted for the first time, or reasserted, in post-conviction

proceedings.” Simmons v. State, 264 S.C. 417, 423, 215 S.E.2d 883, 885 (1975). “Issues that
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could have been raised at trial or on direct appeal cannot be asserted in an application for post-

conviction relief absent a claim of ineffective assistance of counsel.” Drayton v. Evatt, 312 S.C.
4,9, 430 S.E.2d 517, 520 (1993). This Court finids this issue was addressed on direct appeal and,
therefore, is inappropriate for PCR. This Court also finds Johnson’s testimony was not opinion

evidence and was proper lay testimony.’

| Further, Johnsoén made the allegedly improper statement while testifying concerning

questions he asked Applicant. Tr. 28, Vol; . Johnson was not testifying for the truth of the
matter asserted. Counsél properly objected when Johnson attempted to explain thé reasons
behind his questions. At the ev;déntiéry hearing, Counsel testified he objected when he belisved
the officer’s testimony was going too far. Counsel also 'tes'tiﬁed he did not think it necessary to
object to e’ver)'r objectionable issue and he believed a Jury would view constant objections with
disfavor.

"This Court finds Applicant also failed to prove Johnson’s testimony was prejudicial. The
evidence on which the State’s case rested was the victim’s DNA on‘,the undercarriage of
Applicant’s vehic‘;le. Tr. 385-388. The iaentiﬁcétion of the skélctal and nerve tiss'ué DNA as the
victim’s was damning to Applicant’s assertion of innocence. Applicant’s assertion he dropped
the Victim off and never saw her again was belied by the blood on the unde‘rcarriagg of his

vehicle. The assertion the blood came from his brother running over a dog was debunked by the

TR A W

DNA evidence. This Court. finds_it unreasonable. to_conclude the jurywould-have-found

Applicant not guilty if Johnson’s question to Applicant concerning skid marks had been objected
to and excluded.
Accordingly, this Court finds this issue was addressed on direct appeal and, therefore, is

inappropriate for PCR. This Court also finds Applicant failed to prove Counsel was deficient for
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not objecting to Johnson’s. testimony conceming the lack of skid marks. This Court also finds
Applicant failed to prove Johnson’s testimony concerning the lack of skid marks was so
prejudicial that there was a reasonable probability the result of the trial would have been

different had it been curtailed. Accordingly, this Court denies and dismisses this allegation.

4. Failure to object to James Hutto’s testimony concerning Applicant’s brother’s car,

Deputy James Hutto’s testimony ‘was relevant and appr.opriate circumgtantial ,evii:ieﬁ'ce in
the State’s case. Applicant alleges Counsel ,should’have objected ‘to Hutto’s testimony on the
basis it was not relevant. Hutto testified he stopped Applicant’s brother on a routine traffic stop.
He testified Applicant’s brothér was nervous and the backseat of his vehicle was rmssmg
Several days before the brother’s court appearance for the trafﬁc tzcket he had .the s’ull-
functional vehicle destroyed in a car compacter. Counsel objected to Hutto’s testimony on
multiple occasions when he attempted to testify concerning hearsay statements of Applicant’s
brother. Tr. 257-258, Vol IL The State presented Hutto’s testimony concerning his personal
experiences aﬁd observations. The State used that circumstantial evidence to present a factual
’ theory of how the vicfirn’s body was dispé)sed. to the jury. Tr. 420—421, Vol. III. This _éoun finds
the evidence was relevart and proper for the jury’s consideration. Counsel properly argued the
_]ury should give it very little weight and consideration. This Court. finds any objection ?by
Counsel would have been overruléd. “Therefore, this Court finds Counsel was not deficient for

failing to object.

Accordingly, this Court finds Appiicant failed to prove Counsel was deficient for failing

to object. This Court also finds Applicant failed to prove he was prejudiced by Hutto’s testimony .

such that-there ‘was-a-reasonable probability the tesulf of the trial would have been different.

Accordingly, this Court denies and dismisses this allegation.
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5. Failure to object to the ¢hain of custody based on the lack of timeliness by which the
State produced it.

The State produced a certified SLED chain of custody to Counsel. Tr. 30, Vol. 1. Counsel
made a pre-trial motion to suppress the DNA evidence based on thé chain‘of custody. Tr. 28-29,
Vol. L. Counsel also extensively Qﬁjectsd to the SLED ref:orts, based on the chain of custody. Tr.
117, 120, 165-166, Vol. TI. This Court finds Counsel ‘appropriately objected to the chain of
custody where he had a valid reason ;co do so. ’fhis Court ﬁn&s’ Counsel adequately objected and
defended his client where he thought the;e ‘were wealmes;es in the chain of custody. Counsel’s
arguments against the chain of custody were ¢cogent and specific. Tr. 30-31, Vol L.

This Court also finds Counsel had sufficient time to review the chain of custody aftér the
fS'tate"prod'uced the document. Counsel testified he had enough time to review the 'docufne_nt and
felt prepared. The testimony elicited by a witress for a chain of custody witnéss is
uncomplicated. “[W]e have consistently held that the chain of custody need be established only
as far as practicablé, and ‘we reiterate that every person handling the evidence need not be
| identified in all cases... The ultimate goal of chaiﬁ of custody requirements is simply to ensure
that the item is what it is purported to be.” State v Hatcher, 392 S.C. 86, 95,708 S.E.2d 750, 755
(2011). “Although it is the obligation of the prosecution to establish the chain of (;ustody, this
does not mean that everyone who laid hands on thé evidence must be called. Indeed, gaps in the

chain of custody normally go to the weight of the evidence rather than its admissibility.” State v,

Brockmeyer,-406-S:C-324-3 41,751 8:E:2d 645,654 (2013) (intternal cites ‘omitted).
Accordingly, this Court finds Applicant failed to prove Counsel was deficient for failing

to object to the chain of custody on the basis of timeliness. Accordingly, this Court denies and

dismisses this allegation.
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6. Failure to_object to testimony regarding Jessica Bradley’s conversation with Tony
Parker on the basis of hearsay.

Counsel objected to Jessica Bradley’s conversation with Tony Parker on the basis that it
was hearsay. Tr. 154, Vol. TIL Therefore, Applicant’s allegation Counsel should have objected
on the basis of hearsay is without merit. The trial court overruled Counsel’s objection and stated

the statements were not hearsay because they did not allege the truth of the matter ‘asserted. Tr.

15,4, Vol. III. Therefore, Applicant could have raised this issue on direct appeal. “Issues. that

could have been raised at trial or on direct appeai cannot be asserted in an application for post-

conviction relief absént a claim .of ineffective assistance of counsel.” Drayton v. Evatt, 312 S.C.

"at 9, 430 S.E.2d at 520. This Court finds Counsel prqpeﬂy objected and, ‘therefore, Applicant

could ‘have -raised this ground on direct appeal. Therefore, this issue is not proper for PCR
réview.
Counsel properly objected. Therefore, Counsel’s actions were not deficient. After the trial

court overruled Counsel’s objection, Counsel thoro_ughly cross-examined Bradley concerning the

~ statements. Tr.. 156_—159, Vol. TI. This Court finds further objections by Counsel would have

been futile because the trial court had already tuled on the issue. After ‘objecting, he
appropriately cross-examired Bradley on the conversation and called her .credibility into
question. Tr. 156-159.

Further, Applicant failéd to prove he -was prejudiced by the conversation between

e i -

“Bradleyand Parker. The corversation was merely one piece of additional circumstantial

evidence. This Court finds it unreasonable fo conclude the jury would have found Applicant not

‘guilty if the conversation between Bradley and Parker had been suppressed. Therefore, this Court

finds Applicant has failed to show how the conversation prejudiced him under the Strickland
standard.
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This Court finds Counsel properly objected and preserved this issue for direct appeal.
Accordingly, this issue is not appr(.)priate for PCR and must bel dismissed. Further, Applicant
failed to prove Counsel was deficient. This Court also finds Applicant failed to prove he was
prejudiced by the conversa‘;‘i-c')y'l such that there was a reasonable probability the result of the trial

would have been different. Accordingly, this Cotrt denies and dismisses this allegation.

7. Failure to have the testimony of Dr. Michael Ward held in caméra g’md failure to
object to his testimony. which was outside his area of expertise.

This Court finds Dr. Michael Ward’s testimony was proper and within the bounds of his
qualification as an expert in forensic pathology. Tr. 181, Vol. IIL. 'This allegation is without

‘merit. This Court also finds Dr. Ward’s reliance on the documents of other experts was proper in

forming his own o’_pinioné. Tr. 191, Vol. III. Applicant alleges Counsel should have .objected to

Dr. Ward’s testimony as outside his area of expertisé. “[A]n expert witness may state an opinion
based on facts not within his firsthand knowledge.... He may base his opinion on information,

whether or not admissible, made available to him before the heariﬁg if the information is of the

type reasonably relied upon in the field to make opinions.” Dawkins v. Fields, 354.S.C. 58, 64—
65, 580 S.E.2d 433, 436 (2003). Further, Counsel extensively créss~examined Dr. Ward z;nd
attempted to discredit ‘his knowledge of Applican_t’s case. Tr. 187-195, Vol. IIl. Dr. ‘Ward
testified he had been qualified as an expert witness in forensic pathology well over a hundred

times. Tr. 181, Vol. IIL. Therefore, this Court firds Applicant failed to prove Counsel’s decision

e TR e

not to objectto D?Ward’s"t'csﬁmony was unreasonable under professional norms.
Accordingly, this Court finds Applicant failed to prove Counsel was deficient for failing

to object to Dr. Ward’s testimony. Accordingly, this Court denies and dismisses this allegation
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8. Failure to object to Madoree Pipkins’ testlmonv regarding the jewelry on the basis of
relevancy. \

It was j)roperly the jury’s 'providence to determine the weight of the jewelry as evidence
of Applicant’s guilt. “[I]f the evidence is admissible under Rule 702, SCRE, the trial judge
should determine if its probative value is outweighed by its prejudicial effect, Ruie 403, SCRE.
Once the evidence is admitted under these standards, the Jjury may give it such weight as it deems
appropriate.” State v. Coungil, 335 S.C. 1,20-21, 515 S.‘E,2d 508, 518 (1999)..

Madoree Pipkins’ testified conceming conversations she had with Applicant ‘while he
was in jail. Tr. 259, Vol. IIL Appli'cant told ,her",to gb and retrieve jewelry that was hidden in a
flower pot. Tr. 259, Vol. III. He told her to clean the jewelry off and take it to California with her
and never tell anyone about ‘it. Tr. 259, Vol. IIL Pipkins went to the described location, ‘but
claimed she was never able to find the jewelry. Tr. 246, Vol. III. When shé was unable to find
the jewelry she told Applicant and Applicant told her to go back and try again. Tr. 246, Vol. 111
The State used ‘the Jerglry to present a factual theory that Applicant actively attempted to
conceal evidence. Tr. 424, Vol. III. The State introduced pictures of victim weanng Jewelry. Tr.
361, Vol. IIl. The State made arguments regarding the ewdentlal value of the Jewelry,
circumnstantial evidence. Counsel argued the evidentiary weight of the jewelry ‘was-minimal
because the State’s link between the jewelry -and the victim ‘was tenuous. Tr. 408, Vol. IIL

Further, Applicant testified at trial and explained his version of where the jewelry originated. Tr.

PN L SEmEmTT X

361-363; Vol TII."At the evidentiary heanng, Counsel testified he told Applicant not to speak
with anyone, other than Counsel, on the phone. Counsel testified the phone calls sounded very

suspxmous, but he believed the jail calls -were admissible. This Court agrees with Counsel’s

assessment the jail calls were admissible.

Page 150 18




Per the introduced audiotape, Applicant waé fully aware his jail calls were being recorded
and could be used againstv him. Tr. 259, Vol. IIl. This Court agrees the jail calls were statements
against Applicant’s own interest under Rule 804(b)(3). This Court finds the State’s presentation
of the jewelry as circumstantial evidence was not mofe prejudicial than probative under a Rule
403 analysis. Therefore, this Court finds Counsel was‘not deficient for failipg to object to the
admissible conversations between himself and Pipkins.

Applicant failed to prove he was prejudiced by Pipkins® testimoriy. Pipkins’ testimony
was merely one 'pie;:e of ad&itiona’l circumstantial ‘evidence. Further, Applicant provided an
exljlanation for the jewelry duririg his testimon)". Tr. 361-363, Vol. ,IfI., This Court ﬁpds it.
unreasonable to .conclude the jury would not have found Applicant guilty without Pipkins’
testimonly, Therefore, this Court finds ,A'pp]icant‘,.hias failed to show how the introduction of
Pipkins’ conversation prejvu‘diced Applicant under the Strickland standard.

Accofdingly, this Court finds Applicant failed to prove Counsel was deficient for ‘not
‘objecting to Pipkins testimony aé a witness. This Court also finds Applicant failed to prove he
. was prejudiced by Pipkins’ testimony sucﬁ that there was a rea;ohable probability thé.reSult_ of

the trial would have been different. AccOrdfngly,,thfs ‘Court denies and dismisses this allegation.

9. Failure to call. Applicant’s parents as witnesses.
Applicant asserts Counsel should have called his parents as witnesses to testify Applicant

did not have blood on his clothes when he arrived home. At the evidentiary hearing, Applicant’s

mother testified he came home around 1 a.m. the night the murder took place. She also testified

she did not see blood on his clothing. She testified she was willing to testify ‘at trial if Counsel

thought he_needed—her.—Applicant’s—mother’s—testimony—did —tiot—account—for Applicant’s

whereabouts at the time of the miurder. Therefore, she was unable to provide Applicant with an
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alibi. Applicant’s father did not testify at the evidentiary hearing. “The applicant’s mere
speculation what the ‘witnesses’ tes‘timonyv would have been caonot, by itself, satisfy the.
applicant’s burden of showing prejudice.” State v. Glover, 318 S.C. 496, 498-499, 458 S.E.2d
538, '540. Therefore, this Court :ﬁrids any prejudice derived from Counsel’s failure to call
Applicant’s father as a wi'toe's's is'puarely speculative. - |
Counsel testified he spoke with Applicant and his mother extensively about whether she
should testify. Counsel testified Applicant did not want his mother called to testify and his .
mother did not wish to testify. This Court finds Applicant’s mother’s testimony that Applicant
did not have blood on his clothes the ‘night of the murder would have been insignificant..
Exculpatory testimony from a defendant’s own rnother lacks credibility. Further, the State
asserted Applicant ran the victim over with a car, which would not have caused Applicant’s
clothes to become bloodied. Therefore Counsel was not deficient for choosing not to call
Applicant’s mother where neither he nor his mother wished for her to testify and her testimony
was not pivotal to Applicant’s case. Applicant has also failed to prove his mother s testimony
could have reasonably changed the result of the tnal ‘
Accordingly, this Court finds Applicant failed to prove Counsel was deficient for failing

to call Applicant"s mother as a witness. This Court ‘also finds Applicant failed to prove he was

‘prejudiced by her failure to testify under the Strickland standard. Accordingly, this Court denies

and dismisses this allegation.

B it

s e e e
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V1. CONCLUSION

Based on the foregoing, this Court finds and conch'xdes Appiicant, Derek Maner, has not
established any constitutional violations or deprivations that would require this Court to grant his
application. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice. '

This Court-notes Applicant must file and serve a notice 6f appeal within thirty 30 days
from receipt of written notice of entry of judgment to secure the appropriate appellate review.
See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 1991,
Applicant has a right to appéllate Cbmsel’s assistgnce in seeking review of the denial of post-
conviction relief. Rule 71.1g, SCRCP, provides that if Applicant wishes to seek appellate review,
his post-conviction relief attomey must serve and file a notice of appeal on Applicant’s behalf,
Applicant and his attorney are directed tb South Carolina -Appellate Court Rule 243 for
appropriate procedures for appeal.

ITIS THEREFORE ORDERED THAT:

1. The Apphcatlon for Post—Conv1ct10n Rehcf is demed and dlsxmssed with
préjudice; and

2. Applicant must be remanded to the custody of the Department of Corrections to
complete service of his sentence

AND IT IS SO ORDERED this 07\, 6— day of <:’,u\>5ce,v\z\,¥£)/ ,2017.

DIANE S. GOODSTEIN

RN

PresidingJudge
14" Judicial Circuit

g\- N Q,Téo va , South Carolina
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STATE OF SOUTH CAROLINA ”: i o). i IN THE COURT OF COMMON PLEAS

COUNTY OF ALLENDAFE %

o o Koo m.--‘.nr\n.
4k %

R I oew
f‘,i.;): R e L B

< A0y OB FOURTEENTH JUDICIAL CIRCUIT

i 2018-CP-03-0165 'RE
- CP-03-
; Feg » %D
v ) CONSENT ORDERS(? €0 219
) GRANTING BELATED 0l of
) REVIEW PURSUANT TO 40.09
State of South Carolina, ) AUSTIN V. STATE! als
)
Respondent, )
)

This matter comes before the Court by way of a post-conviction relief (PCR) application
filed on August 27, 2018. Applicant is represented by Deborah J. Butcher, Esquire. Respondent is
represented by Assistant Attorney General Christian Saville of the South Carolina Attorney
General's Office.

L PROCEDURAL HISTORY
Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Allendale County Clerk of Court. Applicant was indicted at the
August 2008 term of the Allendale County Grand Jury for murder (2008-GS-03-0135). Applicant
proceeded to trial before the Honorable Michael G. Nettles and was found guilty on February 12,
2009. Byron E. Gipson, Esquire, represented Applicant. Judge Nettles sentenced Applicant to life

imprisonment for murder.

Applicant filed a timely notice of appeal. His appeal was perfected by Susan Hackett,

Esquire, of the Office of Appellate Defense. Applicant’s conviction and sentence were affirmed

" Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991).
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by the Court of Appeals. State v. Maner, 2012-UP-550 (Ct. App. filed October 10, 2012). The
remittitur was issued on October 28, 2012.
2013-CP-03-0159

Applicant filed his first application for post-conviction relief on September 12, 2013, in

-which he alleged the following grounds for relief:

1. Ineffective Assistance of Trial Counsel '

a. Failure to object to testimony the victim was a good student, had no

problems at school, and was suitable for college;

b. Failure to object to Investigator Silvaggio’s testimony on the basis it was

victimology;

c. Failure to object to Deputy Johnson’s claim there would have been skid

marks if car was put in park while traveling 50 mph;

d. Failure to object to testimony concerning Derek Maner’s brother’s car by

James Hutton;

e. Failure to object to chain of custody for DNA reports on grounds State did
not produce the chain in a timely manner;
Failure to object to testimony regarding Jessica Bradley’s conversation with -
Tony Carter on the basis of hearsay;

Failure to have expert testimony of Dr. Michael Ward held in camera and -
 failure to object to his testimony which was outside his area of expertise;
~ h. Failure to object to testimony of Madoree Plpkms regarding jewelry on the
basis of relevancy;
i. Failure to call Applicant’s mother as a witness.

o

An evidentiary hearing into the matter was convened on June 9, 2017, at the Beaufort
County Courthouse before the Honorable Diane Schafer Goodstein. Applicant was present at the
hcarihg and represented by Deborah J. Butcher, Esquire. Ruston W. Neely, Esquire, of the South

Carolina Attorney General’s Office, represented Respondent. Judge Goodstein denied and

dismissed Applicant’s application with prejudice by an order filed on October 1 1 2017. As
evidenced by the attached affidavit from Ms. Butcher, Ms. Butcher’s office received the order on
October 31, 2017, but the order was not placed before Ms. Butcher. On December 6, 2017, Ms.
Butcher received an ema1I from Tristan Shaffer, Esquire, who was previously relieved, about the

order of dismissal. Ms. Butcher called the Court and was 1nformed Ms. Shaffer was actually still
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the attorney of record and Ms. Butcher could not file an appeal on behalf of the Apphcant
Accordmg to Ms. Butcher’s afﬁdav1t she assured the Apphcant they would file an appeal from
his PCR dismissal and he did not waive his right to do so.
1L ALLEGATIONS
In his second and current PCR .application, Applicant alleges he is being held in custody
uniawfully for the following reasons:

1. “My attorney failed to timely appeal the order of dismissal from my PCR hearing dated
October 26,2017

III.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

Apphcant alleges that he was denied the right to appeal the dismissal of his previous post-
conviction relief application because his prior PCR counsel, Deborah J. Butcher, Esquire, did not
timely file his appeal. This allegation is corroborated by the attached affidavits from Ms. Butcher
and Mr. Shaffer explaining the failure to timely appeal from the order of dismissal. Pursuant to
Austin v. State, a post-conviction relief applicant may petition the South Carolina Supreme Court
for discretionary review of the dismissal of his prior application.

Respondent consents to allow Applicant a belated review of the denial of his PCR
application (2013-CP-03-0159). In light of the information provided to this court and the attached
affidavit, this Court finds that Applicant did not knowingly and voluntarily waive his right to

appeal his first PCR application. Accordingly, this Court grants Applicant a belated review of the

denial of post-conviction relief pursuant to Austin v. State, in which he may raise on appeal any
issues that were raised and ruled upon in his prior application. In order to secure this review,
however, Apphcant must appeal from this Order.

IV. CONCLUSION
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This Court advises Applicant that he must file a notice of intent to appeal within thirty (30)
days from the receipt of written notice of entry of this Order to secure appropriate appellate review.
His attention is also dlrected to King v. State, 308 S.C. 348, 417 S.E.2d 868 (1992) and Rule 243
of the South Carolina Appellate Court Rules for the appropriate procedures for ﬁlmg a belated
appeal.

ITIS THEREFORE ORDERED:

1. That Applicant be granted an appeal of case 2013-CP-03-0159 pursuant to Austin v.

State; ‘
2. _That all other PCR allegations are waived and dismissed with prejudice:
3. That Applicant remain in the custody of the South Carolma Department of
- Corrections.
AND IT IS SO ORDERED this / 5 day of g

%

=)

A
PERR BUCKNER, III
Chief inistrative Judge

- Fourteenth Judicial Circuit

Walterboro, South Carolina
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STATE OF SOUTH CAROLINA .« o * g i & THE COURT OF COMMON PLEAS
COUNTY OF ALLENDALE™ “™ “® )" FOURTEENTH JUDICIAL CIRCUIT

2018-CP-03-0165

)
) SIGNATURE PAGE OF
V. ) CONSENT ORDER
) GRANTING BELATED
) REVYIEW PURSUANT TO
State of South Carolina, ) AUSTIN V. STATE!
)
)
)

Respondent.

... The consent of both parties to the grant of belated review pursuant to Austin v. State, 305

S.C. 453, 409 S.E.2d 395 (1991) is confirmed by the below signatures:

Christian Saville, Esg. Deborah J. Butcher, Esq. |
Counsel for Respondent Counsel for Applicant

' Austin v. State, 305 5.C, 453, 409 S.E.2d 395 (1991).




