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THE COURT: Yes, sir.

MR. MOYER: I have a motion to amend one of
those Indictments, Judge. So I bring that up.

THE COURT: Okay. Okay. Now, do you have the
amendment?

MR. MOYER: I do, Your Honor. May it please the
Court, Indictment No. 2011-3331 is for sexual exploitation
of a minor, second degree. Whereas the other ones are
sexual exploitation of a minor, third degree. I would
move to have Indictment No. 2011-3331 amended to the
lesser included offense of sexual exploitation, third
degree. The only change that would involve, Your Honor,
is when reading the Indictment, is to go to where it says,
on the second line, Knowing the character or the content
of the material possessed. Then after that skip to the
‘next word, Duplicate, distribute, transport, exhibit,
receive, exchange or solicit. Then pick back up with
material that contain visual representation.

THE COURT: Okay. Any objection to the
amendment?

MS. ROSS: ®No objection, Judge. But I would
move to quash the Indictment based on, I think it's Rule
5.

THE COURT: Yes, ma'am.

MS. ROSS: About the 90 days, the Indictment has
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to be done in 90 days. They rarely are so I move to
dismiss on that basis. Furthermore--

THE COURT: You feel very strongly about that
motion, do you not?

MS. ROSS: I would like to put on the record,
furthermore, as far as that motion to quash, I'd also move
to quash based on Constitutional issues, a violation of
First Amendment, freedom of speech through the 14th along
with the Fifth, due process, Amendment 14th. I would
argue that the statute itself is vague and overbroad.

Hill v. Colorado states in part, A conviction fails to

comport with due process if the statute under which it is

" obtained fails to provide a person of ordinary

intelligence fair notice of what is prohibited, or is so
standardless that it authorizes or encourages seriously
discriminatory enforcement.

Here this is surfing the web which opens a whole
new world of things that can come into your computer and
come in -- into you world without any pre-warning. Like,
I guess, we get on Westlaw, you're going outside your safe
zone, we're going to charge you a lot of money or put you
in jail. There's nothing like that when you're surfing on
the net. To give just a warning that this is going
outside the law.

Furthermore, as far as -- in the statute itself,
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it talks about using any terms like Lolita and teen or
teen angel, terms that certainly would be overbroad to
infer intent to- have chiid pornography. I mean, some of
these would arguably a book, literature, stuff thaf would
be protected by the constitution. And by stating that the
use of such language is automatically ~- would add an
inference that something in child pornography, I would
argue 1is overbroad. So I would move to quash based on
those constitutional arguments and the parallel State
Constitution for that as well.

THE COURT: Okay.

MS. ROSS: And, I guess, we could -- if I can
just get a ruling on that. And I've got another sort of
related motion as well.

THE COURT: Okay. With respect to thoée two
motions, I believe as the law is couched presently, that
I'm compelled to deny the same. I think those issues that
you complain of regarding the breath of the statute are
issues to be taken up either by the Appellate Courts of
this State or by the legislature. Therefore, I'll
respectfully deny the same. And respect to the timing of
the Indictments, again, respectfully deny the same.

MS. ROSS: Thank you, Your Honor.

THE COURT: Okay, anything else?

MS. ROSS: Well, Judge, just as far as voir
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dire --

THE COURT: Yes, ma'am.

MS. ROSS: I did hand up voir dire request. And:
here, I think, it has to do with voir dire, we would move
to stipulate that material pictures and video images that
were removed from the hard drive of this computer, -did
contain visual representation of a minor engaged in sexual
activity. We would stipulate to that right now. I think
here these images were such that just to be, you know, not
shocked in trial, I went to look at some of the images and
stopped it. Just because it's that graphic. And frankly
would encourage the jurors to react emotionally. That's
just what -- what child pornography is. And here, unlike
you might have a teenager or young adult, these-are
clearly children. And based on Rule 403 and 404, we'd
argue the prejudicial effect would outweigh any probative
value.

And we would certainly ask that -- I can renew
this motién later on after we pick a jury but I thinkAthe
jury needs to be specifically asked whether viewing or
being forced to view child pornography and very graphic
images like that would appeal to their emotions and could
effect the impartiality of their decision. And I think —--
I think they themselves could comment on that bﬁt I also

think that there's a waive test that, you, the Judge,
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would have to do to find out whether the prejudicial
effect would outweigh the probative value. Which T think
it would. |

THE_COURT:' Do yoﬁ have any objection to the
voir dire? |

MR. MOYER: Judge, I really haven't had a chance

- to look over this too closely.

THE COURT: I will tell you as I look at it, I'm
inclined to ask these questions simpiy bésed on - I agree
with the argument Ms. Ross has advanced. I don't think
these questions are over the line.

MR. MOYER: You =-- which:argument?

THE COURT: Her argument that giving the
sensitivity of some of fhe issues that will arise in this
case, it 1s appropriate to ask at a threshold some of
these questions.

MR. MOYER: I mean, without having read this
closely, my énly_fear is that‘the question needs to be
asked very carefully beéause I think--

| THE COURT: Read the questions and tell me if
you disagree with the questions. Because I would read
them exactly as they are. I think really think it's
number three that we're talking about. -

MR. MOYER: Yeah, I don't think I have an

objection to--
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THE COURT: Yeah, I thought that was a pretty
reasonable way of posing that question. Kudos to
Ms. Ross.

MR. MOYER: I'm not sure if request number two
would have bearing or should be asked. I think question
number three I understand. But this case is not about --
we all have a victim coming in to testify to things.

THE COURT: I understand. That's a fair
question, I'm going to ask that as well.

MR. MOYER: Okay.

THE COURT: I think that would certainly color
the cloud in their perspective. I think that's fair for
the Defendant to ask.

MR. MOYER: I would object to number seven, Your
Honor. That is essentially just a matter of law. Once we
start explaining legal issues in voir dire--

THE COURT: With respect to number seven and
number eight, probably will ask those in another way.
I'll make it very clear to them that the State has the
burden of proof. And I'll explain all of that in
excruciating detail ultimately by the end of the trial.

MR. MOYER: I.understand that, yes.

THE COURT: Okay. All right. And I'll allow
the amendment, obviously, based on -- based on the -- no

objection from the Defense.
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Okay; we can bring them in.

THE COURT: rGood morning, ladies and gentlemen,
good to see you again. .Welcome to courtroom six. We're
going to pick a jury on the cases at bar currently. Now
you will remember that downstairs I asked you is a series
of questions. And those questions were designed to
determine whether you were qualified to serve as jurors in
the State of South Caroclina in the County of Greenville in
the United.States. I'm going to ask you additional
questions today but these questions determine whether
you're qualified and or whether it is suitable for you to
serve as a juror on this particular case. So remember
that you continue under your oath that you took downstairs
to be truthful in your responses. And when I ask you
these questions, the same rule applies. And that is if
the answer is in the affirmative, I'd ask you to stand up
and state your name and your juror number.

But before we get started, it's important for me
to give you some idea of what this case is. What it's
about, what some of the factual allegations are and to
announce the case for you. So first I will tell you that
this is the case of Frederick Chappell.

Or is it pronounced Chapel, Ms. Ross?

MS. ROSS: Chapel.

THE COURT: .Mr. Frederick Robert Chappell. And
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these are Indictments'2011—GS—23—3327, 3328, 3329, 3330
and 3331. The State has charged Mr. Chappell with five
counts of sexual exploitation of a minor in the third
degree. Now, ladies and gentlemen, before I read to you
the allegations there's something I need to tell you. And
this is very important. And that is as follows. 1In
criminal court in the United States of America, in every
court in United States of American, a defendant is
presumed innocent until proven guilty beyond a reasonable
doubt by the State. The State has the burden of proving
each and every element of the offense beyond a reasonable
doubt .

Now, until such time as 12 of you make a
determination that the State has met its burden of proving
each and every element of each of these Indictments, the
defendant is presumed innocent. As Mr. Chappell sits in
this courtroom right now, he has a cloak of innocence
around him that has not been pierced or compromised in any
way, shape or form. And you will make a determination as

to whether the State has met its burden of proof. The

reason I tell you that is because it's a very fundamental

premises of our justice system, the presumption of
innocence. And I also need to tell you that before I read
these allegations. Because I'm going to read what the

allegations are and I don't you to presume from the fact
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that I'm reading to you factual allegations that I'm

telling you what happened. I am not. I'm telling you

" what the allegations are.

Indictments are charging papers. And that is

the charging paper which gets us to where we are now.

Brings the charges which comes to trial. So I caution

you, when I read to you the allegations, don't take that
at face value. Twelve of you in this matter will
determine whether thése factual allegations are correct,
what the facts are in this case and whether the State has
met its burden of proof.

Now, ladies and gentlemen, I have five
Indictments here and I've read to you all of the
Indictment numbers. And they are essentially the same.
And the State would allege that Mr. Frederick Robert
Chappell, did in Greenville County, between December 1st,
2010 and Janﬁary 13th 2010, knowing the character or
content of the material, possessed material that contained -
a visual representation of a minor engaged in sexual
activity. In each and every Indictment there ié an
allegation that he was in possession of a separate video.
Collectively five videos.

Now, ladies and geritlemen, the reason I read you
the allegations is so that you can answer questions from

an informed perspective and intelligently. And the first
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guestion that I have to ask you is whether there is anyone
among you who has any prior knowledge any prior
disposition or any prior opinion regarding the parties or
the allegations in this case?

All right, let the record reflect no affirmative

response.

Ladies and gentlemen, Ms. Susannah Ross of the
Greenville County bar is representing Mr. Chappell‘in
lawsuit. I will ask you, 1is there anyone among you who
has a professional, family or personal relationship with
Ms. Ross? |

All right, let the record reflect no affirmative

response.

Ladies and gentlemen, as you know the Defendant
is Mr. Frederick Robert Chappell. 1Is there anyone among
you who has a personal, professional or personal
relationship or family relationship with Mr. Chappell?‘

There was no response.

All right, ladies and gentlemen, the 13th
Circuit Solicitor's Office is prosecuting this casé.

Mr. Mark Moyer is the assistant solicitor who will be
prosecuting this case on behalf of the State. Is there
anyone among you who has a personal or professional or
family relationship with Mr. Moyer or anyone employed by

the 13th Circuit Solicitor's Office?
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Yes, sir. :

PROSPECTIVE JUROR: Yes, Your Honor, I represent
several clients who are being prosecuted by the,
Solicitor's Office. I don't know Mr. Moyer personally.

THE COURT: Okay, Mr. Neal, for the record would
you state your name and juror number. .

PROSPECTIVE JUROR: Jonathan Neal and my number
is 152.

THE COURT: Okay, thank you, Mr. Neal. Let me
ask you this, knowing that do you think that you could
still be a fair and impertial juror in the trial of this
case and render a verdict in accordance with the law as I
give it to you?

PROSPECTIVE JUROR: I do, Your Honor.

THE COURT: All right, thank you, Mr. Neal, I
appreciate you telling me that, sir.

Anyone else?

There was no responsel

Okay, ladies and gentlemen, I'm going read to
you a list of prospective witnesses in the case. This may
be a comprehensive list, it'may not be. BUtvas we look at
the case_going forWard,’theseeere witnesses who maybe
called. And I'm going to read that list off to you.

Those are Jim Perry, Michael Raiﬁey, Corazon Navalle,

Phyllis Lewis, Beverly Pettit, Corporal Whitner, Jenny
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Moran, Corporal Cook. Now, ladies and gentlemen, is their
anyone among you who has a personal or professional or
family relationship with any of those perspective
witnesses?

All right, let the record reflect there was no
affirmative response.

Ladies and gentlemen, isvthere any member of the
jury who has been a victim of a violent crime?

Yes, ma'am, if you'd staﬁd and state your name
and juror number.

PROSPECTIVE JUROR: Sharon La&elle, juror 127.

THE COURT: Yes, ma'am.

PROSPECTIVE JUROR: Jim Perry, if it's the same
Jim Perry, is someone that I hired on my ex husband. I
don't know if this would...

THE COURT: As a private investigator?

PROSPECTIVE JUROR: Yes.

THE COURT: Okay. All right. Do you think
knowing that you could still be a fair and impartial juror
in the trial of this case and render a verdict in
accordance to the law as I give it to you?

PROSPECTIVE JUROR: I sure could.

THE COURT: All right, thank you, I appreciate
you telling me.

Okay, I know that was the question before. So
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the next question was is there anyone among you who has
been a victim of a violent crime?

All right, no affirmative response.

Is there anyone among you who has been sexually
abused or have a close friend or relative who has been
sexually abused?

PROSPECTIVE JUROR: My best friend was sexually
abused by her father.

THE COURT: Okay, name and juror number?

PROSPECTIVE JUROR: Sue Boeker, 27.

THE COURT: .Okay. Do you think you could still
be fair and impartial given that fact?

PROSPECTIVE JUROR: Yes.

THE COURT: All right, thank you.

Yes, ma'am.

PROSPECTIVE JUROR: I was sexually abused by a
family member.

THE COURT: Okay, giving that fact do you fhink
you could still be fair and impartial in this case.

PROSPECTIVE JUROR: Yes, sir.

THE COURT: Okay, thank you for telling me, I
appreciate that.

Yes, sir.

PROSPECTIVE JUROR: Yes, my wife was sexually

abused by her father.
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THE COURT: Okay. Do you feel that you could
still be fair and impartial given that fact?

PROSPECTIVE JUROR: Yes, sir.

THE COURT: Okay, thank for telling me, I
appreciate it, sir.

Okay. All right. Ladies and gentlemen, in this
case the Defendant has been accused of possessing child
pornography, depicting young children involved in graphic
sexual acts. Is there any member of the jury panel who
cannot put their motions aside and render a fair and
impartial and objective decision in a case dealing with
this subject matter?

Okay, let the record reflect there was no
affirmative response.

Is there any member of the jury panel who works,
volunteers or contributes in a financial support to any
rape crises center?

There was no response.

Is there any member of the jury panel who
financially supports, volunteers or works with the victim
related services? And when I say that, is there anyone
among you who contributes to or works with or is a member
of any organization such as MADD or SADD or any
organization tﬂat advocates for victims rights for

criminal prosecution?
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Okay, let the fecord reflect no affirmative
response.

All right, is there anyone among you who is
related, has a close family relationship by blood or
marriage to someone who works in law enforcement?

Yes, ma'am.

PROSPECTIVE JUROR: My husband.

THE COURT: What's your name and juror number?

PROSPECTIVE JUROR: Tracy Winetroub, juror 219.
He's a sheriff's deputy for Spartanburg Counﬁy.

THE COURT: Do you think you still can be fair
and impartial given that fact? |

PROSPECTIVE JUROR: Yes, sir.

THE COURT: Thank you for letting me know, I
appreciate it.

Yes, ma'am;

PROSPECTIVE JUROR: My husband was with Anderson
County as a deputy and now he's a captain for Anderson
County.

THE COURT: Okay, given that fact you think you
can still be fair and impartial on this case?

PROSPECTIVE JUROR: Yes, sir.

THE COURT: Okay, thanks for letting me know, I
do appreciate that.

Is there anyone among you who served on the
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grand jury during the term at which this Indictment was
handed down?

There was no response.

Okay, is there anyone among you who believes
that for whatever reason, you could not be a fair and
impartial juror in the trial of this case and render a
verdict in accordance with the law as I instruct you?
| All right, let the record reflect no affirmative

response.

Any additional questions on voir dire?.

MR. MOYER: Not from the State.

MS. ROSS: ©No, none from the Defense.

THE COURT: Okay. Good enough.

All right, ladies and gentlemen, now we're going
to move forward with selecting a jury. I know you saw the
video downstairs and it's going to go just like the video
suggested. The Clerk of Court is going to read off your
name. And when she reads your name, I just need you to
come forward and face back out toward the rear of the
courtroom, looking at that clock. The attorneys will then
make preemptive challenges, that is strikes. And each
side is going~to get five strikes. So when you coﬁe up
bring everything with you because you may be sitting in
the jury box immediately. So bring your bag, backpack,

pocketbook, man purse, fanny pack, whatever you may have




20

10

11
12
13
‘14
15
16
17
18
19
20

- 21

22
23

24

25

20

with you, bring it up. And if you hear twice, Please
swear the juror or please seat the juror, then you will
have been selected for case. If you hear just once, just
once, éither, Please excﬁse the juror from the triél of
this case .or please strike the juror, then you will have
been excused from the trial of this case.

Now attorneys' are given'very wide discretion as
to whom they may strike. ~And under the law they can
strike just about anybody for any reason. So I don't know
what your pre—disposition is abéut'getting on this jurybor
not but please don't take it as an insult if you are
either stricken or if you're put on this jury. Because as
I suggested to you, they've got very wide latitude. 1If
you are stricken or selected you may never know exactly
why that is.

So having said that, you may call. Five and
five.

THE CLERK: Juror 218, Philip Turner.

(Philip Turner, a white male, came forward.)

What says the State?

THE COURT: Mr. Turner, before we proceed, did I
excuse you for one day this week?

PROSPECTIVE JUROR: Thursday.

THE COURT: Thursday, okay.

Counsel, we don't anticipate going as along as
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Thursday on this case, do we?

MR. MOYER: No, not all, Your Honor.

THE COURT: Okay, good enough.

If I gave you an excusal for a day this week or
any period of time, please let me know when you get
called, okay.

Thank you, Mr. Turner.

MR. MOYER: Please preseqt Mr. Turner.

THE CLERK: What says the Defendant?

MS. ROSS: Please excuse Mr. Turner.

THE CLERK: All right, Mr. Turner, you may be
seated, you have been excused from this case.

Juror number 194, Edward Thompson.

(Edward Thompson, a white male, came forward.)

What says the State?

MR. MOYER: Please present Mr. Thomason.

THE CLERK: What says Defendant?

MS. ROSS: Please seat the juror.

THE CLERK: Mr. Thompson, please have a seat in
the jury box.

Juror 217, Michael Segee.

(Michael Segee, a white male, came forward.)

What says the State?

_MR. MOYER: Please present Mr. Segee.

THE CLERK: What says the Defendant?
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MS. ROSS: Please seat the juror.

THE CLERK: Sir, please have a seat in the jury
box.

Juror number 219, Tracy Winetroub. 219.

(Tracy Winetroub, a white female, came forward.)

What says the State?

MR. MOYER: Please seat the juror.

THE CLERK: What says the Defendant?

MS. ROSS:. Please excuse Ms. Winetroub.

THE CLERK: All right, ma'am, you may be seated,
you've been excused from the trial of this case.

Juror 165, Barbara Rigg. 165, Barbara Rigg,
R-I-G-G.

(Barbara Rigg, a white female, came forward.)

What says the State?

MR. MOYER: Please present Ms. Rigg.

THE CLERK: What says the Defendant?

MS. ROSS:‘ Please excuse Ms. Rigg.

THE CLERK: All right, Ms. Rigg, you may be
seated, you've been excused from this case.

Juror 206, Barbara Wilke.

(BarbaravWilke, a white female, came forward.)

What says the State?

MR. MOYER; Please present Ms. Wilke.

THE CLERK: What says the Defendant?
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jury box.

forward.)

jury box.

name?

MS. ROSS: Please seat the juror.

THE CLERK: Ms. Wilke, please have a seat in the

Juror 216, Subhadra Sathyanathan.

(Subhadra Sathyanathan, an Indian female, came

What says the State?

MR. MOYER: Please present the juror.
THE CLERK: What says the Defendant?
MS. ROSS: Please seat the juror.

THE CLERK: Ma'am, please have a seat in the

THE COURT: Ma'am, how do we pronounce your

MS. SATHYANATHAN: Sathyanathan.

THE COURT: Sathyanathan, very good.

THE CLERK: Juror 197, Gina Turner.

(Gina Turner, a white female, came forward.)
What says the State?

MR. MOYER: Please present Ms. Turner.

THE CLERK: What says the Defendant?

MS. ROSS: Please seat Ms. Turner.

THE CLERK: Ms. Turner, please have a seat in

the jury box.

Juror 89, Richard Gunter.
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box.

box.

jury box.

(Richard Gunter, a white male,

came forward.)

What says the State?

MR. MOYER:

THE CLERK:

MS. ROSS:

THE CLERK:

Juror 138,

Please present Mr. Gunter.
What says the Defendant?
Please seat the juror.

Sir, please have a seat in the jury

Marvin Clark.

(Marvin Clark, a white male, came forward.)

What says the State?

MR. MOYER:
THE CLERK:

MS. ROSS:

THE CLERK:

Please present Mr. Clark.
What says the Defendant?
Please seat the juror.

Sir, please have a seat in the jury

Juror 15, Karen Bashkami.

(Karen Bashkami, a white female, came forward.)

MR. MOYER:

THE CLERK:

MS. ROSS:

THE CLERK:

Juror 21,

(Thomas black,

‘What says the State?

Please present Ms. Bashkami.
What says the Defendant?
Please seat the juror.

‘Ma'am, please have a seat in the

Thomas Black.

a white male, came forward.)
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What says the State?

MR. MOYER: Please excuse the juror in this
case.

THE CLERK: All right, sir, you may be seated,
you have been excused from this case.

Juror 88, Janet Griffin.

(Janet Griffin, a white female, came forward.)

What says the State?

MR. MOYER: Please present Ms. Griffin.

THE CLERK: What says the Defendant?

MS. ROSS: Please seat the juror.

THE CLERK: Ma'am, please be seated in the jury

box.

Juror 53, Sanda Crider.

(Sanda Crider, a white female, came forward.)

What says the State?

MR. MOYER: Please present Ms. Crider.

THE CLERK: What says the Defendant?

MS. ROSS: Please seat the jury.

THE CLERK: Ma'am, please take your seat in the
jury box.

Juror 131, Jeffery Light.
(Jeffery Light, a white male, came forward.)
What says the State?

MR. MOYER: Please present Mr. Light.
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THE CLERK: What says the Defendant?

MS. ROSS: Please excuse Mr. Light.

THE CLERK: All right, sir, you may be seated,
you've been excused from this case.

Juror 152, Jonathan Neal.

Jonathan Neal, a white male, came forward.)

What says the State?

MR. MOYER: Please—-

THE COURT: - Mr. Neal, I excused you for?

MR. NEAL: Wednesday and Thursday.

THE COURT: Wednesday and Thursday, okay.

THE CLERK: What says the State?

MR. MOYER: Please excuse the jury in this case.

THE COURT: All right, sir, you may be seated.

Jurof 169, Elizabeth Rose.

(Elizébeth Rose, a white female, came forward.)

What says the State?

MR. MOYER: Please present Ms. Rose.

THE CLERK: What says the Defendant?

MS. ROSS: Please excuse Ms. Rose.

THE CLERK: All right, Ms. Rose, you may be
seated. . | |

THE COURT: Count five for ﬁhe Defense.

THE CLERK: Juror 39, Veronica Burton.

(Veronica Burton, a black female, came forward.)
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What says the State?

MR. MOYER: Please present Ms. Burton.

THE CLERK: What says the Defendant?

MS. ROSS: Please seat the juror.

THE CLERK: Ma'am, please have a seat in the
jury box.

| Juror 27, Susan Boeker.

(Susan Boeker, a white female, came forward.)

What says the State?

MR. MOYER: Please present Ms. Boeker.

THE CLERK: What says the Defendant?

MS. ROSS: Please seat the juror.

THE CLERK: Ma'am, please have a seat in the
jury box.

THE COURT: Strikes

All right, two alternates.

are one and two per alternate.

jury box.

THE CLERK:

(Lori Sears,

What says
MR. MOYER:
THE CLERK:
MS. ROSS:

THE CLERK:

Juror 127,

Juror 173, Lori Sears.

a white female, came forward.)
the State?

Please present Ms. Sears.
‘What says the Defendant?
Please seat the alternate.
Ma'am, please have a seat in the

Sharon Lavelle.
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(Sharon Lavelle, a white female, came forward.)

What says the State?

MR. MOYER: Please present Ms. Lavelle.

THE CLERK: What says the Defendant?

MS. ROSS: Please excuse Ms. Lavelle.

THE CLERK: All right, Ms. Lavelle, you may be
seated, you have been excused from this case.

Juror 186, Kimberly Sottung.

(Kimberly Sottung, a white female, came
forward.)

What says the State?

MR. MOYER: Please present Ms. Sottung.

THE CLERK: What says the Defendant?

MS. ROSS: Please seat the alternate.

THE CLERK:'-Al} right, ma'am, please have a seat
in the jury box.

THE.COURT: All right, Counsel, ény matter of
law or issues to take up with respect to the qualification
or selection of this jury?

MR. MOYER: Not from the State, Your Honor.

MS. ROSS: ©Not from the Defense.

THE COURT: Okay. All right, ladies and
gentlemen, we have our jury in this case. I extend to you
either condolences or congratulations for either having

been picked or not having been picked, depending on your
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pre-disposition of jury service. For those of you who
weren't picked, you can go back downstairs, Ms. Olsen will
give you instructions from there. They may be picking
another jury today and they not, I don't know. There's a
civil court going on and I think they may have already
sent a jury pool to that courtroom. There's another
criminal trial -- or excuse me, criminal courtroom but I
don't know if they're picking a jury today or not. So go
down and Ms. Olsen will give you further instructions.
Thanks for coming up and I hope y'all have a good week.

If y'all want to come up real quick.

(WHEREUPON, a bench conference was held.)

THE COURT: All right, ladies and gentlemen of
the jury, what I was talking to them about was scheduling.
I'm going to release you for lunch now. I was just trying
to determine how long I need to give you for lunch. Well
not necessarily give you for lunch but to give us for
about an hours worth of business and then a lunch period
until y'all get back. We do have some business to take up
on this case before we get started. I'm going to listen
to some motions regarding evidence and the way and manner
of proceeding so hopefully when we get started we'll go a
lot more efficiently than we would have otherwise. And
hopefully you won't be sitting in that box any longer than

you absolutely have to in this case.
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I also have some business to take up on some
other cases that I want to resolve before we get started
on this case. Because I don't want to be distracted once
we get started on this case. So I'm going to release you
until 2:30 this afternoon. That should give us about an
hours and a half worth of court tiﬁe to get rid of some
business and then about an hour for lunch. If you will,
please, I have not sworn you in yet, y'all don't know
anything about the case yet other than the allegations

that have been presented in this case. So please don't

" discuss the case. Don't discuss it with one another,

don't discuss it with anyone else. Because it's not
appropriate that you discuss it yet. You shouldn't begin
any deliberations, any discussions, any analysis until
you've heard all of the evidence in this case. That is
all of the evidence in this case.

Because you know from your own personal

.experience and from your common sense, that you cannot

come to any intelligent resolution or any intelligent
conclusion until you know all the facts that bear upon an
issue. So keep your power drive, don't discuss it.
You're going to be able to go to lunch, don't get on your
phone and call your significant other, your brother, your
sister, anyone and start talking about the case. And if

someone invites you to discuss it just tell them I can't
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discuss it yet because I've been told not to. Also, don't
go back to your office, your home, get on your little
smart magical phone and start doing research on this case.
And see if you can find something on the Clerk of Court's
website or in the media or any other source. I'm not
certain that you could, as a matter of fact, I think you
probably couldn't.

But understand that the only thing that's
appropriate for your consideration in this case is what is
presented accordance to the law and accordance with the

law and accordance with the rules of the Court. So if you

consider anything outside of court or if you deliberate

about this case with anyone else other than the jurors at
the appropriate time, then you will have violated the oath
that you're about to take when you get back. And you
would have also caused me a significant problem. So
please do not discuss the case. I'll see y'all back 2:30.
Thank you, very much. Y'all have a great day -- sorry,
great lunch, excuse me.

(WHEREUPON, the jury left open court at

approximately 12:50 p.m.)

THE COURT: Okay, do y'all think that half an
hour is going to be sufficient for the arguments that
you're going to make? Y'all want me to go ahead and just

plow through it now?
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MS. ROSS; It dbesn't matter.

THE COURT: Let's go ahead and do that.

MR. MOYER: -You want to take a plea first?

THE COURT: To me it doesn't make a difference.
It may make a difference to Mr. Varner and it may make a
difference to Mr. DeLoach. So I'm going to let_the four
of all put your heads together and decide Who'wants.to go
first.

MR. MOYER: I just assume let them get it out of
he way then we can go forward. But however, Your Honor,
wants to do it.

THE COURT: All right, counsel we have motions?

MS. ROSS: Judge, yes, I had one on the jury, I
didn't want to say it in front of them. I éhould have
argued that some of those people who stood up should have
been struck for cause.. But as it ended up I had to take
juror number 27 and could not strike her. She was the one
who stated her best friend had been molested by her
father. I would argue that that is a situation that would
cause a great potential for unfair prejudice and
interferes with my client's right to a fair trial.
Therefore, I move to have hér struck for cause. And at a
minimum the alternate put in her place at fhis time.

I would point out that the other-onesll strgck

]
of the first one, I guess was a choice. He did the
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alternative music choir for his church. The second one
was the one for cause. She stood up and said that I
believe that she had been molested. The third one, also
either had law enforcement in the family or stood up. The
fourth one his wife had been molested. And the fifth one
her and her husband both taught and worked at Bob Jones.
And that was my basis. So I feel like giving the nature
of this charge, at least take number 27 and I believe that
there is an argument that she could be unfair and
impartial in this case. Though she said she wouldn't be
given that this involved images of older men with
children, I would say that that certainly could cause
unfairness so I do strike her for cause.

THE COURT: I understand.

All right, the State's position on that, sir.

MR. MOYER: Your Honor, first off, too late.
The objection should have been made at the time. My
second response 1s this, Your Honor asked them that very
specifically whether they could be fair and impartial.
And all the jurors who responded to your questions
unequivocally, with firm voice and gquickly told Your Honor
that they could be fair and impartial. And it's not our
place to second guess them. So for those reasons, Your
Honor, I would argue there's no reason to set those jurors

aside.
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MS. ROSS: Judge, I would argue that it's your
place to ensure a fair trial for my client. And also,
some cases there is an opportunity to strike for cause.

It puts the defense attorney in a bad place when they
would be forced to say in front of the entire jury who's
going to hear the éase that they want to strike oné of the
people for cause at that point. And that's my basis for
doing that so I don't think I missed my opportunity. I
took the first opportunity out of the presence of the jury
and the venire pool to make my objection.

THE COURT: Okay. This what I'm going to do. I
do prefer that you make it contemporaneous with the jury
selection. Even if you asked to approach, it puts me in a
position of being able to adjust and get another
alternate. Right now I'm not going to make -a ruling on
that, I'm going to leave her on the juror. At the close
of the case, before it goes back to the jury, if we still
have 14 jurors left standing, then I'll reconsider that
motion. Renew it at that point. What I don't want to
happen is us to get fhfough a day of testimony and
proceedings only to find out we're down to 11 jurors and
for some reason have a mistrai. So as a practical matter,
I'm going to take that under advisement. .Renew it before
I give it to the jury for deliberations. Okay.

MS. ROSS: All right, Your Honor.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

35

35

THE COURT: All right, next motion.

MS. ROSS: 1I've got a Brady motion. We
requested Brady and Rule 5. And was -- received discovery
in the case. What that didn't include was the records
that Mr. Chappell was actually on electronic moniﬁoring
during the entire time of this. I subpoenaed or requested
that those records be subpoenaed last week or week before
last, Friday before last. And actually requested someone
be here from the records home incarceration program and
they're not here either. And I received those records
Friday afternoon. After going through those records, it
is apparent that at some periods when -- it gets kind of
complicated. When there's alleged manipulation or access
or modification made on the computer, working with the
child pornography. And I don't have a very great
understanding of this but I got a printout showing images
and when they were accessed and when they were modified.
And during some of those periods Mr. Chappell was actually
at work. And has evidence of that that came in through
these home incarceration records.

These records are kept in regular course of
business by the law enforcement center. Under Kyles v.

Whitley and Brady the State has a duty to provide

evidence -- evidence that is exculpatory or could lead to

exculpatory evidence that is in their possession of
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purview. And this I certainly would argue that it would
be. So I would argue that a violation has been made
there.

THE COURT: Is the violation it's missing
information or that it was provided late?

MS. ROSS: Well they never provided it. I got
it at the last minute and spent the weekend kind‘of going
through trying to create like a calendar of going through
pages and pages of different times. And in doing that, I
found that -- found something out. But because of --

because I just found it out now that during these times

‘that he's allegedly looking or modifying child

pornography, he was at work or away from his computer. So
it's really a situation where I move to dismiss based on
that. And certainly move for a continuance so if I need
to I can hire an expert to figure out what these things
mean. Because at this point I don't. And so that would
be my allegation on the Brady.

THE COURT: Okay, Mr. Moyer, did you have those
documents in your possession, your case file and that part
of your investigation?

MR. MOYER: No, Your Honor. 1In fact, that's the
first I've heard of it is this morning. So I guess,
before I fully respond, I'm not quite sure I understand

the relief that's being requested. It certainly wouldn't
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be grounds for a dismissal. I guess my understanding the
relief requested is a continuance. Your Honor, as far as,
as 1 stated, as far as this being a Brady issue, it was
never any question to me that that was an issue in this
case. The defense certainly knew that her cliént was on
electronic monitoring, she could subpoena his records-just
as easily as anyone or as easily as I could. And when

Ms. Ross stated that she requested the records last week,
it was not don't through us so it must have been done
directly through that agency. So I don't see how this is
a Brady issue, Your Honor.

THE COURT: Okay. All right.

Let me make sure, Ms. Ross, that I understand
what you're saying is there is a conflict in the time when
it is alleged that there was this type of illegal material
accessed, your allegation is that your client was at work?

MS. ROSS: Right. During some of those times.
Certainly not all because he's not at work all the time
but he just happened to be at work some of these times.
And I'd add this whole incident came up through Beverly
Petit or someone in the where the sex offender registry
office who would certainly be aware that Mr. Chappell was
on home incarceration as well. You know, again, people
who are in the law enforcement center who oversee that

program.
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THE COURT: Okay. ' And what would a continuance

afford you the opportunity to do that you couldn't do

today or tomorrow?

MS. ROSS: Weil, to simply make some
determination about -- it's complicated. On these sheets
they have different dates and times, they have access time
and modification time. I don't know whether modification
time is the time that required presence of the person or
not. I simply do-not know that. And I did not know that
it was an issue until over the weekend as I'm putting
these calendars together andlseeing wow, these

modification times were all when Mr. Chappell was at work.

. Or away from his home according to his electronic

monitoring bracelet.

THE COURT: Okay. All right. At this point I'm

going to respectfully deny the motion to dismiss and forla

continuance. T think that first of all, I.don't think it
was subjecﬁ to Brady. I recognize there is a requirement
on the State to turn over exculpatory evidence that's in
their possession. However this was evidence that wasn't
in their possession. It was received by and tthugh an
additional subpoen? which was issued. So I don't know
that the Stafe had any ability to effect the timing of the
issuance of that subpoena. Also, I will say that I see

that there has been a subpoena issued for those custodians
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of record, Corporal Whitner and Corporal Smith, and is
Jenny Moran one of those persons as well?

MS. ROSS: feah, we were simply trying tQ get my
investigator, Cam Jones, has had some difficulty trying to
figure out who she was supposed to subpoena. Originally
she did subpoena Jenny Moran then she was told to do
Corporal Whitner who was out of town last week. And then
she was told no to do the Sentinel, independent contractor
who reviews these.

THE COURT: Okay.

MS. ROSS: So we have done all that we could,
sort of re-faxed everything last Thursday to try to assure
that those subpoenas went out.

THE COURT: Okay, this is whét I'm going to do.
It sounds to me, if I'm not mistaken, like we got a little
bit of time in this case. That is that the State's
probably going to put up evidence today that's going to be
about an hour and a half. And if you want to wait until
tomorrow morning to put any evidence in the record and
have the opportunity to talk with somebody. And if you
tell me that it's absolutely necessary, perhaps we can
start late in the morning. Because the answer -- or

excuse me, the question that you pose is a very simple

~question that can be answered fairly easily once you have

the opportunity to talk to somebody.
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MS. ROSS: Okay.

THE COURT: And then if you need to you can put
that person on the stand and ask them gquestions related to
the times and then éresent whatever evidence you need to
present, demonstrate thaﬁ he was someblace else. If you
got it.

MS. ROSS: All right, thank you. Then I'd like
to move on to another motion to dismiss that I have based
on lack of probable cause to the issue the éearch warrant
in this case. That's pursuant to Section 17-13-140 South
Carolina Code Annotated and South Carolina Article 1
Section 10 of our Constitution and the US Fourth and 14th
Amendment of due process. Essentially you got a search
warrant issued in this case. And it's based on a long
attached affidavit. 1It's printed out. On the front of
the search warrant there's no -- it says, See attached
affidavit. There's no mention of an oral amendment to
that affidavit.

THE COURT: Yes, ma'am.

MS. ROSS: And no.indications that there was any
kind of oral amendment. It just simply says attached --
based on attached affidavit. 1In that affidavit, it states
quite a bit, I think it's five or six pages long. And it

talks about information gained from a confidential source.

Stating that Frederick Chappell had images and videos of
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pornography on his home laptop located

in Greenville, South Caroclina. The confidential source
stated a video of a four to five year-old female child was
seen naked with her legs spread and pointing to the
camera. Then it goes on. That's the extent of the
affidavit around the confidential source. There's no
indication of any independent reliability of that
confidential source. In the affidavit or in the warrant
itself.

My understanding from Illinois v. Gates, that a

warrant based solely on information from the CI must
contain information supporting the credibility of the
informant and the basis of his knowledge. And that's also

State v. 192 Coin Operated Machines of South Carolina

state, case from 2000. Here we'd argue that's simply not
sufficient information presented for the magistrate to
make that a determine of a probable cause. So we'q move
to dismiss or suppress to introduce any found pursuant to
that search warrant.

THE COURT: Okay, Mr. Moyer.

MR. MOYER: May it please the Court. Two
arguments as to why this should not be suppressed. First
argument I would have, Your Honor, is that the search
warrant wasn't needed in this éase. The computer was

seized from the Defendant's home on January 13th of 2011
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after this Defendant's mother called law enforcement
stating that she saw child pornography on the Defendant's
computer. Officers went to the home--

THE COURT: 1Is the mother the confidential
informant?

MR. MOYER: Yes, sir, Your Honor. The mother is
the confidential informant. The two investigators went to
the residence where this defendant lived, while he was not
there, while heiwas away at work. Officers got a consent
to enter the home to search the home.

THE COURT: From whom?

MR. MOYER: From the mother who lived there.

THE COURT: She lived there. Did she have a
ownership interest in the house?

MR. MOYER: Yes, sir, Your Honor. Yes. I mean,
she lived there, it was her home.

THE COURT: She owned it or she was on the
lease?

MR. MOYER: 1I'm assuming so, Your Honor. I do
know that it was her home and that the Defendant was
living there with her.

THE COURT: Okay.

MR. MOYER: She pointed out the computer to the
officers and the officers seized the computer at that

time. They took it back to their offices and before -
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conducting an examination, just to be safe, they got a
search warrant. I would argue to, Your Honor, that they

don't need a search warrant. They have the evidence

» lawfully by other means. Once they have it, there's no

reason for them to have to get a search warrant to examine
it. I think it would be analogous to having a firearm.
When you have a firearm in a murder case you don't have to
get a search warrant to then go forward to do an
examination of the firearm. So I would argue they don't
have to.

However; they do get a search warrant. And I
wouid argue that there's nothing wrong with the search
warrant. They got the search warrant on the following
day, January 14th, 2011. Wé can enter the search warrant,
obviously, if, Your Honor, wants to look at. The search
warrant was returned within 10 days. Search warrant was
served on the computer.

And in the search warrant and under probable
cause, the 6fficer talks about the confidential informant:
And due to the fact that it was this Defendant's mother
and she did not wish that to become known at the time,
she's the one that turned him in. The independent
reliability of this confidentiai informant is established
in several ways. First off, she says she saw this child
pornography herself. So the fact that she saw it is

N
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corroboration of her reliability right there. And
secondly, Your Honor, the officers did get a written
statement from her on the day they took the computer.. And
the officers tell me that when they got the search warrant
that that information was relayed to the magistrate at
that time. That the officers told the Magistrate who the
confidential informant was. She did not want that in the
search warrant because obviously -- because earlier on she
did not want her name being out there in written form.
But thé officers did let the Magistrate know. So there's
two independent sources of reliability for this
confidential informant.

THE COURT: Okay. qud enough.

Mr. Ross, aﬁything you;d like to say in
response? | |

MS. ROSS: Well, yes. Firstly, there's plenty .
of room on the search warrant itself to say, Based on the
attached, written affidavit and oral amendments made to me
personally by law enforcement, I issue this warrant. That
is specifically not there. It says, Based on the attached
information alone, that affidavit. There's no other
evidence to show that this statement or written statement
was shown to the’Magistrate or given to the_Magistréte.
And the issue here under the statute is simply, did the

Magistrate have probable because to issue that search
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warrant?

Now as far as with a confidential informant,
they have to show independent reliability of some sort.
And that can be based on some circumstances. I would
certainly give that if someone says this is a new
informant but because he said it was going to be a bright
yellow van with white side walls that meets in the yard at
10:30 at night. That degree of specificity gives some
credibility to the CI's knowledge being -- information
being reliable. Here is simply a recitation of what would
be child pornography. It's not anything that gives any
kind of specificity such that it would be independently
reliable or give independent credibility to the CI. So
for that reason, I would maintain that the search warrant
does not pass mustard to give probable cause to that
issuing Magistrate.

THE COURT: All right, it's very difficult in a
vacuum to determine whether those factors which you
enumerated, Ms. Ross, were actually met. And whether it
was issued with sufficient probable cause. Who was the
affiant? Who was seeking the warrant, which officer?

MR. MOYER: Investigator Perry.

THE COURT: Investigator Perry, would you come
up and be sworn in, please, sir.

INVESTIGATOR PERRY: Yes, sir. And.
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THE CLERK: Sir, would you, please place your
left hand on the Bible, raise your right hand.

JIM PERRY, after being duly sworn, testified as
follows: /

THE CLERK: Thank you, please be seated.

THE COURT: I'm going to ask questions from the

Court, okay.

EXAMINATION
BY THE COURT:
Q Investigator Perry, would you tell me what you
told -- what you gave, what you told the Magistrate

Judge to present as probable cause for the issuance

of the search warrant at issue in this case?

A Yes, sir. When I went in and presented the search

warrant to the Judge I said, My confidential source
of the search warrant is the Defendant's mother. She
requested not to be named in it because obviously it
is her son. And she was also scared if he were to
find out. So I said, And I had told her, I said, If
it goes to trial it's going to come out that you were
the confidential source. And she understood that.
So I told the Judge that. Just exactly that. That
the mother was the confidential source.

Q Okay. And did you attach the affidavit that's

attached to the search warrant at the time you
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L OIS O

presented it to the Judge for his signature?
Yes, sir. I mean, it was all in one, yes, sir.
So he had the opportunity not only to hear that
information from you but also the affidavit?
Correct.
Okay. And the affidavit was sworn to, is that
correct?
That's correct.
And you were sworn in at the time to tell the truth
as well, sir?
That's correct.
Did you, in fact, tell the truth?
I did.
When you effected the search, sir, were you given
consent by the owner or the supposed . owner of the
home to effect that search?
Actually I was given it twice. Once over the phone.
I called her to set up a time to come out to see her.
And those questions were asked at that time. Whose
house is it?
She says, it's my house. Mine and my husband.
I said -- I asked her, you know, where was the
computer? Because she was telling me what she had
seen on it. She told me it was in the common area of

the den. Then I said, the third thing I said, Will
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you give me consent to seérch your house?

She said, Yes, I will.

We went out there, knocked on the door, she
invited us in. I had her sign a consent to search.

She said, There it is, right there. Pointed to
the computer.

It was right where she said it was on the phone.
We took possession of it; had her sign a evidence
sheet saying that we took that from her residence.

THE COURT: Okay. All right, thank you.

Ms. Ross, do you have any questions you'd like

to ask the officer?

CROSS-EXAMINATION

BY MS. ROSS:

Q

One second. Just locking at the actual search

warrant, did you make out the search warrant? 1I'll

show you a copy. This i1s the search warrant itself.
Judge, would you like to see a copy of it?

THE COURT: Sure.

BY MS. ROSS:

Q

Now on that search warrant it says, that the Judge
signed, it says, Simply based on the attached
affidavit?

Correct.

And it doesn't say, As well as the oral amendments
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presented to me by Jim Perry today?
A I never presented that in the past.
Q Okay. |
A We always told the Judge any additional information
needed.

MS. ROSS; All right, I got no further
questions.

THE COURT: Okay. All right.

Mr. Moyer, I think I asked all the questions I
need to know from your perspective but you're welcome to
ask any if you have any.

MR. MOYER: I don't think I do at this time,
Your Honor. I would just move to have a copy of the
search warrant entered into the record.

THE COURT: Any objection to that, Ma'am?

MS. ROSS: No objection.

THE COURT: Okay, then we'll enter that into the
record as Court's Exhibit No. 1.

(WHEREUPON, Court's Exhibit No. 1 was marked for

identification and received into evidence.)

THE COURT: All right, having heard the
testimony of Investigator Perry and the argument from
counsel, I respectfully deny the motion. I don't know of
any requirement under.the law that any oral amendments be

specifically referred to on the face of the affidavit. My
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experience in issuing search warrants as a City Court or
Summary Court Judge would indicate that it's -- the-
Magistrate is given broad discretion in determining
whether there‘is a threshold of probable cause to issue
the warrantp On.the face of the warrant.it isvcertainly
sufficient in conjunction with.the affidavit.

With respect to reliability, I take note that
although there may not have been a specific finding of
reliability of the confidential informant by the
Mégistrate Judge, it's apparent that it was’ the mother of
the Defendant who was very reluctant to disclose her
identity as the person who had -- who had informed. And
also, I take judicial notice of the natural infinity that
exists between a mother and child. . Therefore, I find that
the liability prong of the test has been met.

All right; you may step down.

Additional motions?

MS. ROSS: Thank you, Judge. I would just renew

my motion to stipulate that the -- I believe the State is

- going to attempt to show the Jury show --

THE COURT: You want to stipulaie to that? -

MR. MOYER: ©No, Your Honor.

THE COURT: Okay. That may be something that I
need to look at, I don't knéw. In order to make a.403

analysis -- and for the record, I don't mean to cut you
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short, Ms. Ross. I think you made that argument before
and I recognize it. And I took it to note. Your argument
is essentially that under 403 analysis its prejudicial
value is much greater than the probative value. I really
can't make that determination without seeing it. I don't
know whether it would really be instructive or whether it
would be gratuitous to give them -- to show them a copy of
it. If there is an acknowledgment and admission from the
defense that, in fact, he was in possession of
pornographic material.

Is that a stipulation, Ms. Ross?

‘MS. ROSS: Yes, we would stipulate that there
was on that computer visual representation of a minor
engaging in sexual activity which quotes the statute. I
don't care how you phrase it, child pornography or
anything like that. But we would stipulate that what
those videos contain is -- certainly meets witﬁ the
statute.

THE COURT: Okay. Beyond presenting evidence
that there was pornographic material which displayed
minors, children, what is the probative value of those
videos?

MR. MOYER: Probative value, Your Honor, 1is to
show —-- well, Your Honor, the videos are the crimes

themselves. I mean, the videos are the actual crimes. So
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the jury -- are you ready to hear my entire argument on
this issue, Your Honor?
| THE COURT: Sure. Yeah.

MR. MOYER: First off, couching in terms of
stipulation, would be incorrect at this stage. As, Your
Honor, knows, stipulation is an agreement between the
parties.

THE COURT: Yes, sir.

MR. MOYER: There is no requirement that the
State agree to this.

THE COURT: I understand.

MR. MOYER: And as, Your Honor, 1is well aware,
the cases of burglary and burglary first degree,
introducing two prior convictions as an element of the
crime. There have been several decisions where the Court
declined to make the State agree to that. Therefore, the
State has to prove those elements. The elements of the
crime that ﬁhe State has to prove are first off, is it a
visual representation? Does'it contain sexual activity?
Does the sexual activity involve a minor? And did the
Defendant know the character‘or content of this material?
We have to prove all those elements to the jury. In order
to do so the jury has to see these videos.

Now, this is very different from cases in which

the courts have overturned cases where photographs have
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been introduced. Graphic photographs that appeal to the

emotion of the jury. In fact, the most recent case was

from the Court of Appeals, State v. Collins just last
week. The difference, Your Honor, is that in those cases,
the photographs go to help the jury understand an element
of the crime. For example, graphic autopsy pictures to
help the jury understand perhaps an element of malice.

The difference in this case is these videos are not to
help the jury understand some element but these videos are
the actual crime in and of itself. It would be like drugs
in a drug case. Or firearm in an unlawful possession of a
firearm case.

And I am prepared to give, Your Honor, several
cases in which the Courts have declined to -- forced the
government to stipulate to the videos.

THE COURT: I wouldn't force you to stipulate.
And you're right, I wouldn't begin to force you to
stipulate. But the guestion is, and I understand exactly
what you're saying, you're exactly right, you got to prove
it. But the question is, can you prove it by and through
the testimony of the witnesses who say all of those
various things? The video, it's in his possession, it's a
graphic and salacious video that depicts minors engaged in
sexual conduct. And that in and of itself proves it.

Now, if there is exception taken to that proposition by
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the defense in cross-examination or by way of evidence
that is admitted in their case in chief, then it may
become appropriate to put it actually in the.record. Just
know that I'm real reluctant to show the jury kiddie porn.
I just am. I mean, at a threshold, at exception.
Particularly, if there is an actual acknowledgment and
there's no exception taken to that by the defense. i'm
not going to make you enter into the stipulation. But on
the other hand, I wouldn't let the defense deny that
either.

Now, like I said, there's often time graphic
materials presented to the jury which help the jury
understand the nature of the offense or some important
element that'cannot be described and explained through
testimony. Such as malice. Such as an entry wound which
would describe how an act may have happened. Or some
other graphic display of some person's body. Whether it
be dismemberment or whether it be some other type of
untoward act that was committed. But in this case, I
don't know what -- I don't know what children
participating in sexual acts is going to demonstrate to
the jury which will help them in any way, shape or form to
determine that he was in possession of kiddie porn. It is
what it is. Right?

MR. MOYER: I mean, the jury is going to have to
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decide whether it is what it is. The jury has to decide
if they're minors.

THE COURT: The defense doesn't take exception
to the fact that it was child pornography?

MS. ROSS: No. And I just want to pass up one
case that I just printed out, it's kind of on point. 1It's
not the whole case, it's just going through if the
stipulation would have been accepted. I don't care if it
comes in as a stipulation or it comes in as weighing the
probative effect versus prejudice here. I think it
becomes the same. There's also some cases that abéut
gruesome autopsy photos that just go over and above
demonstrative evidence and starts to appeal to the jury's
emotién too much.

And further, just to put on the record, my

understanding of this statue, the actual exploitation of

the child, where the child is being abused is by being
viewed. In fact, I feel like it's more exploitation of
these children to let more people view them. So again, I
would move that we don't show the .videos unless, of
course, I open the door in some way suggest that they
weren't children or that it wasn't kiddie porn. Which I
don't intend to do.

THE COURT: Okay.

MR. MOYER: If it please the Court, I would like
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to hand up first off, United States vs. Danes case from

federal circuit that is very similar to this situation
that dealt with child pornography. Dealt with the same
issue of the defense offering to stipulate as the Court
stated that fhe prosecution's generally entitled to prove
its case free from the defensevoffering to stipulate to
the evidence.

THE COURT: You understand I'm not making you
stipulate. You can disabuse yourself of any notion that
I'm requiring you to stipulate.

MR. MOYER: Okay.

THE COURT: I'm unequivocally not going to make
you stipulate. It's just a question of whether the actual
video is going to be introduced. Okay. So this is what I
want to dofto protect the record. I want tb put those

videos into the record. In as much I can tell you right

‘now as, distasteful it.is for me, as much as I don't want

to do it, I'm going to look at them. Then I'm going to
see if there's anythihg in those videos which are
probative to the issues” that you must prove in this case.
Other than their mére existence. Okay.

MR. MOYER: Okay.

THE COURT: You're going to make me watch them,
aren't you? You're killing me, you're killing me. All

right, if you'll put them into the record and mark them as
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Court Exhibits, please.

MR. MOYER: Your Honor, would you like for me to
make this a Court's Exhibit?

THE COURT: Make it Court's exhibit No. 2 if you
would, please.

MR. MOYER: Okay.

(WHEREUPON, Court's Exhibit 2 was marked for

identification and received into evidence.)

MR. MOYER: At this time, rather than a disk --
I'm sorry.

INVESTIGATOR PERRY: Your Honor, do you have DLC
on your combuter? It's a free download for watching
videos.

THE COURT: I'm sorry, sir, you'll have to get
an interpreter in here. I know not what you are speaking
of. I have this.

INVESTIGATOR PERRY: We may have to let you look
at it on this one then. We know--

THE COURT: The CD won't allow it to work?

MR. MOYER: It needs a special program in order
to play some of it. We can give you our laptop.

THE COURT: Okay, that's fine. And while you're
at it, I do want you to give me the case law, too. I
don't want you to think I'm not interested in case law

that you have. I will look at that as well. 1I'll look at
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it all in the context of the outstanding case law. Do I

" need any particular access code to do that?

MR. MOYER: 1I'll make sure it's up and running,
Judge.

THE COURT: Okay. If I put it in my chambers
and go to lunch and come back, is it going —-- am I going
to have to control, alt, delete, sign in some way, shape
or form?

MR. MOYER: You may have to but I can give you
the password.

THE COURT: Okay, while you're doing that,

Ms. Ross, do you have additional motions, ma'am?

MS. ROSS: Yes, I have other motions on
admissibility. This is a situation where Mr. Chappell
has -- is on the sex offender registry.

THE COURT: Yes, ma'am.

MS. ROSS: And I would ask that that not be
revealed to the jury nor would -- I would ask that his
prior conviction or a pehding charge be brought in as long
as he does not testify.

THE COURT: Okay.

MR. MOYER: ‘I don't dispute that, Judge.

THE COURT: About the registry? You agree with
her that's not admissible?

MR. MOYER: 1I. do.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

59

59.

THE COURT: All right, sir.

MS. ROSS: All right. And I think I'm going to
have to bring up the electronic monitoring. I would just
ask for a limiting [sic] instruction on that.

THE COURT: We'll see how it comes out and see
if we can'satisfy everybody on that.

All right, anything else, Ms. Ross?

MS. ROSS: No, Your Honor.

THE COURT: Okay, Mr. Moyer.

MR. MOYER: A couple of issues, Your Honor.
First off, there is one video that is not the subject of
one of the Indictments that's before the court. I would
like to bring in testimony and either show the video or
have officers testify about that video under Rule 404(b).
The only reason that that Indictment is not before the
court, I notice a problem with the Indictment this
morning. So that charge, the jury's not going to be able
to determine whether he's guilty or innocent of that
charge. However, I believe under rule 404(b) it's
certainly admissible. The testimony is going to be it was
downloaded about the same time, same general nature of all
the other videos. So I would move for that.

THE COURT: Okay. Do you have any exception to
that under the noted rule?

MS. ROSS: 1If we're going to allow, without
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showing the video, I would dbjeCt to it. I think it's not
the purpose of the Indictment, therefore it's irrelevant.
So therefore, I would object to it. However, given in
light of certain rulings as to you might make as to

whether the videos are shown or not, that relevance or

‘prejudice might be effected.

THE COURT: Okay. Well, I'll have to -- I'll
have to see. But if it's for -- the purpose for the
introduction is to demonstrate a prior bad act, and or to
demonstrate a propensity to act in conformity therewith,
then I just need to look at it. I might have to see the
context. I'm going to go back and read the rule. So I'll
let you know before we get started, just remind me, okay.

MR. MOYER: And my final motion, Your Honor,
would concern some testimonylthat we would seek to elicit
from the very first witness. So this is not quite right
for the hearing, however, rather than having to stop and
send the jury out, I thought I'd bring this up to you
right now.

THE COURT: Yes, sir.

MR. MOYER: The first witness, Your Honor, we
anticipéte testifying about some comments made by a
witness who is not present. That witness being the person
who is referred to as the confidential informant. We

anticipated calling her as a witness and she actually died
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yesterday. The defendant's mother. The witness is going
to be a person with law enforcement who spoke to this

defendant's mother on January 13th of 2011. I would like

her to testify as to what the defendant's mother told her.

‘Specifically that--

THE COURT: Who specifically is going to be
testifying about it?

MR. MOYER: It would be Ms. Phyllis Lewis who
works for the Greenville County Sheriff's Office.

THE COURT: Okay.

MR. MOYER: The basis of that 1s under State v.

Thompson and lines of cases that explain that bfficers can

testify as to out of court statements that go to explain
why the officer acted as he or she did. If it pleése the
Court, I would like to pass up a copy of that case for,
Your Honor. Just give you just a real brief--

THE COURT: So your argument is that it's not
offered to prove the truth of the matter asserted, only to
show the context in which the search was effected?

MRL MOYER: Exactly, Your Honor.

THE COURT: All right, Ms. Ross.

MS. ROSS: Judge, I would object to any specific

statements as to what we're saying. I think clearly if

something came in to the effect of, I saw child

pornography on my son's computer, that would be hearsay.
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And clearly that would be, in fact, offered to prove the
truth_of the matter asserting. So I.would object to that
under rule 804. Saying that it:is'actually hearsay or
attempt elicit hearéay through the baekdoor. Here,
however, you know, I understand that they may have‘reasons
to say, Based on information i received we went over aﬁd
confiscated this computer. I would state that that would
explain what the officer did without bringing in hearéay.
Which clearly designe"[sic] since they do have an
unavailable witness. That would ser?e the.purpose~withOUt
actually bringing in hearsay that I couldn't
cross-examine.

THE COURT: Mr. Moyer.

MR. MOYER: Just a brief reply, Your Honor. The

- officers are going to need to explain why they went to

this residence on this date. Quick overview of the case I
just handed to the Court was a kidnapping, criminal sexual
conduct case out of Columbia where the victim was
approached as she was getting cut of the car. The suspect
made her get back into the car,'teok her to a rural area
where he raped her. The following day, while officers got
a name for the suspect in that case and then they élse
found the victim's car. And when the offieers found the
victim's car there was a bystander there who‘did:not wish

to be identified: This bystander says, Yeah, the person
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you saw who was in that car is over in that house over
there. The officers went and sure enough there was the
person. and they made the arrest of the suspect based on
that bystander's testimony.

Your Honor, the officer was permitted by the
trial Court and it was upheld on appeal, was permitted to

testify exactly what that bystander told them. That they

saw the person get out of the car and go over into that

residence. And the rational was that the bystander's
comments were admissible because it offered to explain and
outline the officer's investigation. And their reason for
going to that home. And this case also gives numerous
other examples of where the Courts have upheld that.

So for those reasons, it's not hearsay, it's not
offered for the truth of the matter asserted. And the
officers have -- the jury has the right to have an
understanding of why the officers conducted the
investigation as they did, the way they did and what led
them to the Defendant's house that day, so.

THE COURT: Okay.

MS. ROSS: And I object. I think that's a clear
misstatement of this case. This case is simply saying he
went that way. Which is not the testimony as the ultimate
issue in the trial. Here the ultimate issue was was this

child pornography on the computer belonging to the
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Defendant. And to have the testimony of his dead mother
come in and just allege it's nof for the truth of the
matter asserted would be highly prejudicial fof one. And
I would not be able to cross-examine the mother under

Crawford v. Washington. And it clearly is hearsay under

804 (a). Unlike this case where someone's just saying --
telling the officer where to go, this, I believe, would be
testimony as to the ultimate issue of go get -- you'll
find child pornography on this computer because I saw it
there.

THE COURT: I understand and appreciate the

‘distinction that you draw. What ultimately iS'your'

defense in the case, Ms. Ross? That it wasn't his, he
didn't put on there, he didn't download it?

MS. ROSS: Yeah, his defense is someone else
that may be in the house had downloaded it. It was
downloaded or seen times when he was out of the house.

THE COURT: 1Is there any dispute but that this
material was on his computer?

MS. ROSS: No, I don't think they could dispute
that it was on the computer that was in the living room of
this house.

THE COURT: Okay. All right. So the statement

" that momma said she saw child pornography on that

computer, doesn't necessarily go to the ultimate issue for
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the jury. That statement ~- the ultimate issue for the
juror is whether he was the one who downloaded it and
actually possessed it, correct?

MS. ROSS: Well I don't think so. I think it
would also go because it's a mother saying that of him. I
mean, how would we know--

THE COURT: And it depends on how the testimony
comes out. It's vefy tricky and sensitive and I get you,
I'm sensitive to it as well. I agree with both of you.
And, you know, which way I go depends on how the testimony
comes out.

MS. ROSS: All right.

THE COURT: Yeah, if -- if the testimony clearly
goes to the ultimate fact to be determined by the jury and
there is an assertion made thereby, then that's a problem.
But if they are saying, She called and said that there was
child pornography on this computer and that's the extent
of what is put into fhe record, then that's.probably okay.
Now, the character and complexion of that testimony could
change. But I do believe that you always have to look at
the purpose for which it is introduced. And if I agree

that it is admissible if it's not introduced to prove the

truth of the matter asserted. But you get to a point

where you can't help but get around the fact that the

assertion has been made and the jury gets it.
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So if there's no contest from the defense, that
that pornographic material was on thét éomputer, then I'll
let you say that. Now going beyond that, you might be
getting into some treacherous territory. But you haven't
suggested to me that you intend to go beyond that.

MR. MOYER: And I'm not quite sure what YOu‘re
alluding to but that's -- that's -- not those exact words
but that's th; gist of what she's going to testify to.

THE COURT: Well what I'm alluding to and I
don't know because I don't have the testimony in front of
me. But if the investigator were to get on the stand and
say, We got a tip from the mémma that there was this
pornographic material on the computer. Okay. And whose
material was that? Whose was it? It was the son's. And
did he download that? Yeah. And how do you know that he
downloaded that? Because x, y and z. And that puts the
defense in the position of not being able to cross-examine
that person who 1s accusing him.

MR. MOYER: I understand. The witness is not
going to try to say that she indicated who downloaded it.

MR. PERKINS: If you're just putting the
investigation into context, then probably that's okay.

MS. R0OSS: And again, I would only object
because, frankly, we don't know whose this was. Whether,

you know, who it was at all or whether it could be hers.
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Buf I cannot cross-examine her on than that issﬁe since
she's notkhere. So I would object to even coming in. The
mother -- certainly, like I said in the beginning would
think the statement -- that that's all the jury would need
to receive information that there was pornographic
material on this computer, went and seized it.

THE COURT: Okay. All right. I think what I'wve
done is I've denied the motion with very specific
qualifications. Then like I said, the mother provided, as
the confidential informant, the mother provided
information that there was a computer in her house that
had pornographic -- or child pornograpﬁy on it.

MR. MOYER: That's the gist of it.

THE COURT: And then you're going to have to
prove some other way, shape or form that.it was the
Defendant's. That's going to have to happen in a
different way and different form. It can't happen from
the mother. . Because Ms. Ross is right, she can't
cross-examine her on it. Okay. Fair enough?

MR. MOYER: Yes, sir, Your Honbr. Just the
final thing I want to put in the record is that we'll be

introducing some statements made by the Defendant that the

-defense has indicated to me that they do not wish to have

a Jackson v. Denno hearing.

THE COURT: Okay,.is that correct, Ma'am?
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MS. ROSS: Yes, Your Honor.

THE COURT: Okay. Good enough. All right.
Anything else?

MR. MOYER: ©No, Your Honor. If I can just show
you what to do with the computer;

THE COURT: Oh, yeah. Yeah.

All right, we'll be in recess until 2:30.

(WHEREUPON, a lunch break was takén.)

. THE COURT: With respectlto the videos, I had
the opportunity to watch them, they are very short,
obviously. But I am going to exclude them as evidence.
And becausé I don't know think that there is really any
probative value over and beyond the fact that they exist

and that it is'illegal material. Which depicts minors

‘engaged in sexual activity.

Now, with respect to the jury,.I think it's fair

"as well to tell the jury that the State had offered that

into evidence and that I, as the Court, had made a
determination not to have child porndgraphy'entered into
the record. But that that was, not a failing or laéking on
the'part of the State in its a'éase.in'chief. And that
the defense acknowledges that that material would depict
illegal child pornography. Therefore, the State's not put
in a position ofvbeihg at fault for ﬁot having provided

evidence and the defense is kept to its acknowledgment on
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the record here-fore that it does not object or take
exception to the fact that that is illegal pornographic
material as contemplated under the Indictments in the
case. Okay.

MR. MOYER: May it please the Court, just to
make sure I understand completely, I have instructed my
iﬁvestigators to be ready to give a description of what is
shown in each of those videos.

THE COURT: 1In accordance with the case law that
is -- that's admissible. That's admissible. I know that
we had a discussion before we went off the record before
lunch regarding the admissibility of the statement from
the mother. And I think that I ruled on that. I don't
know if you took that as an advisory opinion or not, but I

do think that that's the appropriate ruling. That it

could be introduced for the purpose of putting the

investigation in the context but not to prove the truth of
the matter asserted. Okay.

MR. MOYER: Okay.

THE COURT: 1Is there anything that I have failed
to rule on that we need before we go into jury arguments?

MR. MOYER: I don't think so, Your Honor.

THE COURT: All right, Ms. Ross, you're
satisfied?

MS. ROSS: Yes, Your Honor. There's nothing I
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can think of.

THE COURT: Okay. All right, good enough.

MR. MOYER: One other matter is there is a
spreadsheet on that flash drive that we gave; Your Honor,
that we would like to use. Doesn't show any -

THE COURT: Okay.

MR. MOYER: So I will need that at some point.

THE COURT: Okay. I'm not ruling on it yet, you
haven't set a foundation but you're certainly --

MR. MOYER: Okay.

THE COURT: And when you introduce it, are ydu
going to introduce it as evidence or is it going to be a
demonstrative aid? Because I can't send it back to the
jury if that's the form in which you intend to admit it.

MR. MOYER: Well I intend to enter into the
record as evidence. However, when we get .to fhe jury
deliberations, I would --

THE COURT: Are you going to print it?

| MR. MOYER: I would send...

THE COURT: Print the hard copy.

MR. MOYER: We could do a print out. -

THE COURT: Yeah,>just admit the hard document.
'And you can show that, publish it. That's right. No
problem with fhat.

MS. ROSS: And I don't know either. If that's




10
11
12

13

14

15

16

17

18

19

20

21

22

23

24

25

71

71

what it looks like. The one that I have is about a
million of pages long, has 60 something and has the same
thing- over and over again. So I'm assuming that's not
what they're talking about.

MR. MOYER: We just did a summary that shows
some of the information that is contained in all of that.

THE COURT: Okay. All right. Okay. I don't
see a problem with that. And we'll cross it with
specificity when we get to it.

MR. MOYER: Thank you, Your Honor.

THE COURT: Okay, y'all ready for the jury?

MS. ROSS: Yes, sir, Your Honor.

THE COURT: Okay, good enough. Bring them in.

(WHEREUPON, the jury came into open court at

approximately 2:41 p.m.)

THE COURT: All right, welcome back from lunch,
ladies and gentlemen. We're about to start the trial of
this case. And it is always helpful both for you and for
me for me to take a few minutes before we get started and
describe for you, first of all, the procedure that we'll
follow, how we'll proceed in this case so that you-will
know what to anticipate as we move forward. And then to
tell you what your role is as jurors in the case and
distinguish that from what my role is as the Judge of the

case. So I'm going to start out by telling you something
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important that I have already told you before. Because as
you go through this trial you need to keep this in mind.
And that is that the Defendant is presumed innocent until
proven guilty beyond a reasonable doubt by the State. The
State has the burden of proving each and every element of
the offense beyond a reésonable doubt.

Now, you will determine in your deliberations
whether the State has met its reasonable doubt by
determining what the facts are based on the evidence
that's presented in this trial. Then applying the law to
those facts in making a determination. Now, in saying
that,.I've suggested to you already that you are the
finders of fact. You are the judges of the law —-- excuse
me, of thé facts. You will decide what the facts are in
this case. That is your exclusive province and authority.
Nobody else has any authority to determine what the facts
are or tell you what you should believe aboutvthoselfacts.
You will decide what those facts are based on the evidence
that's presented in this case.

Now, you're going to have evidence preseﬁted in
this case in any number of forms. I don't know exactly
because I don't know a whole lot more about the cése than
y'all do. All the witnesses are going do take this stand,
I'm going to hear for the first time and see for the first

time just like y'all are. So I'm just suggesting to you
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that you could see evidence in this case in the form of
eye witness testimony, testimony from witnesses. You can
have objects that are actually presented into the record
as evidence. You could have documents presented into
evidence in this case. You could have audio tapes, you
could have video tapes. And you'll take all that evidence
and you'll determine what the facts afe in this case.
You'll look at all the evidence in total and determine
what has a significant amount of weight or no weight. You
will determine if witnesses are credible or whether
they're not credible. And you'll look at it all and
you'll analyze it to determine what the facts are. And
you will then you will apply the law as I give it to you
to those facts to determine whether the State meets its

burden of proof.

wa, I'm the judge of the law. Which means that

you have to accept the law as I give it to you. And if
you come into this courtroom with any predisposition about
what you think this law is or what you think it should be,
then I'11l charge you now forget about that. You have to

accept it as I give it to you. So during the course of

' this case, what I'm charged with is making sure that the

State and defense and you get a fair trial. That's all
I'm concerned with. I'm the umpire calling balls and

strikes. That is all I .do. I have no stake in this case,
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I have no bias;, I don't have any concern about what your
verdict is or what you determine. My only concern is that
everybody gets ' a fair trial. So during the course of this

trial, you're going to see me making rulings on evidence

and making other rulings on motions that are presented to

the Court.

Now when I make those motions, understaﬁd that
I'm going to rule for oné side and against the other.
Because I must necessarily either sustain an objection or
overrule an bbjectioh. Allow a piece of evidence in or
disallow that piece of evidence. And when I do that I'm
ruling for somebody or against somebody-. Bﬁt don't think

that says or demonstrates any prejudice or preference that

'I have one way or the other. "I truly do not have cne. I

will tell you that if you hear me saying anything during
this case that“suggest”to you that I~ﬁave an opinion about
what the facts should be, about what y'all decide, I tell
you to‘ignore that.v Because truly if I say something that
gives you that impression, then YOu're mistaken.' All
right. Know thaﬁ. Because I don't have any opinion, I
truly don't. I'm just an objective umpire. And ail:the
decision that I'm going to make are based and calculated
solely 6n the law. And it's going to be an objective and
sterile analysis of what I believe the law to be. Okay.

So when we go through this case what we'll do is
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we'll start with opening arguments from counsel. Opening
statements. Opening statements are essentially a way of
the attorneys introducing themselves and their case to
you. Kind of giving you a road map for what they're going
to attempt to show you in this case. Now, opening
arguments, questions from the lawyers and closing
arguments, all of them are not evidence to be considered
by you in the trial. Those opening arguments are simply
arguments. They're the attorneys advocating their
respective positions. So that's not evidence, it's just
argument.

After you heard opening arguments from each
side, then the State would have the opportunity to put
into record its case in chief. What will happen is the
State will call witnesses to the stand. And then through

those witnesses will introduce evidence by and through

.their testimony and may offer other evidence into the

record at that time. The defense will have the
opportunity to cross-examine any of those witnesses.

After the State had put in all the witnesses, all the

.evidence that they intend to put in in the trial, then the

State will rest. Then the defense has the opportunity,
they're not required to, but the defense has the
opportunity then to put evidence into the record as well

and to present testimony and witnesses.
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Now, if they decide to put witnesses on the
stand, then what will happen is, again, the State would
have the opportunity to cross—examine any of those
witnesses. After the defense rests, then under certain
limited circumstances, the State could present reply
testimony. Ordinarily that reply testimony is fairly
short and just addresses something that came out in the
defense's case. That doesn't happen often but it can
happen. And if it's going to happen I'll let you know.

After you've heard all of the testimony in the
case then what will happen.is we will go to closing
arguments. Closing arguments again will be the attorneys
getting u§ and advocating their respective position.
That's not evidence, it's just arguments. And they're
going to comment at that point on all the evidence that
has been presented in the trial and make their arguments
to you about whether or not the State has met its burden
of proof in this case. After you've heard closing
arguments, then I will give you a closing charge on the
law. Now the reason I wait until the end, I don't do it
now is because I don't know all the law that's going to be
applicable in this case. Because I haven't heard any of
the evidence. So‘I can't give you it to you now because I
don't know precisely what the charge on the law will be

when I give it to you.
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So when I give you that charge on the law, after
we both heard all of the evidence, then I'm going to send
you back to your jury room. And what will happen is I
will send you a signal to begin your deliberations. Now,
it's very important that you know you cannot begin your
deliberations until such time as I tell you to
specifically. And I'll tell you very clearly it will
unmistakabiy and it will be at the end of the case after
you've heard everything, the evidence, closing arguments
and the charge on the law. And the reason I wait until
the end is because, as you now, in your common since, that
you can't make a fully informed, intelligent decision
until you've heard everything. In your common experience
you know that you've spoken to a friend or your children
or someone who has told you one side of the story. And
you may have had come to a conclusion based on one side of
the story. When you hear that second side of the story or
the other side of the story or another important piece of
information, you come to find out that the decision that
you had made initially may not be accurate. So just wait
until the very end of the trial. Then you can begin your
deliberations. So until that time don't discuss the case
with one another, don't discuss it with anyone éutside of
this courtroom. Just wait and take in the evidence and

then you will have the opportunity to begin your
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deliberations at the very end.

Now, during the conduct of this trial, and I
suspect, this is what I think's going to happen. I'm not
in the business of making guarantees because I don't
always control the way things go. But based on my
understanding of the way we'll proceed is we'll probably
get four, five witnesses this afternoon from the State.
And then the State may end up concluding its case today,
this afternoon. Putting all the evidence into the record.
It may bleed over into tomorrow morning. But if it does
it will only be a little bit more evidence from the State
that we'll hear tomorrow morning. Then the defense will
have the opportunity to put evidence into the record. And
it maybe that we will have concludedithe presentation of
all of the evidence sometime tomorrow morning. That's
kind of what I'm thinking based on my conversations with
the attorneys. It could be shorter, it could be a little
longer but that's what I'm thinking.

So then after they've presented all the
evidence, then tomorrow morning or first thing tomorrow
afternoon, what we'll try to do is go to closing arguments
and charge. But I'm hopeful that we can come to a
conclusion of this case tomorrow. Whether it's tomorrow
morning or tomorrow afternoon. To the extent that that

changes or we start to flex one way or the other, I'll
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trjing to make sure you know. We're going to kéep regular
hours. So for instance, today I'll try to adjourn 5:00,
5:30 just to keeping with the normal business day because
I know that y'all have commitments. And I know it's
unfair for me to ambush you and tell you you're staying
here until 8:00. It's going to be 5:00, 5:30. Tomorrow
morning we're either going to start 9:30 or 10:00
depending on what issues are outstanding, what I may need
to deal with with these attorneys.

During the course of the trial we'll take
regular breaks. I psychologically have to take a break
about every, to hour and a half. So I take a break every
hour to hour and a half. But understand that if you need
to take a break before then let me know. For whatever
reason. Doﬁ't be shy about it. You are the 14 most
important people in the éourtroom. Without a doubt. So
it's important that y'all are paying attention. So if
you're thinking to yourself, Boy, I really need to take a
break and these people need to shut up. Then‘I would
rather you tell me that then just be not paying attention
to the evidence that's being presented on the stand.
Okay. So let me know, we'll take breaks however you need
to and however you want to, all right.

So the first thing that we need to do is swear

you in. You took an oath earlier this morning to tell
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truth. This ocath is going-to be to essentially comply
with the law and enter a verdict truly and verily in
accordance with the law.

Yes, ma'am.

THE CLERK: Please sténd, raise your right hand
for the oath. The proper response. is, I will.

(WHEREUPON, the jury was sworn. )

THE CLERK: Thank you, pleaée be seated.

THE COURT: Mr. Moyer.

MR. MOYER: Thank you, Your Honor, may it please
the Court?

THE COURT: Yes,‘sir, absolutely.

OPENING STATEMENT

MR. MOYER: Ladies and gentlemeﬁ of the jury, my
name is Mark Moyer once again. I'm an'a assistant
solicitor, I work here in Greenville County. I work for
the head solicitor,’Walt Wilkins. I'm one of his
assistance. It is my job as an assistant solicitor to
prosecute éases,-to represent the State iﬁ criminal

charges. To prosecute people who have been indicted by

-the Greenville County Grand Jury for various crimes.

That's what we're doing here today. Because this
Defendant has been indicted for the charges that you have
heard explained to you by His Honor. Sexual exploitation

of a minor; third degree.
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I have just a few opening remarks to you now
before we get into the trial here in just a few moments.
Which as you have heard is going to be a relatively short
case. First off, what does this charge mean? In South
Carolina it is unlawful to knowingly possess materials,
materials are defined as drawings, pictures, video
recordings or even digital download files that contain a
visual representation of a minor. A minor is someone
under the age of 18, engaged in sexual activity. Sexual
activity is a broad term. It incorporates, sexual
intercourse, masturbation, oral sex, the assertion of any
object into the agus or vagina of a female. That's what
the charge essentially is.

You're going to hear testimony from witnesses

‘called by the State today that that's exactly what this -

Defendant did. He possessed such materials in December to
January -- December 2010 to January 2011. You're going to
hear that on January 13th, 2011, several Greenville County
investigators went to this Defendant's residence while he
was not there and seized his computer. You will hear that
this is sed on a telephone call that the sheriff's office
received from a woman, this Defendant's mother. The woman
who is now deceased, whom you will not hear from today.
You will hear that officers seized that computer

and then they conducted a search of that computer. A
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search of‘the hard drive of that computer. And you will
hear that they found video files of children engaging in
sexual activity. You very well may not have to view those
actual videos. You may be spared that. But if not shown
to you, they will be described to you. And you will hear
or see that these videos are graphic. That they entail
children as young as three, four, five years of age
engaging in sexual acts by themselves, with one another
and with adult men.

Now, at the end of this case, I'm going to get
back up in front of you and I'm going to argue td you why
the evidence that was presented leads to convictions in
this case. Verdicts of guilty. But for now all I ask of
you is that you pay close attention to the testimony and
evidence that is presented. That you use your good
judgment and common sense to weigh that testimony. And
then at the end of this case that will you do justice.
Thank you.

OPENING STATEMENT

MS. ROSS: May it please the Court?

THE COURT: Yes, ma'am.

MS. ROSS: Counsel.

Ladies and gentlemen of the jury, my name is
Susannah Ross and I represent Robert Chappell. What I

would ask from you is to simply be able to hold your
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emotions aside and render a fair and impartial judgment in
this case. This case is so terrible. This kind of chérge
1s so terrible because it can create so much anger and
pain for anyone to hear about these kinds of materials.
However, it is the State's duty when they bring a charge
of proving guilt beyond a reasonable doubt.

Now, the reason that's required, some people say
well if there's some evidence that's fine, why pfoof
beyond a reasonable doubt? Why is that so important?
Because without that innocent people get convicted. It is
very hard to prove a negative. I didn't know that. I
didn't think that. I didn't feel that. These are
negatives that can be very hard to prove. Especially
involving something like a computer. In a new world where
there is access on the computer through the internet all
over the wqud, the other side of the world in this case
quite sadly. |

However, as you heard, just bringing this charge
is no way proof beyond a reasonable doubt. Robert
Chappell is innocent until proven guilty. At the end of
this case I'm going to ask you to find him not guilty
because the State does not the evidence to prove guilt
beyond a reasonable doubt. Thank you.

THE COURT: Mr. Moyer, you may call your first

witness, sir.
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MR. MOYER: Your Honor, the State calls Phyllis

Lewis to the stand.

THE CLERK: Ms. Lewis, would you, please, place

your left hand on the Bible and raise youf right hand.

PHYLLIS LEWIS, after being duly sworn, testified

as follows:

THE CLERK: Thank you, please be seated. State

your full name for the record.

THE WITNESS: Phyllis Lewis.

DIRECT EXAMINATION

BY MR. MOYER:

Ms. Lewis, where are you employed?

Greenville Cbunty Sheriff's Office.

How long have you worked with the Greenville County
Sheriff's Office?

Almost four years.

Were you working for the Greenville County Sheriff's
Office on Jahuary 20112

Yes, I was.

Now during that month did you receive a telephone
call that is related to the case that's before the
court?

Yes, i did.

And do you remember the exact date that you received

that call?
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A Not exactly but it was about mid January.

Q Okay. Who did you receive that telephone call from?

A Patricia Galloway.

Q What relation is this person to the Defendant that is

_in this case?

A It's his mother.

Q Okay. Now, you had a telephone conversation with
her. Tell us what her emotional state was while
you're speaking ﬁo her.

A She was very upset.

MS. ROSS: I object to the relevancy of that.
THE COURT: Okay. What's the guestion, again,
sir? | |

MR. MOYER: Ms. Galloway's emotional state
during the conversation.

THE COURT: Okay, I'll sustain the objection.

MR. MOYER: Okay.

BY MR. MOYER:

Q Tell us then, what was the content of what she told
you?
A Ms. Galloway called stating that she was on the,

computer that's in her home and found some
pornography. And she wanted someone to come and.take

the computer.

Q Did you follow up with her when she talked about
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pornography? Aslfar as getting ﬁore specific.
A | I asked her was it adult pornography. And she said,
No, it was--

MS. ROSS: I would object to hearsay.

THE COURT: Okay. All right. Based on rulings
that have been entered here before, I'm going to overrule
that objection.

You may proceed, sir.

BY MR. MOYER:

Q Did you specify the type of pornography when ehe
mentioned to you pornogréphy?

A I asked if it was:adult pornography.

Q Why did you ask her that?

A Because adul£ male looking at adult pornography was
not necessarily a crime. |

Q , Okay. And so when you asked that‘question, what was
her response?

A She said, No, it was children.

L@

Did she go into any specifics about the pornography‘
other than that? Other than it was children?

Other than it was disturbing.

Now, do you knowIWhere_Patricia Galloway lived?

Yes.

And where did she live?

in Greenville.
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Q And the Defendant in this case, Robert -- I'm sorry,
Robert Chappell, are you aware where he lived at this
time?
A Yes.
Q Where did he live?
A
Q So he lived at the same location?
A Yes.
Q Okay. Now, after you received this information from
her, what did you do with that information?
A I went directly to my immediate supervisor and gave
her the information that I had just received.
0 And that is?
A Beverly Pettit.
Q Beverly Pettit. Okay. And are you aware of what she
did with that information?
A She called our computer crimes investigators and
relayed the information to them.
MR. MOYER: Okay, one moment, please. I have
nothing further for the witness at this time.
THE COURT: Questions?
MS. ROSS: 1I've got nothing, no gquestions.
.THE COURT: Okay, good enough.
Thank you, ma'am, for being here. You may step
down.
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MR. MOYER: State would call Investigator Jim
Perry.

THE CLERK: Sir, please place your left hand on
the Bible, raise your right hand.

JIM PERRY, after being duly sworn, testified-as
follows:

THE CLERK: Thank you, please be seated. State
your name for the record.

THE WITNESS: James Phillip Perry.

DIRECT EXAMINATION

BY MR. MOYER:

Q Where do you work?

A I work at the Greenville County Sheriff's Office.

Q What's your position with the sheriff's office?

A I work in the criminal investigation division in A
particular unit. It's the computer investigations
unit.

Q Okay. Now how long have you been in law enforcement?

A I'll be getting my 30 year pen this year so 29 and

some change.

Q Has it always been with the sheriff's office?

A No, some of it was with Greenville City and a little
bit was with Greer City. Then‘I came to the
sheriff's office for the last 20.

o) Okay. And just based a comment to me by one of the
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jurors during jury selection, were you ever out on
your own in private investigations?

I was.

How long did you do that?

I did that for seven years.

And that was in the 90's?

Actually '85 td '93 and that's when I went to work
with Greer for three years then came to Greenville
County.

Okay. Now you mentioned -- what particular
department are you in in criminal investigations?
It use to be called the data recovery. It's now
called the -- the new name just got given to us, it's
the Computer Crime Investigations Unit.

Okay. And you've been doing that for how long?
Since 2002.

What are your duties in that position?

We do computer forensics, we have do cell phone
forensics, GPS forensics. We also are members of the
ICAT Task Force. Which is Internet Crimes Against
Children out of the Attorney General's Office in
Columbia. And we do the online predator type of
investigations and other type of child porn
investigations.

Okay. Now, were you working in this capacity in
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January of 20117
I was.

Did you have occasion during that month to go to

I did.

What date did you go there?

I went there on the 13th of January, 2011.

What precipitated you going there?

I received a call from Beverly Pettie. And she asked
me if T would give this lady, Patricia Galloway, a
phone call. And she explained the situation to me.
So basically that's how it got started.

Okay. Did you call Patricia Galloway?

I did.

And you heard what was testified to by Msp Lewis?
Correct.

Just a fewAminutes ago. Did she essentially tell you
the same information when you spoke to her?

She did.

Now, would you describe -- I'm sorry, let me stop for
a moment and back up. Can you tell us about what
time of day it was.that you went there?

It was about between 10:30 and 11:00 in the morning.
So during business hours?

Correct.
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0 Would you -- this residence at is
that location in Greenville County?

A It is.

Q Okay. Now, would you describe that residence?

A It's a single wide trailer that basically you walk in
the front door and you're walking into the den area.
The kitchen was off to the left. It had a little
porch on the front.

0 Okay. And did you go alone or did you have another
officer with you?

A I had another officer with me.

Q And that's normal protocol for a situation like this?

A Correct.

Q When you arrived, who did you meet with?

A I met with Patricia Galloway.

0 Did you learn what relationship she is to the
Defendant in this case?

A I did.

0 What is that?

A Patricia is the mother of the Defendant.

Q Okay. And did you -- did you enter the residence?

A I did. She invited us in. We came in.

Q Okay. And did you, in fact, get her to sign anything

to indicate her permission to allow you into the

residence?
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Well, I had her sign a consent to search after we
talked with her. 'I asked her if she would allow us .
to search the residence.

Did she allow?

She signed a consent to search.

Did you take any property.from the home?

I did. | |

What did you take?

I took a Compaqg computer.

Okay. Tell us how you located this computer.

When I was talking with Ms. Galloway she just said,
There it is over by the TV.

Okay. Were there any other computers in the home?
No.

Okay. Now, when it was pointed out to you by

MS. Galloway, did you make any notations in your
reports or anything as far as a serial numbers and so
forth?

Yes, we put the serial number in our report on our
evidence sheet when we took it.

What did you do with it afterlyou seized this
computer?

After we seized it we took it back to our computer
crime lab. We have a secured area there for securing

digital media, computers, cell phones, all this type
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stuff. So that's where we took it back.
MR. MOYER: Okay. One moment, please.
(WHEREUPON, State's Exhibit No. 1 was marked for
identification only.)

BY MR. MOYER:

Q Investigator Perry, I'm going to hand you what's been
marked as State's Exhibit 1. Take a look at that and
can you tell us what that is?

A Yeah, that's just a Compaq laptop computer. Running

Windows 7.

Q In particular what computer is that?
A This belongs to the Defendant, Robert Chappell.
Q Okay. Is that the computer that you took from

on January 13th of 20117

A It is.

Q And how do you know that?

A Because the serial number matches the evidence sheet.
Q Okay. And you've kept it in your custody?

A We've had it in our custody.

MR. MOYER: At this time we move to have State's
Exhibit No. 1 entered into the record.

THE COURT: Any objection?

MS. ROSS: No objections.

THE COURT: All right, without objection, same

is entered into evidence.
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({WHEREUPON, State's Exhibit No. 1 was admitted
into evidencé;)

BY MR. MOYER:

Q And you said there were no other computers, laptop,
desk top -~
A Not that I observed or that Ms. Galloway said were in

there. We asked her.
Q Okay. Now, did you then later do a forensic
examination of this computer?

A We did, I did.

Q When was that done?

A It was started on the 14th of January, 2011.

0 Okay. What do we mean by the forensic computer
analysis?

A Forensic computer analysis is where we take a digital

evidence, whether it's a hard drive, a flash drive,
anything that stores media, we hook it up to a
computer forensic machine. And we have a -- first we
image it. And what that does is we take and make a
total, I want to say copy of the image, of that hard
drive. And once we make the image of the hard drive,
then we can start a forensic examination of it. And
what we do with a forensic exémination, that's in
order to go in there.and recover stuff that's been

deleted. We have analyze what's on there, we do key
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word searches. All of this done in a forensically
sound environment on our computer with a copy or an
image of the sdspect's hard drive. We don't actually
use his in case something were to happen, we don't
want to damage the original evidence.

Okay. Now, tell us about the training that you have
had that enables you to be able to do this.

I started the training back in 2002. Since then it's
with the changing of computers every six months now
it's just and on-going process. I've been to EnCase
intermediate analysis and reporting, EnCase
introduction to computer forensics, intermediate
forensics tool kit boot camp, advance data recovery,
basic data recovery, cell phone examination, advance
responders for search and seizure of small business
and small office-~-

So I take it you can go on and on to all the -
different schools you've been to?

Yes.

Do you know roughly how many hours of training you
have received? -

Since 2002 I've had probably over 2000 hours of
training, formal, informal with other officers,
webinars, just -- it's just constant. Fellow I work

with, Mike Rainey, an investigator, we're all the
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time bantering back and forth different things too
which 1s a training process. Because he sees
something new that I didn't see. And we're able to
do that. |

Just to keep up-to-date with all the changes --

Oh yeah, it's -- |

~-- that come about.

--— it's a constant battle.

How many computers would you say you have examined
forensically over the years?

Well over 100.

Over 100.

That's just computers. That doesn't count flash

drives, cameras, the little cards that are in the
cameras, stuff like that. Because we can do a
computer forenéics on those.

Okay. Now you touched on this just briefly but let
me just go back over this. What is the very first
thing you do, when you're going to do an examination
of a computer to see what's on a computer, what is
the first then you do that enables you to do the
examination?

Okay, we take the hard drive out, obviously. And
when we connect it to ouf computer;—

Let me stop you there. What do you mean by hard
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drive?

The -- basically the memory that's in the computer.
So you take it out?

Take it out of that, just take the back off. It's a
little -- in a laptop it's a little square thing
about this big and about oh that thick. |

Okay. So you take it out of the computer and then
what do you do with that hard drive?

Okay, then we connect it to our forensic machine with
a write block. And what a write block is it prevents
us from -- or the program, the EnCase program, which
is the forensic program I use, it prevents any
possibility of writing to his machine. Which would

cause it to change date and time stamps, add

evidence, delete evidence, anything like that .we have

to make sure we can't do. Because even when you
first boot up a computer and you don't touch
anything, you just boot it up and turn it right off,
you've changed all kinds of programs on that
computer. So if were to just boot the computer up
and start looking around, it would change the dates
and times that a program was created. Or a video was
viewed. If I went in there and viewed the video on
his computer, then the last access date is going to

be me, that day. Because I'm the last one that
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accessed it. So with a write blocker that pre§ents
that from happening.

So you take the hard drive then‘you'make a exact
dupliCate copyf

Correct.

And is that what you do your work on?

That's what we work on.

Okay. Now once this, duplicate copy is made, it's on

your computer?

Correct.

And once that is made, are you able té go in and
manipulate that at all? |

No.

And that's based on what youvwere just talking about
this-- |
Write block.

The write block?

Write block.

How do you spell write?

W-R-I-T-E, like write.

Write block? |

Right.

Okay. So maybe some of us has heard of a read only
file.

Correct.
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Is it similar to that?

It basically is making it a read only file. The
whole computer.

Okay. Now so once you make this image.

Uh-huh.

You set the original hard drive back aside, right?
You don't --

Put it back in that computer.

Okay. Then what do you do with that image? How do
you actually go about examining the image?

Well, it can be a tedious process. It depends on the
type case. Because we don't do just child
pornography, we do homicides, drug cases, internet
fraud cases, any type of cases that our officers can
come up with do. So each case we look at
differently. This being a child pornography, we knew
that we were looking for videos. So EnCase, the
forensic program we use, has what's called a
inscript. And that allows us to go in there and
search for just video files on that. It's not going
to pull up -- I can't punch in child pornography and
it pull up child pornography. It will pull up all
the videos that are on that computer. That meet the
criteria of file extensions. Like a document file

has dot.doc. Well a movie file may have dot.adi.
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And that's what's on the end of that file?

That's what's on the end of the file.

Let me stop you one moment and backtrack just a
little bit. You used the word called EnCase.
EnCase, correct.

Can you tell me how to spell that?

En -- Capital E-N, capital C-A-S-E. Version 6.
What is EnCase?

It's a brought by Guidance software that is used
worldwide. Military, law enforcement, private sector
to do computer forensics. |

So it's a software program?

Correct.

And that is on your computer, your —--

Licensed to my computer.

Okay. And you've been trained on how to use this?
That is correct.

And you received training from the actual
manufacture?

I received training from EnCase itself.

The corporation that makes it?

Correct.

Okay. So you then use this computer program called
EnCase to search?

Corréct.
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Okay. Now, you told us other agencies use that
program, EnCase. What other kind of agencies use 1it?
FBI, secret service. Like I said, the military.
Okay.

It's the leading forensic tool in the industry now.
Okay. Now, so you did all of that that you just
described, you did that to this Defendant's computer?
Correct.

This State's Exhibit No. 1?

Correct.

Okay. And that was all done starting January 14th
2011, you said?

Correct.

And YOu had it searched for video files?

Correct.

Did it turn up any video files?

It did.

Did it turn up numerous video files, more than the
ones that are just before the court?

Oh, absolutely, vyes.

Okay. And was it just video files containing child
pornography or were there other things as well?

No, there were other. There were probably close to
513 video files on the computer. And it'll have ones

like if you transfer files from one folder to another
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folder and you've got that little video that goes
across your screen and shows it actually doing ift,
that's going show up as a video file because that's
what it is. It's a Windows wvideo file. So any type
of video that's on there, anything that deals with a
program or any type of -- anything you're doing on
your computer that was downloaded by the manufacturer
is going to show up also. In addition to downloaded
videos.

So once you found these different videos, how did you
go about determining which ones were illegal videos
and which were not?

You have to just view them.

Okay. That's what you did, you went through and
viewed the videos.

Viewed them.

Now, once you viewed these videos you actually made
copies of the videos?

Well you copy it out of the program. You're able to
do that. You can bookmark it within the program and
then for court purposes and this type thing, you can
actually copy them out.

Okay. Now, what I would like you to do at this time
is I would like for you tc tell us about the

different videos that you saw. In lieu of actually
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showing the video at this point, I would like you --
what I would like you to do is to give us the file
name of the video then describe to us what is shown
on those separate videos?

One of the videos file name was lower case s,
underscore, lolitkoi. So it's like lolit koi. That
one was created on 1/7/11 at approximately 23 hours.
Actually 11:14 p.m. basically.

Okay.

You want me to read the description of it?

Yeah, I'd like for you to tell the jury now what is
displayed on that video?

When I opened that video, this is a representation of
what I had to watch. The is a one minute and 22
second video of a female child who looks to be five
and seven years old. She is lying naked on hér
stomach with her buttocks cocked up in the air
slightly. An adult hand comes in the view of the
camera and has a vibrating dildo that is being rubbed
between the child's buttock cheeks then on to her
vagina with slight penetration. At one point the
adult slightly taps the child on the buttocks. The
child is looking back at the perpetrator and camera
at that time.

And that video is about a minute and 22 seconds long?




104

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

JIM PERRY-DIRECT BY MR. MOYER

104

b

>0

Correct.

Now you said, you used the word created. What do we

mgan'by that?

That was when the file was, that I was looking ét,
was created on -- in that folder at that.time.

What do we mean created in a folder?

Wéll, if you view something on the internet and you
want to download it, it's going to ask you where do
you want to put it? Well this is a download folder
on his computer, and it was under the user name,
Robert. And it was in a folder called downloads.
that -- that was the time and date that it was
actually created in his folder.

So put into that folder?

Put into that'folder.

Okay. So does that mean that video, it wasn't just

watched, it was actually--

‘Downloaded.

Downloaded. Okay. And you said the file name was
what?

S underscore--

No; I'm sorry the file name.

The folder name was Downloads.

Downloads. And downloads was under?

Robert's user name.

14

So
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Under Robert?

Correct.

And do you know this defendant -- what name this
defendant goes by?

Correct, he goes by Robert.

Which is his middle name?

Correct.

It's Frederick Robert Chappell?

Correct.

Okay. Let me ask you to move on to the next video.
Okay. Okay, I'm not sure if you want to -- which one
would like me to go next?

It does not matter.

Well there's six here and there's only...

Yeah, I want you to talk about each of the six videos
so move on to the next one.

Okay. The next one was, it's name is wape,
underscore, ru, underscore, 7yo, underscore, hand
job.

Okay.

This is a two minute, 17 second video of a naked
female child who looks between three and five years
old. She is sitting between a naked, at least from
the waist down, adult male's legs whose benis is

visible and erect. The toddler starts out with her
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left hand and is stroking the penis. At first she
has a blank look on her face. You can hear some
music playing during the video. The toddler then
looks off to her right as if being given directions
and then smiles. But that is short lived and she
goes back to her blank look.

While she is still stroking the perpetrator's
penis, his hands come into view of the cameré and
pulls the toddler from her back, closer to him and
has her vagina up against the base of his penis. She
then begins to use both hands to stroke the penis.
And toward the end of the video the male ejaculates
and the toddler let's go of the penis, watches for a
second and then kind of just rolls off him, off the
bed.

And can you tell us when that video file was
downloaded?

That was 1/11/11 at 6:25 p.m.

Okay. Once again, that was not'just viewed it was
actually downloaded into that folder?

Correct.

Still. under the name Robert?

Under the name Robert.

Okay. Let me ask you to move on to the next video.

Okay. The next one is a 19 second video of a naked,




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JIM PERRY-DIRECT BY MR. MOYER

107

107

X

20

O

and you can only see from the waist up is all that is

visible, female toddler who looks to be approximately

two to three years old. She has dark hair with

bangs. She is holding a fat, white male's penis with

her hands while the male perpetrator is holding her

right check with his left hand. It appears his thumb -

is also barely inside the child's mouth. At one
point the penis comes out of her mouth and she is
trying to get it back in. During some of the video
she has her eyes closed, then looks off to the left
in a staring type of gaze.

Okay, when was that video file downloaded?

1/10/11 at approximately 10:33 p.m.

Okay. And so once again, what folder?

It's in the downloads under Robert, profile name
Robert.

Okay. Okay. Please move on to the next video.

The is a one minute 45 second video that starts off
showing a very young girl's breast when a--

Let me stop you one second. Can you read the file
name-?

Oh, I'm sorry, yes. It's that wape, underscore, ru,
underscore, webcam, underscore, 10y.dwap.

Would you give us description of that?

Okay, this video is a one minute and 47 second video
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that starts how showing a very young girl's breast

when a shirt is pulled up. It then continues with

‘the camera panning down to the female vagina close up

‘but still showing the stomach area. The camera,

after several seconds then pans to the girl's face.

'And you see that she is a young girl between eight

and ten years old. She's looking up and not at the
camera as if she's being directed what to do.. She
appears then to be fumbling with her shirt and then
it shows her turning her buttocks at thé camera and
there's a pencil protruding from the crack in her
buttocks.

She then reaches around.and it appears that she
is pushing it in with her hand. She then moves her
hand and still has the pencil in the crack of her
buttocks. She moves closer to the camera and then
reaches back to the pencil again as it appears she
removes it as the video stops.

Okay. And was that video file also downloaded on the
computer?

It‘was.

What was the date and time fér that?

That was 1/11/11 at 7:25 p.m.

P.m, okay. And once again, the -- under what

profile?
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Robert. Under Robert profile.

Okay. Would you move on to the next video, please.
Next one the name of it wape, underscore, ru,
underscore, wape again, underscore, ru again, 1o0li83,
bracket 1, closed bracket.

Okay. What is described -- or what is shown in that
video?

This is about a four minute and 23 second. And it's
a-black and white video as compared to the others
which are colored. Of a female between what appears

to between the ago of 10 and 12 years old who is

sitting on the bed naked with a boy who appears to be

in the same age category but who is fully clothed.
The female starts to undo the boy's pants and begins
to play with the boy's penis while he's just sitting
there looking at a magazine. He's kind of on his
side looking at a magazine or book of some kind.
After a short time the girl pulls his pants down
just enough to totally expose the young boy's penis.
The young girl then begins to masturbate the boy. A
short time later they both take off the boy's pants
close up with the camera, shows the girl sitting on
top of the boy's pubic area with her head and face --
her face and body facing toward his feet. She takes

her hand and is trying to put the boy's penis into
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her vagina. The camera then pans out to show the
girl and the boy and they are trying -- they are
trying‘to have sex. However, she is having trouble
keeping the penis in her vagina. They keep trying to
have sex by moving in and up and down in a in and up
and down mahner. But the boy's having trouble with
the girl vagina do his size and the angle they're at.
Eventually the girl changes her position to make it
easier to enter the girl.

After a short time they change positions where

the young girl is on her back with her legs pulled

“back and her arms securing them in' that position.

The boy then kneels at her vagina and begins having
sex. This last severalvsecondS'and then it switches
to the girl masturbating the boy while he is in a
seated position. The camera then pans o&er to the
girl's Vagina -

-MS. ROSS: Judge, I stipulated to the sexual

nature of the material in this and I would object to going

on in this detail,

THE COURT:- Okay, I'll overrule the objeétion.
You may proceed.

THE WITNESS: The video then goes to the boy

kneeling, reaching around her leg$s and pulling her végina

The video finishes up with him lying down on her
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while she is still pulling her vagina apart and they start

to have intercourse again.

BY MR. MOYER:
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And was that file downloaded also?

it was.

And under the same profile name, Robert?

Correct.

What was the date and time for that one?

That was 1/12/11 or January 12th, '11l at 9:01 p.m.
Please tell us about the final video.

Final one, it's again, the wape, underscore, ru,
underscore, ptch, underscore, five year old,
underscore, deas, underscore, dick, underscore, debut
1. |

Okay. And what is depicted in.that video?

I'm sorry?

What is shown in that video?

This is a one minute, 33 second video of what appears
to be a three to four year old toddler with shoulder
length brown hair with bangs. It appears she is
kneeling on a sofa with her chest facing and leaning
up against the back of the sofa. Her head is leaning
over the back of the sofa with as'an adult male's
penis comes into view. She begins by licking the

penis and then goes from licking to sucking it and
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back to licking it. It appears that the video is

edited as the lighting and quality of the video

changes.
There appears to be -- there appears in the
video now a penis -- not just the penis but the

perpetrator in blue jeans and a orange shirt, he now
comes into the picture. His penis is exposed from
the fly of the jeans. He still has his jeans up but
his zipper's down and his penis is out. He moves
toward the little girl and she takes her left hand
and grabs the penis. She then puts it in her mouth
and let's go with her hand. Thebperpetrator then
puts his right hand to the back of the toddler's
head, she continues to suck and lick the
perpetrator's penis with the video ending with the
child victim backing off and just staring at the
penis.

And when was that file downloaded?

That was on 1/11 -- January 1llth, 2011 at 7:25 p.m.
Okay. Once again it was in the same download file
under --

Under Robert and downloads.

Okay. Now in any of these videos could you see the
face of any adults in the videos?

No, you could not.
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Okay. Now, this file, or this folder, profile name
Robert, was that folder password protected?

The?

I'm sorry, this folder or profile name Robert?
Robert.

I'm sorry.

Correct. The profile name Robert was password
protected.

What does that mean?

Just like when you go to your profile you have to
enter a password to enter.

Okay. Now were you able to determine what program
was used to download those videos on the computer?
What program was used?

Yeah, were any programs used by the person who
downloaded them on the computer? Was there a program
used to go find these videos or anything like that?
I mean, you go out and do a search and it all came
down dealing with that wape as the search.

Is there something called, Lime wire?

Yes but these particular ones were, I believe, just
searched for under that website, wape ru.

Now, did you create any spreadsheets or documents
that displayed the information that you were just

describing to us?
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Well it--
I mean, I'm not talking about the description of the
videos but as far as when they were downloaded, the
file name and so forth?
Right.
Did you do that?

(WHEREUPON, State's Exhibit No. 2 was marked for

identification only.)
Let me hana you what's been marked as State's Exhibit
No. 2. Would you take a look over those and tell the
jury what they are.
This is a screen shot of the way I look at somebody's
computer in the forensic mode. When I look at it it
doesn't come up like your normal one does where it's
got the backdrop, your back page and icons over all
like that with the Windows splash screen and
everything. It totally -- well this gives you an
indication of how we look at it and then the
different, up here in the tool bar, the difﬁerent
things we can do. The searches and things like this.
And this one here indicates --
You're looking at State's Exhibit 2 right now?
Right.
Okay.

State's Exhibit 2, the top ones, they have the blue
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checks, are the ones that we just read. Those are
the videos.

Okay.

It gives you a file, create, last written, last
modified, last access, dates.

Okay so that is what you were actually reviewing
while you were doing the forensic examination?

This is what I would see and then I would click on
it, open it up and view it.

Okay. And take a look at State's Exhibit No. 3, how
is. that different?

This just starts, it just shows the start of his user
name on the computer. It's just showing his user

name with a tree, showing a bunch of the different

folders that are on there.

Bunch of different folders that are on that computer?
Correct.

The information contained in those two exhibits, are
they true and accurate representations--

They are.

-- of the information that you found during your
forensic examination?

Correct.

Okay. You didn't change or manipulate those in any

way"?
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MR. MOYER: Your Honor, I move to have State's
Exhibits 2 and 3 moved into evidence.

THE COURT: Any objection?

MS. ROSS: Yes, Your Honor. First, I didn't get
these in discovery. I got a whole different thing that
I've been sitting over here trying to figure.out because I
wentlthrough with dates and times on what I received which
is completely different from this. So -- and, in fact, a
couple of them I can't even find the same times for the
same data files. I'm trying to go through that. This is
different from what I received in discovery.

'THE COURT: This is what I want you to do, I
want you to look at that and reconciles. We've got to a

point where I personally need to take a break. Okay. So

‘we're going to take a break, please return to the jury

room. Don't discuss the case, we'll come right back in.
Okay.

(WHEREUPON, the jury came into open court at

approximately 3:43 p.m.)

THE COURT: All right, y'all take a loock at it
and reconcile. I think probably what it is is you've
given it to her in a different form than what you're
presénting. It probably is included in all that discovery

but you've put it in a different form. So y'all can
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reconcile it and make sure that it's been disclosed in
substance. If not in that specific form. And then we'll
come back on the record.

Mr. Perry, you're still on the stand so you can
take a break, too, but you can't discuss your testimony
with anybody, okay.

All right. Good enough, thank you.

MS. R0OSS: I wouldn't mind discussing it with
him because he could probably tell me.

THE COURT: You want to discuss it with him, I

don't have any objection with it as long as the two of you

agree.
MS. ROSS: Great, that would suit me.
(WHEREUPON, a short break was taken.)
THE COURT: Y'all worked through your
differences?

MS. ROSS: Well, Judge, just -- I printed out
this disk that I got.

THE COURT: Yes, ma'am.

MS. ROSS: And went through and looked at all
these times. And some of the times for these six videos
aren't even in here. Most of them are. I think there's
just one that's a different time tﬂét isn't in there.at
all. So -- and I just got this today. And so I object to

it going in front of the jury. I have no objection. And
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it's just the one. I don't know if it's three or four
that has three checks, one through six on it. As far as
the other one, that's fine with me, I've got no objection
to that.

THE COURT: The other one is? Exhibit what?

. MS. ROSS: Exhibit 2 or 3. 1I'd have to see
which one's marked how. So objection to 2 but not 3.

THE COURT: All right, now what specific entry
do you take exception to?

MS. ROSS: Let's see, I believe it's the one
well 1/11 -- well 1/11/11, the first one that says, Last
access 18:25:46. You know, that's certainly possible that
I had missed that. That's 6:25:46 in military time. And
I could have missed that but I did not see that one. 1In
my--

THE COURT: Is that one of the first six that

are checked that you are referring to?

MS. ROSS: Yes, it's number 1. The date 1is

January -- 1is January 1llth, 2011. And it's -- the time is
6:25:46. I believe there was a second one was there.
THE COURT: Okay. And those are -- that's one

of the videos to which he just testified?
MS. ROSS: Right.
THE COURT: So the substance of the entry he

testified to verbally, did he not?
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MS. ROSS: Yes.

THE COURT: Okay. All right. I'm not -- I
don't take exception to your representation but I'm not
convinced that it wasn't in all of the information that
they had originally sent to you. And I don't think that
the introduction of this, which essentially corresponds to
the testimony that was given under oath, really prejudices
you in any substantial or significant way. I'm not so
certain otherwise that it adds to the State's case in any
significant or substantial way.

MS. ROSS: All right.

THE COURT: But in as much as that it is just a
print out, it looks like to be a fairly mensural print out
of those videos. 1I'm going to overrule the objection,
I'11l let it in.

MR. MOYER: I just want to state something for
the record, Your Honor. We'gave Ms. Ross a disk that
contains a good bit of information'that Investigator Perry
was talking about as far as some of the findings from his
forensic analysis. So we also made it known from the Vefy
beginning that Investigator Perry has all of these
documents and that we could no give it all up.
Particularly the videos. I don't even have copies of
these videos. I mean, it would be like me having crack in

my office. It's a crime and we're not going to dispense
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it. I gave Investigator Perry's cell phone number to

Ms. Ross and said Invéstigator Perry was willing to sit
down and show all the videos, show all his findings that
we}re not given in written form. So I just want to make
sure the record is clear that we have complied with Rule 5
in this regard. That we made all this information
available to the defendant.

THE COURT: Okay, good enough, thank you.

All right, we ready for the jury?

MR. MOYER: We're ready, Your Honor.

MS. ROSS: Yes, sir Your Honor.

(WHEREUPON, the jury/came into open court at

approximately 4:02 p.m.)

(WHEREUPON, State's Exhibit No. 2 was admitted

into evidence.)

{WHEREUPON, State's Exhibit No. 3 was marked for

identification and received into evidence.)

THE COURT: All right, welcome back,  ladies and
gentlemen. Where we left off Investigatof Perry under
direct examination, I believe that the State had moved
into evidence State's Exhibits 2 and 3. And over
objection I am allowing those to be admitted into evidence
asVState‘s Exhibits 2 and 3.

You may move on, Mr. Moyer.

MR. MOYER: Thank you, Your Honor. May it
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please the Court.

BY MR. MOYER:

Q Just a couple of questions about those exhibits
before we move on. - Investigator Perry, do these
exhibits that have just been put into evidence, do

they show the file names that you just described?

A That is correct.

Q They show the dates and times that was downloaded?

A Correct.

Q What you're talking about is the folder that these
‘files were placed into?

A Correct.

Q Shows they were placed in the folder named Robert?

A Uh-huh. 1It's actually, you can see it's a little bit

highlighted, that's the folder downloads. It has a
blue check in it which corresponds to the fact that
these over here are checked.

0 And that State's Exhibit No. which?

A Two.

Q Two, okay. Okay. Thank you. Now, let me move on.
Did you then, base on this information that you
gleaned from this hard drive, -did you then
participate in the arrest of the Defendant?

A I did.

Q Where did that take place?
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Took place at Jeff Lynch Appliance out on Ropgr
Moﬁntain.

Why did take place there?

He was working there doing deliveries for Jeff Lynch.
Okay. And what was the date and time tHat you made
the arrest?

It was on the 18th, I believe, of January 2011 at
about 6:40 p.mn.

Okay. Now, did he know you were coming prior to your
arriving there?

No.

You did not let him know you were coming?

No.

Did you do this along or were any other officers

- involved?

I had Investigator Mike Rainey, a gentleman that
works with me in the office.

He also participated in this case?

That's correct.

How did you approach the Defendant?

Well we were sitting off at a distance. - And as we
saw him walking across the parking lot to his car,
which was a white Malibu, no Impala, excuse me. " And
he started to get into his car, just as he sat down,

we pulled up in our car blocking him in. And jumped




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

123

123

>

© >0 »oO

O

i G T

L@

out and advised him who we were. At that point I
told him he was under arrest, we had warrants on him
for sexual exploitation of a minor.

Okay. Now, did you place him in handcuffs at that
time?

We did.

So he's clearly in custody at that point?

Clearly in custody.

Did you advise him of his rights?

I did.

And how did you advise him of his rights?

I read him his Miranda warnings.

You said you read them, what did you read them off
of?

A card.

A card. Do you keep that with you at all times?
Most of the time.

Well whenever you --

Go to do an arrest, yeah.

Okay. Would you please read into the record the
warnings that you advised this Defendant of -- the
rights you advised this Defendant of on January 18th,
20117

Yes, I advised him, Before we ask you any questions

you have to understand your rights. You have the
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right to remain silent. Anything you say can be used
against you in court. You have a right to talk to a
lawyer for advice before we ask you questions aﬁd to
have him with you during questioning. If you have no
money to pay a lawyer's fee, the Court will appoint
one to represent you without cost if you wish. If
you decide to answer questions now without your
lawyer present, you will still have the right to stop
answering at any time. You also have the right to
stop answering at any time until you do talk to a
lawyer.

So you read those rights to him?

I did.

And did he appear to you to understand those rights?
I asked him, Do you understand what your rights are?
And he acknowledged that he did. |

He acknowledged that he understood those rights?

He did.

Now, did you make any threats, use any coercion or
was there any intimidation?

No.

Used to get him to talk to you?

None.

Did you hold out‘any promises or hope of reward to

get him to talk to you?
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A None at all.
0 Okay. Now, you said after you read him the rights,

he indicated to you that he understood the rights?

A That's correct.

Q Did he indicate to you that he wanted an attorney
present?

A No, he made no indication that he wanted an attorney.

Q Did he ever tell you that he did not wish to talk

about these charges?
A He never said anything about not wanting to talk with

us or wanting an attorney there.

- Q Now, after going over these rights with him and

determining that he undérstood those rights, did you
have a conversation with him there in the parking lot
of Jeff lynch about these videos on his computer?

A Well he first made a comment based on me telling him
what he was under arrest for. And he said that he
hadn't downloaded or he hadn't seen or looked at any
child porn.

MS. ROSS: I object to hearsay.

MR. MOYER: What?

THE COURT: Okay, I believe that under the rules
of -- is héarsay evidence. Is that your...

MR. MOYER: That's correct, Your Honor.

THE COURT: Okay. All right, I'm going
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sustain -- excuse me, overrule on the basis of hearsay.

BY MR. MOYER:

Q Okay, so when you told him why you were arresting'
him, what was his response? What was his reaction?

A He reaction was, because obviously he knew what the
charges were, he said, I haven't looked at or
downlcaded any child porn.

Q Okay. Did he say anything further along those lines
that if there was anything?

A He also made the comment that if there was any child
pornography on his computer, it was already there
when he bought it at the jockey lot. He said he got
it at the jockey lot.

Q Okay.

A And that it was he already there, on there.

0 Okay. Now, so you had already told him at this point

why he was being arrested? What the charges were

for?

A Correct.

Q And you told him that involved pornography involving
minors?

A Correct.

0 Okay. Now, did he admit to you that the computer was
his? g

A He didn't come out and say, It was my computer. But
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he did say he bought it at the jockey lot.

Okay. So he didn't use those words but by saying he

“bought it at the jockey lot?

Correct.
So in that way he acknowledged that it was his?
Correct.
Now when he made that comment about their being no --
about him not downloading any child pornography and
that it must have been there when he purchased it
from someone at the jockey lot, did you ask him when
he purchased the computer?
I did. I asked him at that point, I said, When did
you purchase tﬁe computer? And he responded by
telling me before Christmas;
What did you say to that?
When I said that -- or when he said that, I said to
him, Well we've checked the dates and times of
downloads and they were after that point in time.
And what was his response to that?
Well -- he said that, Well, it's in the common area
of my house, anybody could have done it.

At which time I responded to that with, Well we
know your user name was password protected and we've
got the dates and times that it was done. At that

point we had let him -- we were waiting on a uniform
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car to come transport him because we were in a plain
clothes car, we can't transport him. And he wanted a
cigarette, so we gave him a cigarette and he stood
there and was smoking a cigarette. Well, after that
comment I made to him about, you know, being password
protected and we knew the dates and times of the
download, the cigarette just fell out of his mouth
and then he kind of started doing dry heaves like he
was going to throw up. And then he sat down in the
car. He sat down in the car.

What did he have to say then after he sat down?

He just referred to the...

Okay, do you have your report with you?

No, it's right'there on the top.

Would it refresh your memory if you had chance to
take a-iook at this report?

Yeah.

Okay. If you could lookland tell us what he said
after he sat back down in the back of the car.

Okay, after that he said he did look at porn but it
wasn't child porn that he was looking at. It was
porn from a site called wape underscore ru.

Okay, did you respond to that?

Yeah, I told him that was where we found the child.

porn on his computer.
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Ckay. All right. Well did he have anything more to
say to you about this incident there at Jeff Lynch
Appliance?

No, at that point in time he said he didn't want to
talk to us -- he would talk to us but he wanted to
talk to his mother first, tell her where he was and
that he was all right and everything. So at that
point in time we transported him. The uniform car
got there, we transported him down to the law
enforcement center. And we were walking him up to
our office--

Okay, let me stop you there for a second.

Sure.

So he was taken to the law enforcement center --
Right.

In downtown Greenville?

Downtown Greenville.

Did you meet up with him back at the law enforcement
center?

That's correct. The uniform officer waited for us at
the backdoor, we met him. We took him at that point
in time.

Who is we?

Mike Rainey and myself, investigator back there.

So y'all accompanied him then into your office?
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Correct. We went down to the elevator and started up
the elevator.

And tell us what, if anything, he said while you were
gbing to your office?

Yeah, well we were getting off the elevator he says,
Look can I just go ahead and plead guilty to this,
will you recommend probation? We told him we can't
do that. We can't.

And then he said, Look we all know what I looked
at and what I downloaded, can I just get probation
for this? I again told him that we cannot recommend
probation on that.

Okay. Then you toock him to your office?

Then we took him to our interview room.

Now, tell us about the interview room.

The interview room,_it's just a basic room. It's got
a desk in there with -a computer on it, telephone, a
couple of chairs. Pretty much just a bland room.
Okay. It is used for just interviewing suspects or?
Witnesses, suspects, it's a multi-purpose room,
really.

Okay. When you took him there did you allow him at
that time to call his mother?

We did. We went ahead and let him call his mother

and talk to her for a few minutes.
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0 Now after he was finished with that conversation with
his mother, did you then advise him again of his

Constitutional rights?

A I did. I read them again to him using our rights
form.

Q Okay. One moment.

A To get him to sign it.

(WHEREUPON, State's Exhibit No. 4 was marked for
identification only.)

BY MR. MOYER:

Q So at this time advising him of his rights, you did

so using what methodology?

A I just read them to him off of the waiver there.
0 Okay, you actually printed out the waiver of rights
form?

A Right, the print out form.
Q Let me hand you State's Exhibit No. 4, do you

recognize that document?

A I do.
Q What is that document?
A This is the--

MS. ROSS: Judge, I object to that. He's got a
perfect right to remain silent. I don't think that
document's relevant anyway. And it's a comment on

Constitutional right of the Defendant to remain silent.
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THE COURT: Okay. Good enough.

What's the purpose of the entry of that
advisement of rights form?

MR. MOYER: To show that he was advised of his
rights, Your Honor.

THE COURT: Okay. All right. I think he can
testify to that without admitting it into evidence. And I
will tell you to massage any concerns that you may have
with respect to that. I certainly would give a jury a
charge on that at the conclusion of the law if it's
necessary and appropriate.

MR. MOYER: Okay.

THE COURT: Assumiﬁg as much that it's simply
cumulative to his testimony, I'll sustain the objection.

MS. ROSS: Judge, just looking at it, no;mally
they're initials going all the way down here, there's no.

MR. MOYER: Wait. -Judge, I thought prior to --
may we approach, Your Honor?

THE COURT: ‘Sure.

(WHEREUPON, a-bench conference was held in the

presence of the jury but éut of the hearing of

the jury.)
BY MR. MOYER:
Q So you went over his rights with him again?

A I did.
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Did you go over the same rights, I won't have you
read them again, but did you go over the same rights
that you just -- you just described that you went
over with him at Jeff Lynch Appliances?

That is correct.

Okay. And after going over those rights with hin,
did he indicate to you whether or not he understood
those rights?

He did. He stated he still understood them from
previously.

Okay. Now, after going over that form with him,
based on your observations of him and your
conversation with him, did he appear to understand
those rights?

He did.

Did he appear to be in his right frame of mind when
you talked to him?

He appeared to be.

Once again, you didn't make any threats--

MS. ROSS: Judge, I think this has been asked

and answered already.

THE COURT: Okay. I'll overrule the objection

because I think this is subsequent to the initial inquiry

at Jeff Lynch.

Am I correct?
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MR. MOYER: That's correct.
~ THE COURT: Okay.

MR. MOYER: We're now talking about at the law

enforcement center.

THE WITNESS: Correct.

BY MR. MOYER:

Q

Okay, once again, you did not make anymore threats --
or didn't make any threats at all?

No;threats, promises, coercion.

Now, after going 6ver'those rights with him again,
did he make any other comments about the videos that
were on his computer?

He did. He -- well he made the comment that -- I'm

‘not sure -- talking about...

Okay, if you need to refer to your --
Well I -~

-= reporf to refresh your memory but after going over '

_those rights with them again at your office, did he

make another comment about the videos?

About the descriptions as we were reading the -- as
we started reading the description of the videos to
him that were on the warrants, he said that he did
not want‘to hear, he'd seen the videos and he did not
want to hear the description read out loud to him.

On the warrants -- that were on the warrants.
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Did he say why he did not need those?

Yeah, he said because he knew what was -- he had seen
them, he knew what was on them.

So he had seen them so he didn't need you to describe
what they were?

Right.

Does not your report state before that that he made
another comment about these videos? You can look at
your report if you have to.

Yeah, he did make a comment earlier that he had
looked at the videos and downloaded them but he had
not touched any children.

Okay. He was just looking at the videos?

Correct.

Okay. So he told you then in there that he did look
and download those videos?

He did.

Okay. Now, did he give you a written statement to
this effect?

No, he did not.

Okay. Now during your conversation with him, did he
tell you where he lived?

Yes, he did. in Greenville County.
That being the place where you got--

Got the computer.
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MR. MOYER: Okay. All right, one moment,
please. Okay, please answer any gquestions the defense
has.
CROSS-EXAMINATION

BY MS. ROSS:

Q Isn't it true that at that time of questioning you
told Mr. Chappell that you didn't need a written
statement because you could attribute whatever
statement you wanted to to him?

A No, ma'am.

Q Now, is there a video of this conversation from your
car?

A We don't have - the unmarked cars don't have the

cameras. Our uniform cars have cameras in them but

our plain clothes vehicles do not.

Q Uniform cars are required by law to have cameras,
right?

A I think it's just for DUI.

Q UH-huh. For any DUI.

A Right but not --

Q Video evidence is considered. \

A Yeah.

Q And you didn't have any video from the interview room

either?

A We don't have video in the interview room.
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Do you have a phone that dose video or recordings at
all? Or any kind of ability to make a video of
recorded statements?

I have a cell phone, a personal cell phone, I don't
have a county cell phone.

All right. Now, did you get Frederick Chappell's
cell phone along with the computer?

I don't recall getting a cell phone.

All right. So you never asked for or tried to get a
cell phone from his house?

There was no indication that it was used. We had to
have probable cause to do that.

And as far as going over to his house, his mother,
Patricia Galloway, lived there along with her
husband, Dewayne Galloway, is that correct?

That is correct.

And when you went there the laptop was in the den,
correct?

That is correct.

And Ms. Galloway had said that she had seen child
pornography on that laptop?

That is correct.

And Mr. Chappell was not there in the trailer? He
had not taken the laptop with him to work?

Not that day.
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And ms. Galloway had access to that laptop?

She did because she was there in the house with it.
And so despite the password protection, she had
access to the contents of that laptop?

I don't know that for 100 sure but do believe she
did.

And wasn't the password Rob, R-0-B?

I have no idea.

So in your forensic study of the laptop you didn't
need a password or access the password?

(The witness shook his head.)

Now, did she mention another person, John Cooper, who
had dccess to the computer as well?

That's the first I've ever heard that name.

All right. And after taking the computer, did you
take any DVD's or thumb drives or any other kind of
media?

No, we did not.

Now, going back, I just want to go over one thing.
This a hérd to read. I think it's the -- one of
these two Exhibit 3. Do you have it there?

It's on the table there.

Okay, under this part that says, Robert, there's also
a lot of files including Google, Microsoft, media

player, every thing up under that filé, correct?
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A Correct.

Q All right. Now when -- I did meet with you and
discuss some of the content found on the computer in
question, correct?

A That is correct.

Q And at that point you gave me a disk that actually

accidently had material on it that was inappropriate

to say the least, child pornography on it; correct?

The one disk had the wrong -- accidently had pictures

on it, correct?

That's correct.

Okay. So you gave me another one?

Correct.

(S >

That didn't. And I just made a printout of this.
And I didn't make two so I'll refer you to certain
pages and different parts. On page 12, I just refer
you toc one--

MR. MOYER: I would object without knowing what
she is showing the witness, without being into evidence.
Would just object to lack of foundation at this point.

MS. ROSS: This is discovery provided to me by
the State.

THE COURT: Ask him if he recognizes what that
is.

MS. ROSS: Okay.
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THE COURT: Or if he recognizes what you purport

it to be.

MS. ROSS: Okay, gottcha.

BY MS. ROSS:

Q

Do you recognize this? And you can just look .through
it, I mean. |

It a looks like the data that's contained on the disk
I gave you.

And would you -- would you agree<that there are a lot
of different dates and times for when stuff was
modified and or accessed on this printout?

I mean, without going through -it, I specifically...
I'1l just show you. So looking at that, does it say
last accessed and last modified?

Uh-huh.

Now, when the last modified here is January 3rd,
2011, right?

Correct.

At 10:22 a.m.

Uh-huh.: Okay. Now, the last modified shows an early
date than last access.

Correct. |

What that is telling me is that it was looked at on
that date, something was accessed on it and modified.

Okay.
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Then on 1/12/11 it was accessed again but nothing was
done to the file so it was not modified. So this
date did not get changed to coincide with that date.
Okay. So something happened with that file on
January 3rd, 2011 at 10:22?

Correct.

So someone went into that computer and looked at that
file?

The computer could have actually modified that. That
didn't have to be necessarily specifically modified
by a person. The computer can do that. If I just
click on that and open it and look at it, then it can
be modified.

So a computer can be -- could modify a file?

Sure. When Windows updates, it goes in there and
makes all kinds of changes. So when you have your
Windows updates done automatically.

So you are saying someone would have had to be there
though?

Yes.

And someone with a file if it had to be -- the
computer had to be on?

Yes, oh absolutely, yeah.

Okay. Now -- so, I'il just let you have this and let

you look at this since that's the only copy. And is
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this correct of what you gave me in discovery?
A Correct.
Q Now, I'm just going to be very meticulous here and go

just through. On page four of that report, I marked
pages -- there's a modification --

MR. MOYER: Judge, I would object to the
relevance of this line of questioning. The only thing --
I don't know what kind of document she's referring to that
have been looked at orx modified but certainly isn't the
ones we've been talking about here that are the subject of
this case. I object to the relevance, first of all.

THE COURT: Okay. I'll overrule, I'll allow her
to ask it. I believe what she's trying -- well, I'm not
going to say what she's trying to demonstrate but I think
it's relevant and I'll ask her to ask the question and
prbceed. |
BY MS. ROSS:

Q All right. On page four there's a mocdification time
of January 7th at 6:02:13, correct?

A I'm sorry, what file name-?

Q I didn't mark the file, I simply marked the dates.
January 7th, 2011 at 6:02:13. And there were some
sort of modification on that computer then. And the
same down below on October 21st, 20107

A Correéct.
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>

ORI N O

At 2:36. And I'm just going on to page five,
January -- page five, the following page of

January -9th, 2011 at 12:46 p.m.

Now you understand there's several reasons a
modification shows up on a file. If you take a thumb
drive —-- let's say you take a picture, because these
are gift files, which means it's a picture. If I
take a thumb drive that's got a picture on it and I
plug it into the computer and download it on to
there, it's going to show the date modified was the
last date that was on your thumb drive, when it was
created there. And then it's going to show a create
date actually ahead of the modification. Where you
think because it was created today, it had to be
modified today.' But the cémputer's going to show it
as an earlier date. But that's coming off of a thumb
drive or something. I mean, that's just one other
way-—-—

That's one way but you can't say that's the way?

So I can't say how that modification happened.

You just know it's a modification --

I just know there was a modification --

-— because earlier you said a modification could be
caused or would be caused by someone accessing that

computer.
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(@)

LONE A © B,

It could be someone accessing the computer, it could
be somebody downloading a picture on that computer

from a thumb drive.

‘Someone doing something to that computer on that day?

Right. The last access date would be the more true
date of when it was actually accessed.

Yet the modification date --

Modification date --

-- modification was made through that computer, to
that file.

You can't say —-- modification date, you can't say
that specifically it was accessed on that day on that
computer.

Now, you testified earlier that it could be from
being accessed?

It would be from that-but it doésn't have to be from
that.

But it's a real possibility that it could be?
They're both possibilities.

Okay. Go on to page seven, thereks a modification
time again of 10/4/10, is that correct? At 8:437
That's correct.

And on 1/6/11 at 8:02?

Correct.

And on-1/8/11 at 4:35?
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Correct.

Q And.going on, oops, I believe to page eight, there's
the 1/8/11 at 5:41.

A Correct.

Q Aand page 10 of 1/6/11 at 2:16?

A Correct.

o) Page 12, 1/3/11 at 10:22?

A Correct.

Q And page 20 of 1/9/11 at 12:467

A Correct.

0 And let's see page 21, 1/6/11 at 7:32?

A Correct.

Q Then there's some from 2010 11/30/2010 at 10:35 and--

A Okay, now something I noticed on here on the last
modification time, and this may-explain to us why
this is happening, the date is 10/4/10. That's
before he bought the computer. Which would be --
this -- a gift file usually--
I just ask you answer my questions--

MR. MOYER: Judge, I ask that he be allowed to
answer.

THE COURT: Okay, I'll let you explain the

answer to the question.

If you'd repose the question.

And you can answer it yes or no appropriately.
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And you can explain the question thereafter, okay.

MS. ROSS: Okay.

BY MS. ROSS:

Q

S6 we're on pagé 21, a modification time of 10/4/10
at 1:22 p.m.?

Right.

Right. And there's one, going on to page 22, there's
modification time of 1/6/11 at 8:02, 1/8/11 at 4:35,
1/8/11 at 5:41, is fhat correct?

Yes.

And page 27 finally, 1/13/2010 at 9:24?

Correct.

Now, all these times are listed on the discovery of
times where some kind of images on this computer were
manipulated or modified?

Right. And if you'd like I can explain that now that
I saw the d&tes on_those.

Most of the dates, the computer was actually at the

"home of Patricia Galloway or Robert Galloway but some

of them were before?f

Right. Which makes sense because as you own a
computer you download more prograﬁs which contain
images in them. In"other words, when you look at a
internet page on your computer, every image that's on

that computer or on that page when you shut that




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JIM PERRY~-CROSS BY MS. ROSS
147

147

computer down, it is saved onto your computer in the
temporary internet file. So every fime you shut it
down it's showing that that was modified on that
date. So as you move along -- your computer life
moves along, you're going to continue to add new
images onto your computer that are going to have

different modifications dates and last access dates.

Q And you're saying, essentially, the computer is doing

this itself?

A Absolutely. I can explain.

Q Without your -- without your input--

MR. MOYER: I would ask that he be allowed to
explain his answer.

THE COURT: Okay, you can explain it then.

MS. ROSS: I think I've given him some leeway on
the explanations.

MR. MOYER: If it pleases the Court, he was in
the middle of answering a gquestion.

THE COURT: 1I'll allow him to complete his
answer.

THE WITNESS: Some of those dates she was
referring to the times, the dates were like October of
2010, prior to him buying the computer. Well, when the
programs are put on the computer by the company or Windows

or whatever the program is that is actually on that
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computer, that's the date that's going to show up. Then

the last access, which was a different date was when the

owner of the computer boots his computer up and looks at

something and boom there it is with a different access

date and it was modified back when it was first put on to

the computer. And that's why you have stuff showing up

way before the actual purchase cof the computer. Because

everything is put on that computer program wise, the

computer is going to log it in many places.

BY MS. ROSS:

Q

LG I @'

The computer itself is doing this?

Absolutely.

With these images?

Uh-huh.

Okay. And then When -- did you ever go to see
whether Mr. Chappell was at work during the hours
work schedule when he supposedly was accessing these
materials or?

Had he not told us he downloaded them, we would have
done that. But since he told us he downloaded them,
we didn't see the need to verify what he was telling
us.

So you didn't get the work records to see?

No.

Now, and there's no written, obviously we've already
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gone over that, there's no signed statement regarding
the statement and there's no video of any statement
from Mr. Chappell?
No.

MS. ROSS: Beg the Court's indulgence.

THE COURT: Yes, ma'am.

BY MS. ROSS:

Q

Isn't it true that you did actually take a phone from
Frederick Chappell when he was leaving Jeff Lynch and
you picked him up there at his Impala?

We may have taken anything in possession, knives,
guns, wallet, everything we search them down and take
stuff off them. We did not take his phone and keep
it'and do a computer analysis on it.

You didn't look at the phone for any kind of
materials on that? Or open it up?

I don't recall whether I did. If I had I would have
noted it. But I'm not going to 100 percent say I
didn't. But incident to an arrest we're allowed to
do that. Anytime we arrest somebody--

It is fair to say if you found materials, illegal
materials on the phone, théy would be in evidence and
presented to the court today?

If we looked at the phone and there was illegal stuff

on the phone it would be in here today, yes, ma'am.
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MS. ROSS: All right, no further questions.
THE COURT: Redirect, sir?

MR. MOYER: Just a couple of follow up

questions.

REDIRECT EXAMINATION

BY MR. MOYER:

Q

First of all, let me ask you this. Could that
computer had been used by somebody else other than
this Robert profile? Just using a different profile

name? Maybe I'm not asking the question right but

-without logging in to the Robert --

In other words, could it be multiple profiles on
there?

Yes.

There could be.

So you didn't necessarily have to be Robert and know
that password in order to use that computer?

No, you did not.

Okay. Now, can you just explain, you've been asked
about all these modification dates, what db you mean
by modification?

Somehow the file is, whether it's downloaded and that
causes 1t to be modified or you go -- if you went
into a word document and changed one little thing,

take a period out, it's going to show that that had
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been modified. Now, if you go in, read the document,
shut it down, there's not going to be a change in the
modification date. TIt'll just say, last access date.
The last access will be different than the last
modified because you accessed it but you didn't
‘modify it. So the last modified date is going to say
to whenever the last modification happened. If that
makes any sense.

Q Okay. Just to make clear, all these different
modifications and dates that you were asked about
here in cross-examination, none of those referred to

those six videos that you jﬁst talked about?

A No, they did not.

MR. MOYER: Okay, nothing further for this
witness.

Thank you.

THE COURT: Any recross, ma'am?

RECROSS-EXAMINATION

BY MS. ROSS:

Q You talked about these modifications, they did refer
to other images?

A Well images .as in, in other words, most images that
are downloaded onto your computer that are pictures
are j pegs. Probably 99 percent of them are. Gif,

with which she's referring to is G-I-F- is the file
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1 extension. Those are like the little icons, the
2 spééific’——
3 0 Well -~
-4 A -- emoticons type things, the Windows logo, those are
5 normally gif files.
6 Q Okay. But I would just point to this one on page 21.
7 " that we went'through before. That top one, what is
8 that called, the name of file? I mean, it's one of
9 . those. ..
10 | A It's a image, it's a gif image.
11 Q Image. And it's from that wape ru site?
12 A Yeah, wape.fu, my files, preview.

13 Q Okay. And isn't that the files the same place that

14 this came - from?

15 A No, because this is a gif file. I mean, it came from
16 the same place.

17 0 That's my question. Okay.

18 | MS. ROSS: 1I've got nothiﬁg further.

19 MR. MOYER: Nothing further, Your Honor.

20 THE COURT: All right, thank you, Mr. Perry, I
21 .appreciate your being here. You may step down.

22 Mr. Moyer, how many additional witnesses do you
23 intend to present, sir?

24 | MR. MOYER: Two, Your‘Honor.

25 - THE COURT: - Two.
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MR. MOYER: They will be much shorter.

THE COURT: Okay, the next one will be sﬁort? I
just want to make sure. I promised this jury I wasn't
going to keep them here past 5:30 and I want to make sure
I keep my word on that.

MR. MOYER: I fully anticipate we'll be done.

THE COURT: Okay, good enough. You may call
your next witness, sir.

MR. MOYER: The State calls Corazon Maria
Navalle.

THE CLERK: Place your left hand on the Bible,
raise your right hand.

CORAZON NAVALLE, after being duly sworn,
testified as follows:

THE CLERK: Thank you, please be seated.

DIRECT EXAMINATION

BY MR. MOYER:

Q Ms. Navalle, let me ask you to lean forward there,
ask you speak into that microphone so everyone can
hear you. Have you ever testified in a courtroom
before?

Not in this kind, no.

Civil case?

Yeah, civil case.

(ORI S © B

Completely unrelated. Let me ask you to tell the
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jury your full name.

Corazon Navalle.

And. would you spell yéur name for the Court Reporter?
C-0-R-A-Z-0-N and then.last name is N-A-V-A-L-L-E.
How old are you, Ms. Navalle?

Forty~-five.

Okay. And‘okay.' Are you married?

No, sir.

Okay. Do you have any children?

Dogs.

You have dogs. Okay. All right. Now let me ask
you, how far did you go in school?

College.

Where did you -- where did'yOu grow up and where did
you go to college?

Philippines.

The Philippines. When did you move to this country?
1993. |

Where do you work?

At Jeff Lynch Appliance.

Where's that located?

17 Roper Mountain Road.

In that the only Jeff Lynch Appliance in Greenville?
Yes, sir.

The only store?
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Yes, sir.

How long have you worked there?

Since 1995.

Since 19957

Yes.

What is your position?

Payables.

You work in the accounting department?

Yes.

Now, do you know this Defendant, Frederick Robert
Chappell?

Yes, sir.

How did you get to know him?

Well he worked there.

He worked at Jeff Lynch?

Yes, sir.

What name did he go by?

Rob or Robert.

Robert or Rob?

Uh-huh.

And do you remember when he started working there?
When we first moved in 2006 to the new building.
Okay. And was he a friend of yours?

We became friendé after.

After getting to know him for a little while?
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Yeah.

Was he ever a boyfriend?

No.-

So you didn't have a romantic felationship with him?
No.

But he was your friend?

Yes.

Now, do you have knowledge that he ever éwned a
computer?

if'he ever owned a computer in the past, no I don't
have any knowledge of it. |

Before you got involved, is that correct?

Yeah, yeah.

Now, did you have any involvement with him getting a .
computer?

Yes.

When was that?

This was in December of 2010. I got it from Best
Buy.

So yod actually purchased the computer?

Yes, I loaned him the money, actually.

You were loaning him the money?

Yes.

Who actually went to Best Buy and purchased the

computer?
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Me.

I'm sorry?

Me. |

You did?

Yeah.

Do you remember what date it was specifically?

It was a Séturday of December 11.

How were you able to remember the date?

My check. My duplicate check is still present.

I'm sorry, say that again, please.

My duplicate check is still in tact.

So by duplicate check, whenever you write a check
your checkbook makes a duplicate copy?

Yes. I keep for about three years worth of duplicate
checks.

Okay. And you've gone back and you found that
duplicate check?

Uh-huh.

Did you make a copy of that duplicate check?

Yes.

Okay. And do you remember how much you spent on the
computer and accessories?

On the computer itself yes, it was 1999 at the end it
was cheap.

I'm talking about the computer and the accessories?
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‘A Five
0 Okay.

that
A Yes,

hundred plus.‘

And is the actual amount on the check étﬁb,
check?
sir.
(WHEREUPON, State's Exhibit No. 5 was marked for
identificatioﬁ only.)

MS. ROSS:" 1 object, that is not the original,

it's simply a duplicate check from thé checkbook and she

testified,

You haven'

that's her téétimony.
MR. MOYER: Hold up,'I'll lay that foundation.
THE COURT: Okay.
MR. MOYER: 1I'll cover that.
THE COURT: All right. I won't rule-on it yet.

t moved to moVé_it into evidence so it might not

be right for adjudication right yet.

BY MR. MOYER:

Q All right, Ms. Navalle, I'm going to hand you what's

been

look

marked as State's Exhibit No. 5. Just take a

at that document, do you recognize what I just

handed you?

A Yes,
Q What
A This

sir.
is that?

is my duplicate check. It's actually -- the

original check was electronic, so they deducted it

from my bank right then and there.
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have

rule.

Okay. But you actually had to write out something
the day you wrote this check?
Yes.
And that's a copy, a duplicate copy of that?
Yes.
Now, did you make this copy that is right before you
here, State's Exhibit No. 57
Yes.
Is that an exact copy of the duplicate check that you
have?
Yes, sir.
You didn't change it or make any --
No.
Deletions or additions at all?
No.
That's the way it looked on December the 1lth of
20107
Yes, sir.
When you filled that out, is that correct?
Yes, sir.
MR. MOYER: Your Honor, at this time I move to
State's Exhibit No. 5 entered into the record.
THE COURT: Objection?
MS. ROSS: Again, I have to get the original

It's not the original, it's a copy of the duplicate
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check. So I object on that basis.
THE COURT: Okay. All right, I'd respectfully
overrule the same as State's Exhibit 5.
(WHEREUPON, State's Exhibit No. 5 was admitted
into evidence.)
BY MR. MOYER:
Q Would you tell us now, based on State's Exhibit No.
5, does that indicated where you made the purchase of

"that computer?

A Best Buy.

Q Does it say how much you spent?

A 513 and 97 cents.

Q Okay. Were you by youréelf when you bought if?.

A Yés, sir. |

Q Was this a gift for him?

A He -- I loaned him the money.

Q You loaned him -- when you say you loaned him the
money, you actually -- you didn't actually give him
the money?

A No, no.

Q But you were expecting to be paid back?

A Yes, sir.

Q Now, how did you decide on what computer to get?

A Whatever's on sale.

Q So you just got something inexpensive?
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Yes, sir.

Did you buy the computer on your own initiative or
did he ask you to buy it for him?

He asked me.

He asked you to do it?

Yes.

Okay. You said December 11lth was a Saturday?

Yes.

When did you give the computer to him?

I think it was a Sunday, the next day. Because they
had to -- they had to install, I think, it was the --
I'm not sure the Microsoft Office or the virus thing.
They had to install that. And since the store's full
of people, they tell everybody that bought computer
that day, that they can only get the computer the
next day.

Okay. So you went back and got it the next day?
Uh-huh.

And you gave it to him the next day.

Next day.

And where did you actually give it to him?

At their house. His momma's house.

Okay, do you remember where that was?

Hilltop Avenue.

Okay. What kind of residence was it, a mobile home?
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Looks like a trailer.

Okay. Is that where he lived?

From I understand, yes.

Is that where he was when you met with him on that
date?

Yes, sir.

Had you ever been over there to see him on any.other
occasions other than when you gave him the cohputer?
No, sir.

So just that day?

Yes, sir.

Do you remember who else was there when you gave it
to him?

His mom.

Okay. Who else did he live with?

His mom's husband.

Okay. And you're aware that his mother is deceased
now, is that right?

I heard a while ago.

Okay. Now, other than that date that you brought him
the computer, did you ever go over to that residénce
on any other occasions?

After he was arrestedrl went to see his mom.

You went over to see his moﬂ.

Yeah.
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Did you ever see anyone else over there when you
would go over there?

Yes, just her husband.

. Okay. Was she in bad health then?

Very bad, yes.

Now, have you seen what's -- well let me ask you
this, before you took the computer over to the
Defendant, this residence on December the 12th, 2011,
did you do anything to the computer?

No, sir.

Did you download anything?

No.

Did you even turn it on?

No. It was after -- they handed it to me in a box.
So I gave it to him in a box.

So you didn't take it out of the box?

No.

You just took right from the storé, right to him?
That's correct. |

Have you had a chance to take a look at State's
Exhibit No. 17

Uh-huh.

Does that look like the computer that you purchased
for him? |

Yes, sir.




164

10

11

12

13 |

14

16

17

18

19

20

21

22

23

24

25

CORAZON NAVALLE-DIRECT BY MR. MOYER
164

Was it brand new when you bought it?

Brand new.

Did yoﬁ ever use the computer after you gave it to
him?

Sir?

Did you ever -- after you gave the computer to the
Defendant, did you ever go over to his house and use
it?

No. No.

Asvfar as you know.

No.

MR. MOYER: Okay,.please answer any questions

the defense -has.

CROSS-EXAMINATION

BY MS. ROSS:

Q

I guess they gave it to you in a box but the Geek
Squad or someone had worked on it at Best Buy at some:
point?

Well they work on everybody in there that bought a
cqmputef. Like I said, the store's full of people,
it was fhé holidays. So they could not really
install everything right there and then. They had to
give it you the next day.

All right. And you worked with Mr. Chappell at Jeff

Lynch for some time?
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Not really work with him. He's in housekeeping, I'm
in accounting.
Okay. Do you know by any chance his hours? Did you

have any idea of his hours at Jeff Lynch?

From -- I know they're supposed to be there from
8:00. He worked in deliveries too. And since we
were -- since my employer is a stickler to overtime,

he wants everybody sent home early. As much as
possible if nobody's doing anything.
Okay. So you know that they started at 8:00 but
you're not sure how far that would go in the
afternocon?
Some them are sent home early.
Okay. Do you know -- can you just tell me what early
means?
Sometimes two o'clock, sometimes three o'clock.
Okay. All right.

MS. ROSS: I have no more questions.

MR. MOYER: Nothing further.

THE COURT: Thank you, ma'am. I appreciate you

being here.

May she be excused?
MR. MOYER: Please, Your Honor.
MS. ROSS: Yes, Your Honor.

THE COURT: Okay, thank you, ma'am, I appreciate
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you being here.

Do you have one more short witness, sir?

MR. MOYER: I do, Judge.

THE COURT: All right.

MR. MOYER: The State would call Investigator
Mike Rainey to the stand.

THE CLERK: Sir, please place your left hand on
r

- the Bible, raise your right hand.

MIKE RAINEY, after being duly sworn, testified
aé follows:

THE CLERK?I Thank you, please be seated. State
your name for the record.

THE WITNESS: Investigator Michael Rainey.

DIRECT EXAMINATION

BY MR. MOYER:

Q Where are you employed?

A Greenville County Sheriff's Office.

Q ‘How long have you been with the sheriff's office?

A éince 1994.

Q What départment are you in in the sheriff's office
now?

A I'm currently aésigned to our CID, Criminal

Investigations Division. Specifically our Computer
Crimes Investigations Unit.

Q Okay, with Investigator Perry?
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Yes, sir.

All right. And you have the same duties and
responsibilities that Investigator Perry has and that
he described to us earlier?

Yes.

Would you tell us about your training and experience?
I have been to numerous training, EnCase forensics
training. Been assigned to our ICAT task force, ICAT
training. Been to the National Computer Forensics
Institute. Which is part of the United States Secret
Service Computer Forensics Training. I have several
different trainings curriculum under their training.
Access data, Peer to peer tréining, different
trainings.

Like Investigator Perry do you keep up with the
literature and the updates in the your field?

Yes.

So you receive continuing education all the time?
Constantly.

Okay. ©Now, let me ask you this, did you also
participate in the examination of the computer,
State's Exhibit No. 1 that's in evidence?

I did.

And did you —-- did you work independently with

Investigatory Perry or did you work Qff his computer
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as well?

A No, I have my own computer, my own forensics unit.

Q Okay. So you work completely independently of
Investigator Perry?

A That's correct.

Q Did you have -- We heard about how images are made of
the hard drive, did you have an imagine of the hard
drive as well?

A That is correct, sir.

Q How did you get that imagine?

A Took the hard drive from the computer using our
forensics software. Which in my case I used access
data, which is FTK imager, imaged the hard drive.
And replaced the hard drive back into the computer,
thus giving myself a forensic image of that drive.

Q Okay, so you didn't make .your image of off
Investigator Perry's?

A No, sir.

Q You each made a separate image--

A Off of the original hard drive.

Q Okay. Now you mentioned some software that you used.
What was the name of the software that you.usea? |

A , Access data. Which is access data forensic tool kit,

FTK. 1It's a imaging tool and forensic software

program.
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And is that the same sort of tool as Investigator
Perry used?

It's just made by a different company.

And he talked about using something called EnCase?
Yes, sir. I also have EnCase.

Okay. . But you used a completely different set of
software?

Yes, sir.

Did you an independent examination of that hard
drive?

Yes, sir, I did.

And did the results of your analysis of that hard
drive reveal the same videos that Invéstigator Perry
found on his examination?

Yes, sir, it did.

And that's using a completely different?

Yes, sir, I used access data FTK, which is -- they
abbreviate Forensic Tool Kit as FTK. The version of
software I used was Version 3.

Okay. And did you also participate in the arrest of
the Defendant on January 18th of 20117

Yes, sir, I did.

And you were present when Investigator Perry and you
made,the arrest and took him to the law enforcement

center, you with them both the entire time?
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Yes, sir, we were in my vehicle.

Okay. Did you héar the statements that the Defendant
made while at Jeff Lynch Appliance?.

Yes, sir, I was standing next to the'befendant when
he made:the statements.

Okay. Were you preseht when he was given his Miranda
warnings?

Yes, sir, I'was.

In your opinion did he understand those rights?

Yes, sir, he did.

And he still made those statements at that time?

Yes, sir, he did. |

Okay. And I'm not going to bother to go back through
them all, but you heard Investigator Perry's
testimony.éarlier; is that what he said?

Yes, sir.

And did you later put all those comments and

" statement into a report?

Yes, sir, I did.

You put theﬁ into your report. So does that refresh
your memory now? And did you do so shortly after
those comments were made?

Yes, sir.

Okay. Within a period of a few days or how long

" afterwards?
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Well the -- we made the arrest. on January 18th, 2011.
I wrote my report on January 21st, 2011.

Okay, let me ask you just a couple other questions
about that. You were present then when the warrants
were given to the Defendant that told him what the
charges were?

Yes, sir, I was the one that was reading -- was going
to read the warrants to the Defendant.

Okay. And tell us what took place as you started to
read the warrant to the Defendant?

I was then ser&ed the warrant on Chappell and
attempted to read the warrants to him but was advised
by Mr. Chappell he did not want to hear the
descriptions of the videos, that he knew what the
videos were.

Okay. .And before that did he make any comments in
your presence indicating who downloaded those videos?
Yes, sir.

What did he say?

He stated he knew what the videos were, that he
looked at the videos and he downloaded the videos.
Okay. And specifically referring to the images of
the child pornography?

That's correct, sir,.

MR. MOYER: Okay, please answer any questions




172

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MIKE RAINEY-DIRECT BY MR. MOYER

172
defense may have.
" CROSS-EXAMINATION
BY MS. ROSS;
Q Again -- so it'slyour testimony that there's no video
of any of this, no ¥ideo in your car?
A No, sir -- no, ma'am. My car is not equipped with

video or audio.
Q Okay. All right.

MS. ROSS: 1've gbt no further questions.

MR. MOYER: Nothing else.

THE COURT: All right, thank YOu, Officer, you
may step down.

All right. Anything additional from the State?

MR. MOYER: Not at this time, Your Honor.

THE COURT: ‘- So the State rests at this point?

MR. MOYER: Yes, Your Honor, the State rests.

THE COURT: Okay. -Good enough.

All right, ladies and gentlemen, you've heard
all the evidence that you'll hear in this case from the
State in their case in chief.  Tomorrow morning we'll come
back on the record. The Defense will have the opportunity
to put evidence into the record and to call witnesses to
the stand. I don't know what we may hear tomorrow but
we'll see. We're going to come back on the record,

please, at 10:00 in the morning. I have an appointment in
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the morning at 8:30 and I don't want to keep y'all
waiting. So I'm going to give you a little bit of a
buffer. So we'll start at 10 o'clock so y'all don't have
to wait on me.

So if you'll please be here on time, I'd
appreciate it. Tonight please don't discuss the case.
Somebody in your house is going to invite you tell them
what this case is about, I guarantee it. I know. And
what you got to say is, I'm sorry, I can't discuss it with
you. And I know they're going to wear you out, prevail
upon you to discuss it. But the problem that that creates
is they're going to start asking you questions. And then
you have to make qualitative decisions about what you
heard. And then they ask more questions. And then you
start essentially deliberating with somebody outside the
jury. So when they ask you just say the Judge ordered me
not to discuss it. So I can't talk to you about it.
After the case is over you can talk to them about it as
much as you want. Y'all have a great evening, I'll see
you tomorrow.

(WHEREUPON, the jury left open court at

approximately 5:10 p.m.)

THE COURT: All right. Just as a matter of

housekeeping before we proceed, I know that there was

- evidence entered into the record of the statement by the
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Defendant made upon questidn pursuant or subsequent to the:
advisement of Miranda rights. ‘I do think that pursuant to

Jackson v. Denno, his Miranda rights were given and that

the statement was voluntarily. And that at a threshold it
should be admissible. The jury will determine whether it
was, in fact, a voluntary statement on the reasonable’
doubt standard.. I recognize that we did not have a

Jackson v. Denno hearing outside the presence of the jury

before we started. But I just wanted to make very clear
that based on the evidence I heard, had we had one in
camera, I would have found that given the circumstances it
is a voluntary statement that was made in compliance with
Miranda. Okay.

Motions?

MS. ROSS: Well at this point we would move to
dismiss and -- I'll just leave it at that at this point.

THE COURT: Okay; All right. ©Understanding and
recognizing the direcfed verdict motion on a directed
verdict motion, the Court most consider tﬁe same in the
light most favorable to the non-moving party. And must
not weigh what value evidence but just determine whether
there is evidence in the record. And on that very low
standard I respectfully deny the motion for a directed
verdict.

" All right, anything else, we need to put on the
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record this afternoon?

MR. MOYER: Not from the State, Your Honor.

THE COURT: Okay. As I suggested, I do have an‘
appointment tomorrow at 8:30.

So I don't know, Ms. Ross, what you're intent
is, do you intend to offer any evidence?

MS. ROSS: 1I've not decided yet, frankly. I
want to confer with my client before making that
determination.

THE COURT: Okay, that's fine. Would you like
for me to present an allodution on the record with respect
to his rights?

MS. ROSS: Yes.

THE COURT: Okay, good enough.

All right, Mr. Chappell, stand up, raise your
right hand.

ROBERT CHAPPELL, after being duly sworn,.
testified as follows:

EXAMINATION

BY THE COURT:

0] You have a right to take the stand and testify if
you'd like, okay. But you also have a right to
remain silent under the Constitution. Now what that
means 1s that you don't have to say do or prove

anything to the jury. The State has the burden of
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proof.' And I know you heard me advise the jury any
number of times that the State has the burden of
proving you guilty beyond a‘reasonable doubt. And,
in fact, proving each and every element of the case
beyond a reasonable doubt. Which means that you
don't have to say or do or prove anything to that
jury. And you don't have to take the stand.

If you elect not to take the stand, I'll advice

“the jury that you are exercising your Constitutional

right. And that they can't hold that against you.
Because you can't hold it against an individual who
elects to exercise his or her Constitutional right.
As a matter of fact, that right is so sacred, what I
will tell them is they cannot even consider it in
their jury robm. That it's inappropriate fof their
consideration. |

Now, .understanding that, you do have a right to
take the stand, és I told you to begin with. AAndAyou
can testify, tell the jury your side of the story and
present witnesses and evidence. But understand that
if you elect to take the stand, then you would be
subject to cross-examination. Which means that the
State would have the opportuqity to impeach you.
That is to throw YOur credibility into question and

ask you potentially some very hard questions about
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your past. If you have a record and I don't know if
you do and I don't know what might be admissible but
they could. They could alsc ask you some hard
questions regarding the facts in this case. So you
understand that if you decide to elect to take the
stand, that you do subject yourself to that
cross—-examination. Do you understand all those
rights, sir?

A Yes, sir.

Q Okay, I will give you the opportunity to discuss
whether you elect to testify or not with your
attorney and y'all can make a decision and advise me
in the morning, okay?

A Yes, sir.

THE COURT: Okay, good enough.

All right, anything else we need to put on the
record? |

MR. MOYER: Your Honor, only thing, tomorrow
morning, I woﬁld ask that, Your Honor's, already suggested
some comments that you will make to the jury about the
nature of the videos and the defense essentially is not
going to -- essentially trying to stipulate that it is
child pornography. And I would ask that before we move on
any further tomorrow that, Your Honor...

THE COURT: You want me to do it before we get
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started?
MR. MOYER: Before we get started.
THE COURT: Remind me tomorrow morning. Okay.
Ms. Ross, you need anything?
MS. ROSS: I just had some request for jury
instructions. I don't know if we're there yet.

THE COURT: Yeah, yeah, I was going to tell you
when you're ready you can give it to me.

All right, Mr. Moyer, do you have any request to

charge?
MR. MOYER: I do not at this time, Your Honor.
MS. ROSS: A this is fairly broad.
THE COURT: I'm with you and I'm just looking at
it. And most of this -- most of it is in my standard

charge. But I'll go .through it specifically with you

tomorrow morning. And it may end up-—-

MS. ROSS: And number four is non-applicable
since there's no third and second degree anymore. lSo they
wouldn't even apply.

THE COURT: - And what I intend to do is before we
charge, just have a conference in chambers about charge.
Just give y'all an.informal idea of what I'm going to
charge so you will be able to fashion your argument
appropriately. Okay.

MR. MOYER: Okay.
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MS. ROSS: All right.

THE COURT: Okay, see y'all tomorrow morning,
have a great‘evening.

(WHEREUPON, the proceedings were concluded for

the day to be reconvened on March 6, 2012.)
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Tuesday, March 6, 2012

THE COURT: Ms. Ross, are you going to put any
evidence into the record, maFam?

MS. ROSS: No, I don't. I have discussed the
matter with my client and with potential witnesses and I
have determined that in view of final closing, my client's
right to remain silent, that we would not put up evidence.

THE COURT: Okay. You like for me to give 'you
the opportunity to rest in front of the jury? Or just to
tell them that you have?

MS. ROSS: Just tell them, I do need to send
them back in and out. Before they do come in I would ésk

you to reconsider my motion to strike juror number 27 from

‘the beginning. Who stated that her best friend was

sexually molested by her best friend's father. So I would
renew that motion at this time and my directed verdict
motion.

THE COURT: Okay, okay. What I'm going to do,
let's get through argument and charge. I'm going to deny
the directed verdict motion on the same grounds as I had
before. When we send the jury back, it may be at that
point, depending on what's happening with the jury, what I
may do is replace that juror with alternate number one.
And I will tell you that I'm fairly comfortable based on

the representations that that juror made that she can be
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fair and impartial. And that she is a -- that she is an

~ appropriate juror.

However, I also want to make sure that there's
no perception and there can be absolutely no perception
that Mr. Chappell wasn't afforded a fair trial in this
case. And I'm very sensitive to that. And if you have --
if the perception is by virtue of someone being on the
juror who is in that position, that it would nof be a fair
verdict regardless of what it is, then I will would tend

toward replacing her. Particularly since we do have two

qualified alternates as well.

And, Mr. Chappell; I put you under oath
yesterday and T asked you several questions and I remind
you that you're under your oath, sir, do you wish to waive
your right- to testify in this matter, sir?

MR. CHAPPELL: Yes, sir.

THE COURT: Have you had the opportunity to
discuss it fully with your attorﬁey?

MR. CHAPPELL: Yes, sir.

THE COURT: All right, good enough, sir. Thank
you, very much.

MR. MOYER: Your Honor, may it please the Cocurt?

THE COURT: Yes, sir.

MR. MOYER: Are you going to voir dire thgt

juror again before making the decision?
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THE COURT: No because it's based on something
that really I don't need to ask any additional questions
about. Because I know she had that prior experience. And
I agree with you. I agree with you that Ms. Ross should
have brougﬁt it up to me at the time that we were striking
the jury, I agree with you. But this is one of those
instances where discrétion in the greater part of wvalid.

And if I just replace a juror with another juror, there

“are no appellate issues, no post-conviction relief

application issues either. And I think that the State and
the defense will have a.fair jury to adjudicate this case.
So from my perspective, it's a very, very conservative and

safe thing to do for everyone concerned to include the

‘State.

MR. MOYER: I just like to sfate again for the
record, if the Defense did not want that Jjuror, they also
could have used a preemptive strike for that juror.

THE COURT: I know that they were out of‘
preemptive strikes at that time. They had already
exhausted their five. BAnd I agree with you, she should'
have approached and made a strike for cause. At that~
point I probably would have stricken her for cause. So
she probably should have. But I'm not going to create a
situation where we have on the record-a Judge saying she

probably should have. 'So then in é‘post—conviction relief
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application, it's a problem. vayou're going to get a
conviction in this case, and I don't know whether you are
not, it's my job to make sure that it's a real sound
conviction. And that's going to help us get a sound --
not us, I don't care, it's going to help us get a fair
verdict. Okay.

Okay, bring them in, please.

Oh and, before you bring them in, the foreperson
of the jury is Ms. Crider, juror 53. Ms. Crider,
C-R-I-D-E-R.

MR. MOYER: Just to clarify also you're going to
talk the jury about the videos before I do my closing?

THE COURT: Yes, sir.

MR. MOYER: Okay, thank you.

(WHEREUPON, the jury came into open court at

approximately 10:25 a.m.)

THE COURT: All right, ladies and gentlemen,
welcome back and good morning. I'm sorry that we're
starting a little bit later than I had told you to begin
with but we've been handling some business. And I think
we've saved us all a little bit of time going forward
based on some of the issue that we resolved while you were
waiting for us. A couple of things that I need to tell
you.

As a matter of housekeeping, Ms. Crider, I have
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appointed you as foreperson of the juror, congratulations.

You can add that to your resume. Well, the duties of a

foreperson of a jury is fairly amorphous. Technically
Qhat you are charged with doing is ensuring that while
you're in the jury room, that everyone has the opportunity
to be heard. That every single person has a voice in the
jury room. And you're charged with making sure that that
happens. Now what you do beyond that, I really can't tell
you. I don't have any way of knowing and I don't have any
authority to tell you what to do. Because the jury room
is y'all's exclusive province and I can't tell you how to
conduct business. I can't even physically go into'the
jury room or this would be a mistrial. So it just tells
you how I can't essentially mess or mess with or
micromanage what it is that you're doing in the jury room.
'So just know that ydu're the one who's in charge
of making sure everybody has the opportunity to be heard.
I'm hopeful that you won't have any questions while you're
deliberating. But if you do, Ms. Crider, you can write
those down énd you can hand them to the Bailiff. Knock on
the door, put the light on and give them to the Bailiff.
And he‘;l give them to me. And if I'm able to answer the
questions, a lot of timeé I'm not, but if I'm able to
answer them I'll give you an answer. Also you will be the

one who actually executes the verdict form when the jury
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has reached a unanimous verdict.

As you know yesterday the State rested its case
and did not -- elected not to put any additional evidence
into the record. I do want to tell you that the State did
offer to put into the record the actual video tapes and
play those video tapes for you. I made a determination
that I didn't think it was necessary or appropriate to
show you that type of video. I had to watch the videos to
make sure that there wasn't anything on those video tapes
that were necessary for you to see to come to a
determination in this case. And I found in my discretion
that is was not. So I wanted -- and also tell you that
the defense concedes and acknowledges that what the State
purports to be on those videos is actually on those
videos. The reason I told you is so that you won't think
that the State has lacked in some way or failed in some
way to put something into the record they should have
otherwise put into the record. ©Now that I in.my
discretion decided not to show those. Okay.

Now the Defense has the opportunity now to put
evidence into the record. The defense certainly doesn't
have to put anything evidence into the record. The
Defendant has a Constitutional right to remain silent.
Which means that the Defendant can't be compelled to do or

say or prove anything to you. Because the State has the
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burden of proof. Ms. Ross indicates to me that the
Defense does not intend to put any evidence into the
record in this case. And, in fact, would rest.

So at this point what we will do is we will move
to closing arguments. Ybu remember when we started the
case I told you that arguments from counsel is just that.
That's advocacy from counsel for their respective side.
You have received all of the evidence that you will
receive in this case. And you will make a decision based
on the evidence that you have received and the law as I
give it to you. So when the attorneys argue to you in
this case, I just want to remind you that it is not
evidence. It is argument from counsel. All right.

So having said that, Mr. Moyer, I believe it's
your argument, sir.

CLOSING STATEMENT

MR. MOYER: Thank you, Your Honor, may it please
the Court.

Madam Forelady, ladies and gentlemen of the
jury, good morning. As, His Honor, just told you we are
now to the stage of final arguments. And it is my‘
opportunity now tolsummarize the evidence that you have
heard in this case and to argue to you why the testimony
and the evidence that was preéented in this case proves

beyond any reasonable doubt that this Defendant is guilty
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of the charges that are before you. These charges of
sexual exploitation of a minor, third degree.

As, His Honor, said, the record is closed. And
that means you're not going to be receiving any further
witnesses or testimony. Every once in a while we have
juror who are in the middle of deliberations, come out
with questions saying we would like to have a witness
statement or a police report. That's not going to happen.
Except in very, very, very rare circumstances, things like
witness statements and police reports are not admissible
into evidence. You heard the witnesses testify and that
is the evidence that you have before you.

So let me talk about first, just to comment
about burden of proof. Excuse me, I'm fighting a bit -of a
cold. You have heard many times already and you're going
to hear many more times before you begin your
deliberations, that the State has the burden of proof.

Which means the State must pfove its case beyond all

reasonable doubt. And I want to start off by saying that

as prosecutors, we accept that burden of proof. We
recognize that we have to prove cases beyond a reasonable
doubt. We do not seek to minimize that whatsoever.

And I want you to know, ladies and gentlemen,
that that burden of proof is universal in criminal cases.

In all jurisdictions. All State courts and all Federal
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courts, it is the same burden of proof whenever someone is

- charged with a criminal offense. From the most seemingly

important case, a death penalty case, has the burden of
proof. Down to the most seemingly_insignificant case, a
traffic ticket. Now in South Carolina you can have a jury
trial for running a red light. . And if you were to do so,
the State would have to prove that case beyond a
reasonable doubt. So that is something we accept gladly.

In all cases and in particularly this case that's before

- you here today.

~What is prove beyond a reasonable doubt? What
does that mean? It is prove that leaves you firmly
convinced of the guilt. Prove beyond a reasonable doubt

does not mean prove beyond all doubt.  There are very few

~ things, if anything, in this world that we can know beyond

all doubt. And the criminal justice.system does not

require that either. It is not beyond a shadow of a

~doubt, whatever that means. "I've heard that term used

before. it is beyond a reasonable doubt. Are you firmly
convinced, aftér hearing all the evidence, that the
Defendant is guilty?

Now, ladies and genflemen, in order to determine
the Defendant's guilt, you need to know what the law is.
What - is sexual exploitation of a minor? And, His Honor,

is going to instruct you here very shortly that sexual
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exploitation of a minor is this. A person that's
committed this offense, if that person knowing the
character or content of the material, he possess that
material that contains a visual representation of a minor
engaging in sexual activity. So essentially it boils down
to three questions. First, was it child pornography?
Secondly, did he possess it? Thirdly, did he possess it
knowingly? Knowing what it was.

Now, ladies and gentlemen as, Your Honor, just
told you a few minutes ago, I don't think you're going to
have much trouble with the first two questions. I think
you can answer those rather quickly. What is child
pornography and did he possess 1t? You heard the
description of the child pornography that was read into
the record yesterday. And you also heard that the Defense
does not argue that it is child pornography. I'm sorry
you had to hear that very graphic description of what was
shown on those videos. I'm show just hearing it was
disturbing. But that is the nature of a case like this.
That is the nature of having to deal with charges like
this. And I think you can be comforted at least somewhat
my knowing that it would have been much more disturbing if
you had to actually view those videos.

It's not like this was a close case. It's not

like we had 15 and 16 years old who were borderline
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engaging in sexual activity. Where you had to make a
close call. What we had in this case were children. We
had toddlers, child, children from ages three to at most
10 years old engaging in the most blatant and explicit
sexual acts. So there's no dispute that these videos that
are before you are child pornography. Are children
engaging in sexual activity.

So the second question is did he possess it?
Again, ladies and gentlemen, I think you're going to
answer this question rather quickly also. And that is
because these videos were on his computer. You have his
computer. You have his computer that's going to be back
in the jury room with you. This computer contained those
six videos that were described to you. It's his. We know
it's his computer. Because first off it was in his home.
We know he lived there with his mother. On 11 Hilltop
Drive. And we know that his mother's the one that found
those videos and called the police. And unfortunately and
sadly, you heard how she passed away and was unable to
come in and provide detail testimony about that. But you
heard that she saw the video on this.computer and she
wanted it out of her home.

You also heard from Ms. Navalle. You remember
her? The very short woman from the Philippines. And

remember what she told you about? She was one who
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actually got that computer for him. She was a friend of
his. She knew him at work. She did a good turn for a
friend. She said, Yeah, I'll loan you the money, I'll
allow you to get this computer. So she went and she
bought it and she bought it new from Best Buy. She
actually took it to his residence and gave it to him. We
know it's his computer. And we know that those images
came off this computer.

So ladies and gentlemen, it was sexually
explicit material involving children and he possessed it.
It's clearly child pornography and he clearly possessed
it. And that takes us to the third and final question.
And that is, did he possess it knowingly? And if you
answer that question yes, then he guilty of these charges.
Under the statute, to be gqguilty of this crime, the person
must possess the child pornography knowing the character
or content of the material. Now keep in mind, ladies and
gentlemen, this statute does not require that he bought
this child pornography. It does not require that he owned
the child pornography. Only that it was in his
possession. It doesn't even require that he looked at it.
If he possessed it. It could have been for a friend. If
he possessed it and he knew what it was, then he's guilty.

Now, what evidence do we have in this case that

this Defendant knew that the child pornography was on his
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computer? And there's a multitude of evidence that shows
that is in this case. And I'll start off by saying first
his mother knew it was there. His mother did not even own
the cbmputer. And the child pornography was so blatant
and so obvious on this computer, that she found it. If
somebody who doesn't own a computer, if Somebody who does
not, you know, use a computer all the time, like one would
assume the actual owner of the computer would do, saw this
pornography and it was so obvious to her, it only goes
logically to show that the berson who owned it wouid know
it was there as well.

What's another reason that we know this
Defendant knowingly possessed that child pornography?
That is because that child pornography was downloaded into
a file under his user name. Do you remember the testimony
from this investigator yesterday? And.you have a little
printout that shows the progression and the different
files. That there was -- that these images were filed
under. Filed under a user name, Robert. We know his name
is Robert. Frederick Robert Chappell or Chapel. And we
know that he goes by the name Robert. Those videos were -
not simply looked at. It is not as if someone were just
suffering the internet and happened upoﬁ them, clicked
away. Those videos were actively downloaded. It took

somebody,making that effort, not just to look at that

/
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video, but to download it and put it under his file. So
it was his. And when did this happen? It happened just a
few days before he was arrested. Between January 7th and
January 11th of 2011. Between 6:30 and mid-night.

Between 6:30 p.m. and mid-night at night. That's when
they were downloaded.

Ladies and gentlemen, finally how can you know
that it was his child pornography énd that he knew it was
there? And I'll close by going over this point. And that
is because he confessed to it. He told those officers
that. .And I want you in closing, ladies and gentlemen,
just to think about over the progression of what he said.
And his admission follows the classic progression of
somebody from out right -- from out right denial to slow
acknowledgment and then to finally admitting with
justification. You would see this in a child who's caught
with his hand in the Cookie jar. What did he do when he
was immediately confronted with the fact that child
pornography was on his computer? Do you remember the
officers went unannounced to his work and arrested him as
he was leaving. He did not know this was coming. He had
not had time to think about it. And what was his first
reaction? I don't know what you're talking about. I
didn't download or look at any child pornography. If it

was on that computer, it must have been there when I
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bought it at the jockey lot.

Now what do we know at that point? He didn't
buy it at the jockey lot. Ms. Navalle bought it for him
brand new at Best Buy. It would be convenient if it had
come from the jockey lot, right? 1If somebody had owned it

before him. Somebody unanimous. Somebody you couldn't

trace. That would be convenient. And that's the first

thing that popped into his mind but it wasn't true. He
lied about that. Why would he lie if he wasn't trying to
hide something? Then what happened as the officers

continued to talk to him? He progressively changed his

story. Well the officers said, When did you buy the

computer?
He‘said, Oh, before Christmas.
" The officer says, We know these videos were
downloaded after that.
And he said, Welllthe computer was in this
common area and anybody could have used it.
And the officers countered that statement and

said, We know this computer is password protected. And we

. have the dates and times those videos were downloaded.

What happened then? The Defendant was smoking his
cigarette and he dropped it. And he acted as if he was
going to throw up. He knew he was caught. He sat .down.

And he said, Yes I looked at porn but it wasn't child
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porn. Again, getting closer and closer to the truth.

At this point the Defendant said, Well I want to
talk to my mother first. They took him back to the law
enforcement center. While they were walking to these
officers office, what did the Defendant say? He looked at
the look officer and said, Well, we all know I downloaded
those videos. Can I get probation for that?

And the officer said, Well no, we can't promise
you that. We can't say you're going to get probation.

And he said, again, reiterated, You sure I can't
get probation? Y'all know I downloaded them. You khow
they were my videos.

The officer said, No, we can't promise that.

So they go back to the officers office. They
sit down, the officers go over the Miranda warnings again,
with him. Then again, he made the final admission where
he said -- he admitted to both officers, you heard them
both testify, he said, I did look at and download those
videos but I didn't touch any kids. I was just looking at
the videos. And what do we have now? We have the final
step. He finally admits but with justification. Okay,
yes, I did look at those videos. Howe&er, I didn't touch
any kids. He came to that point.

Then if you recall the officer said, It's time

to serve these warrants on you. And they had to read
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those warrants that has the description of those videos.
Do you remember what the Defendant's reaction was?' No,
no, I don't know to hear that, I know what's on there. He
knew he was caught.

So ladies and gentlemen, I ask you not to
overlook the ramifications of that admission. I want you
to consider, could anybody, under any circumstances, ever
admit to having something as horrible as these images if
you didn't really have it? What would it take for you to
say, Yeah, I really had them, to lie about that? You

wouldn't do it. Because it's that's horrible of a thing

to do. So he either admitted it and is guilty or these

. officers made all this up. And that mean, and I don't

want you to cross over this point, that would mean that
two officers conspired with each other in framing this
man. That would mean two officer with the combined what
40, 50 years experience decided, they're going to let the
real criminal go free and they're going to frame this
innocent man.

Now, in closing, ladies and gentlemen, I told
you at the outset of this case that at the end of the
trial I would ask you to do justice. And I argue to you
now that doing justice in this case means holding this
Defendant responsible for having these explicit videos of

children engaging in sexual acts. I think it's
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instructive, keep in mind what our legislature calls this
crime. They didn't call it possessing child pornography.
They call it sexual exploitation of a minor. And that's
because our legislature recognized that when somebody owns
material like this, children are being harmed. And that
is because children like this would not be violated like
the children in those videos were if there were not a
market out there for people to watch them. So someone who
downloads and someone who looks at those videos is
exploiting and violating a child. And justice demands
that we hold people responsible to possessing materials
like this. I ask you, ladies and gentlemen, to find this
Defendant guilty of these charges. Thank you.

THE COURT: Ms. Ross.

MS. ROSS: Thank you, may it please the Court?

THE COURT: Yes, ma'am.

MS. ROSS: Counsel.

CLOSING STATEMENT

Ladies and gentlemen of the jury, I recently saw
a documentary of a guy who had an iphone. And he looked
on his brand new iphone and there was a photograph on it.
The photograph had come from somewhere in China where the
iphone was made. It was simply of a room and he never
done it before. And that led to this whole documentary

about who makes these, who creates this stuff and what's
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on there. And what's the background on there. And I
couldn't tell you what's on this iphone, frankly. I know
there's stuff and I'm surprised with and don't know how to
work that I come across everyday on the iphone, as on my
laptop computer. But it's -- so I couldn't tell you
what's on there.

But when someone says they are not guilty, it's
the State's burden to prove guilt beyond a reasonable
doubt. And that's what's happened here today. Now, we're
not mind readers, none of us are. You're not expected to
be a mind reade:. That's why the State has the burden of
proof beyond a reasocnable doubt. To force you not to have
to be read minds. Because the State has given you all the
tools you need to make a determination of guilty or not
guilty.

Now, here, I just want to add that there have
been no reports of anyone seeing Robert Chappell watching
this pornography on his computer. There no reports that
his phone or anything on his person had pornography on it.
There was a report by his mother that she saw child
pornography. And I don't challenge and the Defense does
not challenge that that could have been on Robert
Chappell's computer. Now, the State talks about him
living with just his mother, he lived with his mother and

his step-father in a trailer. And it was a very small
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trailer and this laptop was found out in the main room.
Just out in the main room. I'd ask you, ladies and
gentlemen, if you have knowledge of explicit child
pornography on your computer, do yoﬁ leave it out in the

main room where your mother uses it all the time? Where

~everyone has access to the computer. And that's what

happened here in this case.

Now, when investigators went to the house, his
mother had the ability, had the right, to give them the
computer. She had the right to do that. That's why there
was no issue of challenge of the computer because she had
a right to give it away. Because she possessed it. She
as well as Robert Chappell possessed the computer. And
she had the right to give it away. If she didn't have
legal possession of the computer, she would never have the
right to give it to law enforcement. But she did because
she had the right and she had possession. And I submit to
you because it was in a open room in her house, that her
husband had possession as well.

Now, I thought of a lot of things about this
case because it's very interesting about things getting on
computers. What's not very interesting to me and
disgusting to me and the Defense is child pornography.

And no one is saying that's not horrible and horrendous.

No one is saying that. But what we're saying is that when
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there's information on a complicated machine, possession

needs to be proven beyond a reasonable doubt. Because

" Robert Chappell has been charged with a serious crime

here.

Now I'll ask ybu,‘I can barely, barely read you.
I'1l ask you to look at this, it's just‘so tiny back
inside it's a bit like my computer, and this is Exﬁibit’B,
where you go on the computer and it has my name, it has
just other stuff and then it has my name, it will have
pi;tﬁ;es,'videos, all kinds‘of Stuff and everything kind
of goes.in there. It's not like I have to do a special:
code word to put anything under my name, everything's
under my name on that qomputer."Unless I create another
user which I haven’t dbne.' And,thaﬁ's what you éan see
here. »Almost'everything's under thé name Rbbert. And it
says Goggles under there. Just a whole file of Goggle.
Any time you Goggle, it's all gbing to there. So anyone
downloaded anything or used the search engine Goggle,'ié
going under there. Or at leaét thét's my experience.  And
I'd aék you to go to your own experience of your computer.
But that's my experience.

Now, like I said in .opening, it'é so difficult
fo prove a negative. To prové when you weren't at your
home or -- it's very difficult to gd.back a year, and this

is over a year ago, to prove that. But here we did see
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some modification times and that's what I was trying to
do. I really don't understand computers and I'm not very

good at this. I can go by my own experience but when I

was going through trying to ask about modification times,

wasn't there one October 21st, 20107 Before Robert
Chappell got the computer. Wasn't there one

November 30th, 2010, before Robert Chappell got the
computer? October 4, 2010 before he got the computer.

And then other times where Corazon Navalle did
say that Robert Chappell worked. He had a job at Jeff
Lynch. And he was working there, starting have to be
there at 8:00 and he went until. Which that's ﬁot a lot
of super, solid information to go with,. 8:00 until, but
there was one on a Thursday at 8:02, January 6th which was
a Thursday. There was one at 2:16 p.m, kind of in the
middle of the day, the work day. There was one on a
Monday, the 3rd at 10:22. There's one on January 10th
through 12th was a Monday, Tuesday and Wednesday. And
these -- some were in the morning, some were not. But the

State didn't prove to you that Robert Chappell was not at

work or elsewhere at the time. Because the State, as they

said, were depending on well, he gave a statement, he
confessed so we didn't bother to get that information.
Ladies and gentlemen, I'd ask that you demand

prove beyond a reasonable doubt. Which is to get the
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information: It's the State's burden to get that
information and present it to you so you can determine
whether it was éobert Chappeli or someone else on that
computer. We know some of the times that modifications
were made to child porn, he was not there. It was before
he had the compﬁter. Some of the times were times where
it looked like he was at work. And, ladies and gentlemen,
that's reasonable doubt. And that's what we're talking
about here because it is a pretty frightening situation
with possession and that kind of thing. And I'd ask you
to remember that any kind of -- each of you has a right to
say the State did not prove this beyond a reasonable
doubt. And stand by that right. No one is going to blame
yOu for doing that.

Now, one thing about this downloading of videos.
What's weird about that is there was no allegation even of
any kind of charge. Sometimes -- I have something,
there's a legal search engine called Westlaw. And you go
on Westlaw and you start searching and you go over and you
look for case law over here and you're all over the place.
And then sometimes a warning, thank goodness, will pop up
and say, You're about to go outside of YOur search engine.

Which means you're going to get a big bill in the mail

that says we're going to charge you a bunch because you

went outside of South Carolina law or whatever like that.
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But there's some kind of warning saying, You're going
outside the law, stop. Here, you know, there's no
warning. There's no evidence of‘a warning like that in
the terms of a credit card payment. For instance,
sometimes if you're on line and it says, Give me your
credit card number, that's something like a stop, think
about this. This is some kind of warning that you're
going outside where you're supposed to be. And that's
just an aside.

As far as admissions to police, understand that
police officers want to prove a case. It's their job to
prove a case, that's their job once they get a case. So
once someone's seen stuff on a computer, like these
officers saw, I'm not saying they don't believe it was
Robert Chappell and that's why they didn't do a video tape
or didn't get any proof to show you of his supposed
confession. They might fully believe and it's their job
to get a conviction. But, ladies and gentlemen, they
didn't give you a video of that. Again,. with a phone or
anything. This is modern times. And the idea that the
State went through that he confessed not once, but two,
but three over this long period of time in a car over and
over again,- where is a video or anything of that? It's
your right and you should demand that of the State for

proof beyond a reasonable doubt in this day and age.
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Now there's one area where they have. And it's

in the DUI law. The legislature has made a determination

*that‘any time there's a DUI, there must be a video. And

there's a statute that says you must put video cameras in
all cruisers. And the reason was is at some point, even

the legislature realized, some officers were lying to get

'DUI convictions. They were exaggerating the truth to get

that conviction. Because that's their job. And I'm not
saying they were evil and they were trying to frame an
innocent man, they probably thought the guy or girl was
guilty. But somebody was lying. And that's why they
started having video tapes. And sure enough they show
some action by law enforcement and the State, it's not
that great, not that pretty. So that exists out there.
And that exists in this case.

Because my client has said he is not guilty.
And this is a situation where other person add access to
that computer. And there is reasonable doubt. And other
people -- something happened to this computer when Robert
Chappell did not have access to it. Something that was
going on with this pornographic website was‘going on when
Robert Chappell didn't having access to the computer.

Just one last thing, this is again from my
egperience about stuff. I recently had my computer

something called Speedy PC Pro, something that came into
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my computer and said you need to fix all this stuff now.

And I didn't. And I started messing with it and it ended
up my computer guy said it was the blue screen of death.
It just ended up where it looked like my computer hard
drive had crashed. But actually hadn't, somebody had come
into my .computer and taken it over. And I had anti-virus

protection and stuff. And he told me, get something

- called Malwarebytes to protect you from this. But I had

that stuff on my computer and I thought I was protected
and something took over my computer. And it wasn't me, I
didn't do that. And I didn't know what was going on with
that.

So I would say just in the end, say that, Well,
one more thing crazy about computers, I'll just add, my
husband puts a little piece of tape over the computer, the
camera on a computer because he's paraﬁoid that someone --
that the computer might just turn on and start filming or
something like that. And I asked an investigator who does
computer crimes and he said, That's not a stgpid thing to
do. I'll say to him, That's ridiculous to do that. And
they say, That's not a stupid thing to do in this day and
age. And I would just ask you to consider all that and
consider your burden -- or the State's burden and that
your oath that you have to uphold,them to their burden of

proof beyond a reasonable doubt.
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‘Robert Chappell's pled not guilty, he‘é.not
guilty and I ask you to give him the benefit of the doubt
and find him not guilty. Thank you.

JURY CHARGE

THE COURT: All»right, ladies‘and gentlemen, the
time's come for me to give you the charge on. the lgw.

It's going to take me 15 or 20 minutes. "I hope it won't
be too gosh awful dry but . I'll ask you before I gép
started, is there anyone who needs to take a break before
I get started?

There was no résponse.

No. Okay. Good. All right, aé i told you when
we began the casé, you have certain duties to perform as
jurors and I have certain duties to perform as the Judge.
Now your duty as jufors is to look at the evidence and
determine what the facts are in the case. My role is to
be the judge of the law and to define what the law is in
this case. Therefore, when I give you the law you must
accept i1t under your oath. If you come into this
courtroom with any pre-disposition about what you think
the law is or what it should be or you have an opinion in
that regard, I tell you now to disabuse yourself of that
notion. Forget about everything that you've heard before.
Yéu must accept, the law as I give it to you in this case.

Now, again, I'll restate for you something that
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I've said several times and you've heard it many times in
this case. And that is the Defendant is presumed innocent
until proven guilty beyond a reasonable doubt. The State
has the burden of proving each and every element of the
crimes beyond a reasonable doubt. And the State has the
burden of proving each and every element of all five of
the Indictments beyond a reasonable doubt. Now, the
reason I've told you that very many times is because
that's not just a legal theory. It's not just something
that academics talk about. It's something that actually
is applied in our justice system. And it's fundamental to
our justice system. So when you go forward recognize that
the Defendant is presumed innocent until you determine by
and through your analysis of the evidence whether the
State has met its burden of proving of each and every
eiement beyond a reasonable doubt.

Now, I bandied about this term reasonable doubt
and you've heard that from the attorneys as well. So it's
important that I define that for you. You may have served
on other juries in your lifetime or you may have watched
television shows and you may have seen other burdens of
proof. For instance, in most civil cases you have’the
burden of proof of preponderance of the evidence. Which
is essentially the greater weight of the evidence. Which

means that if you prove your case to a higher likelihood
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than not, over 50 percent, then you win. You also have
another intermediate burden of proof which is clear and
convincing evidence. Which is somewhat more than
preponderance of the evidence. But not as much as beyond
a reasonable doubt.

Beyond a reasonable doubt is the highest burden
of proof that is placed on anyone in court. And proof
beyond a reasonable doubt is that proof which leaves you
firmly convinced of the Defendant's guilt. Now, there are
very few things in this world, if anything, that can be
proven to an absolute certainty. And understand that the
law doesn't require that the State provide proof beyond
any possible doubt. However, if after your review of the
evidence you're firmly convinced of the Defendant's guilt,
then you must find him guilty under your ocath. However,
understand that after your review of the evidence you
believe there is a real possibility that the Defendant is
not guilty, then under your oath you must likewise find
him not guilty of the offenses.

Now, they're multiple charges in this case.
Five different Indictments. All for sexual exploitation

of a minor third degree. Now, you must consider each and

everyone of those Indictments separately and

independently. And you must determine whether the State

“has met its burden of proof on each one. I'm going to
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give you five separate verdict forms so that you can
review each separate case and determine whether the State
has met its burden of proof on each and every separate
case. Now the reason I tell you that and I'm careful
about that, is because you have to know that they are
independent and antonymous. You can find the Defendant
guilty or not guilty of anyone of these Indictments. And
find him gqguilty or not guilty of the remainder of them.
So just because you were to find him guilty of one doesn't
mean you have to find him guilty of a remainder. And if
you find him not guilty of one, it doesn't mean that you
have to find him not guilty of the remainder. They don't
all have to be alike. You may look at the evidence and
find that they're distinct and they're separate. And that
you should do different things based on the evidence that
you saw. So consider them all independent of one another.
Now, you'll determine whether the State has met
its burden of proof in all of these Indictments based on
your review, your analysis, of the evidence that was

presented in this case. Evidence takes one or two forms.

It's either direct evidence or circumstantial evidence.

Direct evidence is that type of evidence which immediately
establishes the fact to be proven. Such as an eye witness
who said I saw it, touched it, I smelled it, I tasted it.

Circumstantial evidence is a proof of collateral facts or
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a chain of facts which taken together prove the main fact
to be proven. |

Now that's a very simple definition. 1I'l1 give
you an example of it that hopefully will make you
conceptualize it just a little bit better. Let's say that
one January evening you go to bed, you walk past your
front door or front window and you look attyour front yard
or parking lot and you see that it's free of any
precipitatién, it's bare. You go to sleep that night.

The next morning you come back in front of that same
window or door and you look éut.at your front lawn or your
parking lot and you see a blanket of snow which Qoveré the
parking lot or your front lawn. But you also see in that
snow footsteps which come to your door and which lead
away.

So what you know, you'have direct evidence that
it snowed last night. And that's because you can see the
snow, you can feel it, you can touch it. It's right
there. It's immediately proven by the fact that the snow
is there. But you also have circumstantial evidence that
someone either early that mbrﬁing or late that night, came
to your front door and then left. Now you don't see that
person, you can't smell them, you can't touch them. But
you know they arrived. BecauSe'of ﬁhe timing of the snow.

And you see the footsteps which .come to your door and lead
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away. It could have only happened in that time frame. So
you have circumstantial evidence that somebody came to
your door and left that morning: Even though you don't
see that person. And you can't smell them and you can't
touch them. You have circumstantial evidence that they
came.

Now, under the law neither circumstantial or
direct evidence are preferred over the other. They both
have whatever weight you decide to put on the evidence.
Meaning you wouldn't take direct and say it is preferable
or has greater value than that circumstantial or vice
versa. They're both valid forms of evidence which are to
be -- which are to-be considered by you. And you take
that evidence, whether direct or circumstantial, and you
determine whether that in the aggregate, has caused the
State to meet its burden df proving the Defendant guilty
beyond a reasonable doubt.

Now, credibility of witnesses. You .are charged

with determining who is credible and who's not credible.

It's all part of your weighing the evidence in this case.

Now you may take a person's testimony and decide that it
is very valuable and that what he or she said is very

credible. Or you may look at it and say I don't believe
any of it and I'm not going to accept any of it. I'm not

going to put any value on it. You can also take a part of
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that person's testimony and believe it and discount the
rest of it. It's all up to you. It's all up to you and
nobody's telling you who to believe and who not to
believe. You will determine whether a witness was

credible by just your common sense. You had the

" opportunity to look at the people who testified. You had

the opportunity to look at their facial expressions and to
judge their body language. You had the ability to make to
determination whether they were bias or prejudiced in some
way. Whether they had something to gain br,lose as a
consequence of their testimony. You'll make the decision
of who's credible. |

Now I didn't see it but the Bailiff told me that
somebody was taking notes and that's dkéy. That's
perfectly fine. I just want to caution you that know when
you take notes, sometimes when you're lookiﬁg down you
don't see those witnesses. So you may have missed some
facial expression or some body langﬁage or some nuance
that may have been meaningful to another juror. So having
said that, just because someone may have some notes, a lot
of times jurors will default to that writteﬁ note.
Understand that those notes that someone may have taken
are not preferable to another juror's fecollection. Those
notes may be valuable to that individual but understand

they have the same import and the  same effect as any other
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juror's personal recollection of what happened in the
trial. So don't default to notes.

Now, 1t's obvious to you and I told you that the
Defendant in this case elected not to testify. Now under
the constitution, each and every citizen of the United
States of America has a right to remain silent. Again,
not just a legal theory, it is a very, very real right
that is afforded to each citizen under the Constitution.
So you cannot hold it against the Defendant that he
elected not to testify. Because you can't hold it against
anyone that they elect to exercise a Constitutional right
that they enjoy. As a matter of fact, it's so sacred that
it's not enough that you can't hold it against him, it's
inappropriate for you to even discuss it in your jury
room. During your deliberations.

All right, ladies and gentlemen, on some of

these -- some of the things I'm going to tell you, I'm
going to read to you a little bit. I apologize to you in
advance for that. I don't like to read to you. Sometimes

it's kind of boring when I'm just reading things to you.
Some people would suggest that if you have to read either
you're not smart enough to know the law or too lazy to
memorize it. And I know there are a lot of lawyers in
town who would argue that that's true of me. But what I

would tell you is that some of these definitions are very
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precise. It bows well for me and for you and for the
parties to this case for me to get it preciously right so
there won't be any question about it at a later date. So
I'm going to default to reading on a few of these
remaining charges. And I don't have a whole lot left.

A statement alleged to have been made by the
Defendant has been admittedlinto evidence in this case.
And ybu remember that there were statements or testimony
elicited from the officers wherein it was alleged that a
statement had been made by the Defendant. While I've
determined that the statement is admissible, I instruct
that you make the ultimate decision on whether or not the
Defendant made the statement. If the Defendant did make
the statement, you must determine whether the statement
was made by the Defendant voluntarily‘and of his own
freewill. This means that the statement was not caused by
pressure, force, fear, threats, coercion or intimidation
or by hope or proﬁise of leniency or rewards of any kind.

In determining whether the statement was
voluntarily you should consider both the characteristics
of the Defendant and the details of the questioning. Some
of the factors that you must consider are the age of the
Defendant, the Defendant's education or lack of education.
The Defendant's méﬁtal ability or capacity. The

Defendant's IQ or intelligence. The Defendant's
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background and environment. The place and length of
detention. The nature of the questioning and the advice
or lack thereof to the Defendant of his Constitutional
rights. But not limited to the right to remain silent.
That any statement could be used against him in a court of
law. The right to have a lawyer present. That if he
could not afford a lawyer, a lawyer would be appointed to
represent him without any costs. And that he could stop
making a statement at any time. You must carefully
consider all the surrounding circumstahces before you give
any weight to an alleged statement.

The State has the burden of proving beyond a
reasonable doubt that an alleged statement was
voluntarily. If you determine it was you may give the
statement any further consideration that you deem proper.
You must decide what weight, if any, should be given to
the alleged statement. If you determine the alleged
statement was not the free and voluntarily statement of
the Defendant, you should not consider the statement at
all.

Now, five counts of sexual exploitation of a
minor in the third degree. The legislature has defined
sexual exploitation of a minor in the third degree as
follows. An individual commits the offense of third

degree sexual exploitation of a minor if knowing the
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character or content of the material, he posses material
that contains a visual representation of a minor engaging
in sexual activity. I'll read that for you again since I
stammered a little bit. An individual commits the offense
of third degree sexual exploitation of a minor if knowing
the character or content of the material, he possess the
material that contains a visual representation of a minor
engaging in sexual activity.

Now, ordinarily, ladies and gentlemen, I would
give you a very precise definition of a minor under the
law in the State of South Carolina and the definition of
sexual exploitation. But in this instance the Defense has
conceded that, in fact, the video does dépict a minor and
it depicts a minor who is engaged in conduct that
constitutes sexual exploitation in the State of South
Carolina. Therefore, it's unnecessary for me to give you
those definitions because it is conceded in this case.

Ladies and gentlemen, conviction of sekual
exploitation of a minor third degree requires prove of
possession. Either actual or constructive coupled with
knowledge of its presence. Possession may be either |
actual or constructive. Actual possession occurs when the
items are found to be in the actual, physical custody of
the person charged with posseséion. To prove constructive

possession the State must show a Defendant had dominion
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and control or the right to exercise dominion and control
over the item. Constructive possession can be established
by circumstantial as well as direct evidence and |
possession may be shared. Knowledge can be proven.by the
evidence of acts, declarations or conduct of the accused
from which the inference may be drawn that the accused
knew of existence of the prohibited substance or item.
L.adies and gentlemen, mere presence at the scene
of the crime is not sufficient to prove someone guilty of
a crime. A Defendant's presence where a crime is being
committed or mere association with a person who commits
crime does not make a Defendant an accomplice or aider or
abettor of the person committing the crime. The burden is
on the State to prove each and every element of the crime

charged beyond a reasonable doubt. If you find after

.viewing all the evidence that the State has proved the

Defendant was only present at the scene of the crime and
they did not prove beyond a reasonable doubt any other
participation in the crime, then you must find the
Defendant not guilty. The law is that proof of someone
present at the scene of the crime is not sufficient to
find someone guilty.

All right, I'm going to come down and I'm going
to show you the verdict forms. Just so yop'll see themnm

clearly and they will be clear to you when you go back
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into your verdict room. Five separate and distinct
verdict forms, okay. On these verdict -forms I have the
Indictment number. Then right under the Indictment number
I've written tﬁe file number that corresponds to the
Indictment. So that you will know which video -
Specifically the Indictment or the verdict form refers to.
Okay. Now, very, very simple, not tricky, I think they're
fairly self-explanatory.

But the important part is that you know upfront
what it'says, We, the jury,>with respect tb the charge of
sexual exploitation.of a minor third degréé:unanimously
find the Defendant either one or two things,veither guilty
or not quilty. The important word is unanimous. |
Understand that’ your verdict must be unanimous. It must
be the verdict of 12 of you. It can't bé 11 to 1 or 10 to
2 or any other combination of numbers which add up to 12,

it has to be a unanimous verdict. Means you have to

agree. Your verdict cannot be based on any bias or

- prejudice or emotion. It has to be a deliberate and

objective decision based on the evidence that was

‘presented in trial in this proceeding.

Now, once you have come to a determination on
each of these verdicts, separate from one another, then,
Ms. Crider, you can sign as foreperson. And what you will

do is you'll either check not guilty or guilty on each
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one, then sign. Again, I have these choice on here.
They're two. So one has to come in order. I just want
you to know that I don't put them in any particular order,
I don't have any preference. I told you before it doesn't
matter to me what your verdict is. I defer to you in any
event and I'll support your verdict whatever it may be. I
don't have a stake to speak in it. So you will simply X
it or initial by it, either one, just so it's clear to me,
then sign. Then after you come to a unanimous verdict on
all five of the Indictments, then let the Bailiff know and
we can come in and we can receive the verdict.

Now, please don't begin your deliberations-yet.
Because what will happen now is I am going to talk to
these attorneys and give them the opportunity to correct
me if I misstated some premise of law or if I failed to
say something that I should have said, they'll correct me
and let me know. And I'll either -- I'll bring you back
in and I'll either correct something I've said or I'll
tell you something in addition. But don't start yet.
Give them the opportunity to correct me. Then when it's
time for you to begin your deliberations, I'll send back
to you very clearly notice to start. And that will come
back with your verdict and with all of the evidence that
was presented in this case. So you'll have it for your

review. All right, thank you, ladies and gentlemen.
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(WHEREUPON,  the jury left open court at |

approximately 11:20 a.m.)

THE COURT; All right, counsel any exception to
the charge?

MR. MOYER: Not from the State.

MS. ROSS: Your Honor, I would just -- I had --
T would ask that my request for jury instructions be made
a Court Exhibit and that I would object to them not being
given as they were in there.

THE COURT: Okay. All right. I'm going to make
your Defendant's request for jury instructions Court's
Exhibit No. 37

THE COURT REPORTER: Yes, sir.

THE COURT: And I will say that in all
instances, as we had discussed, in substance I believe
that I did charge the same. If not verbatim. The only
one I did nof charge was request number seven. Which I
believe was exploitation charge that I didn't think
applied to the evidence that was presented in this case.

MS. ROSS: Thank you, Judge.

(WHEREUPON, Court's Exhibit No. 3 was marked for

identification and received into evidence.)

THE COURT: Okay, all right, ladies and
gentlemen, what I'm going to do at this time is I'm going

to replace Ms. Boeker was the one with whom you had
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problem, is that correct? Juror number 277
MS. ROSS: I believe so. Yes.
THE COURT: I'm going to put the first alternate

Ms. Sears, Ms. Lori Sears, juror number 173 in her place,

.okay.

MS. ROSS: All right, thank you, Judge.

THE COURT: All right, if y'all would do an
inventory of the evidence. And once you have done that,
if you'd ask the Bailiff to send these verdict forms
together with evidence back.

And I'm going to ask you, if you would, ask to
come back to see me Ms. Boeker, B-O-E-K-E-R.

THE BAILIFF: Yes, sir.

THE COURT: And the second alternate, Ms. Sears
is now among the 12.

THE BAILIFF: Yes, sir.

THE COURT: All right, I congratulate both of
you having tried an excellent case. I thank you for
having been civil and professional. It certainly makes my
job easier. I wish you both good luck.

MS. R0OSS: Thank you.

MR. MOYER: Judge--

THE COURT: Are y'all comfortable with tﬁe
evidence?

MS. ROSS: Well my question was can they just
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turn on this thing and start messing around on it?

THE COURT: I had the same question.

INVESTIGATOR PERRY: It should be dead but I'd
like to take the battery out.

THE COURT: Okay. Take the battery out. And
once you've done that -- oh you did it, I'm sorry. Okay,
that's good.

Well then you can send it back to them, just
have the two alternates come see me. |

(WHEREUPON, deliberations began at approximately

11:22 a.m.)

(WHEREUPON the alternate and juror number 27

were excused.) |

(WHEREUPON, court was in recess awaliting a

verdict.)

THE COURT: It's my understanding that the jury
has reached a verdit. Are each party prepared to receive
the verdict?

MR. MOYER: Yes, Your Honor.

MS. ROSS: Yes, sir, Your Honor.

fHE COURT: Okay, would you bring thém in
please.

(WHEREUPON, the jury came into openlcoﬁrt at

approximately 12:10 p.m.)

THE COURT: All;right, Ms. Crider, has the jury
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reached a unanimous verdit, ma'am?

MADAM FORELADY: We have, Your Honor.

THE .COURT: Would you, please, hand the verdict
forms to the Bailiff, please.

All right, Madam Clerk, you may publish the
verdit.

VERDICT
THE CLERK: Your Honor, in the case of

2011-GS-23-3327, the State of South Carolina vs. Frederick

Robert Chappell, we, the jury, with respect to the charges

of sexual exploitation of a minor in the third degree,
unanimously find the Defendant, Frederick Robert Chappell,
guilty. In case 2011-GS-23-3328, we, the jury, with
respect to the charge of sexual exploitation of a minor in
the third degfee, unanimously find the Defendant,
Frederick Robert Chappell, gqguilty. In the case of
2011-GS-23-3329, we, the jury, with respect to the charge
of sexual exploration of a minor in the third degree,
unanimously find the Defendant, Frederick Robert Chabpell,
guilty. In the case of 2011-GS-23-3330, we, the jury,
with respect to the charge of sexual exploration of a
minor in the third degree, unanimously find the Defendant,
Frederick Robert Chappell, guilty. In this case of
2011-GS-23-3331, we, the jury, with respect to the charge

of sexual exploitation of a minor in the third degree,
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unanimously find the.Defendant, Frederick Robert Chappell,
guilty.

These are signed by Sanda Crider, our forelady.

Ladies and géntlemen, if you agree these are the
verdits you reached in your delibepation room, would you
please raise your right hand.

(WHEREUPON, all the jurors raised their right

hand.)

THE CLERK: Thank you.

THE COURT: All right, anything further for this
Jjury?

MS. ROSS: No, Your Honor.

MR. MOYER: No.

THE COURT: COkay.

All right, ladies and gentlemen, thank you for
your service here on this jury here this week. ‘Past
couple of days. I am going to proceed now to sentencing
in this case. I'm going to have a short senteﬁcing
hearing. You're welcome to stay and be here for the
sentencing hearing or you're welcome to‘go back to the
jury room. I'm going to ask you to stay and wait for me
in your jury room for just a few minutes until I'm done
because I want to informally thank you and dismiss you as
well. And give you the oppeortunity to ask me any

questions or tell me anything that you think may be
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important to you. And I might be able to answer some
questions that you might have that are outstanding. So
you may stay you may go back to your jury room but I
promise I'm not going to keep. you much longer.

Okay, you may proceed for sentencing.

MS. ROSS: Do you require the Defendant to sign
the sentencing sheet or do you care one way or the other?

THE COURT: Not when it's a verdict of guilty.

MS. ROSS: Be happy to but it doesn't matter?

THE COURT: No, ma'am.

MS. ROSS: Again, he's willing to sign these
just to saving time.

THE COURT: That's okay.

Okay. All right, Mr. Moyer, I heard the facts
in this case, is there anything that you need to tell me
which bears upon the issue of sentencing, sir?

MR. MOYER: Yes, Your Honor, I would like to
tell you about his record. I would also like to make a
statement to Court about what we would ask for as far as
sentencing goes. Would you like to hear all that now?

THE COURT: Yes, sir, please.

MR. MOYER: This is the first case of type that
I've ever tried. Most of these are handled by the
Attorney General's Office but since we have a pending

criminal sexual conduct case against this Defendant, they
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kept this charge with us here. He faces, as Your Honor,
knows, an aggregate of 50 years on this would be the
maximum sentence. We are asking the Court to impose the
maximum sentence in this case. Because I would argue to
you that the maximum sentence is reserved for the most
aggravated case. And I would argue to you that this is
the most aggravated case based on his prior record, based
on prior history of sexual abuse of children and based on
the nature to these videos.

And I'll start with his criminal record. He Qas
convicted in 1987 for three counts of burglary -- I'm
sorry, 10 counts of burglary, third degree, three counts
of burglary, second degree and 13 counts of larceny. In
1991 he was convicted of criminal domestic violence and
disorderly conduct. In 1994 he was convicted of criminal
sexual conduct with a minor and received a 20 year.
sentence;

That takes me to my second point, Your Hénor.
Which is his history of sexual abuse of children. This
is, I would argue to you as I argued in my closing

argument, he is responsible, maybe not directly but

‘certainly indirectly for harming the children in these

videos due to the fact that he created a market for these
videos. He also directly harmed a child in 1993 when he

raped an eight year-old child. And he was convicted —--
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I'm sorry, he pled guilty on the date that case was
scheduled for trial as I understand it, received a 20 year
sentence. In that case it was aggravated. I have the
police report, I've also spoken with the victim who now
lives out of state.

As stated she was eight years old. He pled
guilty and was accused of raping her orally, vaginally and
anally and also causing her to have oral sex on him. The
medical records are extensive in that case. 1It's one of
the cases where there actually was very significant
evidence of the trauma that he caused to her. He was
released from that sentence in December of 2005. As, Your

Honor, knows these -- he was charged with this in 2011,

"while he was on the sex offender registry. Point that out

to the Court as well.

I would argue, again, that he shares collective
guilt with whoever else watched these videos for the
trauma to these five children who were depicted in these
videos. The fact that his responsibility is indirect, I
would_argue should not be a point of mitigation. Because
the sentence itself takes that into consideration. The
sentence is a non-violent offense, it's only up to 10
years as opposed to the 30 year to life sentence which is
if he had done this directly. Certainly, I would argue

that there is support for a strong sentence.
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In United States vs. Wellman, which is a federal

" case. The Court after imposing a 25 year sentence on a 60

year-old man in his late 60's, did mention while affirming

‘thée strict sentence in that case that Children are

irreparably harmed when used to create the material that
feeds a market composed of individuals who receive these
images. The downloading of files of child pornography
causes children to be exploited by contributing to the
demands of such materials. Possessing and distribgting
child pornography are not activities that society's
prepared to toleratg. By increasing the penalties
pertaining to child pornography offenses, Congress has
expressed its belief that distributing and possessing
child pornography are repugnant and unsexual acts
warranting serve punishment. The only South Carolina case
I could find, Your Honor, was on a writ of habeas corpus
in Federal Court where a defendant was sentenced to 30
years in the aggregate for charges of this nature.

I would also point out to the Court, the
Defendant only had this computer for one month and all
these images were already on the computer. There were at
least two other videos that were borderline that could
have been used to create charges as well. There were also
numerous still images of pornography involving children.

There were dozens of photographs of children in suggestive
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poses. And then there were dozen of photographs of
children also in sexually explicative poses. The
officers, based on the fact that we had videos, decided
not to charge also for the still images. We actually
had -- I had Investigator Perry download those on to a
flash drive in case with decided to attempt to use those
under 404 (b).

And the final point I would just make to the
Court is that you've seen the videos so you know the
nature of the videos. I would argue to you that I.don't
think it could be worst. I.mean as young as those
children are. So I would argue that both his statement to
society and to protect our society, that we would ask for
the maximum sentence, Your Honor.

THE COURT: 'Okay, Ms. Ross, I'll be happy to
hear from you, ma'am.

MS. ROSS: Thank you, Your Honor, may it please
the Court. I just point out this charge does fall under
the Sexually Violent Predator Act. Before Mr. Chappell
would be released he would have to be evaluated by a
mental health expert and have a civil hearing
determination that he was not a danger to the community.
And I would just point that out in here in these
sentences. These were a number of charges. I ask you to

consider concurrent sentences on these. I will tell you
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1 that Mr. Chappell's been in jail for over a year on this,

2 since I believe, January léth, 2011. And-I will say

3 actually his mother passed éway the day before this trial
4 on the 4th of March. So I would ask you to consider that.
5 Especially in light: of the Sexually Violent Predator Act

6 before any release.

7 THE COURT: Okay. Mr. Chappell, is there

8 .|| anything you'd like to tell me, sir?

9 " MR. CHAPPELL: Ydur Honor, my past crimes I did
10 admit and I did pay for my past crimes. Only thing I can
11 say:is that if you give me some leniency.

12 THE COURT: Mr. Chappell, does the date of
13 January 18th, 2011 sound like the dafe on which you went

14 to jail?

15 MR. CHAPPELL: Yes, sir, it's close.

16 ’ SENTENCING

17 | THE COURT: All right, Mr. Chappell, there's

18 nothing in our society which we deem more sacred than our

19 children. And that's you see that the legislature has

20 enacted a substantial punishment for crimes of this sort.
21 You have a substantial and significant problem. And I

22 know that for some reason, whéther it's mentally or

23 biologically, you're compelled to dofthése sorts of

24 things. That must, in fact, be the case - with knowing that

25 you had the potential to go to jail for a significant
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amount of time. And had these types of materials ﬁot
withstanding the punishment that you could potentially
face. I recognize that pedophilia is a sickness. And
often times it is a sickness that cannot be cured by any
traditional either medical or psychological means.

The State of South Carolina has felt so strongly
about this issue and about predators in our state that
they actually enacted a civil statute, which I'm sure
you're aware of, that could cause you to be committed
under a civil statute for the rest of your life. And I've
had the opportunity to preside over those trials in a
civil setting and determine whether someone should be
committed under that statute. And I've had occasion to
look at the reports that comes from the doctor. And it
has caused me to believe that it is a sickness. And it is
apparently is a sickness, demonstratively a sickness from
which you suffer. And the legislature has determined that
those people who suffer from the sickness, who have a very
difficult time conforming their conduct to the mandate of
the constraints of civil society. And those people who
are compelled, compelled, irrationally and illogically to
prey on our children, should be protected from themselves
essentially. And that by extension our éhildren would be
protected frém that type of conduct as well.

In this case, sir, on Indictments 3331, 3330,
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3329 and 3328, the sentence of the Court is that you be
committed to the department of corrections for a period of
10 years. Each of those four are concurrent. Credit for
time served since January 18th, 2011. For Indictment
2011-GS-23-3227, that's 10 years iﬂ the department of
corrections, consecutive to all other sentences imposed.
No‘credit for time served in that regard, sir.

Mr. Chappell I wish you luck. I truly and
sincerely hope that you get help for the problems that you
face. Good luck to you, sir.

MR. MOYER: Thank you, Judge.

THE COURT: All right, ladies and gentlemen, 1if
you'd return to yoﬁr jury‘foom, I'll come back and talk to
you. |

(WHEREUPON, the jury left open court at

approximately 12:28 p.m.)

(WHEREUPON, the proceedings were concluded.)




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

233

233

CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA )

)
COUNTY OF GREENVILLE )

I, APRIL P. HERRON, Official Court Reporter for the
Thirteenth Judicial Circuit of the State of South
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) IN THE COURT OF GENERAL SESSIONS
COUNTY OF . Greenville ; '
STATE . : VS, ) INDICTMENT/CASE#: 2011GS2303327
' Fredrick Robert Chappell ) AWH 1344106
AKA: : ) Date of Offense: _1/13/2011

ehce: WHITE Sex: "7 8C.Code § :_16-15-0410

_ ) -~ CDRCode#: _ 0381
Address: _ o )
City,State,Zip:
DL# 0008706735 SID#: - ) SENTENCE SHEET
*CDL Yes[] No[] CMV Yes(] No[T] Hazmat Yes[] No[J] ' '
In disposition of the said indictment comes now the Defendant who was ‘Q CONVICTED OF or [JPLEADS
TO: Sexual exploitation of a minor, Third degree . .
inviolationof § 16-15-0410 of the S.C, Code of Laws, bearing CDR Code # 0381
X NON-VIOLENT (] VIOLENT [JSERIOUS [JMOSTSERIOUS  [JMandatory GPS(CSC 0)§17-2545
' w/minor Ist or Lewd Act) - _
The chargeis:  [R] q As Indicted, [JLesser Included Offense, [:] Defendant Waives Presentment to Grand Jury. (defendant’s initials)
Thepleais: egotlauons or Recommendation, O Negotlated Sentence, [] Recommenda y the State.
ATTEST: i;[!ii | A ae
SC Bar# . Defendant omney for Defendant SC Bar#
WHEREFORE, the Defendant is commited to the (M State Department of Corrections, [] County Detention Center,
for a determinate term of / é days/mon r [ underthe Youthful Offender Act nottoexceed ___ years
and/or to pay a fine of § ; provi tupon the serviceof _ —days/months/years and/or payme payment
of§ ~ _;pluscosts and assessments as applicable®; the balance is suspended with probation for -

nths/yéars and subject to South Carolina Department of Probation, . Parole and Pardon Services standard conditions of
bation, which are incorporated by reference.
CONCURRENT or CONSECUTIVE to sentence on: 7~ . C27T<

¢ Defendant is to be given credit for time served ) C pode 24-13-40 to be calculated and applied
y the State Department of Corrections. PR il s == >
[J The Defendant is to be placed on tHe €ent¥al Registry of hild A Abuse and Neglect pursuant to S.C. Code §17-25-135.

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestic Violence ) to ship,transport,possess,or receive a firearm or ammunition,

7 ~ SPECIAL CONDITIONS:
[JRESTITUTION: [ Deferred [] Def. Walves Hearing ~ [] Ordered  PTUP
Total: § plus20% fee: $ days/hours Public Service Employment
Payment Terms:;

- Obtain GED d
* Attend Voc. Rehab. or Job Corp.
May serve W/E begining

[7] Set by SCDPPPS

Recipient: Substance Abuse Counseling O
*Fine: ‘ $ - Random Drug/Alcohol testing )
§ 14-1-206 (Asscssments 107.5 %) $ Fine may be pd. in equal, consecutive weekly/monthly
§ 14-1-211(A)(1) (Conv. Surcharge) $100 $ v pmts. of $ beginning
§ 14-1-211(A)(2) (DUT Surcharge) $100 $ $ . . .
§ 56-5-2995 (DUI Assessment) $12 S ____ paid to Public Defender Fund
§ 56-1-286 (DUI Breath Test) $25 % Other:
Proviso 47.9 (Public Def/Prob) $500 §
§ 14-1-212 (Law Enforce. Funding) $25 $ ;s
§ 14-1-213 (Drug Court Surcharge) $150 s .
§ 50-21-114(BUI Breath Test Fee) $50 $
§ 56-5-2942(J) (Vebicle Assessment) $40/ea § (O Appointed PD or appointed other counsel,
Proviso 90.5 (SC?JA §mf:h?rge) .85 3 S § 47.12 requires $500 be paid to Clerk
to County  (if paid in installments) 3 during probation.
TAL 3
Clerk of Court/ Deputy Clerk 5. Lo PR ;::;;;dlgode. )/ SP .
Court Reporter: A Hoaaren : Sentence Date: Q A Y

SCCA/217 (03/2011)




IN THE COURT OF GENERAL SESSIONS 24 5

STATE OF SOUTH CAROLINA )
COUNTY OF Greenville ;
STATE VS ) INDICTMENT/CASE#: 2011GS2303328
Fredrick Robert Chappell )y A/WH 1344107
: ) Date of Offense: _1/13/2011
q;a:: WHITE Sex: M Age: 44 ) SCCode § :_ 16150410
B: SS#: ) CDR Code #: 0381
Address: B )
City,State,Zip:
DL# 0008706735 SID#: ) SENTENCE SHEET
*CDL Yes{ ] No[]] CMV Yes[] No[] Hazmat Yes[] No[]
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Thepleais:  f7]Witho otiations or Recommendation, [] Negotiated Sentence, [] Recommendatign by the State.
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LYss L zog™
SC Bar# Defendant Attorney for Defendant SC Bar#
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Domestic Violence ) to ship,transport,possess,or receive a firearm or ammunition.
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§ 56-1-286 (DUI Breath Test) $25 % Other:
Proviso 47.9 (Public Def/Prab) $500 [
§ 14-1:212 (Law Enforce. Funding) $25 7§ 21
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Gto County (if paid in installments) $ during probation.
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ZASﬁSATE OF SOUTH CAROLINA

) IN THE COURT OF GENERAL SESSIONS
COUNTY OF Greenville ;
STATE VS. ) INDICTMENT/CASE#; 2011GS2303329
Fredrick Robert Chappell - ) A/WH: 1344108 '
- : __)  Dateof Offense: _1/13/2011
% WHITE  Sex: Age a4 y SC.Code § :_16-15-0410
. SS#... ... : )  CDRCode#: _ 0381
Address: 2 B )
City,State,Zip:
DL#: _0008706735 SID#: ) SENTENCE SHEET
*CDL Yes[] No[J CMV Yes[] No[] Hazmat Yes[] No[] o
In disposition of the said indictment comes now the Defendant who was q CONVICTED OF or' - [[JPLEADS
TO: Sexual exploitation of a minor, Third degree . ‘
in violationof § 16-15-0410 . : of the S.C. Code of Laws, bearing CDR Code # 0381
(X] NON-VIOLENT {0 VIOLENT (]SERIOUS (CJMOST SERIOUS [JMandatory GPS(CSC [1§17-25-45
‘ . w/minor st or Lewd Act) .
The charge is: As Indicted, []Lesser Included Offense, [JDefendant Waives Presentment to Grand Jury. (defendant’s initials)

The pleais:

gotiations or Recommendation, [] Negotiated Sentence, [] Recommendatiggrby the State.
- 6955 Ly 2258~
SC Bar# Defendant ~ Attorney for Defendant SC Bar#

WHEREFORE, the Defendant is commited to the B\State Department of Corrections, ] County Detention Center,

for a determinate term of 4 gz days/months @ (0] underthe Youthful Offender Act notto exceed _ ~— years
and/or to pay a fine of $ ~ ; provided that upon the service of days/months/years and/or payme payment -
of§ ~— ; plus costs and assessments as applicable*; the balance is suspended with probation for et

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services stnndard conditions of
probation, which are incorporated by reference.
CONCURRENT or [J CONSECUTIVE to sentence on:
The Defendant is to be given credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and applied
the State Department of Corrections. J -+~ . PEM, ‘ C
(0 The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestic Violence ) to ship,transport,possess,or receive a firearm or ammunition.

SPECIAL CONDITIONS:
CJRESTITUTION: (] Deferred [ ] Def. Waives Hearing ~ [[] Ordered PTUP

Total: § plus 20% fee: $
Payment Terms:
[ Setby SCDPPPS

days/hours Public Service Employment
ObtainGED [
Attend Voc. Rehab. or Job Corp.
May serve W/E begining

Recipient: Substance Abuse Counseling O
*Fine: $ Random Drug/Alcohol testing a
§ 14-1-206 (Assessments 107.5 %) 3 Fine may be pd. in equal, consecutive weekly/monthly
§ 14-1-211(A)(1) (Conv. Surcharge) $100 § y7e pmts, of $ beginning
§ 14-1-211(A)(2) (DUI Surcharge) $100 $ . .
§ 56-5-2995 (DUI Assessment) $12° 73 $§  paidto Public Defender Fund
§ 56-1-286 (DUT Breath Test) C$5 3 Other:
Proviso 47.9 (Public Def/Prob) $500 §
§ 14-1-212 (Law Enforce. Funding) $25 $ Al
§ 14-1-213 (Drug Court Surcharge) $150 "§
§ 50-21-114(BUI Breath Test Fee) $s0 § .
§ 55:5'2942(1) (Vehicle Assessment) . $40/ea § (O Appointed PD or appointed other counsel,
Proviso 90.5 (SCCJA Surcharge) , $5 s s 8 47.12 requires $500 be paid to Clerk
;:Eomw (if paid in installments) $ during probation,
3

Clerk of Court/ Deputy Clerk fa d_ B Lot Pfes@ng%

Judge Code: < LSS
Court Reporte 4. Heane — SentenceDate: (2 7 RCC 55 DO

SCCA/217 (03/2011)




IN THE COURT OF GENERAL SESSIONS 247

STATE OF SOUTH CAROLINA _ )

COUNTY OF Greenville ;

STATE VS. _ ) INDICTMENT/CASE#: 2011GS2303330

_Fredrick Robert Chappell )  A/WHE 1344109
AKA: ) Date of Offense: _1/13/2011
‘ar.e: WHITE Sex: M Age: . A4 SC.Code § :_ 16-15-0410
S 5740 )  CDRCode#: _ 0381

Address: _ _ ) '

City,State Zip:

DL#: 0008706735 SID#: ) SENTENCE SHEET

*CDL Yes[] No[J CMV Yes[] No[] Hazmat Yes[ ] No[]

In disposition of the said indictment comes now the Defendant who was E CONVICTED OF or [JPLEADS

TO: Sexual exploitation of a minor, Third degree

in violationof § 16-15-0410 of the S.C. Code of Laws, bearing CDR Code # 0381

NON-VIOLENT [} VIOLENT [JSERIOUS [JMOST SERIOUS [ JMandatory GPS(CSC 6172545

w/minor Ist or Lewd Act)
The charge is: As Indicted, [JLesser Included Offense, (7] Defendant Waives Presentment to Grand Jury. (defendant's initials)
i otiations or Recommendation, [J Negotiated Sentence, [] Recommendstign by the State.
: 225
Defendant Attorney for Defendant SC Bar#
K4 State Department of Corrections, (] County Detention Center,
for a determinate term of 4 & days/mon [ underthe Youthful Offender Act not to exceed ~— years
and/or to pay a fine of ——~ ; provid t upon the service of ~—— days/months/years and/or payment

of § —— _; plus costs and assessments as applicable*; the balance is suspended with probation for —

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of
probation, which are incorporated by reference. '
(4 CONCURRENT or [0 CONSECUTIVE to sentence on: :

The Defendant is to be given credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and applied

y the State Department of Corrections. s, -N-Cz— _7 A~ </
[J The Defendant is to be placed on the Central Registry of Child Abuse and lGeglect pursuant to S.C. Code §17-25-135.

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestic Violence ) to ship,transport,possess,or receive a firearm or ammunition.

SPECIAL CONDITIONS:
(ORESTITUTION: [] Deferred [] Def. Waives Hearing  []Ordered  PTUP
Total: $ plus 20% fee: $ days/hours Public Service Employment
Payment Terms: ObtainGED [
[ Set by SCDPPPS Attend Voc. Rehab, or Job Corp.
— . May serve W/E begining
Recipient: Substance Abuse Counseling ]
*Fine: $ Random Drug/Alcohol testing 0
§ 14-1-206 (Assessments 107.5 %) $ Fine may be pd. in equal, consecutive weekly/monthly
g 14-1-211(AX1) (Conv. Surcharge) $100 " § S pmts. of $ ____beginning
14-1-211(AX2) (DUI Surcharge) - $100 3 . .
B 56-5-2995 (DUI Assessment) $12 3 $§  paidto Public Defender Fund
§ 56-1-286 (DUT Breath Test) $25 3 Other:
Proviso 47.9 (Public Def/Prob) $500 3
§ 14-1-212 (Law Enforce. Funding) $25 3 27
§ 14-1-213 (Drug Court Surcharge) $150 $
§ 50-21-114(BUI Breath Test Fee) $50 $
§ 56:5-2942(1) (Vehicle Assessment) $40/ca $ [0 Appointed PD or appointed other counsel,
oviso 90.5 (SCCJA Surcharge) 35 $ < § 47.12 requires $500 be paid to Clerk
%610 County (if paid in installments) 3 during probation.
AL : £

. Presiding Jud Z%
Clerk of Coutt Deputy Clerk _Poauad 3 Liidcbiarmss Jud;:a Coter =25

Court Reporter: A Heaana, Sentence Date: /22 S <AL Q&‘Q_
SCCAN217 (0372011) )




Z@ATE OF SOUTH CAROLINA

) IN THE COURT OF GENERAL SESSIONS '

COUNTY OF Greenville ; - | '

STATE . VS. ) INDICTMENT/CASE#: 2011GS2303331

Fredrick Robert Chappell ) A/WH: 1344110
: ) Date of Offense: _1/13/2011
%ce WHITE __ Sex: ' -~ 8.C.Code § :_16-15-0405(D)
— )  CDRCode#: _ 0380

Ci ey ‘ _ ) SENTENCE SHEET

DL#: 0008706735 SID#; .

*CDL Yes[] No[] CMV Yes{T] No[] Hazmat Yes[] No[] :

In disposition of the said indictment comes now the Defendant who was jX[ CONVICTED OF or {JPLEADS

TO: Sexual Exploitation Of A Minor - 3rd Degree

‘inviolationof § 16-15-0410 of the S.C. Code of Laws, bearmg CDR Code # 0381 A
‘X] NON-VIOLENT (J VIOLENT ([JSERIOUS [JMOST SERIOUS . (JMandatory GPS(CSC (617-2545

‘ w/minor 1st or Lewd Act)
The charge is: AsIndicted, [TJLesser Included Offense, [ JDefcndant Waives Presentment to Grand Jury. (defendant's initials)
Thepleais: R Witho otiations or Recommendation, [J Negotiated Sentence, [] Recommendatign by the State. _
' 4 %Azg | - 224~
SC Bar# Defendant ttomey for Defendant SC Bar#

WHEREFORE, the Defendant is commited to the [ State Department of Corrections, [] County Detention Ceater,
for a determinate termof cg day‘s/monﬂw or [ underthe Youthful Offender Act not to exceed —— years
and/or to pay a fine of $ . ~—; provided that upon the service of ~—~— days/months/years and/or payment

of § —— ;Pplus costs and assessments as applicable*; the balance is suspended with probation for

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard condmons of -
probation, which are incorporated by reference.
CONCURRENT or (O CONSECUTIVE to sentence on:

The Defendant is to be given credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and applied
the State Department of Corrections. _vr—<< 7,2~ /A |,

O The Det‘endant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.-
Pursuant to 18 US.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestic Violence ) to ship,transport,possess,or receive a firearm or ammunition.

SPECIAL CONDITIONS:
((JRESTITUTION: [] Deferred [ | Def. WalvesHearing  []Ordered  PTUP
Total: §__  plis20%fee: - - $ —__ days/ours Public Service Employment
Payment Terms: ‘ : Obtain GED O !
(] Setby SCDPPPS Attend Voc. Rehab, or Job Corp.
May serve W/E begining

Recipient: Substance Abuse Counseling ~ [J
*Fine: 3 Random Drug/Alcohol testing O
§ 14-1-206 (Assessmeats 107.5 %) $ Fine may be pd. in equal consecutive weekly/monthly
§ 14-1-211(AX1) (Conv. Surcharge) $100 ~§ 73 pmts. of $ beginning
. §14-1-211(A)(2) (DUI Surcharge) ' $100 $ ' ' $ .
§ 56-5-2995 (DUI Assessment) _ $12 3 - paxd tq Public Defender Fund
§ 56-1-286 (DUI Breath Test) $25 7§ Other:
Proviso 47.9 (Public Def/Prob) $500 3
§ 14-1-212 (Law Enforce. Funding) $25 [ T
§ 14-1-213 (Drug Court Surcharge) $150 $
§ 50-21-114(BUI Breath Test Fec) $50 $
§ 56-5-2942(J) (Vehicle Assessment) ~ S40/ea _§ - ‘ D Appointed PD or appointed other counsel,
Proviso 90.5 (SC(_31A Surcharge) R 1 $ 5" .. .8 47.12 requires $500 be paid to Clerk
bto County (if paid in installments) $ . durmg probation.
OTAL : $
Clerk of Cowrt/ Deputy Clerk - E‘“"L !‘g Goickssas :-a A .::xr:;;:dCode: i 557 ' .
Court Reporter: A. ﬁu\,um. X : Sentence Date: - sy 4

SCCA/217 (03/2011)
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COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
) .
STATE OF SOUTH CAROLINA, ) CASE NO. 2011-GS-23-003327
) wape — (i~ p the — 5yo_ dick — debut
vs. )
)
FREDRICK ROBERT CHAPPELL, ) VERDICT
)
Defendant. )
)

We, the jury, with respect to the charge of SEXUAL EXPLOITATION OF A MINOR

THIRD DEGREE, unanimously find the Defendant FREDRICK ROBERT CHAPPELL,;

NOT GUILTY.

_/ cunry.

Foreperson

Greenville, South Carolina

Dated: __ S/ o j /A
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COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
. _ )
STATE OF SOUTH CAROLINA, ) CASE NO. 2011-GS-23-003328
' ) wape—Yu- Tyo _ \\and'sob
VvS. ‘ ) o _
' ‘ ) _ ,
FREDRICK ROBERT CHAPPELL, ) VERDICT
)
Defendant. )
)

We, the jury, with respect to the charge of SEXUAL EXPLOITATION OF A MINOR

THIRD DEGREE, unanimously find the Defendant FREDRICK ROBERT CHAPPELL,;

NOT GUILTY.

L _GULTY.
\ nﬂ Wl &4(&&

Foreperson

Greenville, South Carolina

Dated: 3 /(9,//')\




COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
) _
STATE OF SOUTH CAROLINA, ) CASE NO. 2011-GS-23-003329 . 1
) wape . fu — wape — fu— lo}i§ 21
vs. )
)
FREDRICK ROBERT CHAPPELL, ) VERDICT
)
Defendant. )
)

We, the jury, with respect to the charge of SEXUAL EXPIL.OITATION OF A OR

THIRD DEGREE, unanimously find the Defendant FREDRICK ROBERT CHAPPELL;

NOT GULLTY.

_é,L qUILTY.

Foreperson :

Greenville, South Carolina

Dated: 3/__(,0 / / A
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COURT OF GENERAL SESSIONS

STATE OF SOUTH CAROLINA )
)
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
STATE OF SOUTH CAROLINA, ) CASE NO. 2011-GS-23-003330
- ) wape _ru_ webcam — 0y = dwap
Vs, ) :
)
FREDRICK ROBERT CHAPPELL, ) VERDICT
Defendant. )
)

We, the jury, with respect to the charge of SEXUAL EXPLOITATION OF A MINOR
THIRD DEGREE, unanimously find the Defendant FREDRICK ROBERT CHAPPELL;

. NOT GUILTY.

_L GULLTY.

Foreperson

Greenville, South Carolina

Dated: 3/6 //3\
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STATE OF SOUTH CAROLINA ) COURT OF GENERAL SESSIONS
)
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
)
STATE OF SOUTH CAROLINA, ) CASE NO. 2011-GS-23-003331
) Do T T (wape .736?
vs. )
)
FREDRICK ROBERT CHAPPELL, ) VERDICT
)
Defendant. )
)

—

We, the jury, with respect to the charge of SEXUAL EXPLOITATION OF A MINOR

THIRD DEGREE, unanimously find the Defendant FREDRICK ROBERT CHAPPELL;

—_NOT GULLTY.

[/ _ GULLTY.

Setn Gl

Foreperson

Greenville, South Carolina

Dated: 3/@//,1
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this Record on Appeal contains all material proposed to
be included by any of the parties and not any other material and that this Record on Appeal
complies to the best of my ability, with the August 13, 2007, order from the South Carolina
Supreme Court entitled “Interim Guidance Regarding Personal Data Identifiers and Other
Sensitive Information in Appellate Court Filings.”

Kathrine H. Hudgins 5

Appellate Defender

January 25th, 2013

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, S. C. 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT



