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THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM SPARTANBURG COUNTY
Court of Common Pleas

Michael G. Nettles , Circuit Court Judge

2017-CP-42-3815

Michelle S. Allison, .......cceccevennene Appellant,
V.
The State, ....cceveervrierinninnnns Respondent.

NOTICE OF APPEAL

RECEIVE])
FEB 22 2019

S.C. SUPREME COURT

Michelle S. Allison appeals the Honorable Michael G. Nettles 's Order of Dismissal filed

February 8, 2019.

This Z2_day of % 2019.

Susé*m% ah Ross, Attorney at Law

330 E. Coffee St.
Greenville, SC 29601
(864) 242-0029
Attorney for Appellant

Other Counsel of Record:

Johnny E. James, Jr., Assistant Attorney General
P.O. Box 11549

Columbia, SC 29211

(803) 734-3970

Attorney for Respondent



STATE OF SOUTH CAROLINA

)
| ) "IN THE SUPREME COW CEIVED)
COUNTY OF GREENVILLE ) ~
) : ‘
MICHELLE S. ALLISON , ) FEB 22 2013
APPELLANT, )
) S.C. SUPREME COURT
)
VS. ) CERTIFICATE OF SERVICE
) BY MAIL
)
)
THE STATE OF SOUTH CAROLINA, )
RESPONDANT. )
Y
1. I am the attorney for the Applicant in the above-captioned matter.
2. Regular communication by mail exists throughout the state of South Carolina and this is a proper
circumstance of service by mail.
3. I have this day served d copy of the Notice of Appeal on the above-captioned matter on the following

person by depositing the same in the United States mail with proper postage affixed thereto:

- -Office of the Attorney General
Assistant AG Johnny James, Jr.
P.O. Box 11549
Columbia, SC 29211

Aftorney for Defendant

Thisz?-.day-ofm_ . ,2019
: e




wl

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG SEVENTH JUDICIAL CIRCUIT
Michelle S. Allison, #356182, : 2017-CP-42-3815
Applicant,
ORDER OF DISMISSAL
v. : WITH PREJUDICE
State of South Carolina, =
. o
-
Respondent. o
&

This matter comes before this Court by way of an application for post-conviction rehﬁPCi}) =)

_~|

filed by Michelle S. Allison (Applicant) on October 17, 2017. The State (Respondent) made ﬁs—-i

\D .4
return requesting an evidentiary hearing be held. An evidentiary hearing into the matter was

~ convened on February 20, 2018 at the Spartanburg County- Courthouse. Applicant was present and
) réﬁieéentéd by ‘Susannah Ross, Esquire. Valerie Garcia Giovanoli, Esquire, of the Office of the

Attorney General represented Respondent.

" At the hearing, Applicant testified on her own behalf. Suzanne White, Esquire, (Counsel)

also testified. This Court had before it a copy of the Spartanburg County Clerk of Court records,

' Applit:ént”s' records from the South Carolina Department of Corrections, the plea transcript, the PCR

apphcauon, and Respondent’s return
PROCEDURAL HISTORY

Applxcant is presently conﬁned in the South Carolma Department of Corrections pursuant to

Vorders of conumtment of the Spartanburg County Clerk of Court. In May 2017 the Spartanburg

County Grand Jury indicted Appllcant for first-degree burglary (2017-GS-42-2221) and grand

larceny (2017-_GS-42-2222). Applicant was also charged with accessory after the fact to a felony
(2017-GS-42-2708).
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G custody unlawfullyforthe Followirlg feasoms:  » 15 wuria s s iy

Suzanne H. White, Esquire,: represented -Applicant. --Assistant Solicitor Timi Poutos ]
represented tl1e State. On July 24, 2017, Applicant waived presentment to the grand jnry and pled
‘guilty to accessory after the fact to a felony: before the Honorable J.. Mark Hayes, II. The State
- dismissed the burglary and grand larceny indictiments in exchange for Applicant’s guilty plea. The
" State"also recommended a eentenee concurrent-to an unrelated charge for, which Apphcant was
already incarcerated.' Judge Hayes Senteneed Applicant to ﬁve years; mcarceratlon,suspended upon

' the service of two and a half® years sand probatron for ﬁve years The sentence was torun consecutlve

= ":)
» to her ten year sentence -for which- she was' already incarcerated. . Applicant did not appeif,her f'

- conviction o senterice;* - - -

" ALLEGATIONS-

6 WY vé-a

" “In her application for post-conviction-relief, -Applicant-alleges that she is being held ins -

L
AW

NN Involuntary guiltypléa "+ i orin e
" “I was told one plea and given another at trme of sentencmg I dxd
" “not enter the plea knowmgly or intelligently. Boykin v. Alabama,
395 U.S. 238.”

b. “The plea exceeded the expectations gwen to me by my public
defender with a consecutive sentence instead of a concurrent
sentence that I was told I would receive by my public defender. I
was not fully advrsed of the sentence that could be grven
At the start of the heanng, Apphcant speclﬁcally alleged Counsel advrsed Apphcant that if
she pled guilty, she would not receive more tlme than what she was already servmg in the
Department of Corrections and that had she known she could recexve more ttme, she would not have

‘pled guilty,

.1 At the time of her plea, Apphea.nt was servmg a nen year sentenee for dlstrlbunon of methamphetamme ﬁ'om Union
County. (Tr. p. 18). ° .
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-+ 'SUMMARY.OF TESTIMONY AT.PCR- . 75 ...z

L Apgltcant testified to the following; g s

Apphcant testified she’ has some college education. She was convicted of possession with the
- intent to distribute ’methamphetamine,-second offense, in Union County in June and was sentenced to
ten years’ incarceration. In Spartanburg, she. was charged with first degree burglary and grand
larceny. Counsel advised her to plead 'guilty to accessory after the factand promised Applicant she
" would not have to serve any more time than'what she was already servrng for her Umon (imnw

e :,_‘conthron ‘Applicant testified she would not have. otherwise pleaded guilty | because she had-egooﬁ'z"" .

defenise. Applicant explained her defense was that she was not present during, the. bu&larx, -

Applrcant elauned her brother, using her phone, -found out the victims were out of town and d&ded‘: e “
’ ¥ <] ::: ?«‘

S ,.'to rob thieit hoiise: Apphcant denied telling her brother the victims would be outof town. — —»‘“

Apphcant testrﬁed she does not know the maximum sentence. for her charges.. She tesuﬁed
her brother recerved a ten year sentence, suspended tofive years and ﬁve . years’ probation. Applicant
also testrﬁed her brother wrote a letter statmg that Applrcant drd not tell him anythmg and did not
know anythmg about the cnme | c »

Apphcant could not remember if she had a 201 1 prtor convxctlon for giving false
L mformatton 2 Appltcant adrmtted she had pnor convrctrons for shoplrﬁmg, possessron of
| methamphetarmne, u'espassmg, dnvmg under suSpensron, attempt to possess 2 controlled substance,
open contamer, and manufacturmg methamphetamme Applicant is servmg a sentence for a
dtstnbuuon of methamphetamme convrctton |

Applrcant admitted that she had lrved with the victims. She adrmtted to receiving a call from

Christopher Lamb (the other man who robbed the victims® home with Applicant’s brother) who

2 At her gmlty plea, under oath, Appllcant agreed wrth the enmmal hrstory provrded by the sohcrtor (Plea w.p. 18,
, - ..~ 30f9



" instructed her to sell the victims’ property, but denied knowing the property was _s_tplen.f‘,Applicant :
“admitted counsel reviewed the:discovery with her, but she did not recall her rb-rother. telling law-

“enforcement that Applicant had advised him the victims would be out of toWn s0 thathe could rob '

" “their homie. -

I Counseltesnﬁedtothefollomng S e - L
Counsel has been an Assistant Public Defender with Spartanburg County since 2015.. She :

* has béert practicing icriminal law since 2009. - Shé was appointed to represerit.,Applicant. Slu_a,,,:~

=3 "‘-:

rewewed the discovery with-Applicant and dlscussed the case with her. . Counsel beheve&the

e ewdence against Apphcant on the original charges was clrcumstantxal and negotlated w1th the Sﬁw

o pﬁéne-diécussidhsbetvéeeh Christopher Lamb.and Applicant about selling the Yic@hl_#?;sgqlgn items.
Counsel testified she was aware of the letter from the brother saying Applicant d1d not :know
" anything, but he had previously given an oral statement that Applicant told him the victims® would
be out of town and had an opportunity to rob them.

Counsel testified that she advised Applicant of the minimum and maximum sentence she
would face for accessory after the fact, as well as for her original charges. Counsel testified she did
not reécall specifically having a conversation about consecutive sentencing. However, she did express
her confidence in Applicant receiving concurrent sentencing based on the State’s recommendation.
Counsel testified she did not promise or guarantee a concurrent sentence.

" FINDINGS OF FACT AND CONCLUSIONS OF LAW..- S

** “This Cout has had the opportunity to' feview the record-iri its entirety and has heard the

1. 12-22).
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- testunony at the post-conwctxon relief Hearing, This Court has had the oppoxtumty to.observe the
' thnesses presented at the hearmg, ‘and’ has’ welghed their. testimony:and credibility accordingly.
‘Below ére the findings of fact and conclusions of law as'r'equired .pursuant»'t,,o 8.C. Code Ann, §17-
27-80 (20 1-7). Applicant has failed to prove by a preponderance of the evidence that Cqun_»sel.,‘was
deficient or that he was prejudiced by any deficiency..« /.« «nd woo L o
" Applicable Law"

" “In'a PCR ‘action; “[tjhe buiden of proof is:on the-applicant;to. prove his allegations.by a.
' "-'.‘preponderance of the evidence.” ‘Frasier v. :State, 351" S.C..385, 389, 570 8. E.2d 172, 174 :ﬁOZL
'1  {citing Rule 71. 1(e); SCRCP). Where ineffective assistance of. counselis. alleged asa groumﬁor .

| relief, the Apphcant must prove that"counsel's conduct so undermined the proper. functioning of @

' adversanalprocess that the ridl-canriot be relied uponashaving produced ajust result.". Stricklanﬂ,@
vWashm@ 0, 466°U:S/ 668 104'S:Ct:2052,2064:(1984); Butler v. State, 286 S.C. 441, 334 S.E.2d
" The prepei' rﬁ'easur‘e of performance is whether the attorney provided rei:_resenf_ation, within
the range of competence required in criminal cases. Courts presume that counsel rendered adequate
assistance and made all sxgmﬁcant declslons in the exercise of reasonable professional judgment.
Butler, Id. The Applicant must overcome this ‘presumption to receive relief. Cherry v. State, 300
S.C.1 15? 386 S .E.2d 624 .(1 989). First, the Applicant must prove that counsel's performance was
deﬁcient Under this prong, attorﬂey perfeﬁnmce is measured by its "reasonableness under

professional nofﬁxe." Cherry, 300 S.C. at 117 (citing Strickland). Second, counsel's deficient "
performance must have prejudiced the ’Applicanf such that "there is a reasonable proBability that, bﬁt
: -fer counsel's'unprofeSSional.-enors, the result of the proceeding wgyld_vha'\{:e_‘_beeng_diﬁ'erent. " Cherry,
300 S.C. at 117-18. With respect to gullty Aplea;'ggg[lsgli!‘ Applicant must show that there is a
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** reasonable probability that, but for counsel's alleged errors, he would not have pled gmlty and W°“ld

" have nsistedon goiag o ral. Hillv Lockhart 474 US. 52, 106 S.Ct. 366, 88 L.E. 24203 (1985).
 The record ust establish the defendant had a full understanding of the cons,éc';ﬁenéee‘ofﬁié'
" plea and the’ charges against him. Dalton, 376 S.C. 138, 654 SE. 2d at 874 (citing Boykm

* - Alabama, 395 U.S. 238; 242 (1969)). A defendant's knowing and voluntary waiver of statutory or
constitutional nghts must be. established by. a complete record and “may be accompl@d hyfl__f'__
i“fcolloquy between the ¢ourt’and’ defendant, between the court and defendant's counsel orCB’o

63 DL
~ Roddyyv. StaIe, 3398.C.29,34,528 S.E.2d 418, 421 (2000) (citing Statev y,3IOSC 431,43 . A

(.) <
J"J.

."\

\D -
' the charges™ against the applicant; thus, a cntmnal inmate's nght to contest the vahdxty of such aplea

‘1s usually, but not mvanably, foreclosed. altog, 376 S.C. at 137—38 654 S E 2d at 874 (citing

e Blgckledgev Allison, 431 U.S.63 (1977)). Therefors, admissions “made d“ﬂngagmhyplea should

S be considered conclusive unless.[an applicant]: presents valid reasons why he should be allowed to

- depart from the truth of his statements.” Id. (citing C Crawford v. United States, 519 F.2d 347 (4th Cir.

1975); Edmonds v. Lewis, 546 F.2d 566 (4th Cir. 1976)). “In considering an allegation on PCR that
a guilty plea was based on inaccurate advice of counsel, the transcript of the guilty plea hearing will
be considered to determine:whether any possxble error by counsel was cured by. the information
conveyed atthe plea hearing.” Id. at 138-39, 654 S.E. 2d at 874 (citing _V_Vgl_f_‘e_v_S_ta_te, 326S.C. 158,
165, 485 S.E.2d 367, 370 (1997)).
" InPCR cases, an applicant asserting a constitutional violation must frame the issue as one of

" ineffective assistance of counsel. Al-Shabazz v. State, 338 S.C. 3‘54, 363-64, 527 S.E.2d 742, 747
* " (2000) (citations omitted).- An applicant who pleads guilty on the advice of counsel may collaterally

~ attaick the plea: only by showing’ (l) counsel was ineffective and (2) there is.a reasonable probability

' 60f9



A .that but for ‘counsel's errors, the defendant would not have pled guilty and would have insisted on
 goirig to trial, Roscoe V. State, 345 5.C16;20,546 S.E.24 417,419 (2001)...An applicant, alleging

| hlS gmlty plea was ;induced by ineffective assistance of counsel.must prove: counsel's advice was not
 githin the competence demanded of attomeys in eriminal cases:” Hill v. Lockhart, 474U S, 52, 56
o (1985) Further “[t]hat & guilty plea must be intelligently made is not a requn'ement that all advice
offered by the defendant's lawyer withstand rétrospective examination. in a post-conviction} heanng

" McMannv. Richardson. 397 U.S:759; 770 (1970). Rather; twhethera plez of | gmltylsumn@gm*

L de’pendses an initial‘matter, not ‘on-whether.a-court. would retrospectively ¢ consuler coms s:_

" advice to 'be"right ‘or wrong, biit on ‘whether that advice was within' the range. of com! ﬁ@tenee"ﬂ :

=) 2

:!x??‘:ﬁ

demandedofattomeysmcnmmalcases.”I_d_.-at77~1. T R V- 2%
s ARalysis e e

In this case, the record refutes Applicant’s allegation she:was not aware of the sentenee that
- cdﬁld b‘e imposed; ‘At the guilty plea, the pleajudge informed Applicanthe could sentence herup to
' f jve years, to whxch Apphcant responded she understood. (Tr. pp. 18 19). _Applicgnt furﬂ;er.testiﬁed
'that understanding the possible sentence the court could i 1mpose, she still wished to enter a plea of
| guilty. (Tr.p. vl 9) Not only was Applicant under oath during her guilty plea, she also reasserted the
truthfulness of her answers to the plea Judge (Tr. p. 19) Applicant has faxled to give a sufficient

| reason to be allowed to depart ﬁom the truth of his statements made durmg hrs guilty plea.
| ThlS Court finds Counsel was dxhgent inher revxew of the case and her negotiations w1th the
State to allow Applicant to plead to the more favorable offense of accessory after the fact to grand
larceny, with a recommendation of concurrent sentencing to her Union County sentence. This Court
- finds Counsel’s testimony crediblethat she did not promise or guarantee a concurrent sentence and

" that 'she informed ‘Applicant .of the potential :sentence: she, faced:. This Court further finds that

7 of 9
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Counsel’s was not deficient in advising Applicant that she was confident Applical.lt' would receive a

" coficurrent sentence, baséd on the State’s .réconnnendation; -Thisisa rga;@pablq_belief tohaveand

share ‘with one’s client. Addiﬁonally; this Court does not find Applicgqufs testlmonycredlble '

" During her guilty plea, she agreed with the State’s recitation of the facts and Applicant's criminal

L history.’ (Plea tr. pp. 17-18). However, at PCR, she denied knowing about some of the factsandalso

_»3 ;; B -

despite facing life plus ten years.. This Court ﬁnds it unreasonable and not credxble that Agpha@ A

' 1would have proceeded to trial instead of pleading guilty had Counsel not promised her cont:un'ent e

@w’.

‘ sentencmg, especially in llght of the fact that there was direct (brother’s ;tatement to_ppyce) and
- cnrcumstantlal (living with victims and knowingthey v)_ere out of town) evidence that §he, a@the very
" |east; Wwas an accessory to'the burglary of thé victims! home. . This Court is confident that Applicant

“ 1 i3 aware, from her éxtensive crimirnial history; that by pleading open to the court, there is no guarantee

as to sentencing. This Court finds Applicant received the benefit of the bargain by pleading to a
lesser offense and receiving a relatively insignificant amount of time in comparison with her Union

County drug conviction sentence.

Considering Applicant was facmg a total of life plus ten years, Apphcant benefited greatly
from Counsel’s negotiations. Even though Apphcant is unappreclatwe of Counsel’s negotiating
efforts and unhappy w1th her ultunate sentence, she has failed to prove Counsel was deﬁclent in her
advice to Applicant or that she was prejudiced by such alleged deﬁciency. This allegation is denied

and dismissed.
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e QONCLUSION 0 ki e i o o
Based on-all the foregoing, this Court finds and concludes Applicant has not established any
 violations that would require this Court to grant his-application. This Court finds Applicant has
failed to prove any deficiencies on the part of Counsel and further, Applicant has failed to prove
prejudice from any alleged deficiencies in Counsel;.s representation of her. Therefore, as Applicgpt

~
has failed to meet her burden of proof in this post-conviction relief action, her application 1§em§d

SRR T R LT S SR LU

“and dismisséd with prejudice, < T % B :

. - © ik
. This Court notifies Applicant she must file and serve a notice of appeal within %(39253{;5
Py

" days from receipt by counsel of written notice of entry of judgment to _secu:e.t_hg_;apgro‘iriat%ii

appellate review. See Rule 203, SCACR.” An applicant has a right to an. appellate. ppunsel’s '
“assistance whe they are secking review of the denial of PCR.Austin v. State, 305.5.C. 453 (1991).
“Ifan aj)f;lii:‘ant‘wi?ghe‘s {0 seek appellate review,; PER bounsei must serve and file a Notice of Appeal
" on the Applicant’s behalf, Se¢ Rule 71.1(g), SCRCP. You.must look at Rule 243 of the South
o Carolina Appellaté Court Rules fpr approﬁfiate .pl;ocedmes for gppeal. o
 ITIS THEREFORE ORDERED THAT: |
1. The application for Post-Conviction Relief is denied and dismisséd with
* prejudice; ‘ ' '

2. Applicant shall remain in the custody of the South Carolina Department
of Corrections to complete service of her sentence.

AND IT IS SO ORDERED this % day of_'r\% ,2018,

——

MICHAEL G. NETTLES
Presiding Judge
Seventh Judicial Circuit

%Z_; South Carolina
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STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG
IN THE COURT OF COMMOCN PLEAS

MICHELLE S. ALLISON, #356182, ‘ Applicant,
- . . v.
STATE OF SOUTH CAROLINA, _ | Respondent.
CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the Order of Dismissal has been

served upon the apphcant by ma111ng one (1) copy in the United States mail, postage prepaid

>

addressed to:

Susannah Conyers Ross, Esquire
Ross & Enderlin, PA :

330 East Coffee Street
Greenville, South Carolina 29601

This 13" day of February, 2019.

(ppen ik

Carson Kirk
Legal Assistant

SWORN to before me this 13t day February, 2019.

My Commission Expires: fv\%[q 20 ZL{
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SUSANNAH ROSS ESQ.

330 EAST COFFEE ST-
GREENVILLE sC 29601

e ——

M. Daniel E. Shearouse
Clerk, The S.C. Supreme Court

Post Office Bo

x 11330°

Columbia, South Carolina 29211
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