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’ APPELLANT'S STATEMENT OF ISSUE ON APPEAL
L. Did the trial court err in admitting evidence and testimony regarding (a) an out-of-
court photograph lineup where thé victim did not make a positive identification
-and (b) the subsequent pos1t1ve identification made by the v1ct1m at trial?

i
\

II. - Did the trial court err in adm1tt1ng a fingefprint card obtained from a New Jersey
database and testimony based on.the New Jérsey fingerprint card where the New
Jersey fingerprint card was not properly authenticated by the State? i

III.  Did the trial court err by allowing expert opinion testimony about the operational
capabilities of the, gun found at Appellant's-residence where such testimony was
not relevant to the charges against Appellant and was needlessly cumulative and’
unduly prejudicial? , , /

IV. Did the trial court efr in allowmg Appellants alias “Abdul Muslim” to be
included in the indictments and at trial because the allas invited undue religious
prejudice against Appellant‘? ' ' . o

V. - Did the trial court err in admlttmg gruesome autopsy -dissection photographs of"
the victim's internal héad injuries where the photographs lacked probative value

~ and were calculated to 1nﬂame the passions of the jury?

VI. Did the trial court err by denymg Appellants request to remove “his’ shackles
during jury selectlon’7

VII. Did the cumulative errors. committed. by the trial court have the effect of
preventing -Appellant from rece1v1ng a fair trial, entlthng Appellant to a new
trial?

-
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VII.
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RESPONDENT'S COUNTERSTATEME‘NT OF ISSUES ON APi’_EAL -

A

The procedure used by the police was not unduly\suggestrve and the out-of-court
identification made by ‘the child was so reliable that no substantial likelihood of
misidentification existed. The followmg in court identification was therefore

~properly admissible. : S SR

>

‘The ﬁngerprmt'ﬁrdentlﬁcatron card was admissible because the non-hearsay

evidence was sufficiently authentlcated by a witness who identified the card as the
information she obtained from a national database, linking Heyward’s dlstlnctlve
fingerprints to unknown prints obtained from the crime scene.

\ T, {

The testimony regarding whether the gun was operational was highly relevant to

the definition of a weapon, as used within the elements of armed robbery and
pointing and presenting a firearm, and also to prove malice aforethought for the

AY

charge of murder P 4 : BN
~ . . . - ~ 5

The. trlal court properly refused 'to strike to portion of the indictment including
Heyward s alias, Abdul Muslim, because significant evidence linked the identity

.of Abdul Muslim. to the crime and the defense’s theory of the case was the ™

evidence identified the wrong man.

e

The trial judge did not abuse his’ dlscretlon in admlttlng detailed photographs of
the victim’s injuries because the plctures were offered to prove malice beyond a -

‘reasonable doubt, corroborated the pathologists’ testimony about the blunt force

trauma \to the head, "and were limited in number and breadth only to those
necessary to illustrate the testimony.

Heyward offered no evidence any juror savv his shackles during jury selection, so
he cannot show prejudice from the tr1al court’s denial of his motlon to remove the

‘shackles.

‘There is no error, much less cumulatlve error, and any preserved errors are

harmless beyond a reasonable doubt in light of the overwhelming’ evidence ‘of

guilt. A defendant is entitled to a fair trial, not a perfect one, and,even a perfect‘

tr1a1 would have 1nev1tably resulted in Heyward’s conv1ct10n



STATEMENT OF THE CASE \ o -
In October of 2016, a Richland County Grand Jury indicted Appellant James Heyward ‘
aka Abdul Muslim, for two _counts of armed robbery assault and battery in the first degree,
burglary in the first degree, two counts of k1dnapp1ng, murder, po1nt1ng.and presentmg a firearm,
and unlawful possession of a ﬁrearm (R pp- 493- 5()8 ) Appellant proceeded to a jury trial on
: July 26,’201\7, before the Honorable R. Knox McMahon. Appellant was represented by Steve
Krzyston, Esquire, Alicia Goode, Esqulre,v,and Adam Rufﬁn, Esquire. (l{. p. L) Acsistant
Solicitors Luck (C'ampbell, Joanna McDulffie, and Nicole Simpson, of the Fifth Circuit Solicitor's
O_fﬁce, represented the State. (R. p. 1.) .' A |
The jury found Appellant guilty as indicted. (R. p. 420, line 2 — p. 421, line 3.) Judge
McMahon -sentenced Appellant to consecutive ternls of life imprisonrnent -for murder and
burglary. He then sentenced Appellant to a concurrent'term of thirty years for armed robbery,.a
. / ~ .
consecutlve terrn of th1rty yearsfor the kldnappmg of the ch1ld aconsecut1ve term of tenyears
for assault and battery, two concurrent terms of five years for po1nt1ng and presentmg a firearm,
~ and unlawful possession of a firearm. (R. p. 422 line 3 p.- 423, line 10.)
Appellant ﬁled a tlmely notice of appeal, and Tara C. Sullivan, Esquire, and Chief
Appellate l)efender Robert M. Dudek vﬁled‘ tbe Initial Brief of Appellant on August 10, 2018.

N 4

This Brief of Respondent follows. = . . o

—



STATEMENT OF FACTS
. a . ‘ ' \ / .
On Sunday, October 11. 2015, Deputy Lakeisha West responded to a 911 call, which she

believed to be burglary in progress. As West arrived at the propefty, she saw a female child,

whose hands and feet were still bound, hopping from beneath the carport of a home into the front

\

yard. The child was nervous and écared». (R. p. 126, line 10 — p. 131, line .16.) The girl told the
aeputieé her grarrdmother\waé inside the house ‘E}Hd that a rrlarl tied her up _aAndlput her in the
closet. (R. p. 13-1,'li‘nes 13—24.) The girl described her éttacker as a black male, with a-bald -
head, wearing an orange shirt, and he afked the girl énd hér grandmother where their morle‘y and
- jewelry were. (R. p. 132, line_s 1-13.) The girl déscribed the man telling her to sit rdown, then
| choking rrer grandmother, and then carrying her to a béck'room arnd\tying her feet and hénds. R.
p. 132-133, line 16 — p.. 134, line 20.) Inside, trre depuries found the bpdy of Ms. Toliison on'the
floor 1r1 ,the; kitchen. (R. p. 135, lrnes 1-5.) The victim’é cgine walker \;vas beneath 1’.161‘.. (T{. p. 192,
lines 6-23.) . | /
' At the time of the trial, the ‘Victilr'r’i‘wlafs' ten years old and in fifth grade, but she "cléarly

described the events of the day she arrd her granamother were attacked. 4(R. p. 136, lines 8- p.
{

\

" 137, line 1.) The girl said she would afrend church with her grandmother every Sunday when her

/

mother dropped her off before work. (R. p. 139, line 16 — p. 140, line 8.) After church they were

\/Narchin‘g éomé _telg;rsién'when s:orﬁ}eo'ﬁé.'knééke‘dvorf the door. (R; p- 1“42., line 7 — p 143, line

15.) Her grandmother left the room to open the door, which led to the carport. (R. p. 144, liies 5-

Vd

18.) After a few minutes, the girl went into the kitchen to get her toys from the kitchen table. R '

p- 144, line 20 — p. 145, line 17.) When the girl Walked into the kitchen; she saw a man carrying
. I ) ) .

a duffel Bag and her grandrrrother sitting at the kifchen table. The man rold her to sit, and therl he

demanded;m.(_)ney' from her grandmother. (R p. 145, line 18 - p. 146, line 9.) Her grandmother -

I3
t



g
told the man sh_e di_d not have any r/noney. T he/n 'the man removed a gun from his bag and set it
on the table, rolled up his sleeve, and made the’ girl watch as he strangled her g;randrnother'. (R. 'p.;
l46-l47, line 10 — p. 148, line 2‘.)‘The girl describe/d the gun eis gold and rnsty, “and it .had two
spots for bullets,” which she later clarified as “two spots where it shoots out.” (R. p. 147, lines 3- |
14; p. 178, line6) | I |
After he killed her grandmother Heyward carried the girl to a closet told her to sit in.
there and closed the door. (R p. 148 lines 17-19. ) The man told the girl her grandrnother was
sleeping, though the girl knew he was lying. (R. p. 148(, line 23 —p. l4.9, line 7.) The girl heard
him rummaging through tooms in the house before ieturning to the ’closet, moving the girl to
'anotherl room, and then tying her hands. and feet with telephone wire and a wire fr7orn the wal’l.
_ (R. p. 149, line 17 —p. 151, line 1.3.). The girl .said she struggled to .free\.herself forvapproximately -
thirty minutes before‘fatlling asleep. (R. p. 152; lines 1-15.) The girl awoke when she needed to
relieve herself, so she ceilled outto the man. There was,no response, but the girl was ahle to pull
heiself to -her feet by biting a blgnket and hopping down/th\e hall. (R. p 152', line 18A~ p. 153, line .
13.) The girl said she fell multiple times becausethere' were beads éill over the floor of the
kitchen, lbut she was'able to call 911 on the home telephone on the kitchen table. (R. i p 153, line
11-p. 154,\l1ne 21.) The girl asked the dispatcher to send police and to contact her mother. (R. p.
157, line 11 —p. 159, line 21.) |
The girl recalled- the interview the day after the murder at the‘ARC,‘ where she described:
the attacker. (R. p. 163, line 2 — p 164, line .1 ) ‘The girl also' reealled the photo lineup with a law
enforcement 'ofﬁceriand-‘her identiﬁeation of Heyivard as her assailant. (R. p. 165, line 9 - p.

P

168, line 23.) The girl identiﬁed Heyward in the couftroor’h. R. p. ,176, lines 1 —13.)



1

At the time of the murder, James Hayward‘ was renting some rooms in the home of Mattie

\

. Canzatef. (R p. 316 line 3 — p. 318, line 20) Canzater also knew Heyward to go by the {1ames |

of Abdul and Rasheed. (R p. 321, hne 23 — p. 322 line 8.) Ms. Tollison offered to loan

l .

Canzater some tables to ‘use at an upcoming yard sale,_ so Canzater asked Heyward to help her

pick ui) the tables/ from Tollison’s house the Friday b‘efere the murder. (R. p. 321, lines 2-15.) .

Canzater and He)yward pulled into the carport-tg retrieve the tables, but neither went inside the
house. (R. p.'323: line 16 — p. 324, line '5(.) Ms. Tollison showed Canzater some co)stum.e jewelry
she made.‘an'd tolz Canzater she was aceum‘lil\ating ‘pieces' to sell. (R. p. 326, linesv4-10.) = .' |
Canzater said the fpllowirlg day, Sa‘rqrday, she and Heyward had an argument ébéﬁt his
use of Rer pro_berty and Heyward told Canzater he would’be_mox//ing ouf within a week. (R: p.
1328, line 16 — p. 331; line 4;) The next morning, Caniafer went to church and when she arrived
home, Heyward was not in the houSe.‘ Canzlater said when helater returrled 'to her home, he was
' carrying,a large trash bag (R p. ."331,'1ine 5 - p. 333,11ne25) Heyward was "al'sol wearirig

clothes_ matching the‘desf:ription ef. the s'us/peet.‘ (Tr. p. 338, lines 2-23.) Wheh 'CanzateAr hea\rd ,

about the murder of Ms. Tollison and siJAspe\cted.Heyward was the perpetrator, she confronted '
him in her home. When Canzater asked Heyward where he was at the time of the murder, he said

" he went for a walk to clear his head. Canzater noted that after their confrontation _ended:

AHeyWard shave_d his head and face. (R. p. 339, line 9 -p. 347,_1ine 13.) Polic‘e later*foundA av v

\\

Smith and Wesson .32 caliber revolver irx a closet in Heyward’s room during a sfe’ar'ch, of
,.Canzater"s home foilowing his arrest on the‘Tyesday_,after the rnurder. (R. 'p. 348, line 25 — p.b
353, line 15.) Several days after Heyward was arrested, he called his wife from jail, and ﬁis.wife
told him she reperted a false 'ti}a te .Crimesto'ppers ‘ro accuse semeene :else ef the rnurder to divert

. attention away from Heyward (R p 413 line 6 — p- 414 hne 21.)



it
-

Crime scene investfigatorsl dusted the storm door and entry door to the ki_tchen from the
carport fdr ﬁngerpﬁnts and We(re_ abl'e.to colllect\’latént prints er_m the in;ceriof,side of the ;to_rm .
d.oor and from the entry door. (R. p. 187, line 19 — p. 189, line 14.) The ihveétigator also found
. }Srints on an alarm keypéd anci,a" water bottle from the kitchen table. (R. p. 1.‘91, lines 6'13') Th;
, victim’s neck was swabbed for DNA, along ‘wit‘h an abraded a{ea olf her chin. (R. p. 278, lines

12-17.) The technician took the fingernail scrapings from the victim’s hands. (R. p. 282, li\ne's 5-

R

14.) Heyward’s fingerprints were found on the interior side of the entry door, and on a jewelry

box and other items located inside the home. (R. p. 124, line 5. — p. 125, line 13.) Heyward’s
: ' N : J ’ » ‘ »
DNA was found under Ms. Tollison’s fingernails, from the swab on her neck, and from a swab

of a draft stopper found around Ms. Tollison’s ﬁgck. (R. p. 383, line 13 — p. 385, line 20.)
© The victim had multiple injuries to her neck and chin.aree_vl“.'The pathologist séid the

markings were consistent with more than just an arm around the victim’s neck. (R. p. 288, lines

12:25.) The fractures of the bones and the amount of hemorrhage “buried deep within the neck”
indicated the use of force stronger than that of just a ligature. (R.p. 288, lines 21-25.) The \{'i\ctim»

gllso had multiple injuries from blunt.force trauma around her head. (R. p. 291, lines 13-22.) The

pathologist said thesé injuries were consistent with béing struck several times orthrown against a 4
wall or floor. (R. p. 303, lines 1-8.) Ms. Tollison suffered fractures to the cartilage in her neck, as

‘well as a fractured hyoid bone~(R. p. 306, lines 5-21.) The cause of death was strangulation. ‘(R.

\

p-3 1\3, lines 1-7.)



/

" ARGUMENT

PR

I.  The procedure used by the police was not unduly suggestive and the out-of-
court identification made by the child was so reliable that no substantial
likelihood of misidentification ex1sted The followmg in court 1dent1ficat10n was
therefore properly admissible. '

- Standard of Review

{

\Genefally,' the decision~ to admit an eyewitness identification is at the trial jddge’s

~

discretion and will not be dlsturbed on appeal absent an abuse of such[ ] or the commisswn of
prejud1c1al legal error.” State V. Moore 343 S. C 282, 288, 540 S E 2d 445 448 (2000)

“However, an eyewitness 1dent1ﬁcat10n [that]' is unreliable because of suggestive line-up

. ~ .
-procedures is constitutionally inadmissible as a matter of law.” /d. “A criminal defendant may be

deprived of due process of law by an identification procedure’ arrariged by bolice [that] is

s

} . . ’ .
unnecessarily suggestive and conducive to irreparable mistaken identification.” State v. Traylor,

360 S.C. 74781, 600 S.E:2d'523, 336 (2004). " e

- - How the Issue Was Presented at Trial ,

The Neil v/ Bigée(sl Iiearing~was held after the jury was seated but before opening‘ )
statements. Investigator dOseph Clarke testified that at the tiirie of the crime, he worked in the\
S/peciai Victirris’ iJnit of the .Richland _Count}; Sheriff’s Depairtment. (Rﬁ p. 18, lines \6-25.) '
Clarke was called to the erime scene and theri toa Iio's/pital to interview a possible eyewitness, an ,
‘ eight;year-old girl. (R. p. 19, lines 5-24.? The girl had given a descr\ip'tion)-of the \perpetrator to

911 and to responding .of/ﬁc'ers and was able to tell Clarke about what happened. (R. p. 20, lines

1f1'3.) Clarke scheduled an interview of the child at the Assessment Resource Center (“ARC”),
: which is a contr_oll‘ed} environment that specializes in in’terviewing’chiid victims. (R. p. 20, line
15 — p. 2L, line 1.) The_' defense requested the i/ictim be sequestered from any testimony

- ;.

' Neil v. Biggers, 409 U.S. 188 (1972). ’
' / . : { ) o 8 . <



concerning her identiﬁcation of Heyward, but the ﬁcourt declined, saying the victim was
' Astatuto'rily and constituti‘onally entitled to remain 'in the courtroom. (R.’p. 21, lines 12-23.) At the |
time of the interview, 1nvest1gators had already developed Heyward as a suspect through his .
ﬁngerprlntsl (R. p. 22, lines 5- 12) Heyward’s photograph was placed 1n a six man lineup -

generated by spec1al software at SLED. (R p. 22, 11ne 13-p. 23, line 7:) Clarke said the men in

I

" the lmeup were consistent in their appearance and he would not have used a lineup with any
suggestive pictures. (R. p.-23, lines 8-20.) After the girl’s interview at the ARC, the officers

- showed her the lineup, and that procedure was Video-taped. (State’s Exhibit 31.) Clarke told the
{

girl she was brave and asked her to be brave again and look at the lineup and see if she could

1dent1fy the ‘man who attacked her and her great grandmother (R p. 25 lines 2- -71.) The girl

identiﬁed photograph number 3, circle_d it, and put her initials beside the picture. (R. p. 25, lines

12 = .25) After the girl identified HeyWard as the man who murdered her 'grandmother she

/

remarked that Sne of the other photographs looked like the Jamtor at her school Clarke
5 —
questioned het about the comment to make sure she understood the purpose of the hneup and to

inquire whether her earlier choice was still, in fact, the man she recognized as the perpetrator.

The girl told Clarke she was sure the man in phOtograph 3 ‘was the man who broke into her
3

. house, tied her legs and feet, and carrled her into a back room. (R. p. 26, line 1 —p. 27, line 6 p.

37, lines 5 24)

{

-~ The then ten year old child testified- at the hearlng\before Judge McMahon. The girl
remembered the man “tled [her] up w1th wires,’ and talked to her (R. p. 39, line 24 p. 40, line
21.) The girl said it happened during the daytime and she ﬁrst saw the man 1n the kitchen, when -
he told her to sit down at the kitchen table. (R p. 41, lines 3 - l7 ) The g1r1 said he wore nothmg .

v

over his face and she tried to remember what he looked like. (R p. 41, line 24 p 42, line 16. ) ‘

5



.
)

The girl recalled /the photograph lineup and recognized it when the solicitor showed it to her at
the hearing. I(R. p. 43, line 22 — p. 44,/-line 11.) The girlitestiﬁed.she recognized the' man who
killed her grandmother, and she circled his picture and'izvrote' her name by it. .(R'. p: 44, line' 12 -
p 45, 11ne 4) The Chlld then recognized and pomted to Heyward in court as the man who

Ve

murdered her grandmother (R p. 46, lines 13-25.)

{

~—

Dr. Juhe Buck, a consultant/ on eyew1tness memory and identiﬁcation, testified for the -
defense. (R. p. 55, line 3 - 57, line 12.) The copsultant showed the lineup used by Investigator

Clarke to a group of mock witnesses who had no connection to the crime and asked them to pick -
. _ ;o A . ' . ‘
_out who they thought the suspect must be. (R. p. 61, lines 2-10.) Buck said that in a fair lineup,

}

any one photograph should be'selected ata r\atel of 17 percent,. or, egual distribution across all the
photographs. (R. p- 61,‘ lines 11-14.) iIn her study o/f.online _'participation, 37 percent chose :the
defendant’s photograph. (R p 64, lines 11-24.) The expert also said the best practice for ‘alineup :
" would be a double blind selection in which the officer administering the lineup did not know
which photograph depicted the suspect. (R p. 62, fine 25 — p. 64, line 11.). | ’
The consultant_also claimed Clarke failed to advise the child of the “ground\rules" fo,; the
‘lineup, and that the person sought for the crime may ot appeafin any of the photographs. (R. p.
66, line 17 —p. 67/ line 2.) Buck said Clarke’s instruction to the child to take her time and look |
-really carefully at the photographs increased the chance of false 1dent1ﬁcation (R p 67, line 18
- p- 68, line 8.) Buck said that language pressured the child and implied the child must make a
choice. (R. p. 68, lines 9-16.) Buck testiﬁed' that the research indicated “people Who are highly
stressed during an event tend to be less accurafe and more likel)r to make a false identiﬁcation.”
o (R p. i/O, lin’es 23}25.)_ Buck said thewp'reSence of.a weapon also:tends to reduce eyewitness"

o~

. identification accurefcy. (R. p. 71, lines 10420.) Buck then opined that the girl equivocated in her

10 o .



line 25 — p. 117, line 17.)

identification of Heyward and her selection was not clarified. (R: p. 72, line 12 — p. 73, ‘lvine 9)
Buck atso clairned Clarke’s positivefeedback of the.selection‘ encouraged the girl to confirm her
choice by circl_ing his photographﬁ (Rp 73, line 21 —p. 74, line 4.) B

Upon cross-examinati‘on,},the so'licitor lear_ne‘d Dr. Buck prepared' and submitted a report
to the defense that had not been disclosed to the State. (R. p‘. 86, lines 6 -163 After extensive
discussion among the defense, the State, and the trial judge, Dr. Buck was ordéredto turn over
her_/report, all data related to her internet mock witness ‘experiment, .a_s well as her notes
concerning the preparation of the test. (R. p. 86, line 17 —p. 97, line 4.) f)rt Buck acknowledged
the girl was able to. give details to investigators about the description’ of the perpetrator (R. p. §9,
line 10 — p. 101, line 20.) Buck admitted she had not seen statements from witnesses, the

defendant’s statement, ~the DNA or fingerprint reports or any other physical evidence

corfoborating the g1r1 s descr1pt10n of the attacker. (R. p. 102, line 9 — p 107 line 1.) Dr Buck

)

- said she chose the partrcrpants for her experlment from SurveyMonkey com, but provided no

detail about how those p‘artrclpants were chosen for the test other than the partlcrpants were paid

to take the survey Buck said it did not matter to her research who actually took the survey. (R. p.

107, line 9 — p. 109 line 20) Regardlng the vrdeo taped 1dent1ﬁcat10n Dr. Buck acknowledged '

Clarke told the girl, “I want you to help me and see if you can see the bad man that did this to

your grandma.” (R. p. 112, 11nes 14-22 (emphas1s added).)

The following- morning, the trial court heard arguments on the reliability of the out of

cq
¢

/
court identification procedure (R p. 116, lines 16- -24.) The State.argued there was no ev1dence

/

'presented that the lineup itself was suggestlve in any. way, other than the internet study which

identified no drscernable reason or feature any of the partlclpants chose photograph 3. (R.p. 116,
: o }

‘\'
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N

~ The trial court cited’to‘ ‘retevantl state and federal law, and found Clarke’s statements to-
the girl were in no way suggestive that she should pick any photograph at all or in particuiar. (R.

- p. 119, line 8 — p. 120, line 19:) The court found the girl had sufficient time and oppoftunity to

view the perpetrator and the child picked photograph 3 without “any hesitance.” The court noted

~

the lineup appeared to contain images of six men:within the same age range" and with similar
facial features. (R. p. 120, line 20 — p. 121, line 18.) The court ru]ed State’s Exhibit 30 and 31,

the lineup and the video of the lineup identification, were admissible. (R. p..122, lige 22 —p. 123,
- : - : . \ , .

~—

line 4.)
) Analy51s .

~ In Neil v. Biggers, 409 U S. 188 ( 1972), the Umted States Supreme Court set forth a two-

pronged 1_nqu1ry to determine whether due process requires suppression of an eyew1tness

identification. Initially; the trial court must determine whether the identification resulted from |

“unnecessarily suggestiiké”_ police procedures. Staté v. Dukes, 404 S.C. 55355758, 745 S.E.2d

137, 139 (Ct. App. 2013) (citing Biggers, 409 U.S. at 198-99),1If the court determines the

- ! ¥ . :
identification did not result from unnecessarily suggestive police procedures, the inquiry ends.

Id However, if the court finds law énforcement used “an impermissibly suggestive identification

>

procedure, it must then determine whether the identification was nevertheless ‘so reliable that no
substantial likelihood of misidentiﬁcation existed.”’ Id. (quoting State v. Liverman, 398 S.C.

130, 138, 727 S.E.2d 422, 426 (2012)). Under the totality of the circurnstances, courts are to

* consider these factors in assessing the reliability of an otherwise unnecessarily suggestive
[ ) -

identiﬁcation procedure: (1) the witness's opportunity to view the perpetrator at the time of the
{

~

| crlme (2) the witness's degree “of attention, (3) the accuracy of the witness's pl‘lOI‘ descrlptlon of

\

' the perpetrator, (4) the level of certainty demonstrated by the witness at the confrontatron and

N
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_ (5) the length.of time betWéeri the crime and the confrontation. Manson v. Brathwaite, 432 U.S.

- [’

Al

98 (1977). - -

~ Here, the girl testified Heywérq instructed her to sit at® thé ‘table across from her
grandmothér while he (stféngléd Ms. jfoliéson right in front of her. The crim.e occurlr'ed'duriﬁ'g the -
daytime, Iagd he W;3.S 'not \weajtrin\g» a mask or any other item to obscure his ‘face: Heyward then tied

the girl’s hands and feet and then carried her to a closet. In considering the first factor, t\h_e child
/ ' :

- had ample opporﬁmity to view Heyward’s face wifhin feet and_inches of her own. The girl
testiﬁgd she tried to remember what Héyward looked like wh__ile he was committing the crime. /
. >(R. p. 41, line 24 — p. 42, line 16.) Although she Was young, the girl recalled details aBoui the

crime, such as the pdsition of her .grandmo‘ther ‘at thg table and the _purp.Ii‘sh cqlor of her
g;andmothér’s faée‘ after she wés strangled. Thus, -the évidence supports the sec;ond factor chat '
the glrl was paying attentlon durlng the crime tol the best of her ability. Third, the girl described
the athletlc su1t worn by Heyward and hlS bald halrstyle Wthh accordlng to Ms Canzater was a
closely cut hairstyle that he shaved sho?tlly after the murder.- Asvfor the fifth factOr, the girl
identified Heyward irllbthe photograph lineup within one day of the murder. The~1enéth of time
between thé confrontation and the identiﬁc)ation v\vas rrrlinir'rAlal.v\

It is the fourth factor that Heyward appeérs to-chall\enge 1in his apf)eal. Heyward érgues :
Investigator Clarke did not explicitly tell ‘_t‘he éirl' the perpetrator m‘ay‘n:ot -be bic’tur'ed in thel
lineﬁp, and that impropérly encouraged the child to choose a photograph even thoulgh she may/
- not have Been certain. (IBOA at p. 11, citing State’s Ex. 31.) ﬁoweyer, as Investigator Cl/arke
tes‘tiﬁed, he d1d not tell the girl fhe pefpetrator'was'included in thbe‘lineup. His exact words were, .
“I want you to help rrieA énd see 1f you c;u; see the bad man whd did Fhis -to your ‘grandmamma."

(State’s Ex. 31 (emphasis added).) As thé fecord reveals, Clarke did not tell the -girl she must

S N

Yo
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identify the assailant. Indeed, Clarke made no lmproper suggestions to the child about whether

the man was included in the lineup or which photograph depicted Heyward.
[ - -
Heyward also contends the grrl ‘was not certaln of her 1dent1f1cat10n of him in the lineup

because the g1rl said the photograph “looks k1nd of like” Heyward (IBOA atp. 11, c1t1ng State’ sm
Ex. 31.) However, the record reveals that although the child d1d not remember every-detail about
Heywar‘d,» such as whether he had facial hairv, she did understand the difference between a
photograph that merely lool(ed ‘famv{ili.ar and a photograph of the actual man who killed her
grandmothcr. (R. p. 26; lines _’4-10.)HThe c\hild,ﬁrst selected Heynyard"s photograph as the man
who murdered her grandrnother. She then viewed another photograph in the liheup and rernarked
~ that the man looked like a janitor in her school. (R. p. 26, lines 4’1;1,5.) Clarhe clarlﬁe{:d with the
child that she understood the, dlfference between ‘the man she choose as the perpetrator, and the |

' N . C . .
man she. ch‘oose as having a resemblance to her school janitor. The child told Clarke she was

] .

~ certain of her 1dent1ﬁcat1on of Heyward as ‘the killer because she ‘got scared” when she saw him
)

© again, (R p. 26, line 18 p 27, line 6.) The testimony shows. the child, ‘even as young as she
L

was, ‘was perfectly capable of recogmzmg the killer and having an emotional reaction to his
. \ \ .

- photograph. Thus, fourth factor of the Brathwaité analysis was satisfied, despite Heyward’s
arguments to the contrary.
' . . - B
Under the totality of the ‘circumstances, the trial court properly found the identification

'\

procedure reliable. Having found the out-of-court identification reliable, the admission of the in;

cOurt identification of the Heyward by the child was proper. See State v. Cheeseboro, 346 S.C.
526, 540 552 S.EE.2d 300 307 08 (2001) (“An in-court 1dent(1ﬁcat1on of an accused is

1nadm1551ble if a suggestive out-of-court 1dent1ﬁcat10n procedure created a\very substantlal

likelihood of irreparable mls1dent1ﬁcat1on.”). Moreover, any challenge to the reliability of the

~ N

/
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~

 child’s in-court identification of Heyward would not result in suppression of that _testiinony. See

State . Lewi&,l363 S.C. 37, 42, 609 S.E.2d 515, 518 (2005) (“the remedy for any alleged

suggestiveness'of an in-court identification is cross-examination and argument.”)

In his argument for suppression of the testimony, Heyward’s reliance on Foster v.

California, 394 U.S. 440 (1969) is misplaced. In Foster, the witness did not }“;Osjtively id\éntify

"+ the perpetrator in his firsf viewing of'a physical Iineup of suéf)ects. The witness then had the

" opportunity to view Foster again before a second lineup, in which Foster was the ohly man

included from the first lineup. The witness was then confident Foster was the perpetrator, having

} . .
now seen him on multiple occasions before the positive identification. Foster, 394 U.S. at 441-

443. The facts of Foster are.completely unsuitable to the identification in this casg._Critically, the
in—c_oﬁrt identification of Foster was doomed because of the précariousﬁéss of tﬁé out-of-court
identification. Here, the chilci positively identified Heyward at the first photograph lineup, held
shortly after the murder. Unlike 1n F oster, ‘t’here were ﬁo more attempts to subject the child to
pvhotogra‘ph.s of He'yward folloWing i-,that- idéntiﬁcation' because he-r ﬁrsf -identiﬁcafion was
confident. Foster has no applica}ti\ori to the éase at hand.
| | Ha-rmles§ Er.ror"l -
Even if this Court yvére ;co find error in the admission of the 'Qut-of-court or in-court

identification of Heyward, that admission will not require reversal unless there was a reasonable

probability it contributed to Heyward’é conviction. Appellate courts will generally not set aside a

judgment based on insubstantial errors not affecting the result. Srate v. 'Sherard, 303 S.C. 172,

.. 176, 399 S.E.2d 595, 597 (1991) Error is hérmlesé beyond a reasonable doubt if it does not

contribute to the verdict. State v. Fletcher, 379 S.C. 17, 25, 664 S.E.2d 480, 484 (2008). The

harmlessness of an error in the admission of evidence generally depends on the materiality of the

-



evidelnce in relation to the c’aSe as a wholé. Sfaté v. Haselden, 353 S.C. 190, 196, 577 S.E.2d

' A 445, 448 (2003). “When guilt has been éoﬁciusive]y proven by competent evidence such that no .
other rational conclﬁsioﬁ can be reached, the Court should not set aside a conviction because of

. insubstantial errors not affecting the result.” State v. Bailey, 298 S.C. 1, 5, 377 S.E.2d 581, 584

~

| \(1'989). |

N~

Here, the State submits any error in the admission of the identification evidence from the
victims was harmless and not prejudicial. Notwithstanding the girl’s identification of Heyward,

his fingerprints were found on the door to the kitchen, as well as on items found inside the house,

P

despite his claims to ofﬁceré he never entered the home. Heyward’s DNA was found under Ms.--

Tollison’s fingernails, as well as on the item wrapped around her neck and on a swab of her

neck. The gun déscribéd by the child was’ found in Heyward"s possession, and witnesses’

- described the outfit he was wearing as matching the outfit of a-man seen outside’Ms. Tollison’s
home at the time of the murder. o

The State’s case. against Heyward was cox_npelnlihg. The .identification procedure used
resulted in a reliable and bc>\§itive identification of Heyward as the perpetrator. Even without the
identification, the State could prove Heyward’s guilt beyond a reasonable doubt. For all of these ..

reasons, his convictions should be affirmed. o L -

N . . 4



II. The fingerprint identification ‘card was admissible because the non-hearsay
: evidence was sufficiently authenticated by a witness who identified the card as
the information she obtained from a national database, linking Heyward’s
. distinctive fingerprints to unknown prints obtained from the crime scene.

Standard of Review -

“The admission or exclusion of evidence is left to the sound discretion of the trial judge, -
o . i \) . ) . ) . ‘ :\v ) .
whose decision will not be reversed on appeal absent an abuse of discretion.” State v. Saltz, 346

v

S.C. 114, 121, ‘551 S.E.2d 240, 244 (2001). An abuse of discretion occu;g:when the conclusions
of thé trial court are based 0;1 an error o’f iaw. State v. McDohald, 343)S.C. 319, 325, 540 S.E.2d
| 464, 467 (2060). %"trial judge Has coanideraBle latitude in ruling on the admijssibility of eviden'ce'

and his ru(lirigs will not be disturbed ébsent a showing of. probable prejﬁdice. State v. Kelley, 319

S.C. 173,177, 460 S.E.2d 368, 370, (1995). g
| How the‘Issue W\asv Presented at Trial

After fnvéstigator Trisha Odoni was qualified as an expert on latent print analysis, she
explain'ed'the' different types of ﬁngerprmts ?té; tﬂe j'ur"y',' how priﬁts are left on‘varyi?ng surfaces,
and the longevity of prints. (R p 197, lines 11 — p. 202, line 9.) The State soﬁght to introduc/:'e;
\Odom’s reporté of her ﬁndiﬁgs’ v'viien .fhe defense objécted. (R. p. 202, line. 10 — p. 203, line 150.)\
The defense dbjected to the portions of the report finding a match bet@eeé several prints in fhe
house and Heyward_’s :because He‘)};vard’s known prints were obtainéd from the Autématéd
_ Fiﬁgerprint Ideﬁtiﬁcatio’n Sysferﬁ (“AFIS’), submitted b}} the State of Néw J ersey ‘pufsu',ant to his
incarceration there.:(R.‘ p. 203, line 18 — p. 204, line 19.)1 The defense further a_rgued>_the' State
sl_lould’ havé compared Heyward’s prints to his AFIS card to Ve'r\ify its accure{cy \be.fore*the:~

analysis was performed. (R. p. 204, line 20 ~ p. 205, line 10.) The proper procedure, according to

Heyward, would require the State to call someone from New Jersey who could explain how



Heyward’s print was.‘uploaded into AFIS; how the print is maintained in the New Jersey state .

database, and how that database is malntalned (R. p. 211, lines 20- 25 2)

The State argued it had been careful not to tread into any area that would discuss l

3 -

-~

Heyward"s, arrests and incafceration'in' New Jersey, but would be happy to elicit teStimony from

Odom concerning how Heyward would be entered into AFIS and matched to.his FBI .

1dent1ﬁcat10n number already on file. (R. p. 207, line 14 p. 209, line 6) o
Citing the Supreme Court of South Carollna S language in State V. Rich; 293 S.C. 172,

359 S.E.2d 281 (1987) and State v. Anderson 386 S. C 120, 128- 29 131-32, 687 S. E 2d 35, 39-

‘40, 41-2009), the trial court found the pr1nt card was not hearsay and the State‘ need not present

- a witness from New Jersey to authenticate it..(R. p. 212, line 13 p. 214, line 6.)

During the proffer of testimony, Odom explained that when she ﬁrst examined the -

\

fingerprints from the scene on October 12, 2015, she relied on the flngerprmt card generated'

from the AFIS database. (R. p. 224, lines 1-6.) Odom’s first three reports were written on

J

October 12. When Odom’ performed the remamder of the comparlsons and 1ssued her final
\\

report,, she used the original card obtained from AFIS and the South Carolina'card obtalned when.

N - Y v , o . ~
Heyward_was ‘booked into Richland 'County/. (R. p.. 224, lines 10-14.) Odom had no doubt the

~ prints obtained 'from:He}tWarii,_on bookingJ were the same as the prints obtained frorn' the AFIS

database. (R. p. 225, lines l-.7.5 | J
Follou\ting the proffer, the defense again'argued the testimony about the prints was

inadmissibie because the -pri.nts anaif}t_zed on Oc\tober 12 were not authenticated “becaus'e they

‘can't provide the testimony that is required to authenticate the New Jersey print card that was

acquired through the FBI database (R. p. 233 lines 16-24.) The defense argued the ana1y51s

J
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performed on'O’ctober 16 ccmparing the‘ crime scene prints to the ﬁngerprint card obtained from
Heyward’s booking was “not a sufﬁcient basis for -authentication.” (R. p. 234, lines 2-6.)

The State ar\gue‘d the. testimony" shcwed ,the 'analy_‘st preliminarily ran the -prints on
October 12 and received a match on the FBI database. Heyward was arrested and ﬁngerprinted
on October 13. Following his arrest, Odom then compared his prints based on the federal and
- local ﬁngerprint cards.' Odom also testiﬁed the'card obtained from b'ooll(.ing and the card she used
to make the initial match contamed the prrnts of the same person. (R p. 234, lines 10 24.)

The court clarified the facts W1th the followmg Ofﬁcers responded and processed the
crime. Scene on -October 11, and they continued processing on the 12", The officers ultrmately :
released that ‘scene on the 12", Different officers lift latent prints, some on'then. interior of the
docr, some on the jeweiry canister; b‘ox,' and va;rio'u.s»items.' The prints were uploaded to the AFI_S
system, Which is a national databank. The databank returned one match cn the 12th.~ The
analysrst then made a comparlson of the match, Exhrbrt 217, w1th the latent prlnts from the crime
scene. Heyward was not under atrest at this’ time, but he became a suspect Later on the 12th a

\

" detective showed the child a photographlc lineup and the chlld selected Heyward at the
‘perpetrator of the crime. Investigators then obtained a warrant for Heyward’s arrest, and he was

arrested on the 13" Upon his arrest, HeyWard’s; prints were scannedvi‘nto the lccal.database via
the LiveSan system at the‘\detention center. Heyward’s Livescan prints were then assigned a
unique state identification number. (R. p. 236, line 20 — p. 239, line 15.)

Heyward said he would withdraw any objection to the portions of the report finalized on -

~ the 16™ because the \an'alysis was performed with the known standard from Richland COunty. (R.
L ’ / '

. p.v 240, lines 1-4.) Heyward maintained an objection to the prints analyzed on the 12" (or based

upon Exhibit 217). (R. p. 240, lines 11-13.)
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The trial court found the authentication of the FBI database fingerprint card was

sufﬁcient pursuant to pre{/ailing common law. The court also found the'ﬁngerprint' card
/

‘ sufﬁc1ent for admission under Rule 901 (a) SCRE. (R p. 241, lme 19 — 242, line 18.) The court’ /

elaboratedw1ththe followmg S o \ S

Here, you have the unique identifying FBI number in this case. You have
¢ an expert testifying that she compared a latent print from the crime scene on the
12th or however many she compared on the 12th to the known printsof James
Heyward from -- I’ve said the FBI, New Jersey. I keep changing my termmology :
about that. I do that to make sure I'm tracking right.

So I would deny the motion as to lack of authentication in camera at this.
point. I will deny it as to 217, State’s 217. And I note there is a gap. | take that
into consideration. There is a gap because there's no comparison that I can
actually track between the FBI prmts on the l2th if they were: directly or not
compared to the leeScan , e

" (R p. 243 llnes 5 17.) The court also found the reports (State s Exh1b1ts 214 and 215)

)y
‘adm1551ble pursuant to Rule 1006, SCRE. (R p. 252, lmes 5-25. )~

v

Analysis /

In State’ v. Rich, the Supreme Court of "South Carolina definitively held that police,

ﬁngerpgint cards do not violate the prohibitien against 'hearsay given that they fall within the.

~ business records exception or the public records exception. Rich, 293 S.C. at 173,;‘359 S.E.2d at

- - 281. The Fourth Circuit recognizes this princip‘le~and/ has held that fingerprint cards are not

~
Y.

“testimonial” and, thus, do not violate the Confrontation Clause concerns espoused in ,C;rqwford '

v. Was/hington,' 541 U.S. 36 (2004). See United States v. ‘Tho'rnton-, 209 Fed.Appx. 297, 299 (4th

Cir.2006) (concluding that fingerprint.cards are not “testimorial,” and that the admission /cf such -

- bu§iness or public records does not violate the rule in Crawford). Although the evidence may not
violate” the® rule prohibiting. the admission of Learsay, the evidence must be. properly

authenticated, nonetheless.

A partyoffering evidence must meet “[t]he- requirement of authentication ... as a

( - ) .

!



condition prececi_ent to admissibility.” Rule 901(ai), SCRE. The authentication requirement “is
sétiéﬁed "By' eviiiexice sufficient to suprién_é finding that the mailttei‘~in qliestion is‘ what its
proponent qlaims.” 1d. “‘[T]yhe burden to authenticate iSilOt high” and fe'quirc:s only that the
proponént “c_)‘ffe'r'[ ]a satisfacti)ryA'fou‘ndationvfrom which'the jury couid redsonably find that the
evidence is authentic.” United States'v. Hqssa'n, 742 F.3d 104, 133 (4m ACir;2014) (decided unciei
Fed.R.Evid. 901(a)(3)); see also ,.2'9A Am, Jur.2d Evidence § 1045 (2008) (“Tlie aiiihentication
requirement‘ddé’s not demand that the pr.'opor;i_'ent'of " 'evidenc'e‘qonclusii/el}i demonstrate [its]
genuineness.....”). ' | |
South Carolina’s Rule of Evidence 901 provides a non-exclusive list of ways'in which
evidence may be authenticatcid. i:or exémple, Rule 901(b)(1)r’pro'vides_ generally that a “witness.
' i;vith knowledge” t_hat‘.‘theitestimon}./ is what it is ciaimed to i)e may authqriticate,the évi'dence. A's

to the authentication of ﬁngeiprint records, _par“tiéularly,\South Carolina case law clarifies Rule

901(b) provides Sevéiai app'i'ica‘blie' 111ustrat10ns of authentication. See Anderson, 386 S.C. at 12219‘,
687 S.E.2d at 39. Rule 901(b)(4) provides that a proponent of physical evidence may satisfy the

threshold authentication requirement of Rule_901(a) by “internal patterns, or other distinctive

characteristics, taken in conjunction with circumstances.” Rule 901(b)(4), SCRE.

~
-

. Here, Investigator Odom, an expert in the field of fingerprint aneilysis, aiialyzed the lz/itent

fingerprints found at Ms Tollison’s home by cheéking tHem through the AFIS. Using this

J

téchnology and comparing the characteristics_.of the latent fingerprints with those of the known

prints, Odom determined first that the unknown prints resulted in a match to Heyward’s prints

uploaded to AFIS from New Jersey and then that the prints from the crime scene matched the . ~

-~ - ;

known prints from Heyward obtained from Livescan following his arrest. Odom explainéd that /

the prints on the ﬁiigerprint card from AFIS would have been taken at a correctional faé_ility and

-
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assigned a unique identifying number. Similarly, when Heyward’s prints. were processed locally,

his prints would also have been assigned a unique state identifying number.‘Altho\ugh'Odom
testified she did not recall performing a direct comparison between the AFIS fingerprint card and

the Livescan card, she did compare and confirm both cards ‘matched the latent prints found at the
scene. . . ~

e rd

" Consistent with the Court’s holding in Anderson, Qdom’s testimony regarding the

distinctive 'characteristics of the Heyward’s. prints on the ﬁngerprint card was sufficient to

. )
support a finding that the ﬁngerprmt card ‘was properly authenticated See Umted States v,
‘ Patterson 277 F.3d 709, 713— 14 (4" Cir. 2002) (holding, pursuant to Federal Rule of Evidence

90 1(b)(4), government prov1ded sufficient authentlcation of a Tenprinter»image where testimony
N .

that one of the ﬂngerprints recorded by the Tenprinter matched the ﬁngerprint recovered from
)

—_—

the crime scene evidence); United States v. Lauder, 409 F. 3d 1254, 126566 (10th Cir. 2005)

,(referencmg Federal Rule of Ev1dence 901(b)(4) and ﬁndlng govemment presented sufﬁc1ent

evldence that ﬁngerprint ‘card genefated by the “live-skin” method accurately reflected”
defendant's fingerprints where evidence was presented that defendant's known fingerprint-was -

- properly recorded, the “1iye¥skin” tnethod functioned properly when it recorded the defendant's

~

prlnt and the chain of custody was maintained).

Second 901(b)(7) the - pubhc records exarnple, provides' for authenticat'io'ri‘ by
“[e]vidence that a writing authorized hy law to be recorded or filed and i.n fact recorded or filed
in a public office, or a purported pubiic record, report, staternent, or data compilation, in any, .
form, is from the public office where items of this nature are kept.” I\{ule.'901(b)(7), SCRE. As.

the Fourth Circuit held in Thornton, the fingerprint cards produced by various law enforcement
. . \ . . N \ N ) ‘o
\/ agencies and maintained by the FBI are admissible as business records or as public records.



~—

K Thornton, 209 Ff App'x at 299. Thus, to authenticate-the busipeés record under this exception,
the witness need only show the t%ieil court the card was actually from the dafabase Where‘
ﬁnge'rprint‘ cards of this nature are kept. Here, IhVestigator Qciom testified sﬁe oﬁtained the’
fingerprint card from a national 'da'tabz'ise maintainéd‘by the FBL (R. p. 218, lin\es ;'1-17; p. 222,

lines 14-21.) Odom said that in order to for the pﬁnts to be uploaded into the AFIS system, the

>

prints must meet a common threshold to satisfy AFIS quality for readability and cbmparisbn. (R.

p. 220, lines 16-22.) Thus, Odom’s testimony on the standard procedures used by AFIS to keep
<) 2 ! { rO&e _ ,

the prints ‘was’ sufficient for authentication. See State v Carruth, 166 S.W.3d 589, 59*1-

7

\ (Mo.Ct;App.%OOS,) (holding AFIS ﬁngerbriﬁt card wéts admissible Aunder businesgA records
, exception to the héarsay rﬁle whére witness, who did not take the éctual prints, established the
standard i)rocedures _'used by the jurisc{iction to collect and maintain fingerprints and/:testiﬁed
regarding her det'erminatiorAl.’thét the latent prints and the known priﬁt; came from the defendénf).
Further, Rule 901 (b)(9,) provides‘ for authentication by “[e]vidence describing a pfocess -
or system used to prodﬁ’c:e a result and 'shoWing that the process or system produces an accurate _
result.” This subsection wés re-c.éntlyAdisc.ussed in State v. Brown, 818. S.E.2d 735, 740 (S.C.
2018), td determiné the authentication of GPS ménitoring -recc_)rds. In Brown, the Supreﬁe.Court

of South Carolina again a(;knowledged the low burden to authenticate records but required-the
\ e ) . . ¢ N

State to make some minimal showing of the accuracy of the records. Id. at 741 (“We emphasize
. : . “ ' ) A . RS
that ‘[n]Jo elaborate showing of the accuracy of the recorded data is required;” however, the State

i muSt make some showing to authenticate the records.” (citing‘ People v. Rodriguéz, 224
. i L s ) N ! ' . n

"~ Cal.Rptr.3d 295, 309 (2017)). The Court went on to “require that a witness ‘should have *

“ experience with the ,eléctroni'c‘ monitoring ‘system used and provide testimony describing the

m‘oriitdrihg system, the process of generating or obtaining the records, and how this process has

23
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produced accurate results for the particular device or data at issue. As noted, the witness need not
be an expert.” Brown, at 742. Thus, in the case of GPS records, the Court would not require a

. . i S . y . A .

technician from the monitoring company to authenticate the records, instead allowing the State to

meet its burden through a witness familiar with the operation of the process or system used to

o /

produce the evidence. : . p
e \

In this case, Odom testified regarding when and where Heyward’s fingerprints were”
- | .
taken upon his arrest and detention, how the prints were submitted to AFIS, how the prints were

submitted  to SLED and her lab via the Livescan software, and how the accuracy of the prints -
maintained in AFIS was corroborated hy the Livescan prints. 'Thus,. in 'accordance with recent
- prevailing law in Brown, Odom’s testimony was sufficient - to satisfy the authentication .

requirement under numerous subsections of Rule 901(b).
‘ - S

‘Contrary to Heyward’s assertions, the State is not required to call the analysist from New
I

Jersey who actually took the ﬁngerprrnts and then uploaded them to AFIS, The State need only

A

show 1) Odom could identify the drstlnctrve characterrstrcs of HeyWard’s ﬁngerprrnts 2) Odom r

reco‘gnrzed the fingerprint card as orrglnatrng from the AFIS database where other ﬁngerprlnts of
(- { AN

~

that nature are kept, and 3) the ﬁngerprrnt card was an accurate reflection of Heyward’s prints as
o
corroborated by the analysrs of the Lrvescan prmts to the latent prints found, at the scene.

Investlgator Odom’s testlmony ‘was more than sufﬁcrent to meet the.State s low burden' to
\- .

-

,authentlcate the fingerprint card The testrmony offered a satlsfactory foundatlon from which the
Jury could reasonably find that the evrdence is authentic. Unzted States 12 Hassan 742 F.3d at
133. The State, consistent with the requirements of authenti_cation under Rule 901, SCRE, and
with numerous state and federal. jurisdictions, _sufﬁciently established that the ﬁngerprint card in

N

question was what the State purported it to be.
. - < :



Harmless Error

~Evén if this Court were to find the admission of the fingerprint card to be error, any error

s entirely harmless in this case. Error is harmless beyond a reasonable doubt if it does not
A

contribute to the verdict. . State 12 Fletcher 379 S.C. 17, 25, 664 S.E.2d 480 484 (2008) see
also, State v. Garner 389 S.C. 61, 67 68, 697 S. E2d 615, 618 (Ct. App 2010) (“[ ]mproper

admission of hearsay testimony constitutes. reversible error only when the admission causes

s

- prejudice. Such error is deemed harmless when it could not have reasonably affected the result of

the trial, and an appellate court will not set aside a conviction for such insubstantial errors.”)
. : _ ),

Heyward withdrew his objection to the portions of the report analsrzing the ﬁngerprlnts
- obtained dlrectly from Heyward after his arrest and booking into the detention center. (R. p. 240, |
lmes 1-4.) Heyward mamtamed an objection only to Vthe prmts analyzed on the 12th (R p. 240
lines 11-13. ) The analyst testified she compared the unknown prints found at the crime scene to
those of Heyward processed in the Livescan software in the followrng days. (R. | p 224, lines 1-
14.) Because the analysis performed on those prmts were admrtted W1thout obJectlon the jury
stlll heard that Heyward’s prmts were found on the door to the kitchen from the carport and on
. “some items retrieved from inside thek house. Additional’ testimony about the matching of
“ S : _

! - v . - . ' . - . . . . . i - i . ] .
Heyward’s prints at an earlier time in the investigation cannot be reasonably said to have

affected the result of the trial. This Court should not set aside-his convictions on this matter.
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[II. " The testimony regarding whether the gun was operational was highly relevant
to the definition of a-weapon, as used within the elements of armed robbery
and pointing and presenting a firearm, and also to prove malice aforethought
for the charge of murder. -

0

. . .Standard of Reviev_v

A trial court's decision to admit or exclude expert testimony will not be reversed absent a
(

prejudicial abuse of discretion. State v. Price, 368 S C. 494, 498 629 S.E.2d 363, 365 (2006)

N
State v. White, 382 S.C. 265 269, 676 S.E.2d 684, 686 (2009) ¥ L

| R How the Issue Was Presented at Trial_ -
. _

Before Investigator David Collins™began his tes\timony, Heyward. objected to any
testimony from the witness that the gun recovered frorn Heyward’s bedroom was, in fact,

“‘operational. Heyward argued the evidence was not relevant to any element of any substantive
_ offense charged and was “superﬂuous testimony in what looks to be a more than week-long

trial.” (R. p. 357, line 9 -p. 358 line 5) Heyward did not argue at trial the testimony was

! |

unduly preJud1c1al and inadmissible pursuant to Rule 403 SCRE (R.p. 357 361 J) )

The solicitor responded.that the testimony was requlred to prove the firearm was an

actual weapon as part of the pointing and presenting the firearm charge. The solicitor also argued

the operational firearm was probative of malice, even though Heyward did'n'o‘t use the weapon to
murder Ms. Tollison. (R. p. 358, lines 7-17.) The court read its intended charges on pointing and
presenting 'a \ﬁrearm, as well as armed robbery; and nojted there was 1o test_imony ‘yet \as to’

whether the “instrurnent’j could cause death or great bodily harm, or whether it 'wa'sicapable of
“expelling a projectile through explosion.” (Trial 'R. p. 359, line 18 - - P 360, line 19.) The cOurt
found the testlmony_ on the gun s operation “an essent1al element of p01nt1ng and presentlng

The court based his ruling on SCRE Rule 401 saymg relevant evidénce means evidence hav1ng

~

any tendency to make the ex1stence of any fact that is consummate to a determination of the

-

( s
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action more probable or less prebgble than it woulc} be without the evidence.” (R. p. 360, lines
20-25.) ’ ,
"During his teétimony, Collins told the jufy his role was to determine whether the firearm

functioned properly.” (R. p. 365, lines 13-16.) The vexéiniher.said the‘vgun waS_Worh and the

~ -~ <

finish was in bad coridition, but the Weapon did function and it could propel a pr({jeetile fhroi;gh
an explosion or pulling the trigger and that a bullet of that caliber, if fired at someone, could
cause great bodily injury or death, (R. p. 367, line 2-'p. 368, line 10.)

( Analysis
y

Heyward claims for the first time on appeal the admission of the expert testimony on the
functionality of the gun was unduly‘prejudic‘ial. This argument was not raised to and ruled upon

by the trial court. For an objection to be préserved for zippellat_e review, the objection must be

~

made at the time the evidence
Yo S

(1996), and with sufficient specificity to inform the circuit court judge of the point being urged

is presented, State v. Simpson, 325 S.C. 37, 42, 479 S.E.2d 57, 60

by the objector, Wilder Corp. v. Wilke, 3:’;0 S.C. 71, 76, 497 S.E:2d 731, 733 (1998). Because

" Heyward did not obj ect to the prejudicial irﬁpdct, only the “superfluous” nature of the testimonyb,

the Rule 403, SCRE, argument is not preserved for r(eview.
\ Even assuming the argument is preserved, it is without merit. Heywérd was charged with

murder, armed robbery, kidnapping, burgl.ary, pointing and presenting a firearm, and unlawful

possession of a weapon. (R. pp. 493-508.) He9ward argues that because the neither aﬁned ’

robbery nor pointing and presenting a firearm contain elemehts requiring the ‘weapon to be

" operational, the testimony was irrelevant. (IBOA at 15.)

hY

statutes, Heyward is corre.ct.,Neither"S.C. Code § 16-23-410 (pointing and preéenting a firearm)

" ,
I

If solely referring to the language of the armed fobbery and pointing and presenting



nor §16-11-330 (armed robbery)explicitly state within the statute the State is required to prove
~ the weapon is operational, The analysis does not end here' however‘ because the common law
“and statutory definitions relevant to each of these statutes do require such evidence. As the trial
court noted, for purposes of an-armed robbery, a deadly weapon is generally defined 'as “any -
article, instrument or substance which is likely to produce death or great bodily harm ” State .

Campbell 287 S.C. 3717, 339 S. E 2d-109 (1985) (holding gasollne could be consrdered a deadly 7_
- Weapon) As for the charge of p01nt1ng and presenting, the precedlng statute ‘defines a weapon as

a.“firearm (rifle, shotgun, pistol, or similar.device that propels a projectile through the energy of

. - [
AN 3

an explosige) a blackjack, a nietal pipe or pole, or any other type of device, or object which may
be used to inflict bod11y injury or death ” S:C. Code Ann. § 16 23-405. N -

. Thus, in both charges made against Heyward the supporting definitions of the required
‘elements require the State to make some showrng the weapon was -capable of caus1ng great
bodilis/l injury or death T.he. State 1s required to -prove every .element of a‘\crirneﬁ' beyond:‘a
reasonable doubt. Seei State Vi Cheathqnvzi, 349‘S.C.‘ lOlv, 110, 561 S.E.2d 618, 62:3‘(Ct. App._\
*20.02) (“the Statel is not reduired to accept a defendant's stipulation'.of .proof because the State
‘still bears the bur/den of proving every elernent of a crirne beyond a reasonable ‘do_ubt.”).' The
State was therefore entitled— to_ show -the jur3:f ‘that weapon,’ though old and worri,pwas fully
capable of causing great .bofdily.harm. | | |

Aside. from the charges for’ armed robber.y and pointing and presenting a ﬁrearrn',
Heyward was also ‘charged‘with the:‘mu/rd'e\r of Ms.‘Tollison. “Murder” is the killing of any
person with mahce aforethought, either ¢ express or 1mp11ed S. C 'Code Ann. §16- 3-10. Malice is

a-term 1mport1ng wrckedness and- excluding a just cause or excuse. State v Fuller, 229 S. C 439,

93 S.E-.2d 463 (1956). “Malice,” wrthin meaning of South -Carolina  murder statute, is the

[ .,
N
-
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s

wrongful intent o injure another and indicates a wicked or depraved spirit intent on doing
wrong. Young v. Catoe 205 F.3d 750 (4" Cir. 2000). To prove Heywa_fd guilty of murder, the
State was required to convince the jury he killed Ms. Tollison with malice aforethought. Even

though he did not ultimétely shoot Ms. Tollison, he brought a loaded, operational wéapon with
. _

him when he gained entry into her horie. The girl testified he pulled out the operational weapon
and put it on the table where she could clearly see it while he strangled her grandmother. The
gun was used as an aid to commit his crimes, and the jury was entitled to know he had the ability

to make good on his implied threat to-the child. | -

’ . | - /
( Appellant’s argument he was unfairly prejudiced by the testimony is implausible. “Unfair
prejudice does not mean the damage to a defendér_lt's case that results from the legitimate

" probative force of the evidénce; rather it refers to evidence which tends to suggest [a] decision on
3 ) .

an-improper basis.” State v. Gilchrist, 329 S.C. 621, 630, 496 S.E.2d 424,-429 \(Ct.{App. 1998)';

5 .
“All evidence is meant to be prejudicial; it is only unfair pr/ejudice which must be [scrutinized
under Rule‘403].”’ Gilchrist, 329 S.C. at 630, 496 S.E.2d at 429, The jury properlyfbased its
decision on Heyward’s guilt on the 6verwhelming evidence Heyward left at the scene of the

crime. The functionality of the weapon, though relevant to the definitions of the elements of the
* crimes charged, had little bearing on the probative' value of the enormity of the State’s case
" against Heyward. The trial court committed no abuse of discretion in allowing this testimony,

and given the eriormity of the State’s case, any-error in its admission was harmless. This Court

must deny relief on this ground. . \



y ) Do : o .
' IV. - The trial court properly refused to strike to portion of the indictment including
- Heyward’s alias, Abdul Muslim, because significant evidence linked the
- " identity of Abdul Muslim to the crime and the defense’s theory of the case was
the ev1dence identified the wrong man.

rd

— S © ‘Standard of Review

. n ¢
J { ) /

Absent an abuse of discretion a trial court's rulirig’ on a motion to strike \;vill not be
reversed. Mayes v. Paxton (S C. 1993) 313(8 .C. 109, 437 S E. 2d 66 o

How the Issue Was Presented at Trlal

1

-~

strike his alias, Abdul Muslim, from his multiple indictments, including murder, kidnapping,

. On-June 5, 2017, before the H‘onorable JudgevR. Knox McMahon, Heyward moved to-

assault and battery, armed ')robbery, pointing and presenting, and another weapons charge. (R. pp.

L .
; i\

424-426.) Citing federal law Heyward argued there was no “factual nexus” between the alias
charged in the 1ndlctment and the allegatlons made agamst h1m (R p- 427 llne 2-p. 430 11ne

11.) Counsel for Heyward then explained to the trial -court how Heyward was developed as a

/

suspect R. p. 430, llnes 4 =25, ) A partial ﬁngerprmt resulted ina h1t for James Heyward and a
records check on Heyward found l’llS alias and multiple prior convictions in New Jersey The

. defense argued, however, that the State was-aware of Heyward’s name when he was developed

as a suspect and only later found information about his many aliases, but those aliases had

nothing to do with the State’s focus /on this suspect. (R. p. 43 1‘, line 1 —p. 433, line 19.‘) '

.

: HeyWard then argued that results from a 2011 Gallup poll, which studied perceptions in

- the years 2004 and 2006, suggested a’societal negative perception of Muslims, whioh.would in

turn prejudice Heyward. (R. p. 435, line 5 - p 437, line 33 Heyward asked the court to either
amend the indictment and strike the alias or order the State to refrain from mentior}ing the alias
during the trial. (R. p. 437, lines 6-14.)

.\‘. [. N . ) ~ -
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The solicitor then explaih\ed’that‘the DNA found from the victim’s ﬁﬁ\gernail scrapings
~ produced the Combined DNA Index- System (“CODIS”) hit to Heyward,'whd had given the -

name Abdul Muslim when he was arrested for eluding police and failure to stop in New J erséy'.-

When he was proé:/essed into the detention system for that arrest, his DN//\ was taken and deemed
the profile for Abdul Muslim. . The solicitor said the match did not report any associated names,

such as name James Heyward, only Abdul Muslim. (R. p. 438, lines 1-21 D)

-

The State agreed to amend the indictment to remove the alias if the defense did not intend

" to challenge the DNA results. The State also pointed out the-indictment did not include

Heyward’s eight other aliases because they were not relevant to his 'culpability, but the DNA
‘match, and its conn;éctio'n‘to the defendaﬁt, was critical to the State’s case. (R. p. 438, line 23 - p.

439, line 10.) | ~

~

-The court sur_nrriarized its unacrstanding of the facts as follows: The DNA profile from

the Victi‘rn."s’ ﬁngernallsresulted mamatchto Abdul MushmThe ﬁngerprmt card for Abdul :
, S e ' 0

Muslim was then matched to James Heyward. (R. p. 440, lines 2-17.) The solicitor then again

’ !

offered to amend, the indictment if Heyward agreed he ‘was not challenging the DNA evidence.

-~
R

(R. p. 440, lines 20-22.) e o A
The court ruled that any potenﬁal préjudice could be-addressed and cured in voir dire. (R.
p: 443, line 22 — p. 444, line 3.) The court went on to explaithhat the introduction of the alias at ‘

trial should be exémined under the rules of evidence, particularly Rules 40.1, 402, and 403, to
A / PN . : P . ’

fully weigh the probative value against its potential prejudicial impact. The court explained that

the DNA hit to Abdul Muslim, even"‘if James Hey\}gard was already developed as.a suspect, could

| | Y . . A
have been exculpatory or 'inculpatory to James Heyward. The court found that the investigation

31 o - -



) / v } A . ,
> linking the identity of James Heyward to Abdul Muslim was relevant to the State’s burden to

’prove the elements of the crimes charged. (R. p. 444, line 18 — p 445, line 25.)
Analysis = o7

e

The inclusion of an alias in an indictment is not inherently hrejudicial; it does not

automatically conjure the image of a hardenéd criminal. See United States v.” Esposito, 423.

\ : ».

F.Supp. 908, 911 (S.D.N.Y.1976). Rather, the inclusion of an alias is relevant and permissible
‘when it-is necessary to identify the defendant in connection with the acts charged in the
indictment. E.g. United States v. Clark, 541 "F.Zd 1016, 1018 (4th Cir.1976); State v. Monahan,

' , ' o JE

480 A.2d 863, 867 (1984). Fu‘rther, where the accused is known by different names, it is lawful
/

for the 1ndlctment to identify the accused by all such names as alias dlcta Mernezgh V. State 5(31

S.E.2d 152 158 (Ga Ct. App. 2000).

AN ’ ‘ ¢ . ,
On appeal, Heyward argues the inclusion of his alias, Abdul Muslim, in the reading of the

indictments to the jary unfairly prejudiced him, not because an’ alias connotes a criminal
. ( . —_—

e

=

background, but because the particular alias injects an assumed bias against non-Christian

~—

religions. (IBOA at 17-18.) Heyward does not suggest, and the record does not support'any

implication, that the solicitor made any improper comment regarding Heyward’s religion in the

opening or closing‘arguments,‘ sought' to introduce any other improper evidence related to

"Heyward’e' religion, or asked any improper questions of any witnesses. Heyward’s sole .

allegation of religious bias stems from the use.of his alias, 'Abdul Muslim, in the indictments read
by the tr1a1 court and later mentioned durmg the testlmony of the DNA database administrator.
The probatlve value of the ahas became clear in the testimony of database admlmstrator

John Barron. (R. p. 374, lines 4 20.) Barron explalned that DNA ev1dence was submltted to the

natlonal database and a match ‘was returned from New Jersey (R. p. 375, line 22 — p 376 hne
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15.) The name returned with the match ‘was Abdul Muslim and also ‘included a birthday, a state
identification number, and a national identification number. Barron then perfdrmed ‘a comparison

between the Abdul Muslim sample and the known sample of James Heyward. Barron-testiﬁed
the samples matched. (R. p. 379, lines 14-25.) '

—

Although this testimony ma}" not ha_vé seemed significant at the time, Heyward’s strategy
to question the accﬁracy 'of the DNA analysis became evident during the c¢ross-examination of

Dr. Gray Amick, the Richlglﬁd County Sheriff’s Departmént DNA laboratory director. (R. p..382,

lines 1-22; pp 389-412) The defens\e;s' strategy was to suggest the \21naiysts had not performed a

*thdrough, search” of the unknown DNA profiles found at the crime scene, suggesting the

: possibﬂility the actual,culprit was not discovered. (R. p. 401, line 8 p. 410, line 20.) As the trial '

judge noted in his pfe-trial refusal to strike the alias from the indictment, the DNA match‘to;‘ak

third name, \Abdul Muslim, could ha‘vé been exculpatory or inculpatory to James \Heyward,

depending on how Fhe testimopy developed at triai. Because Hey\;arld the challenged the |
accuracy of the inve§_tigation of the identity of the unknown p_ro,ﬁle,' the accuracy of the
in-vestigation of the identity’ of James Heyward to Abdul Muslim wés relevént to the State’s
burden t6 prové the elefnents of the crimes ch.arge\d. (R. p.v 444, line 18\_—' p. 445, li}le'25.) The -
State did agreé nbtbto object to. the motio_n/ to strike the indiétments if Heyward agreed he would

not challenge the DNA _ev(idence, but Heyward would not a‘lterilhis strategy. He cannét now
cor-np‘lai.n because the strategy failed.

As ﬁe did at trial, ‘Hey'wa,rd boldly asserts the mere mention of the alias resulté ina
prejudice against him _based on religious ‘bias. In support of his position pre-trial, he argued a
Gallop péll based on QuestiOns posited 1n 2004 and.2006 reveale\d intolerance to Mﬁsl’ims. That
daté,'éyen if true, bbfained three and five 'yea'r‘s'foll;)Wing the attacks of '.\Séi)téfhber 11, 2001, is

Al
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hardlyk dispositive of the mere mention of a name in 2017. Further, Heywa_rd’s‘ reliance on

-~

Vasquez v. State, 388 S.C. 447, 698 S.E.2d 561 (2010),‘Un,ited States v. Ham, 998 F.2d 1247,
1252-53 (4th Cir. 1993), and United States v. Vue, 13 F.3d 1206, 1213 (8th' Cir. 1994), is

misplaced. In Vazquez, the South Carolina Supreme Court found a due process violation from the

prosecutor’s comments referring to the Muslim defendant as a domestic terrorist in closing
arguments, in which he also referred to the Septémber 1" attacks. Vazquez,‘ 3888.C. at 460, 698 -

S.E2 at 567. In Harm, Fourth Circuit Court of Appeals found the prosecutor’s introduction of ‘
unrelated evidence of bad acts by members of the religious community unduly prejudiced the

defendant at his trial for unrelated charges. Ham, 998 F.2d at 1254. In Vue, the defendants
challenged the admission of ‘certain testim’ony,relatved to the likelihood of the involvement in
opium smuggling of persons of Hmong descent. Vue, 13 F.3d at 1211. The Eighth Circuit agreed,

* finding testimony tying th?cl‘ethnic descent of a defendant 'to the ethnic characteristics of drug
dealers in a specific geographié'area ora speciﬁc typée of drug trade improper.-/d. at 1213. If any

of these cases are applicable to the case at hand, they would only illustrate how the mere mention’
of the name, Abdul Muslim, was in no, way unduly prejudicial by the standards of prev.ailing case

- law. The solicitor made no references to Heyward’s religion nor introduced any evidence of

religibus activities or trends. The State only sought to link the name returned from the national

) . : S ’
database to the person on trial for murder, foreclosing Heyward’s argument the DNA belonged

 entirely to an unknown male. This-issue is without merit. I
’ |
)
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V. The trial judge did not abuse his discretion in admitting detailed photographs
of the victim’s injuries because the pictures were offered to prove malice
beyond a reasonable doubt, corroborated the pathologists’ testimony about the
blunt force trauma to the head, and were limited in number-and breadth only
to those necessary to illustrate the testlmony

:Standard of Review ‘

“The relevancy, rnateriality, and admissibility of photographs' as evidence are matters left

-

to the sound discretion of the trial court,” State v. Nance 320 S:C. 501, 508 466 S.E. 2d 349,353 -
| (1996). “If the ,;offered phqtograph serves to corroborate testimony, it is ‘not an abuse of
discretion to admit i’t.” Id “A trial judge’s decision regarding the ciomp‘arative probative value
and prejudicial effect of evidence should be reversed only in exceptional Circur'nstances ? .Shate 12
Y X _

.Lyles,t379 S.C. 328, 338, 665 S.E.2d 201 207 (Ct. App 2008) (internal quotatlon marks ornitted)

How the Issue Was Presented at Trial

-

\

In a pre-trial motion be.fore Judge McMahon on June '22,‘2017, the defense objected to. h
several matters. (R pp: 449-453.) Concernlng particular autopsy photographs Heyward argued
Exhibits 4, 5, 6, 7, 9, 16, 17, and 18 were all cumulative (R. p. 461 line 18 p. 462, line 24.)
Heyward objected to State’s Exhibits 14 and 15 as irrelevant and “gruesome.” (R. p. 462, lines 2-
9) The State asked the trial judge to defer ruling on the admissibility until the State’s pathologist
testified because the doctor had identified those photographs as necessary for her to explain the
scope of the victim’s injuries. (R. p. 463, l_ilnes 1-9.) The solicitor also said the photOgraph-of the
victim’s face eorrobOrated the testimony of the victim’s grandchild, who ‘would testify ;he saw
her grandrnother killed and described'the coIor of her face after the strangulation (R p. 463,
l1nes 10-20.) The State also agreed to w1thdraw Exhibits 17 and 18. (R p. 466, lines 3-9.) The

court reserved its ruling pendlng the testimony of the w1tnesses (R. p. 467 hne S—p. 468 line

9,)‘ oo B » o |
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~ Later at trial, Dr. Amy Durso, the State’s pathologist, testified about the injuries she )

found on MS. Tollison’é body. Dr. Durso de'scribed finding multiple blunt force injuries\to the

~

victim’s head on four dlfferent planes of the skull R. p. 291 lines 11-22.) Dr. Durso testified

some of the injuries would not be Vlslble to an extemal inspection - because they would be

)
! -~

" covered with the Victim’s hair, but the injuries would be visible if the scalp was reflected. (R. p.
291, line 23 — p. 292, line 3.) The State asked Dr. Durso if photographs of the reflected é_calp
" would assist her testimony and she indicated a'fﬁrrhatively The State then moved to 'enter State’s

/
) Exhlblts 14 and 15 into ev1dence (R. p 292, lines 4- 12) Heyward objected pursuant to Rule

403, SCRE. (R p. 292, hnes 11- 13 ) Heyward argued because the injuries to the head were not

the cause of death the photographs should be excluded as 1rrelevant and unduly prejudicial. (R. ~
. Ve .

~ p. 293, lines 1-10.)°

b

SN

During a proffer of teefimony, Dr. Durso explained the photographs demonstrated'the're
was more than just a strangulation—there was a struggle, and‘Ms. Tollison’s head was struck on
- ' : N

-multiple different areas. (R. p. 293, line 21 — p. 294, line 1.).Dr. Durso said sthe injuries

contributed to the cause of death and the photographs were demonstrative of those injuries

- S < "

because “it’s easiest with a- picture.” (R. p..294, lir}es 2-11.) The doct)or then used the
photographs to demonstrate where ihe injuries occu;red on Ms. Tollison’s head. (R. p. 295, lines
2-11.)

Pk

The trial court cited to* State v. Collms 409 S.C. 524, 763 S.E.2d 22 (2014) and found
.the probative value of the_photographs outwe1ghed the ‘prejudmal. impact. The court foundv.the o
photographs probatiVe of malice beoaus\e the exhibits indicated a violent struggle occurred at the
firhe of Ms. Tollisoh’s death: Accordihgly, thecourt 'denied-Heyward’s objections and adrh_itted '
Exhibits 14 and 15 into evidence. (R. p. 296, line 11- p. 300, line 5.) |

e
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Analysis -

The brutality of Ms. Tollison’s murder was shocking. The photographs offered captured

the v1olence 1nﬂ1cted upon her\and the -various types of wounds she suffered at the hands of

-

James Heyward There was an eyew1tness to the crime, the elght year. old granddaughter of the A

Vlctlm who descrlbed watchlng Heyward strangle her grandmother "at the kltchen table.

pu

However, the girl was also locked in a closet for a srgmﬁcant period of time. The State theorized
) . ‘ . ' ’ : )

, Heyward used his arm to choke Ms. Tollison and then later returhed to “finish her off” Wltl’l the

draft -stopper that was found wrapped around her neck (R p: 417, lmes 14-22)) The State argued

Heyward’s. actlons showed a total disregard for human life, proving the requlred element of
~ -

malice in the_rnurder of Ms. Tollison. (R. p. 418, llnes 9—1»9.) The proof of mallce was'reﬂeeted
by the victim’s own body; The State was entitled to ‘make its case despite the gruesorne nature o‘f
the photographs, because the pictures ‘were the ea51est and most demonstratwe manner to
eommunlcate that evidence to the Jury' |

In Collins, the circuit court admitted into evidence seven pre-autopsy photographs of a
oy ) . . - . X R

 child who died of “extensive traumatic inju'ry?’ after being severely mauled by dogs. Id at 528—
3y

33,763 S.E.2d at 25—27 The South Carolrna Court of Appeals reversed ﬁndmg the circuit court

s

erroneously admitted the photographs and the error was not harmless Id. at 533, 763 S E.2d at.
27. However ‘the Supreme Court reversed the Court of Appeals, finding the photographs were

| “highly probative, corroborative, and material in establishing the elements of "the"'offense's .
charged; [their] probative value outweighed [their] potential prejudiee; and the appellate court

~ 5

should not have invaded tlitr‘ial court's discretion in admitting this crucial evidence based on its

; ernotional reaction to the subject matter presented.”.ld. at 534-35, 763 S.E.2d at 28 I



N In State v. Gray, 4'08‘S.C.. 601,’759‘_SAJE.2d' 162 (Ct. App. 2014), the circuit court admitted
into evidence eleven photographs of a Victimé—taken before and during autopsy—who d_ied after

4 heing se\rerely beaten .during I\.VO. separate flghts on the same day.A The Court of Appeals

determined it was- within the circuit court's discretion to admit eight of the photographs‘of high

probative value presenting minimal danger of unfair prejudice, noting the photographs (‘contain
, R : 7 : )
no blood or gory anatomical details, and thus pose little, if any, danger of unfair prejudice.” /d. at

609, 759 S.E.2d at 164. As for, the rernaining' three photographs; which were taken during

~ ‘autopsy and showed the victim's exposed skull and brain, the Court concluded they too had.
\ ~
probative value; they corroborated the pathologist's findings concerning the extent and location
. _ . ‘ ( . . )

of the victim's head injurles and cause of death and were important to the State's ability to prove
malice. Id. at 612-16, 759 S.E.2d at 166—68.

In State v. Kelly, 319 S.C. l73, 460 S_.E.2‘d 368 (1995), ourleuprem;e_ Court f_ound

photographs showing blood patterns on-the victim and area around the victim were probative as
" to the element of malice. The Court noted the defense position that the defendant _should only be

convicted of voluntary manslaughter and reasoned the evidence reflecting “the entire crime

. sCene Wl'llCh ‘included “charts photographs and v1deo [that] also were relevant to establish
malrce ot Id 3198S. C “at 178 460 S E.2d at 370 In partlcular the Court reasoned ’

- ... The charts, photographs, and v1deo here deprcted the excess nature of the
l<1ll1ng The relevance of ... these items and their prObative 'value on theissue of
* malice was great enough to negate the risk of the j Jury s basing its decrslon on an
1mproper passion. :

' Id 319S.C. at178 46OSE2dat371

J
- Here, the photographs were.used to specrﬁcally demonstrate explain, and corroborate the -

location and extent of the blunt force trauma wounds, in addition to the strangulation wounds, all,

of which were evidence of malice. In his brief, Heyward incorrectly argues the .tes‘timo_ny was

i
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A

unnecessary to establish what occurred to, the victim -because the girl witnessed the crime,

"

distinguishing the case at hand from Collins, i which there Were no eyewitnesses. (IBOA at 20.)

However, although the girl did see 'Heywar\d attack her grandmother,, she did not witness the . -

- . . \

entirety of thé crime. Thus, the photographs provided the jury with more-information than that

‘available to the child. Moreover, the photographs wereentered during the State’s case in chief.
, o - . - \ o , '

Heyward had not yet elected his right to refuse to testify. Without knowing how Heyward would

“defend the murder charge', the State sought to prove malice, in part, from the.unnecessary

- : - N c

brutality inflicted on Ms. Tollison.
Heyward argues the, photographs were not needed because the girl provi/ded eyewitness

. - . g o - . .
~testimony ‘to the murde’r" then 1nc0nsrstent1y argues the trial court erred in finding the

e

'photographs corroborated the girl’s story because the grrl never testrﬁed about 1nJur1es to Ms.

Tolhson s head.. (IBOA at 20. ) This gap in the testrmony is precrsely the reason the photographs

o~

in conjunctlon with . the testlmony of the pathologlst ‘were 51gn1ﬁcant Dr Durso testified the

trauma to the head was a contributing factor to the cause of death. She also testified the wounds
N B -

“would not be vrslble extemally because the V1ct1m s hair would obscure the i mJurles (R. p. 291,
line 23 —p. 292, line 3.) The photographs corroborated this testrmony Consequently, there were

-drstlnct and necessary reasons to subm1t the photographs See State v. Torres 390 S.C. 618 623,

703 S.E.2d 226, 229 (2010) (““If the offered photograph serveswto corroborate testimony, 1t is not

an abuse of discretion to admrt it.””) (quotmg Nance, 320 S.C. at 508, . 466 S.E. 2d at 353) State

)

V. Martuccz 380 S. C 232, 250 669 S.E. 2d 598, 607 (Ct.App. 2008) (“Admrttlng photographs

which serve to corroborate testlmony is not an abuse of dlscretlon.”). See also;State v. Kelsey, -

331 S.C. 50, 76, 502 S.E.2d 63, 76 (1998) (photographs of various bone and bomb fragments and

clothrng found at crlme scene were adm1551ble in murder prosecutlon to corroborate testlmony



‘

concerning condition of victim’s body as first discovered by police at crime scene, and location .

of bone apd’bomb fragments supported testimohy that bomb had been detonated in victim’s’

~ T ~

mouth).

,Finall&;'any error in the intrcduction of thes'egphotographs must be v_iewéd as non-
prejuchcial and harmless heycnd'a reasonable doubt, since it could not reasonably have affected
the result of the,‘-trial. See State v. Sherard, 303 SC 172, 175, 399 S.E.2d' 595, 596 (1991)
(“Error in a crirhinal prosechtiori is harmless ‘vlvhen it could not reasonably have affected the
result of the trlal”) State v. Bailey, 298 S.C. 1 5,377 S.E.2d 581, 584 (1989) (“When gu11t has
becn concluswely proven by competent -evidence such that no other rational conclusmn can-be
: reached the Court should not set aside a conviction because of 1nsubstant1a1 errors not affectmg

the result”). As noted earhcr the .evidence agalnst Heyward was overwhelmmg Desplte the
compelling evidence, Heyward ult1mate1y argued he was not the perpetrator of the crime. The

jury simply did not believe him.
[ .
- VL Heyward offered no evidence any juror saw his shackles during jury selectlon,
! ~ 5o he cannot show prejudice from the ‘trial court’s denial of his motlon to
remove the shackles.

. ~

Standafd of Review ‘

Whether a defendant is restrained during trial is within the trial judge's discretion. The

trial judge is to balance the prejudicial effect of shacklihg with the considerations of courtroom

decorum and securlty Ilinois v. Allen 397 U.S. 337 (1970). The tr1a1 judge is the best equlpped
to dec1de the extent to which securlty measures should be adopted to prevent dlsruptlon of the
tr1a1 harm to those in the courtroom escape of the accused, and prevention of other crimes. Staté

i -

v Tucker 320 S.C. 206 209, 464 S.E.2d 105 107 (1995).
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- How' the Issne Was Presented at Trial
Before jdry Selection began, HeyWard- asl<ed to conrt to removce.the shackles frorn his
feet arguing the shackles could be seen from the first two rows of* the gallery dlrectly behind -
Heyward (R. p. 2 l1nes 11- 15) Heyward requested the removal for the: durat1on of the Jury
selection. (R. p. 2, lines 16 17.) |
The tr1al court denied the mot1on w1thout elaboratlon (R p. 2 line 23 ) N

Analysns

As a general proposition, a criminal defendant has the rlght to appear in court free from
'physical restraints. “The law has long forbidden routine use of visible shackles during the guilt
phase; it permlts a [s]tate to shackle a criminal defendant only in the. presence of a spec1al need ?
Deck v. Missouri, 544 U. S 622 626 (2005) A defendant s ‘appearance in shackles ¢ ‘may reverse
the presumption of 1nnocence by causing jury prejud1ce thereby denying h1m due process ” Jones
v. Meyer, 899 F.2d 883, 884 (9th Clr) see Duckett v. Godinez, 67 F.3d 734, 748 (9th Cir. 1995)

. (holding that because of the‘potential for prejudice, due process requires that shackles be used as

N

. “last resort”). However, “the trial judge is the best equipped to decide the extent to which
security measures should be adopted to prevent disruption of the‘trial, harm to those in the
courtrOorn, escape of the accused, and prevention of other crimes.” State v. Tucker, 3_20 S.C\. 206,

» 209, 464 S.E.2d 105, 107 (1995).
) \ o , .
“In order for a criminal defendant to enjoy the maximum benefit of the presumption of

innocence, our courts should make every reasonable effort to present the defendant- before the -

Jury in a manner that does not suggest, expressly or 1mpl1edly, that he or she is a dangerous
\
character Whose gullt is a foregone conclusmn ~ The negatwe connotat1ons of- restraints, -

S

' nevertheless, are without significance unless the fact of the restraints comes to the attentlon

PN

/

~
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-

of the jury.” State v. Brawley, 137 A.3d 757, 760 (Ct. 2016), citing State v. Webb, 680 A.2d

\

147(1996) (emphasis addéd). It is the defendant's”burd‘en. to show that the presence of shackles

prejudiced hjm in some way. See U.S. v. Mayes, 158 F.3d 1215, 1226-27 (1_1“” ICir.' 1998) (everi if

’

court abused its discretion in ordering defendants to wear leg irons during trial, defendants failed

. to demonétrate prejudice and were not denied fair trial); Castillo v. Stainer, 983 F.2d 145,147 (9th ‘
. ! . / /

, Cfr: 1992) (error in restraining defendant harmless where restraint could not be seen by the jury);
State v. Williams, 485 A.2d 570 (Ct. 1985) (“the record does not indicate ... [and] the defendant ,

[does not] claim that any offer of proof was made as to whether the jurors could or did view the

P2
/

restraints when on the defendant™). . ‘

In the present case, the record indicates 'the trial court denied Heyward’s request to

f

‘ remove his shackles during jury selection. However, the defense did not make any offer of proof
at trial with respect to whether the jury could or did see the restraints. The only argument in

support of the claim was that if a jury member sat in the front two rows directly behind Heyward,
the jurbr' miglit be able to see under the defense table and view the leg shackles. Apart from the

~  statement of Heyward’s counsel expressing his concern, the record contains no evidence the

possibility of a viewing prejudiced the minds of the jlirors against Heyward. The record was not

, n

\

developed to include whether any _potential juror sat in the two rows behind Heﬁard during jury
selection, nor W§s there any e?zider”;c’ei on the record ‘coricerning the clothing Heyward wore or the
nature of the restr/éints. Further, Heyward did not request the trial judge to admonish the jury t_é
/ disregard any viewing and draw no ihfercnces from the fact that he wés in leg restraints in the
cc;urtroom. In fact, defense ¢ounsel ,nevAe'r', renewed or ampliﬁtéd his initial objectié)n after thé

~

conclusion of jury selection. Therefore, Heyward has failed to establish that the trial court's
. : ) { .

. ,v P
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~N . S . . .. L L. . . .
refusal to rémove his.shackles during jury selection compromised his presumption of innocence

in any manner.

L : . o N .

~VII. There is no error, much less cumulatlve error, and any preserved errors are.
harmless beyond a reasonable doubt in light of the overwhelming evidence of
guilt. A defendant is entitled to a fair trial, not a perfect one, and even a perfect

trial would have inevitably resulted in Heyward’s conviction.

Lastly, Heyward argues this Court should grant a new trial on the basis of the cumulative

~

o/

error doctrine. This ground was neither raised at trial nor in any motion for new trial and is
therefore not preserv/ed for review. The exact name of the legal doctrine eniployed does not need
to be used to preserve an argument, but it must be clear that the argument has been presented on

- that ground. State v. Russell, 345 SC 128, 546 S.E.2d 202 (Ct. App. 2001).

Nonetheless, the cumulative error doctrine provides relief to a party when a combination
. . . )

of errors, ’insigniflcant by themselves has the effect of preventing the party from receiving a fair
trial, and the cumulatwe effect of the errors affects the outcome of the trial. State v, Beekman
405 S.C. 225, 237, 746 S.E.2d 483, 490 (Ct App 2013) (c1t1ng State v. Johnson 334 S.C. 78,

93, 512 S.E. 2d 795, 803 (1999)) An appellant must demonstrate more than error in order to

P

qualify for reversal pursuant to the cumulatlve error doctrlne rather, he must show the errors -

adversely affected his right to a fair trial to qualify for reversal on thrs ground.;Id; see also State :
. . . , [

. McEachern -399 S.C. 125, v“150- 731 S.E. 2d 604, 617 (Ct. App. 2012) (stating, “even if the

court d1d commlt any errors, we beheve those errors to be harmless such that Hollie can show

N

ne1ther prejudice, nor that the errors affected her rlght to a fair trial”). The Const1tut1on entitles a

7

criminal defendant toa fa1r trial, 'not a perfect one. ‘State v. Mitchell, 330 S.C. 189, 199-200, 498

 S.E.2d 642, 647-48 (1998) (ﬁndmg réversal on cumulative error dOCtI‘ll’lC not warranted)
Further -our courts have addressed the issue of an unpreserved cumulatlve error doctnne '

concluding the doctrine" is not recognized when an appellant -asks the court to consider the

s . ~

43

-



unpreserved issues for -revi_ew.'See State V. ,.Beekmdn, 405 4S.C. 225, 238, 746 S.E.2d 483, 490
(Ct. }&pp, 20213) (“our appellate courts do not apply the pl‘ain error mle;’); S\tate v. Sheppard, 391
S.C. 415, 421, ?06 S.E.2d 16, 19 (2011) (notlng appellant Clearly sought‘for‘the‘ appellate court
toapply the"plain error rule and stating as follotvs: “This Court, howe\;er, haS;routinely held the
plaln error rule does not ap_ply/in South Carolina state. courts.' Instead, a party must have a°
contemporaneons and speciﬁc. objection <to_’preser've an. issue for anpellate‘ revie;v. “) As Ain‘
Beek_mart and Shebp'ard, Appellant asks this court to apply the plain error doetrine by cornbing

the record for issues and arguing for the ﬁrst time on “appeal the cumnlative,effect of these = -

7

matters deprived him of a fair trial.
v Further, despite the numerous issues presented on appeal, the record reflects the trial

court exercised its discretion soundly at each instance, ot the record did not support any. claim of

N ~

prejudice. The out of court 1dent1ﬁcat1on of Heyward as the killer was both posmve and reliable.

The ﬁngerprmt card obtamed from AFIS was properly authent1cated bv the ﬁngerprlnt expert
,\ A
who analyzed the prints. The functionality of the gun was relevant to the defined elements of two

- of the crimes charged and was probative of 'Heyward’s malice when he entered the home. The

mere mention of Heyward’s alias invited no religious prejudice but did connect Heyward to a

' national DNA database. The autopsy photograf)hs were relevant to p’rove:malice from the
brutality of the.’crime against\Ms. Tollison. Finally, even thou’gh the trial court_- did not explain his
reasoning for the denial of the motion to remove he, shackles Heyward cannot. show, prejudice

because there was no- evidence any jurors actually saw the shackles. The State presented ’
. - Oy R :
cornpelling digect evidence and substantial c‘1rcumstant1al ev.ldence of Heyward’s guilt,

. Heyward’s attempt to stack the deck does not change the equation: the sum of all zeros is
. - R \
still zero. Moreover, the cumulative effect of any errors this Court might find fails to undermine
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the fact that Heyward did receive ’a\fair trial. This case does not warrant reversal on cumulative

)

erTor. “As we have stressed on more than -one occasmn the Constitution entitles a criminal

s

,defendant to a fair trial, not a{perfect one.” State v. Mitchell, 330 S.C. 189 199-200, 498 S.E2d

642, 647-48 (_1998) (finding reversal on cumulative error doctrlne not warranted). Heyward -

—

suffered no constitutional deprivation.

CONCLUSION

\»

“For all of the foregoing reasons, it is respectfully submitted that the judgment, c_onvictic_)n,'

and sentence of the trial court should be affirmed.

'S
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