
THE STATE OF SOUTH CAROLINA 
In The Court Of Appeals 

APPEAL FROM DARLINGTON COUNTY 
Court of Common Pleas 

Honorable Brooks P. Goldsmith 

Case No. 2011-CP-16-135 

OR\GlNAL 

Amanda and MichaelGriggs ......................................................... Appellant, 

v:-

Nationstar Mortgage LLC, ........................................................... Respondent. 

REC_EJVED 
OCT 2 2 2012 

SL GQurt of Appeals 

RECORD ON APPEAL 

Patrick J. McLaughlin 
WUKELA LAW FIRM 
403 Second Loop Rd. 
P.O. Box 13057 
Florence, SC 29504-3057 
Telephone: (843) 669-5634 
Facsimile: (843) 669-5150 
Attorney for Appellant 

John T. Lay: Jr. 
Childs Cantey Thrasher 
GALLIVAN, WHITE & BOYD, P.A. 
1201 Main St., Suite 1200 
P.O. Box 7368 
Columbia, SC 29202 
Telephone: (803) 779-1833 
Facsimile: (803) 779-1767 

Christopher s. Anulewicz 
Geremy Gregory 
BALCH & BINGHAM LLP 
30 Ivan Allen Jr. Blvd. N.W., Suite 700 
Atlanta, GA 30308 
Telephone: (404)261-6020 
Facsimile: (404) 261-3656 
Attorneys for Respondent 



INDEX 

Order of Judge Brooks P. Goldsmith dated June 7, 2012 .......................................... 2 

Order of Judge Brooks P. Goldsmith dated July 20, 2012 and filed July 27, 2012 ... 9 

Complaint filed March 8, 2011 ............................................................. :: .................. .10 

Answer dated April 15, 2011 ......................................... ~ .............. ~ ............................ 26 

Amanda and Michael Griggs' Motion to Compel and Award Expenses 
Pursuant to Rule 37 filed September 30, 2011 ......................................................... .32 

Nationstar Mortgage, LLC's Motion for Judgment on the Pleadings of the dated 
'February 1, 2012 ........................................................................................................ 42 

Amanda and Michael Grigg's Response to Defendant's Motion for Judgment 
on the Pleadings filed May 3, 2012 ................................................................... , ....... 61 

Amanda and Michael Griggs' Motion to Alter or Amend Judgment filed 
June 20, 2012 ............................................................................................................. 74 

Nationstar Mortgage, LLC's Response to Plaintiffs' Motion to Alter or 
Amend Judgment ....................................................................................................... 91 

Transcript of May 29, 2012, hearing regarding Nationstar's Motion for 
. Judgment on the Pleadings ................................................................................... : ..... 105 

Certificate of Compliance .......................................................................................... 134 

Certificate of Counsel ... ." ... : ........................................................................................ 13 5 

1 



JUN-11-2012 11:55 From:JUDGE GOLDSMITH 8032860696 To: 18436695150 

: ~tate of ~outv q[:aroHna 
~be :QCircuit (!Court of tbe ~ixtD 3Tuhictal Qtirruit 

6ROOKS P. GOLD$M'ITH 
JUOOE ' 

; 
i 
I 

Hon. Scott B. Suggs 
Clerk of Court, Darlington Co. 
P.O. Box 1177 i 
Darlington SC 2954D 

June 11,2012 

RE: Amarula' ~ Michael Griggs v. Nationstar Mortgage, LLC 
Case No.! 2011-CP-16-00135 

i 
I 

Dear Mr. Suggs:/ 

POST OFFICE BOX 2227 
l.ANCAS"rrR, SOUTH CAROLINA 28721·2227 

TELEPHONE: (603) 28&-6990 
, "AX: (803) 28&-0611& 

E·MAIl:, ~oId$mitllj41>8CCO\1l\$,"'9 

Enc1ose~ please fInd an original Order Granting Defendant's Motion for Judgment o'n 
the Pleadings signed by Judge Goldsmith on June 5, 7012 that I am forwarding to you for flling 

I 
purposes. : 

1 

By copyiOfthis letter, I am providing a copy of same to all parties. 

Thank y~u for your assistance in this matter. 

cc: Childs ¢antey Thrasher, Esquire (via facsimile) (1-803-779-1767) 
cc: Patrick 1. McLaughlin, Esquire (via facsimile) (1-843-669-5150) 
cc: Christopher S. Anulewicz, Esquire (via facsimile) (1-404-261-3656) 
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JUN-11-2012 11:55 From:JUDGE GOLDSMITH 

STATE OF SO¢TH CAROLINA 

COUNTY OF DARLINGTON 

AMANDA and MICHAEL GRIGGS, 

Plaintiffs, 

v. 

NATIONSTAR!MORTGAGE, LLC, 
! 

81332850695 To: 18435695150 

). IN THE COURT OF COMMON PLEAS 
) 
) Civil Action No. 20U-CP-16-135 

) 
.) 
) 
) MOTION FOR JUDGMENT ON THE 
) PLEADINGS 
) 
) 
) 

Derendan.t ) 
----~==~=-~--~~--~-

. ORDER 
. GRANTING DEFENDANT'S MOTION FOR JUDGMENT ON THE PLEADINGS 

This ma~er comes before the Court on D~fendant Nationstar Mortgage, LLC's Motion' 

for Judgment on! the Pleadings as to Plai.ntiffs' March 8, 2011 Complaint. Based on review of 

the Complaint, ~he Motion for Judgment on the Pleadings flIed by Defendant on February 1, 
; 
. . 

. 2012, Plaintiffs'iresponsive brief filed on May 2, 2012, the relevant 'caSe law, and the arguments 

of counsel at ora~ argument held on May 29, 2012, the Court ORDERS and FINDS as follows: 
, 

1. Standard 

"'A judgment on the pleadings is pr:oper where' there is no issue of fact raised by the 

complaint that ~ould entitle plaintiff to judgment if resolyed in plaintiffs favor." Sapp v. Ford 
, 

Motor Co., 386 is.C. 143, 146 (2009). As discussed below, construing the Complaint in a light 

most favorable' to the Plaintiffs, this Court determines the facts alleged and the inferences 

reasonably deducible from the pleadings do not entitle the plaintiff to relief on any theory of the 

case. BradshawV'. Anderson County, 388 S.c. 257, 262 (2010) (internal punctuation omitted). 

1714!lP.1 
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JUN-11-2012 11:55 From:JUDGE GOLDSMITH 8032860595 To: 18435595150 

ll. Findings :of Fact and Conclusions of Law 

A. Count One· Plaintiffs' claim for Defamation Per Se 

State defamation claims are expressly preempted by the Fair Credit Reporting Act, 15 

U.S.C. § 1681h(e), except as to falJe information furnished with "malice or -willful intent to 

injure." See BeMtie v. NationsCredit Financial Servs. Corp. 69 Fed. Appx 585, 589 (4th eir. 
: '. 

2003); Ross v. EPIC, 625 F.2d 808, 813 (4th Cir. 2010). Plaintiffs l Complaint does not allege 

facts that would: show that NationStar acted with "malice or willful intent to injure." See 

Beattie, 69 Fed. Appx. at 598; Ross 625 F.2d at 813. This claim, therefore, fails as a matter of 
- . 

law. 

Plaintiffs: argue that because they title their claim "defamation per se," malice is 

presumed. How~ver, South Carolina law only recognizes five instances in which de~amation per 

se applies. Defatnation "is actionable per se when the defendant's alleged defamatory statements 

charge the plaintiff with one of five types of acts or characteristics: (1) commission of a crime of 

moral turpitude;: (2) contraction of a loaths~me disease; (3) adultery; (4) unchastity; or (5) 

unfitness in one1s business or profession." Goodwin v. Kennedy, 347 S.c. 30, 36 (2001). 

Plaintiffs' Count; One does not fall into any of the five enumerated categories, and therefore fails 

to state a claim f9r defamation per se. 
: : 

AccordinglY, no issue of fact exists as to Count One (Defamation Per Se) that if raised 

would entitle P~aintiffs to judgment if resolved in their favor. Therefore, judgment on the 

pleadingS is proper. 

171409.1 
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JUN-11-2012 11:55 From:JUDGE GOLDSMITH 8032860695 To: 18436695150 Pase:4"7 

B. Counts Two, Three, and Fonr - Plaintiffs' claims for Noncompliance with the 
Fair Credit Reporting Act, 15 U.S.C.S. 1681 et seq., Breach of Contract, and 
Bi-each of Contract Accompanied by Fraudulent Act 

During the May 29, 2012 oral argument, Plaintiffs consented and agreed that Counts 

Two, Three and Four should be dismissed. Therefore, judgment on the pleadings is proper as to 

these counts. 

C. Ci>unt Five - fJaint_ffs' claim for Tortious Interference with Perspective 
C6ntract 

To st.ate a viable claim for intentional interference with prospective contract, a plaintiff 

must plead: (a r intentional interferenCe \¥ith prospective contractual relations; (b) for an 

improper purpose or by improper methods; and (c) resulting in injury. See Crandall Corp. v. 

Navistar Tnt'l Ttansp. Corp. 395 S.E.2d l79 (1990). Setting aside whether Plaintiffs were. 

damaged, which: is unclear from their Complaint, the Complaint fails to plead two required 

elements. First, Plaintiffs' Complaint fails to allege that NationStar intentionally interfered with, 

or .la:).ew of, any prospective contractual relations that Plaintiffs had or might have. 

Second, Plaintiffs failed to allege that NationStar engaged in any improper methods. A 

non:.inclusive list of improper methods ~cognized under South Carolina law may be found in 

Santoro v. SchWthess, 384 S.c. 250, (2009). including: those means that are illegal or 

independently tortious; violence; threats or intimidation; bribery; unfounded litigation; fraud, 

misrepresentatioJ), or deceit; defamation; duress; undue influence; misuse of inside or 

confidential info;onation; breach of a fiduciary relationship; violation of established standard of 

trade or a profeSsion; unethical conduct; or sharp dealing, overreaching, or unfair competition. 

rd. at 266. The : Fourth Circuit held, after extensive analysis, that reporting to a credit agency, 

even erroneously, does not in and of itself f-all into these categories, or violate South Carolina or 

17l409.1 
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JUN-11-2012 11:55 From:JUDGE GOLDSMITH 8032860696 To: 18436695150 

federal1aw. See also Beattie v. NationsCredit Financial Servs. Corp. 69 F.3d Appx 585, 589 

(4th Cit. 2003). Thus; Plaintiffs' Complaint fails to meet this second requirement. 

Moreover, NationStar is entitled to report delinquent payments and the exercise of that 

right cannot be ~he basis for an intentional interference claim. See GaIliard v. Fleet Mortgage 

Corp~ 880, F. Supp. 1085, 1089 (D.S.C. 1995) (a party who exercises a right in good faith cannot 

be liable for exercising that right). There is no allegation of bad faith, even if NationStar 

erroneously repqrted Plaintiffs credit (which is disputed),· and Plaintiffs claims fail for this 

reason as well : United Education Distributors v. Educational Testing, 564 S.E. ·2d 324, 328 

(2002); Santoro v. Schultbess, 384 S.C. 250, 266 (2009). 

Accordin~ly, no issue of fact exists as to Count Five (Tortious Interference with 

Prospective Contract) that if raised would entitle Plaintiffs to judgment if resolved in their fayor, 

and, therefore, judgment on the pleadings is proper. 

D. Count Six· Plaintiffs' claim for Violation of the SOUtll Carolina Unfair Trade 
Pi-actices Act (tlSCUPTA") 

Plaintiff ¢ontends that NationStar's allegedly false reporting of credit information to a 

credit reporting ; agency violates SCUPTA. The Fourth Circuit in Beattie v. Natiops Credit· 

Manufacture, 69·Fed. Appx. 585 (4th Cir. 2003), specifically rejected tllls argument. 

To state a SCUPTA claim, Plaintiff must establish: (a) that defendant engaged in an 

unlawful trade practice; (b) that plaintiff suffered actual ascertainable damages as result of the 

unlawful trade practice; and (c) that the unlawful trade practice engaged in by defendant had an 

adve~e effe,ct on the public interest. In Beattie, Plaintiff alleged that NationsCredit "engaged in 

an unlawful trade practice by falsely reporting to credit bureaus that their mortgage was in 

foreclosure, II and that Plaintiffs were denied credit based upon such false reporting. Beattie, 69 

Fed. Appx. at 587. Beattie held that under SCUPTA, an "unlawful trade practice" was one that 

\71409,) 
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JUN-11-2012 11:55 From: JUDGE GOLDSMITH 8032850596 To: 18435595150 

was "immoral, l;lD,ethical or oppressive" under South Carolina law. rd. at 588. The Fourth 

Circuit specifically held that negative credit reporting "cannot be seen as immoral, unethical Or 

oppressive .... " under South Carolina law. Id. 

Moreover, specific facts must be alleged that show an actual harm to the public-not just 

to the Plaintiffs. !See Beattie v. Natiops Credit Manufacture, 69 Fed. Appx. 585 (4th Cir. 2003); 

Noak v. Ep,terptises. Inc. v. Country Corner Interiors, 290 S.c. 475 (1986); Columbia East 

Assoc. V. Bi-Lo,299S.C. 515, 522 (1989). Plaintiffs contend tbat NationStar falsely reported 

their credit on mimerousoccasions. While this allegation is belied by the pleadings, even if true, 

Plaintiff present~ no pleadings that others were actually or could actually be barmed. This failure 

shows that the a~leged damage is to Plaintiffs individual, not the public at large. 

Accordirtgly, no issue of fact exists as to Count Six (Violation of the South Carolina 

Unfair Trade Ptactives Act S.C. Code Ann. § 39-:-5-10 et seq.) that if raised would entitle 

Plruntiffs to judgment if resolved in their favor, and judgnlent on the pleadings is proper. 

E. Count Seven· Plaintiffs' claim for Negligent Misrepresentation 

Because :this claim is based on credit reporting; it is explicitly preempted barred by the 

Fair Credit Reporting Act, 15 U.S.c. 1681b(e). Moreover, Plaintiffs have failed to plead the 

required elements of a negligent misrepresentation claim under South Caroline law. A plaintiff 

in a negligent misrepresentation action must prove; (1) the defendant made a false representation 

to the plaintiff,: (2) the defendant had a pecuniary interest in making the statement, (3) the 

defendant owed a duty of care to see that he communicated truthful information to the plaintiff, 

(4) the defendant breached that duty by failing to exercise due care, (5) the plaiuJiff justifiably 

relied on the representation, and (6) the plaintiff suffered a pecuniary loss as the proximate result 

of his reliance On the representation. Brown v. Stewart, 348 S.c. 33,42 (2001). Plaintiffs do not 

plead any facts to show that (a) NationStar had a pecuniary interest in making the alleged 

17)409.l 
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statements, (b) that NationStar breached the duty by failing to exercise reasonable care, (c) that 

Plaintiffs justifiably relied on the representation, or (d) that Plaintiffs suffered a pecuniary loss. 

Failure to plead these facts is fatal to Plaintiffs' negligent misrepresentation claim. 

Accordingly, no issue of fact exists as to Count Seven (Negligent Misrepresentation) that 

if raised would entitle Plaintiffs to judgment if resolved in their favor, and judgment on the 

pleadings is proper. . 

III. Conclusion 

FOR THE FORGOING REASONS, Defendant's Motion for Judgment on the Pleadings 

is hereby GRANTED in total. Plaintiffs' entire Complaint is hereby DISMISSEJ) WITH 

PREJUDICE. 

AND IT lS SO ORDERED. 

LC1jJ~: 
:9arling!en, SOU~l Carolina 
~ {,LtAIe . /' , 2012 

I 

171409.1 

"H1~tft1'~fhle Brooks P. Goldsmith 
Circuit Court Judge, 6th Judicial Circuit 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PlEAS 

) FOURTH JUDICIAL CIRCUIT 
COUNTY OF DARLINGTON ) 

Amanda and Michael Griggs, ) 
) CASE NO: 2011-CP-16-135 

Plaintiffs, ) 
) 

vs. ) ORDER DENYING 
) MOTION TO RECONSIDER 

. Nationstar Mortgage, LLC, ) 
) 

Defendant. ) 
) 

This. matter came before the Court on Plaintiffs' Motion to Alter or Amend 

Judgment dated June 19, 2012 wherein Plaintiffs request this Court reconsider 

that certain Orderdated June 7, 2012. 

After careful consideration of said motion and memoranda submitted by 

the parties, the Court finds there is no basis for granting the· motion and, 

therefore, Plaintiffs' Motion to Alter or Amend Judgment dated June 19, 2012 is 

hereby denied. 

AND IT IS ALL SO ORDERED. 

JUlydi?-,2012 
Lancaster SC . BR KS P. GOLDSMITH, PRESIDING JUDGE 

FOURTH JUDICIAL CIRCUIT 
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, 
STATE OF- SOUTH CAROLINA 

COUNTY OF DARLINGTON 

Amanda and Michael Griggs 

vs. 

Nationstar Mortgage, LLC 

(please Print) 
Submitted By: Patrick J. McLaughlin 

Plaintiff(s) 

Defendant(s) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF C0Ml\10N PLEAS 

CIVIL ACTION COVERSHEET 

SC Bar #: 

Telephone #: 

2011-CP - 16-
r"i'"'\'("'.;" 
\:. I' .. _.-,.".'-

,.-:> 
c;::J 

o -E:~ --' "' ..... '.,-., 
73675 r';;{..... ~ , l 

843-669-5634 ~?' S?J ,.~".,,. 

Address: Wukela Law Firm, PO Box 13057, Florence, 

SC 29504-:-3057 
Fax#: 

.... ~O-4 \ .~~ 
843-669-5150 ~~:; 0) : .. ~ 

o· .~ .~ ~ 
Other: n c:. ,.II -0 • 

E-mail: patrick@WUkelaf~;.~om~ t-:J 
NOTE: The cover sheet and information contained herein neither replaces nor supplements the filing and service of pleadi~f'sil'oth~apers 
as required by law. This form is required for tbe use oftbe Clerk of Court for the purpose of docketing. It must be filled out~mplet~ 
signed, and dated. A copy of tbis cover sbeet must be served on the defendant(s) along witb the Summons and Complaint. ~. 

DOCKETING INFORMATION (Check all that apply) 

* If Action is Judgment/Settlement do not complete 
f2J JURy TRIAL demanded in complaint 0 NON-JURY TRIAL demanded in complaint. 
o This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules. 
o This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules. o This case is exempt from ADR. (Proof of ADRJExemption Attached) . 

NATURE OF ACTION (Check One Box Below) 

Contracts Torts - Professional Malpractice Torts-Personal Injury 

0 Constructions (l00) 0 Dental Malpractice (200) 181 AssaulVSlanderlLibel (300) 

0 Debt Collection (110) 0 Legal Malpractice (210) t:J Conversion (310) 

0 Employment (120) o . Medical Malpractice (220) 0 Motor Vehicle Accident (320) 

0 General (130) Previous Notice of Intent Case # 0 Premises Liability (330) 

~ Breach of Contract (140) 20_-CP-__ - 0 Products Liability (310) 

0 Other (199) 0 Notice! File Med Mal (230) 0 Personal Injury (350) 

0 .other (299) 0 Wrongful Death (360) 
0 . Other (399) 

Inmate Petitions Judgments/Settlements Administrative LawlRelief 

0 PCR (500) 0 Death Settlement (700) 0 Reinstate Driver's License (800) 

0 Mandamus (520) 0 Foreign Judgment (710) 0 Judicial Review (810) 

0 Habeas Corpus (530) 0 Magistrate's Judgment (720) 0 Relief (820) 

0 Other (599) 0 Minor Settlement (730) 0 Permanent Injunction (830) 

0 Transcript Judgment (740) 0 Forfeiture-Petition (840) 

0 Lis Pendens (750) 0 Forfeiture-Consent Order (850) 

0 Transfer of Structured 0 Other (899) 
Settlement Payment Rights 
Application (760) 

0 Other (799) 

SpeciaVComplex /Otber 
o Environmental (600) 0 Pharmaceuticals (630) 
o Automobile Arb. (610) 181 Unfair Trade Practices (640) 

o Medical (620) 0 Out-ofState Depositions (650) 
o Other (699) 0 

o 

Submitting Party Signature: Date: 

Real Property 
o Claim & Delivery (400) 
·0 Condemnation (410) 
o Foreclosure(420) 
o Mechanic's Lien (430) 

o Partition (440) 
o Possession (450) 

o Building Code Violation (460) 
o Other (499) 

Appeals 
o Arbitration (900) 

o Magistrate-Civil (910) 
o Magistrate-Criminal (920) 
o Municipal (930) 
o Proba1e Court (940) 
o SCDOT (950) 
o Worker's Comp (960) 
o Zoning Board (970) 

o Public Service Commission 
(990) 

o Employment Security Comm (991) 

m~<*mnFleo COPY,~ 

~~.~d' 
<f:;r 

CLERK CF COURT/RMC 
DARUfl;1"{ C(){Jr..ffY, S.c. 
~arch 2011 

Note: Frivolous civil proceedings m be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous 
Civil Proceedings Sanctions Act, S.C. Code Ann. § 15-36-10 et seq. 
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FOR MANDATED ADR COUNTIES ONLY' 
Allendale, Anderson, Beaufort, Colleton, Florence, Greenville, Hampton, Horry, 

Jasper, Lexington, Pickens (Family Court Only), Richland, Union and York 

SUPREME COURT RULES REQUIRE THE SUBMlSSION OF ALL CIVIL CASES TO AN ALTERNATIVE 
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT. 

You are required to take the following action(s): 

1. The parties shall select a neutral and file a "Proof of ADR" form on or by the 21 Olb day of the filing of this 
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a 
primary and secondary mediator from the current roster on a rotating basis from among those mediators 
agreeing to accept cases in the county in which the action has been filed. 

2. The initial ADR conference must be held within 300 days after the filing of the action. 

3. Pre-suit'medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120 
days after all defendants are served with the ''Notice of Intent to File Suif' or as the court directs. (Medical 
malpractice mediation is mandatory statewide.) 

4. Cases are exempt from ADR only upon the following grounds: 

a. Special proceeding, or acti<?ns seeking extraordinary relief such as man4amus, habeas corpus, or 
prohibition; 

b. Requests for temporary relief; 

c. Appeals 

d. Post Conviction relief matters; 

e. Contempt of Court proceedings; , 

f. Forfeiture proceedings brought by governmental entities; 

g. Mortgage foreclosures; and 

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by 
Rule 3 or by statute. 

5. In cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or 
of any party, may order a case to mediation. 

6. Motion of a party to be exempt from payment of neutral fees due to indigency should be fIled with the 
Court within ten (10) days after the ADR conference has been concluded. 

Please Note: You must comply with the Supreme Court Rules regarding ADR. 
Failure to do so may affect your case or may result in sanctions. 

1 1 



STATE OF SOUTH CAROLINA, 

COUNTY OF DARLINGTON 

) 
) 
) 

Amanda and Michael Griggs, ) 
) 

Plaintiffs, } 
) 

vs. ) 
) 

Nationstar Mortgage, LLC, ) 
) 

Defendant. ) 
) 

TO THE DEFENDANT ABOVE NAMED: 

IN THE CIRCUIT COURT FOR 
THE FOURTH JUDICIAL CIRCUIT 
CIVIL ACTION: 2011-CP-16-----

Ii It ~,~, .. -" ~",,: '-c ,'.. ~. 

. . . 
YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action, 

of which a copy is hereby served upon you, and to serve a copy of your answer to the said 

Complaint on the subscribers at their offices at 403 Second Loop Road, Florence, South Carolina 

within thirty (30) days after the service hereof, exclusive of the day of such service; and if you 

fail to answer the Complaint within the time aforesaid, the Plaintiff in this action will apply to 

the Court for the relief demanded in the Complaint and judgment by default will be rendered 

against you. 

Florence, South Carolina 

March -+ ,2011. 

WUKBLA :rcA F 
/ 

./ 
BY: /. / 

;; ATRiCK J. CLAUGHLIN 
1/ ATTORNEY FOR PLAINTIFF 

P.O. BOX 13057 
FLORENCE, SC 29504-3057 

. TELEPHONE: 843-669-5634 
FACSIMILE: 843-669-5150 , " 

TRUE CerE fRED COPY,' 

~4·S'jjc/ 
CLERK OF COURT/RMC 
DARLlNGTC'N COUNTY, S.c. 



STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF DARLINGTON ) 
) 

Amanda and :Michael Griggs, ) 
) 

Plaintiffs, ) 
) 

vs. ) 
) 

Nationstar Mortgage, LLC, ) 
) 

Defendant. ) 
) 

IN THE CIRCUIT COURT FOR 
THE FOURTII JUDICIAL CIRCUIT 
CNlL ACTION: 2011-CP-16-

COMPLAlNT 

(JURY TRIAL DEMANDED) 

The Plaintiffs, Amanda and Michael Griggs, by and throughhenmdersigned counsel, hereby 

makes the following claims and allegations: 

JURISDICTION: 

1. That the Plaintiffs are a citizens and a residents of the County of Darlington, State of South 

Carolina. 

2. That the Plamtiff is informed and believes that the Defendant Nationstar Mortgag~ , LLC 

(hereinafter "Nationstar"), at all times relevant to this action, was duly organized and existing under 

and by virtue of the laws of the State of Delaware and doing business in the State of South Carolina. 

3~ That the Defendant Nationstar is subject to personal jurisdiction in South Carolma in that 

it transacts business in South Carolina and in that it entered into a contract in South Carolina. 

FACTUAL ALLEGATIONS: 

4. That on or about April 15, 2010, the Plaintiffs suffered a residential home fire which burned 

their home. At the time of the fire, two notes 'were against the property, said notes being held by 

Ditech and Defendant Nationstar. 

13 



5. On or about April 16, 2010, the Plaintiffs contacted Defendant Nationstar requesting a 

payoff amount for the Nationstar note, as they had been directed to do by their insurance carrier. 

Upon this request for a payoff amount the Plaintiffs were given a payoff amount of $182,604.80 and 

told that their account would be frozen so it would not continue to accrue interest. 

6. On or about April 73, 2010, the Plaintiffs received the [lIe loss check from their insurance 

company. As is customary, the check was made out to the Plaintiffs and both Ditech and Defendant 

Nationstar as note holders. The Plaintiffs contacted Ditech and Defendant Nationstar to see how 

they would go about getting the check endorsed. Defendant Nationstar demanded a check made 

payable solely to them. The Plaintiffs went back to their insurance company and went through the 

process of getting checks re-issued to satisfy this demand from Defendant Nationstar. 

7. On or about April 29, 2010, the Plaintiffs received the divided insurance checks described 

in paragraph six (6) and promptly contacted Defendant Nationstar. Defendant Nationstar informed 

the Plaintiffs that they would send the Plaintiffs a payoff statement and the Plaintiffs were to return 

the statement along with the insurance check. 

8: On or about May 4, 2010, the Plaintiffs received a payoff statement from Defendant: 

Nationstar. However, the payoff statement the Plaintiffs received was for "Jose Ortiz," and 

individual who appeared to reside in Miami, Florida The Plaintiffs promptly contacted Defendant 

Nationstar and informed them of this problem. 

9. Subsequent to the Plaintiffs informing Defendant Nationstar of the mistaken payoff 

statement described in paragraph eight (8), Defendant Nationstar faxed the Plaintiffs another payoff 

statement for their loan. However, this payoff statement was for a different payoff amount than the 

amount Defendant N ationstar had originally provided the Plaintiffs and for which the Plaintiffs had 

14 



secured a check from their insurance company. The "nevi' payoff amount was for $184,53.5.50. 

After contacting Defendant Nationstar about the discrepancy, the Plaintiffs were told to go ahead and 

forwarded the insurance check in the amount of $182,604.80 "with the payoff statement and that 

. ~. 

Defendant N ationstar would try to fIx the discrepancy. Defendant N ationstar received this payment 

on or about May 12,2010. 

lO.On or about May 17, 201O,the Plaintiffs attempted to secure financing to begin the 

construction of their new home. As part of their attempt to secure financing, a credit report was run 

on the Plaintiffs. The results of that report showed the Plaintiffs as having been late with therr 

payments to Defendant N ationstar several times. This information was false. The Plaintiffs had not 

been late with payments. This" false negative credit "reporting was going to binder the PliUntiffs 

ability to secure low interest financing for their new home construction. As such, the Plaintiffs 

iinmediate1y contacted Defendant N ationstar and demanded the false credit reporting be corrected. 

11. On or about May 26~ 2010, the Plaintiffs received yet another payoff amount from 

Defendant Nationstar, despite the fact that they had already sent full payment in to Defendant 

Nationstar as described in paragraph nine (9). This third payoff amount was $185,310.48. 

12. On or about May 28; 2010, having not yet heard that the false credit reporting had been 

corrected, the Plaintiffs once ag~ contacted Defendant Nationstar and notified them ofth~ haITn 

the false credit reporting was causing them. Defendailt Nationstar suggested that instead of using 

the insurance payment to payoff the loan, the Plaintiffs could use it to fmance their new construction. 

Defendant N ationstar directed the Plaintiffs to contact Defendant Nationstar' s loss-draft department. 

13. With a builder waiting and wishing to begin construction as soon as possible on a home, the 

Plaintiffs followed up on Defendant Nationstar's suggestion. The Plaintiffs were sent a packet by 
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Defendant Nationstar and told to till the paCket out a.J;ld return it. Defendant Nationstar told the 

Plaintiffs that within 48 hours of receiving the packet, Defendant Nationstar would send drafts for 

funds out to the Plaintiffs. At that time, the Plaintiffs asked if it was okay to give their builder the 

go ahead to begin construction. Defendant Nationstar instructed the Plaintiffs that it was okay to 

have their builder start, but that anything over the amount of the insurance settlement would have 

to be covered by the Plaintiffs. Based on Defendant Nationstar's assurances, the Plaintiffs paid their 

builder the difference between the,insl}Tance settlement amount and the contract on their new home 

in order to get construction started. The Plaintiffs ,also ,made all payments on their loan with 

Nationstar, including the June payment. 

·14. On or about May31, 2010, tJ:e Plaintiffs contacted Defendant Nationstar to inquire about 

the status of their checks for construction. At .this time, Defendant Nationstar notified the Plaintiffs 

that they would not be receiving any checks, because their loan had alieady been processed for 

payoff. 

15. On or about June 10, 2010, the Plaintiffs received correspondence 'from Defendant 

Nationstar informing them that the false credit reporting had been corrected. 

16. On or about June 15, 2010, the Plaintiffs ran their credit report to confirm that the' false 

credit reporting described in paragraph ten (10) had been corrected. Seeing that the false credit 

report had been corrected and having been told by Defendant Nationstar that there was no 

construction money on the way, the Plaintiffs sought 'alternative financing of their new home 

constructi on. 

17. On or about July 9,2010, the Plaintiffs were notified that they have been approved with 

, Bank of America for a VA Home loan with an interest rate of 4.9%. 
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18. . On or about July 16,2010, Bank of America contacted the Plaintiffs and told them that their 

loan was being turned dqwn because oflate payment history being reported by Defendant Nationstar. 

19. On or about July 19,2010, Plaintiff Michael Griggs and his boss, Diane Sigmon, attempted 

to contact Defendant Nationstar tq rectify this matter. They were eventually referred to an 

agent/employee of Defendant N ationstar named "Elliot." Elliot told them he would have to look into . 

the matter and call them back. 

20. On or about July 28,2010, the Plaintiffs were contacted by Elliot who notified the Plaintiffs 

that Defe~dant Nationstar had onc~ again corrected their false credit reporting against the Plaintiffs. 

Elliot then offered the Plaintiffs two options. First, the Plaintiffs could leave their loan in payoff 

mode, but that some documents were "missing" and that the Plaintiffs would have furnish those 

"miss~g" documents to finish the payoff. The second option was that the Plaintiffs could accept 

their insurance settlement back to rebuild with. This second option was the same "solution" 

Defendant Nationstar had proposed as described in paragraph twelve (12) and thirteen (13) above, 

. which the Plaintiffs had already tried once. Desperate to secure financing since they had already told 

their builder to begin (as described in paragraph 13), the Plaintiffs accepted the second option and 

were once again faxed a packet which was filled out and sent back to Defendant Nationstar. The 

Plaintiffs completed the packet and faxed it back Defendant Nationstar. 

21. On or about August 4,20 1 0, the Plaintiffs contacted Defendant Nationstar to check on the 

status of their construction checks. Defendant Nationstar informed 'the Plaintiffs that they were 

missing documents from the packet that had been sent in. The Plaintiffs re-faxed the packet 

described in paragraph twenty (20). 

22. On or about August 20, 20 1 0, the Plaintiffs received notice from Nationstar that they were 
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in default on their loan for the months of May, June and July. 

23. On or E!-boutAugust23, 2010, the Plaintiffs contacted Elliot about the default notice and was 

told by Elliot that the defaultnotice had been corrected 

24. On or about August 27,2010, having received no further communication regarding their 

construction checks, the Plaintiffs applied with another bank: in an effort to try to refinance their 

Nationstar loan. The Plaintiffs were denied., once again because Defendant Nationstar was falsely 

reporting late payn;:tents against the Plaintiffs credit history. 

25. . On or about August 28,2010, the Plaintiffs contacted Elliot again to complain about their . 

situation. Elliot explained to the Plaintiffs that they would have make the July and August payments 

before their history could be corrected, despite the fact that Nationstar had told the Plaintiffs that 

their loan was "in payoff' for much of that time. Under protest, the Plaintiffs made those payments 

because they knew of no other way to resolve their situation. 

26. On or about September 8, 2010, Defendant Natio~tar informed the Plaintiffs that the false 

credit reporting against the Plaintiffs had been corrected. This was the third time the Plaintiffs had 

been so informed. 

27. Subsequent to the events described above, and in an effort to mitigate their damages, the 

Plaintiffs did finally succeed in refinancing their loan, albeit with Defendant Nationstar. That 

refinancing was for $187,500 at a 5.25% interest rate. The Plaintiff is informed and believes 

$7500.00 of that amount was for closing costs on the loan. 

FOR A FIRST CAUSE OF ACTION 
(Defamation Per Se) 

28. That paragraphs one (1) through twenty-seven (27) are hereby incorporated herein as if 
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completely repeated herein verbatim. 

29. The Defendant Nationstar did publicize libelous and slanderous per se statements to third 

party credit reporting agencies, by inaccurately reporting that the Plaintiffs had failed to timely make 

payments on their loan. Defendant Nationstar's actions have also caused these statements to be 

published to any third party who obtains information from these credit reporting agencies. 

30. The Defendant Nationstar knew or should have known such statements were false. 

31. That as a direct and proximate result of the above set out acts and omissions of Defendant 

Nationstar, the Plaintiffs have suffered damages as hereinafter set out.. 

FOR A SECOND CAUSE OF ACTION 
(Noncompliance with the Fair Credit Reporting Act, 15 U.S.C.S 1681 et seq.) 

32. That paragraphs one (1) through thirty-one (31) are hereby incorporated herein as if 

completely repeated herein verbatim. 

33. That the Defendant Nationstar has statutory duties under the Fair Credit Reporting Act to: 

a Not report information relating to a consumer to any consumer reporting agency if the 

person knows or has reasonable cause to believe that the information is inaccurate. 15 

U.S.C.S. §1681s-2(a)(1)(A). 

b. Not furnish any information relating to a consumer to any consumer reporting agency if 

the Defendant was notified by the consumer that specific information was inaccurate and 

the information is, in fact, inaccurate. 15 U.S.C.S. §1681s-2(a)(1)(B)(i) and (ii). 

c. To promptly notify the consumer reporting agency that the information provided was 

inaccurate and to not thereafter furnish to the agency any of the informZ!-tion that remains 

incomplete or inaccurate. 15 U.S.C.S. §1681s-2(a)(2.)(B). 
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d. Conduct an investigation with respect to the disputed information and if the investigation 

finds the information reported was inaccurate, promptly notify each consumer repo'rting 

agency to which the Defendant provided the inaccurate information and provide any 

correction necessary to make the information provided by the Defendant accurate. 15 

u.s.C.s. §1681s-2 (a)(8)(E) (i) thru (iv) and 15 U.S.C.S. §1681s-2(b)(l). 

e. Provide notice of any negative reporting to the consumer. 15 U.S.C.S. §1681s-2(a)(7). 

f Properly investigate and correct disputed incorrect information reported. 15 U.S.C.S. 

§1681s-2(a)(8)(E) and §1681s-2(b). . 

34. That Defendant Nationstar has negligently and willfully breached the duty listed in paragraph 

thirty-three (33) by reporting information they knew or had reasonable cause to believe was 

inaccurate. 

-
35. . That the Defendant Nationstar has negligently and willfully breached the duty listed in 

paragraph thirty-three (33) by reporting' information after the Plaintiffs notified Defendant 

Nationstar of the inaccuracy of their payment history and loan status and that their payment history 

and loan status were, in fact, not accurate. 

36. That the Defendant Nationstar has negligently and willfully breached the duty listed in 

paragraph thirty-three (33) by failing to notify the consumer reporting agency that the information 

provided was inaccurate and failing to not thereafter furnish to the agency any of the information that 

remains incomplete or inaccurate. 

37. That the Defendant Nationstar has negligently and willfully breached the duty listed in 

paragraph thirty-three (33) by failing to conduct an investigation with respect to the disputed 

information and if the investigation finds the information reported was inaccurate, promptly notify 
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each consumer reporting agency to which the Defendant Nationstar provided· the inaccurate 

information and provide any correction necessary to make the information provided by Defendant 

Nationstar accurate. 

38. That as a direct and proximate result of the above set out acts and omissions of Defendant 

Nationstar, the Plaintiffs have suffered damages as, hereinafter set out. 

FOR A TIITRD CAUSE OF ACTION 
(Breach of Contract) 

39. That paragraphs one (1) through thirty-one (38) are hereby incorporated herein as if 

completely repeated her~in verbatim. 

40. The note described above between the Plaintiffs and Defendant Nationstar represent a 

binding agreement between the Plaintiffs and Defendant Nationstar. Said agreement was for 
, 

Defendant Nationstar to provide fin~cing and loan servicing for the Plaintiffs' home as mortgagee, 

'with the Plaintiffs to make timely payments and meet other obligations required of them as the 

mortgagors. 

41. That the Plaintiffs did meet all their obligations under the contract, not the least. of which 

was making timely payments and securing insurance settlement proceeds in a timely fashion to 

satisfy their mortgage after the fire described in paragraph four (4). 

42. That Defendant Nationstar breached the agreement by unjustifiably failing to perform the 

contract. Specifically, Defendant Nationstar failed to adequately service the Plaintiffs' mortgage, 

repeatedly reporting false credit history information against the Plaintiffs. 

43. That as a direct and proximate result of the above set out acts and omissions by Defendant 

Nationstar, the Plaintiffs have suffered damages as hereinafter set out. 
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FOR A FOURTH CAUSE OF ACTION 
(Breach of Contract Accompanied by Fraudulent Act) 

44. That paragraphs one (1) through forty-three (43) are hereby incorporated herein as if 

-completely repeated herein verbatim. 

45. The note described above between the Plaintiffs and Defendant Nationstar represent a 

binding agreement between the Plaintiffs and Defendant Nationstar. Said agreement was for 

Defendant Nationstar to provide financing and loan serVicing for the Plaintiffs' home as mortgagee, 

with the Plaintiffs to make timely payments and meet other obligations required of them: as the 

mortgagors. 

46. That Defendant Nationstar breached the agreement by unjustifiably failing to perform the 

contract. Specifically, but not limited to, Defendant Nationstar's failure to adequately service the 

Plaintiffs' mortgage by repeatedly reporting false credit history information against the Plaintiffs, 

failing to provide the Plaintiffs with accurate payoff amounts and statements, and failing to timely 

process paperwork related to the Plaintiffs account. . 

47. That Defendant Nationstar committed said breach with fraudulent intent and by fraudulent 

acts. 

48. That as a direct and proximate result of the above set out acts and omissions by Defendant 

Nationstar, the Plaintiffs have suffered damages as hereinafter set out. 

FOR A FIFTH CAUSE OF ACTION 
(Tortious interference with Prospective Contract) 

49. That paragraphs one (1) through forty-eight (48) are hereby incorporated herein as if 

completely repeated herein verbatim. 
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50. That there was a reasonable probability that the Plaintiffs would have realized contractual 

relations for new financing without Defendant Nationstar's false credit reporting. Specifically, but 

not limited to, the facts as alleged in paragraphs ten (10), seventeen (17) and eighteen (18) above. 

51. That Defendant N ationstar intentionally interfered with the Plaintiffs' potential contractual 

relations. 

52. That Defendant Nationstar's purposes in interfering with the Plaintiffs' prospective 

contracts were improper. 

53. That Defendant Nationstar's methods in interfering With the Plaintiffs' prospective 

contracts were improper. 

54. That as a direct and proximate result of the above set out acts and omissions by 

Defendant Nationstar, the Plaintiffs have suffered damages as hereinafter set out. 

FOR A SIXTH CAUSE OF ACTION 
(Violation of the South C~rolina Unfair Trade Practice~ Act ,S.C. Code Ann. §39-5-10 et 

seq.) 

55. That paragraphs one (1) through fifty-four (54) are hereby incorporated herein as if 

completely repeated herein verbatim. 

56. That Defendant Nationstar has engaged in unfair methods.of·competition and unfair or 

deceptive acts or practices in the conduct of trade and commerce. Specifically, but not limited to, 

Defendant Nationstar's act~ and omissions as pled inparagraphs five (5), nine (9), eleven (11) 

through fifteen (15), twenty (20) through twenty-two (22), and twenty-foUr (24) through twenty-six 

(26). 

57. That Defendant Nationstar's acts and omissions as pled above violate S.C. Code Ann. 

§39-5-20. 
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58. That Defendant Nationstar's acts and omissions as pled above are offensive to public 

policy and are capable of repetition. 

59. That :as a direct and' proximate result of the above set out acts and omissions by 

Defendant Nationstar, the Plaintiffs have suffered damages as hereinafter set out. 

FOR A SEVENTH CAUSE OF ACTION 
(Negligent Misrepresentation) 

60. That paragraphs one (1) through fifty-nine (59) are hereby incorporated herein as if 

completely repeated herein verbatim. 

61. That Defendant Nationstar made false representations to the Plaintiffs. Specifically, but 

not limited to the false representations made by Defendant Nationstar in paragraphs five (5), nine 

(9), eleven (11) through fifteen (15), twenty (20) through twenty-two (22), and twenty-four (24) , 

through twenty-six (26). 

62. That Defendant Nationstar had a pecuniary' interest in making these statements. 

63. That Defendant Nationstar owed a duty of care to see that they communicated truthful 

information to the Plaintiffs: 

64. That Defendant NationstarJ)reached that duty byfailing to exercise due care. 

65. That the Plaintiffs justifiably relied on the representations. 

66. That the Plaintiffs suffered pecuniary loss as a direct and proximate result of their reliance 

on Defendant Nationstar's representatipns. 
" 

67. That as a direct and proximate result of the above set out acts and omissions by 

Defendant Nationstar, the Plaintiffs have suffered damages as hereinafter set out. 
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DAMAGES 

68. That as a direct and proximate result of the above set out acts and omissions of the 

Defendant, the Plaintiff was damaged in the following particulars to-wit: 

a. Actual and consequential damages; 

b. Future damages; 

c. Embarrassment, Humiliation, emotional distress and anguish; 

d. Injury to reputation; 

e. Injury to 'credihvorthiness; 

f. Attorney's fees and costs. 

g. Treble damages pursuant to S.C. Code Ann. §39-5-140. 

69. The Plaintiff also believes that she is entitled to punitive damages as the Court may award. 

WHEREFORE, the Plaintiff seeks judgment against the Defendant N ationstar for actual and 

consequential damages; future damages, treble damages, as well as punitive damages, along with 

such other relief that the Court deems appropriate. 

WUKELA LA W FIRM 

Florence, South Carolina 

March -l, 2011 
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STATE OF SOUTH CAROLINA 

COUNTY OF DARLINGTON 

Amanda and Michael Griggs, 

Plaintiff( s) 

vs. 

Nationstar Mortgage, LLC 

Defendant(s). 

IN THE COURT OF COMMON PLEAS 

CASE NO.: 2011-CP-160135 

DEFENDANT'S ANSWER AND 
AFFIRMATIVE DEFENSES. 

COMES NOW, Nationstar Mortgage, LLC (''Nationstar''), the Defendant in the 

above· styled civil action, and hereby responds to the Plaintiffs', Amanda and Michael , 

Griggs', Complaint and shows this Honorable Court as follows: 

JURISDICTION: 

1. Defendant is without suffiCient information to answer the allegations contained in 

Paragraph 1, therefore the allegations are denied, and strict proof thereof is demanded. 

2. Defendant admits it is authorized to transact business in South Carolina and 

subject to the jurisdiction of this Honorable court, any remaining allegations in 

paragraphs 2 and 3 are denied, and strict proof thereof is demanded. 

FACTUAL ALLEGATIONS: 

3. Defendant admits that on or about April 15, 2010 it held a note against certain real 

property owned by the Plaintiffs. Defendant is without sufficient information to answer 

the remaining allegations contained in Paragraph 4, therefore the allegations are denied 

and strict proof thereof is demanded. 
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4. At this time, Defendant is without sufficient information to answer the allegations 

contaiDed in paragraph 5 through 26, therefore the allegations are denied and strict proof 

thereof is demanded. 

5. With regard to paragraph 27, Defendant admits that the Plaintiffs refinanced their 

original loan with Defendant for a principal amount of $187,500.00 at an interest rate of· 
~ .'. . . 

5.25% with closing costs of $7,500.00. However, Plaintiffs' assertion that they sought to 

mitigate their damages is a legal conclusio? which Defendant.is not required to either 

admit or deny. To the extent a response is required; Defendant denies the same and 

demands strict proof thereof. 

FOR A FIRST CAUSE OF ACTION 
(Defamation Per Se) . . 

6. Defendant denies the allegations in paragraphs 29,30 and 31, and demands strict 

proof thereof. 

FOR A SECOND CAUSE OF ACTION 
(Noncompliance with the Fair .Credit.Reporting Act, 15 USC 1681 et. seq.) 

7. Defend'ant denies the allegations in paragraphs 33 through 38, and demands strict 

proof thereof. 

FOR A THIRD CAUSE OF ACTION 
(Breach of Contract) . 

8. . With regard to paragraph 40, Defendant states that the Note and Mortgage speak 

for themselves. Therefore, Defendant shall be deemed to deny the facts and allegations 

as characterized by the Plaintiffs in paragraph 40. 

9. Paragraphs 41,42, and 43 do not contain factual allegations, but instead legal 

conclusions which Defendant is not required to either admit' or deny. To the extent a 

27 



response is required; Defendant denies any allegations therein, and demands strict proof 

thereof. 

FOR A FOURTH CAUSE OF ACTION 
(Breach of Contract Accompanied by Fraudulent Act) 

10. With regard to paragraph 45, Defendant states that the Note and Mortgage speak 

for themselves. Therefore, Defendant shall be deemed to deny the facts and allegations 

as characterized by the Plaintiffs in paragraph 45. 

11. Defendant denies the allegations in paragraphs 46, 47 and 48, and demands strict 

proof thereof. 

FOR A FIFTH CAUSE OF ACTION 
(Tortious Interference with Prospective Contract) 

12. Defendant denies the allegations in paragraphs 50 through 54, and demands strict 

proof thereof. 

FOR A SIXTH CAUSE OF ACTION 
(Violations of the South Carolina Unfair Trade Practices Act S.c. Code Ann. §39-5-

10 et. seq.) 

13. Defendant denies the allegations in paragraphs 56 through 59, and demands strict 

proof thereof.. 

FOR A SEVENTH CAUSE OF ACTION 
(Ne·gligent Misrepresentation) 

14. Defendant denies the allegations in paragraphs 61 through 67, and demands strict 

proof thereof. 

DAMAGES 

15. Defendant denies the Plaintiffs were damaged as alleged in paragraph 68, and 

demands strict proof of such damage. Defendant further denies that Plaintiffs are entitled 

to punitive damages. 
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FOR A FIRST AFFIRMATIVE DEFENSE 

Defendant asserts that Plaintiffs' Complaint fail to state claims upon which relief 

can be granted and therefore should be dismissed pursuant to Rule 12(b)(6) of the South 

Carolina Rules of Civil Procedure. 

FOR A SECOND AFFIRMATIVE DEFENSE 

Defendant asserts the defenses of waiver, estoppel, recoupment and setoff. 

FOR A THIRD AFFIRMATIVE DEFENSE 

Defendant asserts the defense that any error or violation that may have occurred 

in this case was not intentional and resulted from a bona fide error notwithstanding the 

maintenance of procedures reasonably adapted to avoid such an error. 

FOR A FOURTH AFFIRMATIVE DEFENSE 

Defendant asserts the defense that any violation that may have occurred was de 

minimus or technical in nature, and Defendant has substantially complied with all 

applicable statutes and regulations. 

WHEREFORE, DEFENDANT, Nationstar Mortgage, LLC prays as follows: 

(a) That the Plaintiffs' Complaint be dismissed and all charges cast against 

Plaintiffs; 

(b) That this honorable Court enter judgment against Plaintiffs and infavor of 

Defendant on all Counts; 

(c) That Defendant be entitled to recover costs and attorneys' fees for having 

to defend against this Complaint; and 

(d) That Defendant have such other and further relief as this honorable Court 

deems just and proper. 
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SIGNATURE ON NEXT PAGE 

This !¢Of April, 2011. 

Summer H. Smoot, 
S.C. Bar No.: 80700 
A TIORNEYS FOR THE DEFENDANT 
1587 Northeast Expressway 
Atlanta, GA 30329 
(770) 234-9181(Telephone) 
(770) 329-8023 (Facsimile) 
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STATE OF SOUTH CAROLINA 

COUNTY OF DARLINGTON 

Amanda and Michael Griggs, 

Plaintiff(s) 

vs. 

Nationstar Mortgage, LLC 

Defendant(s). 

IN THE COURT OF COMMON PLEAS 

CASE NO.: 2011-CP-160135 

CERTIFICATE OF SERVICE FOR 
DEFENDANT'S ANSWER AND 

AFFIRMATIVE DEFENSES. 

. ~". 

The undersigned does hereby certify that on the -1L day of April, 2011, a copy 

. of the Defendant'"s Answer and Affinnative Defenses for the above captioned case, was 

sent via first-class mail via United States Postal Service to the following address: 

Patrick 1. McLaughlin, Esq. 
Attorney for Plaintiffs 

. PO Box 13057 . 
Florence, SC 29504 

Dated: April~l. 
Johnson & Freedman, LLC 

Summer H. Smoot, 
S.c. Bar No.: 80700 
A TTORNEYS FOR THE DEFENDANT 
1587 Northeast Expressway 
Atlanta, GA 30329 
(770) 234-9181(Telephone) 
(770) 329-8023 (Facsimile) 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF CO:M1Y.fON PLEAS 
) THIRD JUDICIAL CIRCUIT 

COUNTY OF DARLINGTON ) CJ 
~ = ) CASE NO.: 201 t-CP-16::135 

pO 
:;or"" 

) C~U> en ." " 

Z:X0 fT1 .. :: 

Amanda and Michael Griggs, ) MOTION AND ORDER INF~®N r Plaintiff, ) FORM AND COVERS~ C> 

vs. ) oC:(J) 
-0 m c::OC: 

) :z:~C"l ::J: 
0 ...... :::;3-c; 

Nationstar Mortgage, LLC, ) -<. (ft -- 0 .. 
(ft' 

.. Defendant. ) 
.0 C> o· (.0) . 

Plaintiffs Attorney: Defendant's Attorney: 
Patrick J. McLaughlin, Bar No. 73675 ----' Bar No. __ 
Address: Address: 
P.O. Box 13057, Florence, SC 29504-3057 --
Phone: 843-669-5634 Fax 843-669-5150 Phone: --Fax __ 
E-mail: Other: E-mail: Other: 
IZlMOTION BEARING REQUESTED (attach written motion and complete SECTIONS I and ill) 
OFORM MOTION, NO BEARING REQUESTED (complete SECTIONS II and 'ill) 
OPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II andIII) 

SECTION I: Hearing Information 
Nature of Motion: Motion to Compel 

DYEs/ONO Estimated Time Needed: 30 minutes Court Reporter Needed: 

lKdWritten motion attached 
SECTION II: Motion/Order Type 

DForm Motion/Order ~ . 
I hereby move ~ ~y the 0 as s:t forth in the attached proposed order. 

0- V. ~)ir 
Signafcife of AttorneY10r~Plaintiff /0 Defendant . Da sub itted. 

SECTION III: Motion Fee 
IZl PAID - AMOUNT: $ 
o EXEMPT: o Rule to Show Cause in Child ~r Spousal Support 

(check reason) D Domestic Abuse or Abuse and Neglect o Indigent Status o State Agency v. Indigent Party o Sexually Vi{)lent Predator Act o Post-Conviction Relief 
. 0 Motion for Stay in Bankruptcy 
o Motion for Publication D Motion for Execution (Rule 69, SCRCP) 
o Proposed order submitted at request of the court; or, 

reduced to writing from motion made in open court per judge's instructions 
Name of Court Reporter: __ 

o Other: 
JUDGE'S SECTION o Motion Fee to be paid upon filing of the attached JUDGE CODE --

order. 
o Other: Date: 

CLERK'S VERIFICATION ., , 

,,- ,.._ ... ("".r"IP\/' 

Collected by: __ Date Filed: 
tRUI= M.'f:PTlt-lED v> ... , I: 

to.- V~ .. t-

O MOTION FEE COLLECTED: $_ . C ~ 
tfJ/!""" ~ ... t5 ·iA.-;:~C;'" o CONTESTED - AMOUNT DUE: $ 
'~" i- .. ..-;c" -' J 
,.r'" -:"" _ ~~.';.'~':' . .,..: ,I ,-, 

-~- F"'(' ,I ~ r~. I, " ~-'; •• 'j -.' 

SCCA 233 (11/2003) 



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
) 

COUNTY OF DARLINGTON ) Civil Action No. 20I'l-CP-16-135 
f'"-J 

0" 
= 

Amanda and Michael Griggs, ) ~, 
(/) -n·· 

) .-rn(J'> -";0" .. ~ -:;::::;';:0 

Plaintiffs, ) C>O-l W r--1-"-1 o . 0 ) -;l:.OoJ rn o· 
) MOTION TO COMPEL " c(J'l -0 vs. O~C :x 0 C-I'-' 
) AND AWARD EXPENSES ~?3C> -...c:.. (J'l .. 

Nationstar Mortgage, LLC, ) PURSUANT TO RULE 37 
_ 0 

(J'>i::J 0 

) 0" c,,) 

Defendant. ) 
) 

COIv1ES NOW the Plailltiffs, by and through the undersigned attorney, seeking an Order 

from this Court compelling discovery and awarding expenses pursuant to Rule 37 of the South 

Carolina Rules of Civil Procedure. On or about April 29, 2011, the Plaintiffs served the Defendant 

with written Interrogatories and Requests to Produce. Via responses dated June 30, 2011, the 

Defendant partially responded to the Plaintiffs' discovery requests. Specifically, the Defendant 

objected to several of the Plaintiffs'discovery requests. Those requests and the Defendant's 

objections are listed below. 

In making this motion, Plaintiffs' counsel notifies the Court that by his signature below, he 

has made a reasonable effort to reach agreement with opposing counsel on the matters set forth in 

this motion, pursuant to Rule 26 of the South Carolina Rules of Civil Procedure. 

DISCOVERY BEING SOUGHT 

1) Discovery Issue No.1: Interrogatory No. 10: In regards to the Defendant's 

Third Affirmative Defense, list with specificity the procedures the Defendant reasonably adapted to 
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avoid such occurrences they claim were "bona fide error" in this particular case. The Plaintiffs are 

specifically requesting: 

a. a full and complete payment history which shows not only the actUal payments from 

the Plaintiffs being due and received, but also showing which payments the 

Defendants did not properly record, improperly reported or whatever other incIdents 

led to what the Defendant asserts were "bonafide errors". 

b. detailed description of how the alleged "bonafide errors" were discovered, what was 

done to correct the alleged "bonafide errors," what was done to make sure that the 

alleged "bonafide errors" were corrected, and what was done to prevent the, alleged 

"bonafide errors" from occurring again. 

c. A detailed description of the procedures the Defendant asserts were reasonably 

adapted to protect against such alleged "bonafide errors." This description should 

include when the procedures were adapted, who was in charge of insuring the 

procedures were followed, documentation memorializing whether or not such 

procedures were followed, and a listing of every time these procedures were not 

followed OR failed to prevent the same or similar type of "bonafide errors" that are 

alleged in the current complaint, going back a minimum of five (5) years prior to 

April 15, 2010. 

Response: Defendant objects to this interrogatory to the extent it seeks information which 

is confidential, proprietary, or otherwise privileged, including but not limite~ to the internal policies 

and procedures of Defendant. Further, although Defendant's affmnative defenses are not an 

admission of improper conduct or errors on the part of the Defendant, Defen~t believes that if any 
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errors occurred they were the result of miscommunication and misunderstanding, perhaps by both 

parties. As such, any errors that occurred were bonafide errors and not the result of negligence or 

willful intent. 

2) Discovery Issue No.2: Interrogatory No. 11: In nigards to the Defendant's 

Fourth Affirmative Defens~, explain with specificity how any violations that occurred were simply 

de minimus or technical in nature as well as listing with specificity how the Defendant has 

substantially complied with all applicable statutes and regUlations. 

Response: Defendant objects to this interrogatory on the grounds that it is vague, overly 

broad and unduly burdensome and fails to specify the statute( s) which the Plaintiffs assert haslhave 

been violated by the Defendant. However, subject to said objection, see Defendant's response to 

Interrogatory No.1 0 above regarding the benefit of the [mal refinancing package which the Plaintiffs 

benefitted from. The refinanced loan modified the original note and mortgage and: served as a 

novation, thereby voiding any claims regarding the previous loan. 

3) Discovery Issue No.3: . Interrogatory No. 16: For each lawsuit brought against 

the Defendant within the past seven (7) years involving similar causes of action, state the name, civil 

action/docket number of the lawsuit, the jurisdiction and venue in which such action is or was 

pending, the disposition of such action, and the names, addresses and telephone numbers of attorneys 

w:ho represent or represented the parties asserting the claims against the Defendant. 

Response: Defendant objects to this interrogatory on the grounds that it seeks information 

which is not reasonably calculated to lead to the discovery of admissible evidence, and therefore 

irrelevant. Further, Defendant objects on the grounds that the interrogatory is unduly buraensome as 

the information sought is a matter of public record and is equally available to both parties. 
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4) Discovery Issue No.4:. Interrogatory No. 17: State with specificity the net 

worth, gross earnings and profit of the Defendant for the five (5) years prior to April 15, 2010. 

Response: Defendant objects on the grounds that the interrogatory is unduly burdensome as 

the information sought is reported publically and is equally available to both parties. 

5) Discovery Issue No.5: Requestto Produce No. 10: A copy of each and every 

. . 

document that memorializes Defendant's standards, rules, procedures and/or internal policies 

governing the handling of payoffs, credit reporting"correcting credit report information. 

Response: Defendant objects to this request on the grounds that.it seeks information or 

documents which are confidential or proprietary or otherwise privileged. 

6) Discovery Issue No .. 6: Request to Produce No. 17: A copy orany internal 

reports, studies, and/or memorandum detailing the payment history average of all the Defendant's 

residential home loans. Specifically, the Plaintiffs request the information which would document 

how the Plaintiffs' payment history rates in comparison to all other residential home loan customers 

of the Defendant. Plaintiffs specifically request. any such documents which would contain such 

information. 

Response: Defendant objects to this request to the extent it seeks·information or documents 

which are work-product, subject to the attorney-client privilege, or other privileged. Defendant 

further objects to this request to the extent it seeks information or documents which are confidential 

and proprietary. 

7) Discovery Issue No. 7: Requestto Produce No. 18: All documents or tangible 

things referring to or relating to Defendant's policies and procedures regarding loan applications, 

credit reporting, erroneous credit reporting correction, payoff statements and procedures related to 
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insurance payoffs as a result of fires. 

Response: Defendant objects to this request to the extent it seeks information or documents 

which are work-product, subject to the attorney-client privilege, or other privileged. Defendant 

'7) 

further objects to this request to the extent it seeks information or documents which are confidential 

and proprietary. 

8) Discovery Issue No.8: Request to Produce No. 19: All documents 

referencing the net worth, gross earnings and profit of the Defendant for the five (5) years prior to 

April 15, 2010. 

Response: Defendant objects to this request on the grounds that it is overly burdensome as 

the information is reported publically and therefore, equally available to both parties. 

ARGUMENT 

As to Discovery Issue No.1. The Defendant specifically pled an affirmative defense 

claiming that any error or violation that may have occurred in this case was not intentional and was 

the result of a bonafide error in attempting the maintenance procedures reasonably attached to avoid 

such error. The discovery requ(fsted through Interrogatory No. lOis reasonably calculated to lead to . 

relevant evidence by which this claimed affmnative defense could be shown to be more or less likely 

to be true. In short, the Defendant cannot claim a defense and then seek to deny the Plaintiffs' 

discovery of information which would allow the Plaintiffs to investigate the defense as claimed by 

the Defendant. As such, the Plaintiffs request that the Court compel the discovery of this 

information. 

As to Discovery Issue No.2. The Defendant claims that any violation which may have 

occurred was de minimus or technical in nature and that the Defendant has substantially complied 

37 



';..l 

v.~th all statutory regulations. Yet, when asked to specifically explain how any violations were de 

minimus or technical, the Defendant is nonresponsive. Further, when asked to explain with 

specificity which applicable statutes and regulations they have substantially complied with, the 

Defendant is once again nonresponsive. 

In other words, the Defendant is saying that any violations were simply inconsequential 

and/or technical mistakes and seems to be asserting some type of protection through alleged 

compliance with 'laws. However, the Defendant refuses to explain how -they arrived at these 

affirmative defenses while also refusing to designate which applicable statutes and regulations they 

are asserting they are in compliance with. Once again, it is impossible for the Plaintiffs to 

investigate such a generalized blanket defense, while the Defendant refuses to provide information 

related to such defense. As such, the Plaintiffs request that the Court compel the discovery of this 

information. 

As to Discovery Issue No.3. The Defendant seems to be asserting affirmative defenses 

which claim that any violations were simple mistakes and that they have procedures and systems in 

place to protect against said mistakes. The Plaintiffs are entitled to this information, which is 

reasonably calculated to uncover whether or not there have been similar instances of other people 

suffering from the same "mistakes" that the Plaintiffs allege, at the hands of the Defendant. 

To the extent that the question may be too overly broad, the Plaintiffs would revise their 

request to seek information of any lawsuits within the past seven years related to causes of action 

from "mistakes" which occurred in the billing, payment crediting, or credit reporting of customers by 

Defendant Nationstar. As such, the Plaintiffs request that the Court compel the discovery of this 

information. 
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As to Discovery Issue No.4. The Plaintiffs have asserted and are informed and·believe that 

they may be entitled to punitiv~ damages in this matter. As such, the Defendant's ability to pay is 

relevant and discoverable information.· As a corporation, the Plaintiffs are informed and believe that 

Defendant Nationstar has easy access to the information sought concerning their net worth, gross 

earnings and profit,' as such information is routinely kept and disseminated to boards of directors, 

shareholders, financial institutions, etc. by corporations. 

The Plaintiffs argue that it is disingenuous for the Defendant to assert that production of this 

information is burdensome, and the Plaintiffs argue that the Defendant can more easily and quickly 

obtain this information. As such, the Plaintiffs request that the Court compel the disc?very of this 

information .. 

As to Discovery Issue No.5. Having asserted in their Third Affirmative Defense, the 

maintenance of procedures t.o avoid such errors thatare asserted in this ,Complaint, the Defendant 
, ' 

. now seeks to deny the Plaintiffs the right to discover ,vhat the Defendant's actual policies and 

procedures are. Once again, it is difficult to understand how the Defendant can assert a defense on 

one hand and deny the Plaintiffs the right to investigate that defense on ~e other. As such, the 

Plaintiffs request that the Court compel the discovery of this infomlation. 

As to Discovery Issue No.6. This issue is similar to Discovery Issue No.5, except that now 

the Defendant al so asserts that this information is somehow work product and subj ect to the attomey-

client privilege or "other privilege." The Plaintiffs are informed and believe that the information 

requested should be information which the Defendant has or has accumulated in their ordinary 

course of business. 

If the Defendant is truly saying that they do not have any such information or documents 
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other than information or documents wbich have been prepared as the result of litigation, the 

Plaintiffs would argue that the very admission is proof of negligence ill the operation of their 

business. In other words, the Plaintiffs are informed and believe that tills' is exactly the type of 

information that reasonable companies in the business of loaning money and/or servicing loans 

would generate and use in the practice of servicing their customers and assuring that the types of 

situations wbich led to tills lawsuit do not occur. As such, the Plaintiffs believe they are entitled to 

tills information and aSk that the Court compel the discovery of tills information. 

As to Discovery Issue No.7. See the arguments for Discovery Issues No.5 and 6. 

As to Discovery Issue No.8. See the argument for Discovery Issue No.4. 

AWARD OF EXPENSES . 

Having made the arguments above to compel discovery, the Plaintiffs would also ask that the 

Court award the Plaintiffs with the expenses of having to bring thisMotion to Compel, to include the 

costs of filing the Motion as well as reasonable attorney' s fe~s incurred by the Plaintiffs in bringing 

this motion. The Plaintiffs request tbis award based on the fact that the Plaintiffs" counsel conducted 

a phone conference with opposing counsel on September 20, 2011. Although it appeared that the 

parties would be able to resolve some of these outstanding discovery issues, it was made clear to 

Plaintiffs' counsel that any discovery of the Defendant's internal policies, procedures, etc. would 

have to be compelled. Tbis is despite the fact that Plaintiffs' counsel indicated that the Plaintiffs 

would be willing to enter into a confidentiality agreement to help assuage the Defendant's concerns 

about public dissemination of any proprietary material and information. 

The Plaintiffs are informed and believe that such general policy of forcing opposing parties to 

compel such discovery denotes a primafacie case of bad faith in regards to discovery. As such the 
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Defendant should bear the expenses associated with the Plaintiffs being forced to compel this 

discovery. 

CONCLUSION 

Having made the argUments above, the Plaintiffs respectfuIIy request th~ the ccSh issue an 
_0 - 41" .... r- ' , 
:;0 t"f:l en 

order compelling the discovery requested and granting the Plaintiffs and a~f ~onaMe 
c;')o~ ,.:.;. r-. ~~~ ~ , 
o 0 

expenses to include attorney's fees and costs in this matter pursuant to RuIe 37(iS~t fT\ 
, ' o~c 0' C..-o\G) , , 

, ~-c;') 

Respectfully submitted, ~?JUl 
.0 

Florence, South Carolina 

Septe~ber E, 2011 

WUKEEA 
/' 

// 

//. ( 

~
A ATRICKJ. MCLAUG 

Attorney for Plaintiffs 
P.O. Box 13057 
Florence, SC 29504-3057 
843-669-5634 
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. Scott B. Suggs 
Darlington County Clerk Of Court 
1 Public Square, Room B-4 
Darlington, South Carolina 29532 

Gallivan, White & Boyd, P.A. 
ATTORNEYS AT LAW 

February 1,2012 

Re: Amanda and Michael Griggs v. Nationstar Mortgage. LLC . 
parlington County Case No. 20 11-CP-16-0 13 5 
GWB File No. 7063-1 ' 

Dear Mr. Suggs: 

1201 Main Street. Suite 1200 

Post Office Box 7368 (29202) 

Columbia, South Carolina 29201 

Telephone 803.779. J 833-
Facsimile 803.779.1767 

www.GWBla ... firrn.com 

Please find enclosed for filing the original and a copy of the Motion for Judgment on the 
. Pleadings in the above-referenced matter. Please file the original and return the clocked copy to me 
in the.enclosed envelope. We have also enclosed the filing fee in the amount of$25.00. 

Thank you for your assistance in this matter. Please do not hesitate to contact me if you 
have any questions or concerns. 

CCT/ssl 
Enclosures 
cc: 
Patrick 1. McLaughlin 
Wukela Law Firm 
P.O. Box 13057 
Florence, SC 29504-3057 

GALLIVAN, WHITE & BOYD, P.A. 

Childs Cantey Thrasher 
. Direct Dial: 803-724-1717 

Email: cthrasher@gwblawfirm.com 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
) 

COUNTY OF DARLINGTON ) 
) 

Amanda and Michael Griggs ) CASE NO. 2011-CP-16-0135 
o Plaintiff . ) 
v. ) 

) MOTION AND ORDER ThTFORMATION 
Nationstar Mortgage, LLC ) FORM AND COVER SHEET 

) 
0" Defendant ) -----------------------------------Ch k b b . d' ec ox a ove m lcatmg su mIt mg par b 'f ty 
Name and address ofDlaintiff's attorney Name and address of defendant's attorney 
Patrick 1. McLaughlin John T Lay, Jr. 
Wukela Law Firm Gallivan, White & Boyd, P .A. 
P.O. Box 13057 P.O. Box 7368 
Florence, SC 29504-3057 Columbia, SC 29202 

Phone: 803-779-1833 Fax: 
0" MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III) 

o FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III) 

o PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III) 
SECTION I: H;earing Information , 

Nature of Motion: Motion for Judgment on the Pleadings 
Estimated Time Needed: 30 Minutes Court Reporter Needed: 0" YES J 0 NO 

SECTION II: Motion/Order Type 
0" Written motion attached 

.- -

o Form Motion/Order '. 
I ,h~rt:by JTIo,ve ~9r relief or actiq~, by the court as set forth in the attached proposed order. 
( )",~ ,'~:-_ .. >,:.:<"+::>,'-"'~i:-',V<·,<!'., __ .. ,~- February 1. 2012 

sr~ature of Atto~ey- for!V pi aintiffi' 0" Defendant Date submitted 
SECTION ill: Motion Fee 

0"PAID-AMOUNT: $25.00 

o EXEMPT: o Rule to Show Cause in Child or Spousal Support 

(check reason) o Domestic Abuse or Abuse and Neglect 

o Indigent Status 0 State Agency v. Indigent Party 

o Sexually Violent Predator Act o Post-Conviction Relief 

o Motion for Stay in Bankruptcy 

o Motion for Publication o Motion for Execution (Rule 69, SCRCP) 

o Proposed order submitted at request of the court; or,' 
reduced to writing from motion made in open court per judge's instructions 
Name of Court Reporter: 

o Other: 

JUDGE'S SECTION 
o Motion Fee to be paid 'upon filing of the attached order. 

o Other: runGE 
CODE: DATE: 

CLERK'S VERIFICATION 
DATE FILED 

Collected by: 
(print name) 

o MOTION FEE COLLECTED: 

o CO}"T'fESTED - AMOUNT DUE: 
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STATE OF SOUTH CAROLlNA 

COUNTY OF DARLINGTON 

AMANDA AND MICHAEL GRIGGS, 

Plaintiffs, 

v. 

NATIONST AR MORTGAGE, LLC, 

Defendant. 

IN THE COURT OF C011MON PLEAS 
FOR THE 

FOURTH JUDICIAL CIRCUIT 

Civil Action Number 20 ll-CP-16-0 135 

MOTION FOR JUDGMENT 
ON THE PLEADINGS 

MOTION FOR J1JDGMENT ON THE PLEADINGS . 

Pursuant to Rule 12(c) of the South Carolina Rules of Civil Procedure, Defendant 

NationStar Mortgage, LLC (''NationStar;') moves for judgment on the pleadings as to all claims 

asserted by Amanda and Michael Griggs (collectively "Plaintiffs") showmg the Court as follows: 

I. INTRODUCTION 

Plaintiffs' Complaint is based entirely on their contention that NationStar erroneously 

reported Plaintiffs' delinquent mortgage payments to credit reporting bureaus. Even assuming, 

for purposes of this Motion, that NationStar erroneously reponed Plaintiffs' delinquent 

payments, Plaintiffs' fail to raise any issue of fact that would entitle Plaintiffs to judgment if 

resolved in Plaintiffs' favor. Plaintiffs' state law defamation claims are preempted by federal 

statute. Plaintiffs' Fair Credit Reporting Act ("FCRAI!) claims fail because the provision they 

seek relief under provides no public right of action. Plaintiffs' negligent misrepresentation, 

breach of contract, and breach of contract accomparued by fraudulent act claims fail because: (a) 

Plaintiffs waived those claims when they entered a new contract with NationStar; and (b) 

Plaintiffs fail to plead the required elements of those claims. Likewise, Plaintiffs failed to plead 

the required elements of their South Carolina Unfair Trade Practices Act claim. Plaintiffs' 
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tortious interference with prospective contract claim fails because Plaintiffs plead no facts to 

suggest NationStar: (a) intended to interfere with Plaintiffs' prospective contracts; (b) improperly 
~ . 

interfered; or (c) caused Plaintiffs any injury. Accordingly, Plaintiffs' entire Complaint should 

be dismissed. 

ll. RELEVANTFACTUALBACKGRO~~ 

Defendant NationStar holds a mortgage note on Plaintiffs' property. See Plaintiffs' 

Complaint, ~ 4. On or about April 15, 2010, Plaintiffs suffered a residential home fIre. rd. On 

or about April 16, 2010, Plaintiffs requested a payoff amoUIit from NationStar for insurance 

purposes. rd. ~ 5. NationStar provided the payoff amount as of that date, $182,604.80: rd. On' 

April 23, 2010, Plaintiffs received a check from their insurance company made out to Plaintiffs, 

NationStar, and the holder of another mortgage on the property, non-party Ditech. rd .. ~ 6. 

NationStar requested a check payable solely to NationStar, and Plaintiffs requested the same 

from their. insurance company. rd. Plaintiffs received the payoff check to NationStar from their 

insurance company on April 29, 2010, and contacted NationStar. rd. ~ 7. NationStar agreed to 

send a payoff statement to Plaintiffs, and requested Plaintiffs return that payoff statement with 

the payoff check. rd. On May 4, 2010, Plaintiffs received a payoff statement for another loan, 

apparently mistakenly sent tp Plaintiffs by NationStar. rd. ~ 8. NationStar immediately faxed 

Plaintiffs the correct.payoff amount upon learning of the mistake. Id. ~ 9. The .new payoff 

amount, calculated a .month after the initial calculation, was $184,535.50. Id. NationStar 

requested that Plaintiffs send the payoff check for $182,604.80 to NationStar, which Plaintiffs 

did on May 12,2010. Id. 

On May 17, 2010, Plaintiffs attempted to secure fmancing for the construction of their 

new home. rd. ~ 10. During their refmancing attempts, Plaintiffs reviewed their credit report 
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and learned that several late payments were reported by NationStar to credit bureaus. rd.· 

Plaintiffs contend that these reports were incorrect, and informed NationSta: of their belief. rd. 

On May 28, 20ID, apparently unable to secure fmancing, Plaintiffs contacted NationStar and 

NationStar suggested Plaintiffs could use their insurance payment to finance their new 

construction instead of using it to payoff their loan to NationStar. rd. ~ 12. Plaintiffs agreed 

with NationStar's suggestion, and contacted the appropriate department within NationStar. rd. 

At Plaintiffs' request, NationStar sent Plaintiffs a packet of documents to be completed before 

NationStar could release the payoff funds back to Plaintiffs. rd. ~ 13. Plaintiffs allegedly asked 

NationStar at that time if it "was okay" to have their builder start work·on their new home, even 

though Plaintiffs had no fmancing or funds to pay the builder. rd. NationStar allegedly told the 

Plaintiffs they could have the builder start, but would have to pay the builder any difference 

between the insurance payoff check proceeds and the fmal cost of their new home construction. 

rd. On May 3 I, 20 1 0, NationStar informed Plaintiffs that their loan had already been processed 

for payoff and returning the insurance payofffunds was no longer available. rd. 

On or about June la, 2010, Plaintiffs began applying for financing with other lending 

institutions and, during the application process, noted that the delinquent payment notices 

N ationStar sent to credit reporting bureaus had been removed from their credit report. rd. ~ 15. 

Despite the fact that NationStar had the negative credit reporting removed from Plaintiffs' credit 

report in June, Plaintiffs were allegedly denied fmancing by two banks in July and August of 

2010. rd. ~~ 18, 24. 

m. ARGUMENT AND CITATION TO AUTHORITY 

Rule 12(c) of the South Carolina Rules of Civil Procedure permits judgment on the 

pleadings when the complaint fails to state facts sufficient to constitute a cause of action. "A 
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judgment on the pleadings is proper where there is no issue of fact raised by the complaint,that 

would entitle plaintiff to judgment if resolved in plaintiff's favor." Sapp v. Ford Motor Co., 386 

S.C. 143, 146 (2009). "The reviewing Court is required to construe the complaint in a light most 

favorable to the nonmovant and determine if the facts, alleged and the inferences reasonably 

deducible from the pleadings would entitle the plaintiff to relief on any theory of the case." 

Bradshaw v. Anderson County, 388 S.c. 257, 262 (2010) (internal punctuation omitted). As 

discussed below, Plaintiffs fail to allege facts that entitle them to relief on any theory of the case, 

and, therefore, their entire 'Complaint should be dismissed. 

A. Plaintiffs' Defamation Claim is Preempted'bv Federal Law. 

State defamation claims are preempted by the Fair Credit Reporting Act, 15 U.S.c. § 

1681 et seq. ("FCRA"): 
. . : 

No consumer may bring an action or proceeding in the nature of defamation, 
lnvasion of privacy, or negligence with respect to the reporting of information 
against any consumer reporting agency, any user of information, or any person 
who. furnishes information to a consumer reporting agency ... excepf as to false 
information furnished with ~alice or willful intent to injure such consumer. 

15 U,S.C. § 1681h(e). Plaintiffs do not allege that NationStar acted with malice or willful intent 

to injure, and their claims therefore fail as a matter of law. Further, nothing suggests NationStar 

reported Plaintiffs' delinquent payments for any reason other than NationStar believed Plaintiffs 

were delinquent in their payments. Such facts do not support a fmding of rrialice. See Beattie, 

69 Fed. Appx. at 591 (finding no malice where banking institution reported plaintif~s mortgage 

in foreclosure to a credit bureau when the lending institutioh incorrectly believed the account 

was in foreclosure.). Accordingly, Plaintiffs' First Cause of Action for Defamation Per Se should 

be dismissed. 
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B. Plaintiffs Fail to State a Claim Under FCRA. 

In Plaintiffs Second Cause of Action, Plaintiffs contend that NationStar violated FCRA 

by submitting inaccurate payment history to credit reporting agencies and not correcting those 

inaccurate submissions. Specifically, Plaintiffs contend that NationStar violated several 

enumerated sections of 15 U.S.c. § 1681s-2(a) and (b). See Complaint at ~ 33. But subsection 

(a) of 15 U.S.c. § 1681s does not provide a private cause of action and Plaintiffs have failed to 

assert any facts that would allow a claim under subsection (b). Accordingly, Plaintiffs' Second 

Cause of Action should be dismissed. 

It is well-settled that "there is no private right of action against a furnisher of information 

of any alleged violation of 15 USC § 1691s-:-2(a)." Dolloffv. Wachovia Bank, No. 2:11-0427-

MBS-BM, 2011 U.S. Dist. LEXIS 70323 at *5 CD.S.C. June 7, 2011); accord 15 U.S.c. § 1681s-

2(d) (limits of liability); Saunders v. Branch Banking and Trust Co. of Virginia, 526 F.3d 142, 

149 (4th Cir. 2008) (no private cause of action under subsection (a)); Beattie v. Nations Credit 

Financial Services Corp., 69 Fed. Appx. 585, 589 (4th Crr; 2003) (same). Because Plaintiffs have 

no private cause of action under 15 U.S.c. § 1691s-2(a), this claim should be dismissed. 

While 15 U.S.c. § 1691s-2(b) does provide a private cause of action, Plaintiffs' 

Complaint fails to set forth a cognizable claim. Subsection (b) requires a person who furnishes 

information to a credit reporting agency to take certain actions enumerated in subsections 

(b)(1)(A)-(D), "[alfter receiving notice pursuant to [15 USC § 168li(a)(2)J of a dispute with 

regard to the correctness or accuracy of any information provided by a person to a consumer 

reporting agency .... " (emphasis added). Importantly, 15 U.S.C. § 168li(a)(2) provides: 

157695.1 

(A) In general. Before the expiration of the 5-business-day period beginning on 
the date on which a consumer reporting agency receives notice of a dispute from 
any consumer or a reseller in accordance with paragraph (1), the agency shall 
provide notification of the dispute to any person who provided any item of 
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information in dispute, at the address and in the manner established with the 
person. The notice shall include all relevant information regarding the dispute that 
the agency has received from the consumer or reseller. . 

(B) Provision of other information.· The consumer reporting agency shall 
promptly provide to the persoll who provided the information in dispute all 
relevant information regarding the dispute that is received by the agency from 
the consumer or the reseHer after the period referred to in subparagraph (A) and 
before the end of the period referred to in paragraph (l)(A). 

There is no allegation in the Complaint that the Plaintiffs ever complained to a consumer 

reporting agency about credit history supplied by NationS tar. There is similarly no allegation 

that a consumer reporting agency provided statutory notice to NationStar of a dispute. 1 

Plaintiffs' 15 U.S.C. § 1681s-2(b) therefore fails. 

Absent statutory notice from a consumer reporting agency, NationStar was not required 

to take any action set forth in 15 USC § 1681s-2(b). See Young v. Equifax Credit Info. Servs., 

Inc., 294.F.3d 631,639-40 (5 th Cir. 2002) (consumer reporting agency must give notice for § 

1681s-2(b) obligations to be triggered); Kine I v. Sherman Acquistion II. LP, No. 05 Civ. 3456 

(RCC)(THK), 2006 U.S. Dist. LEXIS 97073 (SD.N.Y. February 28, 2006) (§ 1681s-2(b) 

requirements only arise if "furnisher is told by credit reporting agency that consumer's 

information was disputed, as opposed to being told by consumer directly"); Whisenant v. First 

Nan Bank & Trust Co., 258 F. Supp. 2d 1312, 1316-17 (N.D. Ok. 2003) (same). Because 

Plaintiffs fail to articulate any facts that could support a 15 USC § 1681 s-2(b) claim, it should be 

dismissed. 

C. Plaintiffs' Breach of Contract Claim Fails. 

In Plaintiffs' Third Cause of Action, Plaintiffs vaguely contend that NationStar beached a 

contract with them by failing to adequately service Plaintiffs' mortgage by reporting false credit 

1 While N ationStar disputes this contention, Plaintiffs state only that they made a complaint to NationStar, 
not to a credit reporting agency. See, ~ Complaint at ~~ 16,20,35. 
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history to credit reporting agencies. See Complaint at 'if 42. If this is the alleged breach, then 

Plaintiffs' ~laim is preempted. See Section A, supra. Plaintiffs' breach of contract claim also 

fails because (a) they waived it by refmancing his loan with NationStar, arid (b) they fail to 

identify any contractual provision that was allegedly violated. 

Plaintiffs' Complaint admits that they refmanced their NationStar loan after .the alleged 

breaches occurred. See Complaint at 'II 27. This refinancing eliminated the old indebtedness, 

constitutes a novation of the prior contract, and bars Plaintiffs' breach of contract claims. As set 

forth below, it also bars any of Plaintiffs' other claims arising prior to the refinancing. 

Where· a borrower refinances a loan and executes a new security agreement this 

constitutes a novation of the old agreement. See In re: Connelly, CIA No. 08-01715-JW, 2008 

Bankr. LEXIS 4108 at **7-10 (Bankr. S.c. June 26, 2008) (shows intent of parties for new 

agreement); see also Callaham v. Ridgeway, 138 S.C. 10 (1926). When a borrower renegotiates 

and executes a modification or refinancing of an existing loan document, that borrower waives 

any claims or defenses that might have been asserted prior to the execution· of the new 

agreement. See Adam v. Wells Fargo Bank, N.A., No. ELH-09-2387, 2011 U.S. Dist. LEXIS 

96604 at **50-51 (D. Md. August 26, 2011) (citing cases); The Resolution Trust Corporation v. 

Palmetto Fort of Mt. Pleasant A Limited Partnership, 831 F. Supp. 510,515-16 (D.S.C. 1993) 

("it is well settled that the renewal of a note with the knowledge of defenses to the original 

document estops the obligors and operates as a waiver of any right to subsequently assert those 

defenses"; "executing the Modifications Agreements ... forecloses defendants' right to assert 

their defenses and counterclaims"). As his Compliant shows, by refmancing his loan with 

NationStar, Plaintiffs waived any claims under the old mortgage documents or otherwise. See 

Adam, 2011 U.S. Dist. LEXIS 96604 at * 51 (assuming the modification took binding effect, the 
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parties' agreement to the Modification would operate as a waiver of the parties' alleged prior 

breaches). Accordingly, Plaintiffs' breach of contract claim, as well as the reminder of their 

claims arising prior t6 the August 28, 2010 refinancin"g, should be dismissed because they were 

waived by the refinancing. 

Plaintiffs' br~ach of contract claim should also be dismissed because Plaintiffs fail to 

identify any section of a contract that NationStar allegedly breached. Plaintiffs only say that 

"NationS tar breached the agreement by unjustifiably failing to perform the contract. 

Spe"cifically, Defendant NationStar failed to adequately service the Plaintiffs' mortgage, 

repeatedly reporting false credit history information against the Plaintiff." Complaint at ~ 42. 

Plaintiffs point to no provision in any contract regarding this issue and he does not say how these 

unidentified provisions were breached. Accordingly, Plaintiffs' Third Cause of Action fails for. 

this reason as welL See Sims v. Allstate Ins. Co., c.A. No. 04-23259~CMC, 2006 U.S. Dist. 

LEXIS 18592 (D.S.C. April 5, 2006) (where plaintiff could not show specific contractual 

provision alleged to have been breached dismissal was proper). 

D. Plaintiffs' Breach of Contract Accompanied by Fraudulent Act Claim Fails. 

Plaintiffs' Fourth Cause of Action for Breach of Contract Accompanied by Fraudulent 

. Act fails because Plaintiffs cannot show a breach of contract as set forth above. See Carolina 

Truck & Equip., Inc. v. Volvo TruckS of North America, Inc., 492 F.3d 484,495 (4th Cir. 2007) 

(citing Conner v. City of Forest Acres, 348 S.C. 454, 560 S.E.2d 606, 612 (S.C. 2002)) (must 

have breach of contract to sustain breach of coritract accompanied by a fraudulent act claim). 

Further, Plaintiffs fail to allege any facts suggesting fraud by NationStar, iet alone facts 

sufficient under SCRCP 9(b) to establish fraud. Plaintiffs support their fraud claim solely by 

contending (without factual support) that "Defendant NationStar committed said breach with 
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fraudulent intent and with fraudulent acts." Complaint at, 48. Tills is not enough. In order to 

meet the requirements of SCRCP 9(b), fraud allegations must be "stated with particularity" and 

must be "supported ... with sufficient facts to satisfy the requirements of Rule 9(b)." Hansen v. 

DHL Lab, Inc. 316 S.C. 505,512,450 S.E. 2d 624,628 (1994); accord McNair v. Rainsford, 339 

S.C. 332, 358-59, 502, 499 S.E.2d 488, 502 (1998) (dismissing breach of contract accompanied 

by fraudulent act where specific facts supporting claim were not pled). 

To maintain an action for breach of contract accompanied by a fraudulent act, a . 
plaintiff must prove three elements: "(1) a breach of contract; (2) fraudulent intent 
relating to the breaching of the contract and not merely toits making; and (3) a 
fraudulent act accompanying the breach." 

Rotec Services. v. Encompass Services, 359 S.C. 467, 470, 597 S.E. 2d 881, 883 (Ct. App. 

2004). Here, Plaintiffs plead no facts supporting a claim thai NationStar acted with fraudulent 

intent in breaching a contract or that it conducted some fraudulent act in its breach. Accordingly, 

Plaintiffs' Fourth Cause of Action for Br~ach of Contract by Fraudulent Act is due to be 

dismissed. See Rotec Services; 359 S.C. at 470-71, 597 S.E. 2d at 883; McNair, 339 S.C. at 

358059,499 S.E. 2d at 502. 

E. Plaintiffs Fail to Plead the Required Elements of Tortious Interference with 
Prospective Contract. 

To establish a cause of action for tortious intentional interference with prospective 

contractual relations,. a plaintiff must show: (a) intentional interference with prospective 

contractual relations; (b) for an improper purpose or by improper methods; and (c) resulting in 

injury. Crandall Corp. v. Navistar Int'l Transp. Corp., 395 S.E.2d 179 (1990). Plaintiff can 

establish none of the three required elements. 
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1. NationStar did not intentionally interfere with Plaintiffs' prospective 
contract relations. 

NationStar in good faith exercised its legal right to report delinquent payments, and such 

behavior cannot form the basis of an intentional interference claim. Galliard v. Fleet Morte:age 

Corporation, 880 F. Supp. 1085, 1089 (D.S.C. 1995) ("A party who in good faith exercises a 

legal right affords no basis for an action by the second party for intentional interference with 

contract despite the fact that it may cause a third party not to perform a contract."). Plaintiffs 

plead no facts suggesting NationStar at any time acted in bad faith, and their claims therefore fail 

as a matter of law: 

Further, NationStar contends it reported Plaintiffs' delinquent payments because those 

payments were delinquent. Even if NationStar did erroneously report Plaintiffs' delinquencies, 

Plaintiffs plead no facts suggesting NationStar knowing~y r:eported inaccurate information, an 

element they must show. "Generally there can be no fmding of intentional interference with 

prospective contractual relations if there is no evidence to suggest any purpose or motive by the 

defendant other than the proper pursuit of its own contractual rights with a third party." United 

Educational Distributors. LLC v. Educational Testine: Service, 564 S.E.2d 324, 328 (2002); see 

also Santoro v. Schulthess, 384 S:C. 250, 266 (2009) (noting that to sustain a cause of action for 

intentional interference with prospective contractual relations plaintiff must show defendant 

knowingly made inaccurate statements). Here, there is no evidence to suggest NationStar sought 

to do anything other than report what NationStar believed to. be delinquent account information. 

2. NationStar did not utilize improper methods. 

Reporting delinquent payments to a credit bureau - even if the report is erroneous -.is not 

an "improper method" for purposes of interference with prospective contractual relations claims 

under South Carolina law. Recognized methods of improper interference include: 
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It those means that are illegal or independently tortious; 

• violence; 

• threat's or intimidation; 

• bribery; 

It unfounded litigation; 

• fraud, misrepresentation, or deceit; 

" defamation; 

• . duress; 

It undue influence; 

• misuse of inside or confidential information; 

. • breach of a fiduciary relationship; . 

It . violation of established standard of trade or a profession; 

o unethical conduct; or 

• sharp dealing, overreaching, or unfair competition. 

Santoro v. Schulthess, 384 S.C. 250, 266 (2009) (citing Love v. Gamble, 316 S.C. 203 (1994)). 

Reporting delinquent payments to credit bureaus falls into none of the categories listed above. 

Plaintiffs make no allegations that NationStar engaged in violence~ threats of intimidation,. 

bribery, unfounded litigation, duress, undue influence, misuse of confidential information, 

breach of fiduciary relationship, violation of established trade practice, unethical conduct, sharp 

dealing, overreaching, or unfair competition. Plaintiffs' allegations that NationStar's credit 

reporting falls under any three remaining possibilities, illegal or tortious behavior, fraud, or 

defamation, is unfounded. 

The "means" Plaintiffs allege NationStar employed are not independently illegal or 

tortious. See Beattie v. NationsCredit Financial Services Corporation, 69 Fed. Appx. 585, 589 
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(4th Cir. 2003) (noting that reporting delinquent accounts to credit bureaus - even erroneously-

violates no common l{lw, legislative enactments, or constitutional provisions under South 

Carolina or ~ederallaw). As discussed above in Section E, NationStar committed no fraudulent 

.act. Reporting to credit bureaus cannot form the basis of a defamation action pursuant to FRCA. 

See 15 U.S.C. § 1681h(e) ("No consumer may bring an action or proceeding in the nature of 

defamation."). Defendants did not engage in any acts that s~tisfy the "improper means" element 

of a tortious interference with prospective contract claim. 

3. NationStar's actions caused no iniury to plaintiffs. 

To state an intentional interference with prospective contracts claim "uSually require[s] 

the aggrieved party to have been unsuccessful in acquiring an expected contract due to a third 

party's intentional and wrongful actions." Id (quoting Egrets Pointe Townhouses Prop. Owners 

Ass'n v. Fairfield Cmtys., Inc., 870 F. Supp. J 10,) 16 (D.S.C. 1994)). As discussed above, 

NationStar'sactions w~re not intentional or wrongful. Moreover, plaintiffs' claims fail because 

defendant's actions - even if wrongful - caused no harm to plaintiffs. "A claim for prospective 

interference. cannot stand where the plaintiff is able to consummate a contract with another 

party." BCD LLC v. BMW Manufacturing Company LLC, 360 Fed. Appx. 428, 435 (4th Cir. 

2010). Plaintiffs cons~ated a new contract with N~tionStar,· and therefore suffered no 

damages. rd. 

Accordingly, Plaintiffs' Fifth Cause of Action for Tortious Interference with a 

Prospective Contract should be dismissed. 

F. Plaintiffs Fail to Plead the Required Elements of a Claim Under the South 
Carolina Unfair Trade Practices Act. 

"In order to bring an action under the VIP A, the plaintiff must demonstrate (1) that the 

defendant engaged in an unlawful trade practice, (2) that the plaintiff suffered actual, 
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ascertainable damages as a result of the defendant's use of the unlawful trade practice, and (3) 

that the unlawful trade practice engaged in by the defendant had an adverse impact on the public 

interest." Havird Oil Co. v. Marathon Oil Co., 149 FJd 283, 291 (4th Cir. S.C. 1998) (citing 

S.c. Code Ann. § 39-5-140; Daisy Outdoor Advertising Co., Inc; v. Abbott, 322 S.C. 489, 473 

S.E.2d 47, 49 (1996)). 

1. NationStar did not engage in an unlawful trade practice. 

Faced with facts similar to those at issue here, the Fourth Circuit affirmed the District of 

South Carolin'a's grant of summary judgment on SCUTP A claims asserted against a defendant 

bank. Beattie v. NationsCredit FinanCial Services Corporation, 69 Fed~ Appx. 585 (4th Cir,. 

2003). In Beattie,NationsCredit mistakenly sent the plaintiffs loan to its "internal foreclosure 

department," and consequently reported negatively on plaintiff's credit report. < Id. 'at 587. 

Plaintiff brought claims under the SCUTP A, alleging that ''Nations Credit engaged in unlawful 

trade practice ,by falsely reporting to credit bureaus that their mortgage was in foreclosure," and 

alleged that plaintiffs were denied credit based on this false reporting. Id. The Fourth Circuit 

noted that under South Carolina Jaw a trade practice is "unfair when it is offensive to public 

policy or when it is immoral, unethical, or oppressive," and defined public 'policy as the policy 

"created by applicable common Jaw determinations, legislative enactments or constitutional 

provisions." Id. at 588 (internal punctuation and citations omitted). The Fourth Circuit held that 

the negative credit reporting "cannot be seen as immoral, unethical or oppressive ... [and] it is not 

wholly unreasonable for NationsCredit to believe ... that reference of the defaulted loan to its 

internal foreclosure department had placed the account 'in foreclosure. '" Id. at 589. 

Turning to whether NationsCredit's actions violated public policy, the Fourth Circuit 

specifically analyzed the provisions of the Fair Credit Reporting Act. Id. The Court identified 

one possible provision, 15 U.S.c. § 1681s-2(a)(I)(A). That provision states that a supplier of 
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information to a credit bureau "shall not furnish any information relating to a consumer to any. 

consumer reporting agency if the person knows or consciously. avoids knowing that the 

information is inaccurate." The Fourth Circuit held, however, that § 1681s-2(a)(l)(A) may be 

enforced only by federal and state agencies and officials, and does not provide a private right of 

action. rd. The Beattie plaintiff therefore failed to state a claim under SCUTP A. rd. Because 

negative credit reporting does not constitute an "unlawful trade practice" under South Carolina 

law, the claims asserted in Beattie, and the claims asserted in this case, fail as a matter of law. 

rd. 

2. Plaintiffs suffered no actual. ascertainable damages as a result of 
NationStar's alleged use of an unlawful trade practice. 

On or about May 17, 2010, Plaintiffs discovered allegedly false credit reporting by 

NationStar for late payment. See Complaint, ~ 19. Plaintiffs allegedly contacted NationStar 

"immediately" and demanded correction. rd. On June 15, 2010, Plaintiffs ran their credit report 

to confIrm that the corrections were made. rd. ~ 16.' "Seeing that the false credit report. had been 

corrected and having been told by NationSt~ that there was no construction money on the way, 

Plaintiffs sought alternative fmancing of their new horn~ cons~ction. rd. On or about July 9, 

2010, Plaintiffs were allegedly notified that they had been approved by Bank of America for a 

VA home loan with an interest rate of 4.9%. rd. ~ 17. On July <16, 2010, Bank: of America 

allegedly contacted Plaintiffs and told them their loan was denied because of late paymen~ 

history with NationStar. rd. 18. On or about August 28, 2010, Plaintiffs allegedly applied for 

financing at an unidentifIed bank and were allegedly denied because of NationStar's negative 

credit reporting. 

Taking. Plaintiffs' allegations as true, the negative credit reporting by NationStar was 

corrected on June 15,2010. Plaintiffs did not apply for credit with Bank of America or the other 
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unnamed bank until after the corrections were made. Based on Plaintiffs' pleading, no causal 

connection existS between the alleged negative credit reporting and Plaintiffs' failure to secure 

financing from other sources. 

3. The alleged unlawful trade practice engaged in by NationStar had no 
adverse impact on the public interest. 

To state a claim under SCUTPA, in addition to showing an unfair act and damages 

caused by that act, Plaintiffs must allege "facts demonstrating that these acts or practices 

adversely affect the public." . Noack Enterprises. Inc. v. Country Comer Interiors, 290 S.C. 475 

(1986). "This adverse affed on the public must be proved by specific facts." Jefferies v. 

Phillips, 316 S.C. 523 (1994) (emphasis added). "Without proof of specific facts disclosing that 

... members of the public were adversely affected by [the unfair conduct] or that they were likely 

to be, all we are left with is a speculative [ claim] of adverse public impact and that will not 

suffice for a recovery under the UPTA." Id. at 527 (citing Daisey Outdoor Advertising Co. v. 

Abbott, 322 S.C. 489 (1996)) (brackets in original) . 

. Simply reciting that the alleged negative credit reporting is "offensive to public policy 

and capable of repetition," fails to satisfy Noack's requirements. Columbia East Assoc. v. Bi-

Lo. Inc., 299 S.C. 515,522 (1989) (holding that alleging unfair acts impact the public·interest 

was not enough to sustain a claim under SCUTPA without evidentiary support). 

Therefore, Plaintiffs Sixth Cause of Action for Violations of the South Carolina Unfair 

Trade Practices Act fails and should be dismissed. 

G. Plaintiffs Fail to State a Claim for Negligent Misrepresentation. 

In Plaintiffs' Seventh Cause of Action, Plaintiffs allege a claim against NationStar for 

negligent misrepresentation. By reference to certain paragraphs of their Complaint, Plaintiffs 

appear to contend that NationStar "negligently rrlisrepresented" (a) the payoff amount of 
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Plaintiffs' loan, (b) that Plaintiffs' account would be placed in "payoff status", (c) that Plaintiffs 

could either use insurance proceeds toward paying off their loan or toward reconstruction of their 

home, and (d) that their 'credit report had been corrected.2 See Complaillt at ~ 61 (referring to' 

Complaint ~~ 5, 9, 11-15, 2-22,' and 24-26). As 'set forth below, Plaintiffs' negligent 

misrepresentation count should be dismissed., 

'First, . as set forth above, Plaintiffs waived this and their other claims when they 

refinanced their loan with NationStar~ Second, thefacts underlying Plaintiffs' misrepresentation 

claims seem to be the same as their breach of contract claim. 

. - , , 

As a matter of law, if the duty owed arises merely' from the agreement' of the 
parties, breach of the duty does not create a cause of action for negligent conduct. 
Where the cause of action is predicated on the alleged breach, or even negligent 
breach, of a contract between the parties, an action in tort wlll not lie. 

Foxfire Village, Inc. v. Black & Veatch, Inc., 304 S.C. 366, 376, 404 S.E. 2d 912,917-18 (1991) 

(dismissing negligent misrepresentation' Claim where duties regarding representations arose . . -

contractually). Accordingly, to the extent Plaintiffs contend that NationStar owed a contractual 

duty to them regarding servicing and resolutiori of their loan, Plaintiffs cannot maintain a 

negligent misrepresentation claim. Id. 

claim. 
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Third, Plaintiffs fail to plead facts sUfficient to support a negligent misrepresentation 

A plaintiff in a negligent misrepresentation action, must prove (1) the defendant 
made a false representation to the plaintiff, (2) the defendant had a pecuniary 
interest in making the statement, (3) the defendant owed a duty of care to see that 
he communicated truthful information to the plaintiff, (4) the defendant breached 
that duty by failing to exercise due care, (5) the plaintiff justifiably relied on the 
representation, and (6) the plaintiff suffered, a pecuniary loss as the proximate 
result of his reliance on the representation. 

2 Any claim baSed upon reporting to the credit agency is preempted by FeRA as set forth herein. 
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Brown v. Stewart, 348 S.C. 33, 42, 557 S.E.2d 676, 680-81 (S.c. Ct. App. 2001). Here, 

Plaintiffs contend that certain representations were false. While Plaintiffs make conclusory legal-

statements in their Seventh ~ause of Action, Plaintiffs do not plead any facts to show that (a) 

NationStar had a pecuniary interest in making the al~eged. statements, (b) that NationStar 

breached the duty by failing to exercise reasonable care, (c) that Plaintiffs justifiably relie~ ,on 

the representation, of (d) that Plaintiffs suffered a pecuniary loss. Failure to plead these facts is 
.. . 

fatal to Plaintiffs' negligent misrepresentation ~laim and it should be dismissed. 

IV. CONCLUSION 

. For the foregoing reasons, Defendant NationStar is entitled to judgment on the pleadings 

as to all counts of Plaintiffs' Compl?:int. . 

Col~bia, South Carolina 
;,-?/ Z ,2012 
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STATE OF SOUTH CAROLINA ) r) ~,.:\ \ \ ~ \ u.m THE COURT OF COMMON PLEAS 
r ,-, - '~)-.) '-". FOURTH JUDICIAL CIRCUIT 

COUNTY OF DARLINGTON',:)' I' \" ,:~','Cl.'=).~CIVIL ACTION NO. 2011-CP-16-0135 
, ".,~ \: \' - .\'.,'; .... ;, :-, ,\../. 

Amanda and Michael Griggs, ~. " ':~.:{ c~;· -' 

. Plaintiffs, 

vs. 

PLAINT~FS'RESPONSES 

TO DEFEN"TIANT'S 
MOTION FOR JUDGMENT 

ON THE PLEADmGS 
, Nationstar Mortgage, LLC, 

) 
) 
) 
) 
) 
) 
) 

Defendant. ) 
) 

The Plaintiffs, in response to Defendant's Motion fOr Judgment on the Pleadings, move for 

an order dismissing the Defendant's Motion for Judgment on the Pleadings. Plaintiffs' grounds are 

as follows: 

I. FACTUAL BACKGROUND 

. . ' TRUE "'cRTW'En """ODV 
Defendant Nationstar holds a mortgage note on Plaintiffs' propeny.v~ee prmfuiffs C I, 

Complaint: ~ 4. On or abo~t April 15, 20 10, Plaintiffs suffered a residen~;:;;;{!C·I~~T 
Gu:: U. OUmlRMC 

about April 16, 2010, Plaintiffs requested a payoff amount from NationstarLfo\~k-!fii.~W~~~~~~~Y, S.C. 

Id. ~ 5. Nationstarprovided the payoff amount as of that date, $182,604.80. Id. On April 23, 2010, 

Plaintiffs received a check from their insurance company made out to Plaintiffs, Nationstar, and the 

holder of another mortgage on the property, non-party Ditech. Id. ~ 6. Nationstar requested a check 

'payable solely to Nationstar, and Plaintiffs requested the same from their insurance company. rd. 

Plaintiffs received the payoff check to Nationstar from their insurance company on April 29 , 2010, 

and contacted Nationstar. Id. ~ 7. Nationstar agreed to send a payoff statement to Plaintiffs, and 

requested Plaintiffs return that payoff statement with the payoff check. Id. 
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On May 4, 2010, Plaintiffs received a payoff statement from Nationstar. However, that 

. payoff statement was for "Jose Ortiz." Plaintiffs promptly notified Nationstar of this problem .. 

Defendant Nationstar subsequently faxed the Plaintiffs another payoff statement for the loan. 

However, this payoff statement was for a payoff amount of$184,535.50. The Plaintiffs were told to 

forward the insurance check in the amount of $182,604.80 ,viththe payoff statement and that 

Nationstar would try to fix the discrepancy. See Plaintiffs' Complaint, ~ 8 and 9. 

Eventually, Plaintiffs received a third payoff amount from Nationstar in the amount of 

$185,310.48. See Plaintiffs' Complaint, ~ 11. 

On or about May 17, 2010, the Plaintiffs began attempting to secure financing so that they 

could begin construction on a new home. During these attempts to secure the fmancing, credit 

reports were run and the Plaintiffs learned that N atiouStar was reporting that the Plaintiffs had been 

late several times with their mortgage payments. This information was false, and the Plaintiffs 

immediately contacted Nationstar and demanded the false credit reporting be corrected. See 

Plaintiffs' Complaint, ~ 10. 

What followed for the Plaintiffs was a 3-4 month odyssey during which Nationstar issued 

false credit reporting information against the Plaintiffs, causing the Plaintiffs to lose out on lower 

interest rates and eventually forcing the Plaintiffs into a position where they were compelled to 

refinance their loan mth Nationstar in order to complete the construction on their home. See 

Plaintiffs' Complaint, ~ 12-27. 

II. STANDARD OF REVIEW 

Rule 12(c) of the South Carolina Ru1es of Civil Procedure permits judgment on the pleadings 

when the complaint fails to state facts sufficient to constitute a cause of action. "Ajudgment on the 
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pleadings is proper where there is no issue of fad raised by the complaint that would entitle plaintiff 

to judgment if resolved in plaintiff's favor." Sapp v. Ford Motor Co., 386 S.C. 143, 146 (2009). 

"The reviewing Court is required to construe the complaint in a light most favorable to the 

nonmovant and determine if the facts alleged and the inferences reasonably deducible from the 

pleadings would entitle the plaintiff to relief on any theory of the case." Bradshaw v. Anderson 

County, 388 S.C. 275,262 (2010) (internal plll1ctuation omitted). 

lTI.ARGUlYIENT 

A. Plaintiffs' Defamation Claim Presents a Genuine Issue of Material Fact and 

is Not Preempted by Federal Law 

Plaintiffs' Defamation Claim is actionable per se, is not subject to an affirmative defense of 

privilege and none have been alleged by the Defendant. Therefore, the defamation alleged by the 

Plaintiffs is presumed to have been made with common law malice resulting in general damages. 

The Fair Credit Reporting Act, 15 U. S. C. § 1681, et seq. ("FCRA") ~tates that a, "consumer 

may bring an action or proceeding in the nature of defamation ... or negligence with respect to the 

reporting of information against. .. a consumer reporting agency" when information furnished by such 

an agency is "furnished with malice or willful intent to injure such consumer." 

"The elements of defamation include: (1) a false and defamatory statement concerning 

another; (2) an unprivileged publication to a third party; (3) fault on the part of the publisher; and (4) 

either actionability of the statement irrespective of special harm or the existence of special harm 

cause by the pUblication." Murrayv. Holnam, Inc., 344 S.c. 129 at 139 (2001). "A communication 

is defamatory if it tends to harm the reputation of another as to lower him in the estimation of the 

community or to deter third persons from associating or dealing with him." Id. 
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"If defamation is actionable per se, then under common law principles, the law presumes the 

defendant acted with common law malice and that the plaintiff suffered general damages." Murray 

at 142. "Common Law malice means the defendant acted with ill will toward the plaintiff or acted 

recklessly or wantonly, mealling with conscious indifference toward the plaintiff's rights." rd. 

"That the· appellant believed the charges to be true did not justify it in 
publishing them in an improper imd unjustified manner or with improper and 
unjustified motives. Proof that they were published in such manner and with 
such motives would constitute sufficient proof of malice, or malice in fact. It 
is not necessary that evidence must be offered of malignity or ill will, nor that 
those facts should be found. The time, place, and other circumstances of the 
preparation and publication of defamatory charges, as well as the language of 
the publication itself, are admissible evidence to show that the false charge 
was made with malice." Id. citing Fulton v. Atlantic Coast Line RR., 220 
S.C. 287 (1951). 

"However, even if the [defamation] is actionable per se, if the communication is privileged, 

the plaintiff must prove actual malice." rd. Common law actual malice, "is established only if 'the 

defendant acted with ill will toward the plaintiff or acted recklessly or wantonly, meaning with 

conscious indifference toward the plaintiff's rights.'" Beattie v. Nations Credit Fin. Servs. Corp., et 

al. 69 Fed. Appx. 585 at 591 (4th Cir. 2003) citing Murray. "Common law actual malice, that is 'the 

defendant was activated by ill will in what he did, with the design to causelessly and wantonly injure 

the plaintiff; or that the statements were published with such recklessness as to show a conscious 

indifference toward plaintiff s reports. ,,, "Actual malice requires that at the time of the defendant's 

act or omission he was conscious or chargeable with consciousness of his wrongdoing. Id. at144. 

"Malice may be proved by direct or circumstantial evidence." Id. "Proof that statements were 

published in an improper and unjustified manner is sufficient evidence to submit the issue of actual 

malice to ajury." rd. 
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In the case at bar, the Defendant seeks to shift the burden of proving malice to the Plaintiffs 

by misapplying the District Court's analysis of Murray in the Beattie case. The Plaintiffs have stated 

a cause of action for "Defamation Per Se". 'See PIs.' CompI. at ~~ 28-31. The Defendant has not 

alleged an affmnati ve defense of privilege in response. See Def s. Answer ,and Aff. Defs. As such, a 

presumption exists that the defendant acted with common law malice. There has been no burden 

shift by the assertion of the affmnative defense of privilege and as such, viewing the facts in a light 

most favorable to the Plaintiffs, their first cause of Action for. Defamation Per Se should not be 

dismissed. 

It is Clear' from the complaint that the Plaintiffs allege the Defendant repeatedly falsely 

reported negative credit information about them, despite having actu3l knowledge that such negative 

credit information was false. For some reason, the Defendant's motion seems to overlook this fact, 

treating the false negative reporting as one incident and arguing that the Plaintiffs have not pled that 

the Defendant acted in bad faith, knowingly reported inaccurate information or utilized improper 

methods. (See Motion, p. 10-11). The Plaintiff argues the repeated reporting offalse negative credit 

information as laid out in the complaint satisfies all of those pleading requirements. The complaint 

alleges the following concerning the false negative reporting: 

-FIRST INSTANCE OF FALSE NEGATIVE CREDIT REPORTING: On or 
about May 17, 2010, the Plaintiffs became aware of the first instance of false 
negative credit reporting and immediately brought it to the Defendant's attention, 
demanding i~ be corrected. (Compl. ~ 10). 

-On or about May 28, 2010, the Plaintiffs once again contacted the Defendant, 
stressing the need to correct the false negative credit reporting. (Compl. ~ 12). 

-On or about June 10, 2010, the Plaintiffs received correspondence from the 
Defendant informing them that the false negative credit reporting (the first instance) 
had been corrected, (CompI. ~ 15). The Plaintiffs con:f:in:iled this by running a credit 
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report on or about June 15, ~01O. (CompI. ~ 16). 

-SECOND INSTANCE OF FALSE NEGATIVE CREDIT REPORTING: On 
our about July 16, 2010, the Plaintiffs were informed that a BOA loan they had 
previously been approved for was being turned down due to false negative credit 
reporting by the Defendant. (CompI. ~ 18). 

-On or about July 19, 2010, Plaintiff Michael Griggs and his boss contacted the 
Defendant to try to rectify the issues with the false negative credit reIJorting. They 
eventually spoke to an agent/employee of the Defendant named "Elliot" who told 
them he would look in to the matter. (CoI?PI. ~ 19). 

-On or about July 28, 2010, Elliot contacted the Plaintiffs and notified them that the . 
Defendant had, for a second time, corrected the false negative credit reporting against 
the Plaintiffs. (Compi. ~ 20). 

-THIRD INSTANCE OF FALSE NEGATIVE CREDIT REPORTING: On or 
about August 27, 2010, the Plaintiffs once again sought to secure financing with 
another b~ and were denied because the Defendant was falsely reporting negative 
credit infonnation about the Plaintiffs. (CompI. ~ 24): . 

-On or about September 8, 2010, the Defendant informed the Plaintiffs that the false 
negative credit reporting against them had once again been corrected. 

In short, the Plaintiffs has pled that the Defendant repeatedly reported false negative credit . , . 

information about. them, even when they had the actual knowledge that such information was false. 

Such actions are not.preempted by the Fair Credit Reporting Act as the Defendant claims. The 

complaint as pled alleges facts sufficient to constitute both common law malice and actual malice. 

B. Plaintiffs' Claim for Violation of the SCUTP A is valid and presents a genuine 

issue of material fact 

Plaintiff has properly alleged facts sufficient to constitute a genuine issue of material fact that 

is rightfully a question for ajury. 

a. Defendant acted in an unfair and deceptive manner. 

"In order to bring an action under the UTP A, the plaintiff must demonstrate (1) that the 
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defendant engaged in an unlawful trade practice, (2) that the plaintiff suffered actual, ascertainable 

damages as a result of the defendant's use of the unlawful trade practice, and (3) that the unlav,rful 

trade practice engaged in by the defendant had an adverse impact on the public interest." Havird Oil . 

Co. v. Marathon Oil Co., 149 F.3d 283 (:1:th Cir. S.C. 1998). 

Plaintiffs' clainl against the Defendant for violation ofSCUTPA is rooted in the Defendant's 

repetitious employment of deceptive acts or practices. "It is in the public interest generally to 

prevent the use offalse and misleading statements in the conduct of business ... and actual deception 

need not be shown; a finding of a tendency to deceive and mislead will suffice. And ... the Fourth 

Circuit Court of Appeals held that the requisite capacity to deceive could be found without evidence 

that anyone was actually deceived." State ex reI. McLeod v. Brown, 278 S.c. 281 (1982). 

The Plaintiffs have alleged that paragraphs five, nine, eleven through fifteen, twenty through 

twenty-tw'o, and twenty-four through twenty-six specifically constitute such "deceptive acts in the 

conduct of trade and commerce" and that each and every allegation or assertion found in paragraphs 

one through fifty-four are incorporated into the cause of action for violation of the South Carolina 

Unfair Trade Practices Act. PIs.' CompI. at ~~ 55-56. The facts and allegations therein are sufficient 

to show unfair and deceptive methods used by Defendant. Such acts include falsely reporting the 

Plaintiffs to credit agencies for failure to timely pay sums due a minimum of three times. 

The Plaintiff has pled that this false negative reporting took place even after the Defendant 

knew that the information they were reporting was false and was repeatedly occurring. Additionally, 

the Plaintiffs have pled that the Defendant created a situation through the false negative reporting 

and other mishandlings oftheir account wherein the Plaintiffs were, as a practical matter, coerced in 

to refmancing their loan with the Defendant. 
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Construing the facts alleged in the complaint in the light most favorable to the Plaintiffs 

presents material questions of fact as to whether or not the Defendant has acted in an unfair and 

deceptive manner. 

b. Plaintiffs suffered actual, ascertainable damages as a result of 
Defendant's use ofunlavvful trade practices. 

As described above, the Plaintiffs have alleged several instances of negative reporting done 

by the Defendant including instances after the initial correction was made in June 15,2010. The 

Plaintiff has also pled that the Defendant repeatedly mishandled the Plaintiffs' attempts to actually 

payoff their loan. (see CompI. at ~~ 7,8,9, 10, 11, 12, 13, 14, 16,20-25). The Plaintiffs have pled 

allegations arguing that they were basically forced in to refmancing with the Defendant. The 

Plaintiffs pled allegations that they were "desperate to secure frnarlcing" after the false reporting had 

sabotaged their previously approved loan with Bank of America, paid July and August payments 

"under protest" because they saw no other way to resolve the situation and in an effort to "mitigate 

their damages" finally refinanced their loan with the Defendant. (See Compi. at ~~ 17, 18,20, 25 

and 27). 

The Plaintiffs have pled that they lost a 4.9% VA Home loan through Bank of America and 

were forced to refmance at 5.25% with the Defendant, along vlith paying $7500.00 in closing costs. 

(See CompI. at ~~ 17, 18 and 27). The difference in interest rates and the associated costs are actual, 

ascertainable and significant damages which resulted from the unfair and deceptive acts employed 

by the Defendant. 

c. The unlawful trade practice engaged in by the Defendant is capable 
of repetition and is therefore impactful on the public interest. 

"South Carolina law regards the public interest prong of the UTPA inquiry as satisfied by 
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evidence of a potential for repetition of the unfair or deceptive act." Daisy Outdoor Adver. Co. v. 

Abbot, 322 S.C. 489, 495 (S.C. 1996). "Prior case law makes very clear that evidence ofa potenticil 

for repetition, generally speaking, in and of itself establishes the required public impact." rd. 'at 496 . 

. South Carolina courts have long held that the ability to illustrate the existence ofunfair or deceptive 

practices capable of repetition satisfies the public impact prong of an UTP A review: In Daisy, the 

South Carolina Supreme Court details instances where private wrongs ~ave been held to negatively 

impact the public interest due to their potential for repetition. That line of cases begins with Noack 

Enters .. Inc. v. Country Comer Interiors, 290 S.C. 475 (Ct. App. 1986). The Noack Court held, 

"proof of the potential for repetition of a defendant's actions satisfies the public interest requirement 

ofUTPA." Daisy citing Noack at 480. The sale of mislabeled peach trees and the breach of an 

express warrantyrn Haley Nursery Co. v. Forrest, 298 S.C:520 (S.C. 1989), was held to be a 

violation of the UTP A. Daisy at 493-94 citing Haley, (holding that the potential for repetition by 

publication of alleged misrepresentations' to consumers s'atisfied ~he public interest prong) 

(emphasis added); the sale of an automobile which inciuded a misrepresentation by ~eIlers agent to 

buyer, Dowd v. Imperial Chrysler-Plymouth, Inc., 298 S.c. 439 (Ct. App: 1989)'(hol~ingthat 

training a salesperson to deceive customers made the potential for repetition in violation of public 

interest apparent); and the padding of a repair bill in Barnes v. Jones Chevrolet Co:, 292 S.c. 607 

(Ct. App. 1987) (holding that the padding of a rep~irbill satisfied th~ UTPA's public mterest 

requirement because of the potential for repetition that existed). "Noack Enterprises, as well as 

Haley Nursery, Dowd and Jones Chevrolet, make clear that South Carolina law regards the public 

interest prong of the UTP A inquiry as satisfied by evidence ofa. potential for repetition of the unfair 

or deceptive act." Daisy at 495. 
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The South Carolina Supreme Court has also hdd that unfair or deceptive acts in the 

. course of business practices that are a direct result of the type of business being transacted satisfies 

the UTPA's public interest prong. In York v. Conway Ford Inc., 325 S.C. 170 (S.C. 1997), the 

Plaintiff alleged ~ violation of the UTP A when he learned that a vehicle which was sold "like new" 

was damaged in an accident prior to the sale. See York. The Court held that unfair and deceptive 

practices on the part of the dealer, Conway Fo~d Inc., were capable of repetition,. holding "Conway 

Ford is in the business of selling cars," and "certainly the alleged acts or practices have the potential 

for repetition. " York at 173 . 

. The Defendant is in the business. of providing homeowner loans to finance the purch·ase 

or construction of homes in South Carolina. Not only is it clear from the facts alleged in the 
'.. " ~ . '. ~. 

complaint that the Defendant did repeat acts and/or failures to act which the Plaintiffs allege are 

unfair and deceptive, but given the nature of the Defendants business, these acts and/or failures to 

act are capable of repetition and impactful on the public interest. 

C. Plaintiffs' claims are not barred by the fact that the Plaintiffs refinanced their loan 

through the Defendant. 

The Plaintiffs'. complaint clearly alleges that the Plaintiffs felt'compelled to refinance their 

loan through the Defendant due to the Defendant's actions. As the Plaintiffs allege in the cOIl"!-plaint, 

the Plaintiffs did not consider refinancing with the Defendant until the Defendant suggested 

refinancing on or abo~t May 28, 2010. That suggestion was made ip response to the Plaintiffs 

contacting the Defendant to complain about the fact that the D~fendant's false negative credit 

reporting against the Plaintiffs had not yet been corrected .. (See CompI. at ~~ 10 & 12). 

Additionally, this suggestion to refinance came after the Defendant had supplied the Plaintiffs with 
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three different payoff amounts/statements. (See CompI. at ~'if 5, 8~ 9 and 11). 

As the complaint alleges, the Plaintiffs had, at the time of this suggestion to refinance with 

the Defendant, been without a home for almost a month and half. They had a builder ready to begin 

and were understandably eager to start construction on their new home. Therefore, the Plaintiffs 

agreed to refinance with the Defendant under the assurance that within 48 hours of receiving a 

completed packet, the Defendant would send drafts for funds to the Plaintiffs. The Plaintiffs 

specifically asked if they could tell their builder to begin and were told by the Defendant that it was 

okay to tell the builder to start. Based on these assurances, the Plaintiffs agreed to refmance their 

loan with the Defendant. (See ,CompI. at 'if'if 13). However, as is pled in the complaint, those 

assurances made by the Defendant proved false .. The refinanced loan was not completed until 

January 18, 201l. 

The Defendant claims that the fact that the Plaintiffs eventually refmanced their loan with the 

Defendants bars the Plaintiffs Breach of Contract claiins, as well as "any of Plaintiffs , other claims 

arising prior to therefmancing." For this argument to prevail, the Defendant would have to show' 

that the Plaintiffs waived their rights to any such claim. 'The Adam v: Wells Fargo Bank, N.A. case 

t,hat the Defendant cites has, within it, caselaw cites explaining what would be required. "A party 

waives a contractual right by intentionally relinguis,hing the right ... " Adam, No. ELH-09-2387, 

2011 U.S. Dist LEXIS 96604, citing La Belle Epoque. LLC v. Old Europe Antique Manor, LLC, 405 

Md. 194, 213 (2008) (emphasis added). "Once there has been a novation, with a substantial 

concession by the party accused of committing a fraud . .. , the novation represents an informal 

settlement between the parties for any fraud and implies, as a matter of law, a waiver of any claim to 

fraud." Adam, citing Holder v. Maaco, 644 F.2d 310, 312-313 (4th Cir. 1981) (applying Maryland 
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law) (emphasis added). Futher, "given the highly factual nature of the waiver inquiry, it is an 

uncommon case in which the issue can be resolved by summary judgment." Adam citing Hovnanian 

Land Investment Group, LLC v. Annapolis Tovme Center at Parole, LLC, __ Md. _, No. 71, 

Sept. Term 2010 (filed July 20,2011). 

In other words, the law does not simply bar the Plaintiffs from pursuing their claims because 

the Plaintiffs refinanced their loan with the Defendant: The Defendant would have to show that it 

was the intention of the Plaintiffs to relinquish their rights .and that the Defendants provided. a 

substantial concession, or consideration, for the Plaintiffs relinquishing such rights. In neither their 

Answer nor Motion for Judgment on the Pleadings, do the Defendants allege that the Plaintiffs 

intended to relinqmshsuch rights nor that the Defendant offered any substantial concession for such 

relinquishment. In the discovery provided to date, the Plaintiffs are unaware of any written terms in 

the refinancing. agreement that purports to describe such relinquishment or concession from the 

Defendant. Even if their were such language, the Plaintiffs would argue that such language would 

represent ambiguity arising in tJ:e agreement, as the Plaintiffs never intended to relinquish any such .' 

rights, and that ambiguities arising within a contract must be construed against the drafter. That rule 

applies v;~th particular force in cases involving a contract of adhesion. Similar financing agreements 

have routinely been considered contracts of adhesion_in South Carolina and the Plaintiffs would 

argue that this particular agreement was certainly such, as the facts as alleged in the complaint make 

clear that the Plaintiffs felt they had no choice but to refinance their loan with the Defendants in 
, . 

order to complete their home. Southern Atlantic FinanCial Svcs, Inc. v. Donna F. Middleton, 349 

S.C. 77 (2002). 

Even if the Court were to grant the Defendants motion, the Plaintiffs would request leave to 
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amend their complaint. "Ordin~ly, permission will be given to amend a pleading demurred to, if 

objection can be obviated and in such case it is proper to sustain demurer with leave to amend." 

Page v. North Carolina Mutual Life Ins. Co., 207 S.C. 277 (1945) .. 

CONCLUSION 

Based on the argument presented above, the Plaintiffs argue that they have adequately pled 

the causes of action of their complaint and ask that the Court dismiss the Defendant's motion. In the 

alternative, the Plaintiffs request leave to amend their complaint to protect those causes of action the 

Court may fInd do not survive the Defendant's motion. 

Florence, South Carolina 

""') 
May ~ ,2012 

;: LAW; II 
/ r 1£;// 

. I 

fAA CKJ. MCLAUGHLIN 
. Attorney for Plaintiffs 
P.O. Box 13057 
Florence; SC 29504-3057 
Telephone: 843-669-5634 
Facsimile: 843-669-5150 
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STATE OF S~Uill CAROLINA 

CDUNTY OF DARLINGTON 

) 
) 
) 
) 
) 

_Aun ___ an __ d_a_an_d __ Nli_'_ch_a_e_l_Gri~'g~g~s _____________ ) 

VS. 

PlaintifL ) 
) 

,) 
~N~T~ati~'o~n~sarr~_1_1~o~rt~g~a~g~e,~L~L_C~, ______ ~~ ____ ) 

Defendant ) 

IN 1RE COURT OF COM:M:ONPLEAS 
FOURTH JUDICIAL CIRCUIT 

CASE NO.: 201 t-CP-16::0135 

MOTION AND ORDER INFORM.4.TION 
FORM _4.ND COVERSREET 

Plaintiff's Attorney: Defendant's Attorney: 
Patrick J. McLaughlin, BarNo. 73675 John T. Lay, Jr., BarNo. 64526 
Address" Address: 
P.O. Box 13057, Florence, SC 29504~3057 P.O. Box 7368} Columbia, SC 29202 

. Phone: 843-b69-5634Fax 843-669-5634 Phone: 803-779-1833 Fa,'(81 0-779-1767 
E-mail: patrick@wukelalaw.comOther: E-mail: Other: 
k8:)MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I a.nd ill) 
DFORl\i MOTION, NO HEARING REQUESTED (complete SECTIONS II and Ill) 
DPROPOSED ORDERfCONSENT ORDER (complete SECTIONS II and Ill) .. 

SECTION I: Hearing Information . ";.' .• :::~':::<;~;:' :T '._:.1,.",": 
Nature of Motion: Plaintiffs' Motion to Alter or Amend Judgment ' , '~"T .--

Estimated Time Needed: 30 minutes Court Reporter Needed: cgJyi·SICJ'N6:; '~'.-'. ,~ .. ' 
0Written motion attached SECTION'II: Motion/Order Type ,r~~f.E(~(~\~~.t;;'·~~ .. ~::~ •. :\.::.::;:·}·~::,'~· 
DFonn Motion/Order' 

I hereby move for relief or actio~urt as set forth in the attached proposed order. 

.. ~~~~,~/ 6/19/2012 
~ignatllre of Attorn~for rgJ Piaintiff 10 Defendant Date submittedr; 

L----' SECTION III: Motion Fee s:;~ _ ,--..) 
lZJ PAID-A..M:OUNT: $ ,- ~'-''' 2=-

---­
"::;"', 

o EXE.MPT: 0 Rule to ShOlv Cause in Child or Spousal Support ~_~;%, ~~ 
(check reason) DDomesticAbuseorAbuseandNegJect -"'_ 0 _, .. , o Indigent Status 0 State Agency v. Indigent Party o'2·L.,;r:.. ~ ; :; 

o Sexually Violent Predator Act 0 Post-Conviction Relief ·~.:;~,~t::: .:~.~ 
o l"fotion for Stay in Bankruptcy ~::c -

o Motion for Publication 0 Motion for Execution (Rule (59, SCRg.y 
o Proposed order submitted at request of the court; 0[, . 

reduced to writing from motion made ill open court per judge's instructions 
Name of Court Reporler: __ __ 
~ Other: Motion to Alter or Amend Judgment 

JUDGE'S SECTION o Motion Fee to be paid upon filing Dftbe attached JUDGE CODE __ _ 
order. 
o Otber: Date: 

CLERK'S VERIFICATION 

Collected by:__ Date Filed: __ __ 
o MOTION FEE COLLECTED: $ 
o CONTESTED - AMOUNT DUE: $ 

SCCA 233 (11/2003) 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF DiillLINGTON ) 

Amanda and Michael Qriggs, ) 
) 

Plaintiffs, ) 
) 

~. ) 
) 

Nationstar Mortgage, LLC,) 
) 

Defendant. ) 

----------------------~) 

Tills matter comes before the Court on Plaintiffs Motion to Alter or /\mend Judgment 

pursuant to Rwe 59 SCRCP. This matter came before the court on Defen<;lani's MotionJorl-:::'/. 

. . . .." ... ::,.,';~:;;:~':'D\"':-'c ", 
Judgment on the pleadings in the Darlington Court of Common Pleas on M~Y'1.9 ;'2D f f,' ';'::: .~<.~:: f' 

. FACTUAL BACKGROUND ~:~;:".,f"~": .. ; (~/;":~:;:~::\~:>'~. 
~:\ __ t::=~." ~;. ~'~~.~~.~--=:~~-;..~. I::· ...... : .... :.:, 

Defendant Nationstar holds a mortgage note on Plaintiffs' prope.,.riY:'~ See Plaintiffs' 

Complaint, '114. On or about April 15, 2010, Plaintiffs suffered a residential home fIre. Id, On or 

about April 16, 20 1 0, Plaintiffs requested a payoff amount from N atioI;lStar for insurance purposes. . 

IdJ 5. Nationstar provided the payoff amount as of that date, $182,604.80. Id. OnApri123, 2010, 

Plaintiffs received a check from their insurance company made out to Plaintiffs, Nationstar, and the 

holder of another :p1ortgage on the property, non-party Ditech. Id. ~ 6, Nationstar requested a check 

payable solely to Nationstar, and Plaintiffs requested the same from their insurance company, reL 

Plaintiffs received.the pay-offcheckto Nationstar from their insurance company on April 29, 2010, 

and contacted Nationstar. Id. ~ 7. Nationstar agreed to send a payoff statement to Plaintiffs, and 

requested Plaintiffs return that payoff statemeJ?t with the payoff check. Id. 
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On May 4, 2010, Plaintiffs received apayoff statement from Narionstar. However, that 

payoff statement was for "Jose Ortiz." Plaintiffs promptly notified Nationstar of this problem. 

Defendant Nationstar subsequently faxed the Plaintiffs another payoff statement for the loan. 

However, this payoff statement was for a payoff amount of $184,53 5.50. The Plaintiffs were told to 

forward the insurance check in the amount of $182,604.80 with the payoff statement and that 

Nationstar would try to fix the discrepancy. See Plaintiffs' Complaint, ~ 8 and 9. 

Eventually, Plaintiffs received a third payoff amount from Nationstar in the amount of 

$185,310.48. See Plaintiffs' Complaint, ~ 11. 

On or about May 17, 2010, the Plaintiffs began attempting to secure fmancing so that they 

could begin construction on a new home. During these attempts to secure the financing, credit 

reports were run and the Plaintlffs learned that Nationstar was reporting that the Plaintiffs had been 

late several times with their mortgage payments. This i.¢'ormation was false, and the Plaintiffs 

. 

i.mr.D.ediately contacted Nationstar and demanded the false credit reporting be corrected .. See 

Plaintiffs' Complaint, ~ 10. 

Vihat followed for the Plaintiffs was a 3-4 month odyssey during which Nationstar issued 

false credit reporting infonnation against the Plaintiffs, causing the Plaintiffs to lose out on lower 

interest rates and eventually forcing the Plaintiffs into' a position where they were compelled to 

refinance their loan with Nationstar in order to complete the construction on their horne. See 

Plaintiffs' Complaint, ~ 12-27. 

On May 29, 2012, the parties appeared before the Court for oral argument of Plaintiff's 

Motion to Compel and Defendant's Motion for Judgment on the Pleadings. At that time, the parties 

informed the Court that they had executed a Consent Confidentiality Order which they believed 
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would resolve the outstanding discovery issues subject to the Plaintiffs Motion to Compel. 

Argulnent proceeded on the Defendant's motion. 1 An order was signed by the Court on June 7, 

2012 granting the Defendant's motion. That order was served on the parties via correspondence sent 

via facsimile on June 11,2012. This motion timely follows pursuant to Rule 59 of the SeRCP. 

I. STANDARD OF REVIESV 

Rule 12(c) of the South Carolina Rules of Civil Procedure permits judgment on the pleadings 

when the complaint fails to stat::: facts sufficient to constitute a cause of action. "A judgment on the 

pleadings is proper where there is no issue of fact raised by the complaint that would entitle plaintiff 

to judgment if resolved in plaintiffs favor." Sapp v. Ford Motor Co., 386 S.C 143,146 (2009). 

"The reviewing Court is required to construe the complaint in a light most favorable to the 

nonmovant and determine if the facts alleged and the inferences reasonably deducible from the 

pleadings would entitle the plaintiff to relief on any theory of the case." Bradshaw v. Anderson 

County, 388 S.C 275, 262 (2010) (internal punctuation omitted). 

Furthermore, "a judgment on the pleadings against the plaintiff is' not proper if there is an issue of 

fact raised by the complaint which., if resolved in favor of the plaintiff, would entitle him to 

judgment." Russell v. Columbia, 305 S.C. 86 (1991) citing Brown v.United Insurance Co. of 

Am.eric~ 268 S. C 254 (1977). ""\Vben a fact is \vell pleaded, any inference of law or conclusions of 

fact that may properly arise therefrom are to be regarded as embraced in the averment." Id. citing 

Crowe v. Domestic Loans. Inc., 24 2S. C. 310 (1963). "Moreover, a complaint is sufficient if it states 

any cause of action or it appears that the plaintiff is entitled to any relief whatsoever." Id. citing 

1 The parties mistakenly forgot to submit the consent order to the Court at the motions bearing and had agreed to the 
Plaintiff forwarding that order to the administrative judge. However, the Court's order granting the Defendant's motion 
for judgment on the pleadings came before that was accomplisbed. If the Court were to grant the Plaintiffs motion to 
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Baldwin v. Sanders, 266 S.c. 394 (1976). ,iOur courts have held that pleadings in a case should be 

construed liberally so that substantial justice is done between the parties." Id.. citing Manning v. Dial, 

271 S.C. 79 (1978). "Further, ajudgment on the pleading is considered to be a drastic procedure by 

our courts." Id. citing US. Casualty Co. v. Hiers. 233 S.C. 333 (1958). 

II. ARGUMENT 

A. Plaintiffs' Defamation Claim Presents a Genuine Issue of Material Fact and is 

Not Preempted by Federal Law 

The Fair Credit Reporting Act, 15 US.C. § 1681, et seq. ("FCRA") states that a, "consumer 

may bring an action or proceeding in the nature of defamation ... or negligence with respect to the 

reporting of information against. .. a consumer reporting agency" when information furnished by such 

an agency is "furnished with malice or ,villful intent to injure such consumer." 

"The elements of defamation include: (1) a false and defamatory statement concerning 

another; (2) an unprivileged publication to a third party; (3) fault on the part of the publisher; and (4) 

either actionability of the statement irrespective of special harm or the existence of special harm 

cause by the publication." Murray v. Holnam, Inc., 344 S.C. 129 at 139 (2001). "A communication 

is defamatory if it tends to harm the reputation of another as to lower him in the estimation of the 

community or to deter third persons from associating or dealing withhim." rd. 

State defamation claims are expressly preempted by the Fair Credit Reporting Act, 15 US. C. 

§ 1681 h( e), except as to false information furnished with "malice or willful intent to injure." Beattie 

v. Nationscredit Financial Servs. Corp. 69 Fed. Appx. 585, 589 (4th Cir. 2003); Ross v. FDIC, 625 

F.2d 808, 813 (4th Cir. 2010), emphasis added. \Vb.ile the Court's order cites the Ross case, the 

alter or amend, the Plaintiff would submit that consent order so that discovery could continue. 
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Plaintiff believes the Court has overlooked important clistinctions between the two cases. In Ross, 

the genesis of the false reporting was that Ross had been mistakenly listed as being responsible for a 

loan her estranged husband was responsible for. However, in Ross the Court noted that the record 

was "replete with evidence that WaMu made a regrettable but honest mistake and took action to 

remedy this error once Ross brought it to WaMu's attention." Further, the Ross court noted that the 

mistake was caused ~y Wal'vlu's efforts to comply with Ross' wishes, which the court noted 

presented "a unique anei rather complicated set of circumstances." Ross at 815. 

Neither is the case here. In contrast to the Ross case, there is no evidence in the record to 

support that the actions or failures to act by Nationstar were "honest mistakes" for which Nationstar 

took action to remedy. Despite claiming such in their answer (see Third and Fourth Defenses of 

Defendant's Answer), Nationstar refused respond to discovery requests meant to investigate these 

affirmative defenses. The Plaintiff should be allowed the discovery the Defendant would be required 
. . 

to respond to in light of the consent confidentiality order. Absent that discovery, there is none of the 

"evidence" in the record the Ross cour:t had to support judgment on the pleadings of the Plaintiff's 

defamation claim. 

It is clear frOID the complaint that the Plaintiffs allege the Defendallt repeatedly falsely 

reported negative credit information about them, despite having actual knowledge that such negative 

credit information was false. For some reason, the Defendant's motion seems to overlook this fact, 

treating the false negative reporting as one incident and arguing that the Plaintiffs have not pled that 

the Defendant acted in bad faith, knowingly reported inaccurate information o~ utilized improper 

methods. (See Motion, p. 10-11). The Plaintiff argues the repeated reporting of false negative creclit 

information as laid out in the complaint satisfies all of those pleading requirements. The complaint 
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alleges the following concerning the false negative reporting: 

-FIRST INSTANCE OF FALSE l\r:EGATIVE CREDIT REPORTING: On or 
about May 17, 2010, the Plaintiffs became aware of the first instance of false 
negative credit reporting and immediately brought it to the Defendant's attention, 
demanding it be corrected. (Compl. ~ 10). 

-On or about Nfay 28, 2010, the Plaintiffs once again contacted the Defendant, 
stressing the need to correct the false negative credit reporting. (Compl. ~ 12). 

-On or about June 10, 2010, the Plaintiffs received correspondence from the 
Defendant informing them that the false negative credit reporting (the first instance) 
had been corrected. (Compi. ~ 15). The Plaintiffs confirmed this by running a credit 
report on or about June 15,2010. (CompI. ~ 16). 

-SECOND INSTANCE OF FALSE NEGATIVE CREDIT REPORTING: On 
our about July 16, 2010, the Plaintiffs were informed that a BOA loan they had 
previously been approved for was being turned down due to false negative credit 
reporting by the Defendant (CompI. ~ 18). 

-On or about July 19, 2010, Plaintiff Michael Griggs and his boss contacted the 
Defendant to try to rectify the issues with the false negative credit reporting. They 
eventually spoke to an agent/employee of the Defendant named "Elliot" who told 
them he would look ill. to the matter. (Compl. -» 19). 

-On or about July 28, 2010, Elliot contacted the Plaintiffs and notified them that the 
Defendant had, for a second time, c~)ITected the false negative credit reporting against 
the Plaintiffs. (Compi. ~ 20). ~ 

-TBIRD INSTANCE OF FALSE NEGATIVE CREDIT REPORTING: Onor 
about August 27, 20lO, the Plaintiffs once again sought to secure financing 'with 

. another bank and were denied because the Defendant was falsely reporting negative 
credit information about the Plaintiffs. (CompI. ~ 24). . 

-On or about September 8, 2010, the Defendant informed the Plaintiffs 1i1.at the false 
negative credit reporting against them had once again been corrected. 

In short, the Plaintiffs has pled that the Defendant repeatedly reported false negative credit 

information about them, even when they had the actual knowledge that such information was false. 

Such actions are not preempted by the Fair Credit Reporting Act as the Defendant claims. The 
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complaint as pled alleges facts sufficient to constitute actual malice. Additionally, there is no 

evidence to support judgment on the pleadings, as there is no evidence that the false credit reporting 

was an "honest mistake" or that proper remedial action was taken as there was in Ross. Similarly, 

the false credit reporting in the present case was not born from "unique" and "complicated" 

circumstances the Plaintiffs caused. The Plaintiffs were victims of a house flre, an unfortunate but 

not l..].Dcomrnon occurrence that businesses like Natiobstar have to deal with. IfNationstar had in fact 

"maintenance of procedures reasonably adapted to avoid such an error" and "substantially complied 

with all applicable statutes and regulations,'" (see Third and Fourth Affumative Defenses of Answer) 

there is no logical reason why they would have falsely reported inaccurate credit information against 

the Plaintiffs three times. 

As such, the Plaintiffs respectfully requestthat the Court alter or amend its judgment to allow 

the P~aintiffs to pursue their defamation cause of action. 

B. Plaintiffs' Claim for Tortious Interference with Prospective Contract is valid 
and presents a genuine issue of material fact 

As the Court notes in the June 7, 2012 order, to state a viable claim for intentional 

interference with prospective contract, a plaintiff must plead: (a) intentional interference with 

prospective contractual relations; (b) for an irnproperpurpose or by improper methods; and (c). 

resulting in injury. Crandall Corp. v. Navistar Int'! Transp. Corp., 395 S.E.2d 179 (1990). 

First, the complaint clearly pleads that the P~aintiffs suffered injury. As paragraphs seventeen 

(17) and twenty-seven (27) show, the Plaintiffs have pled speciflc monetary loss. Speciflcally, the 

Plaintiffs have pled that they lost a 4.9% VA Horne loan through Bank of America and were forced 

to refinance at 5.25% with the Defendant, along with paying $7,500.00 in closing costs. (See Compl. 
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at ~~ 17, 18 and 27). The difference in interest rates and the associated costs are actual, ascertainable 

and significant damages incurred by the Plaintiffs due to Nationstar's tortuous interference with the 

Plaintiffs' prospective contract. 

The complaint also clearly alleges Nationstar engaged in improper methods. First and 

foremost, the complaint alleges defamation and negligent misrepresentation against Nationstar, both 

of which would be improper methods pursuant to Santoro v. Schulthess, 384 S.c. 250 (2009). 

SecoI].dly, the allegations contained il) the complaint support that Nationstar's actions and/or 

failures to act created duress which tortiously interfered with the Plaintiffs perspective contract. As 

paragraphs twelve (12) and thirteen (13) allege, Natio~tar failed to tillely correct the false credit 

reporting and then "suggested" the Plaintiffs refmance with them. AssUring the Plaintiffs that drafts 

would be sent out within 48 hours of receiving the packet to refinance, Nationstar instructed the 

Plaintiffs that it was okay to have their builder start. 

The complaint specifically pleads that the Plaintiffs relied on these assurances in starting the 

construction on their new home (see paragraph 13). Later, once their builder had begun construction 

and once N ationstar was again falsely reporting inaccurate information against the which prohibited 

the Plaintiffs from securing financing from other lenders, the Plai...T1tiffs again accepted the option of 

refinancing ''lith N ationstar. In doL.'1g so, the Plaintiffs specifically pled that they were "desperate to 

secure financing sinCe they had already told their builder to begin" (see paragraph 20). The 

complaint also alleges the Plaintiffs made payments "under protest" because "they knew of no other 

way to resolve their situation." (see paragraph 25). The Plaintiffs' complaint clearly alleges that the 

Plaintiffs felt compelled to refinance their loan through the Defendant due to the Defendant's action 

and/or failures to act. As the Plaintiffs allege in the complaint, the Plaintiffs did not consider 
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refInancing with the Defendant until the Defendant suggested refInancing on or about May 28, 2010. 

That suggestion was made in response to the Plaintiffs contacting the Defendant to complain about, 

the fact that the Defendant's false negative credit reporting against the Plaintiffs had not yet been 

corrected. (See CompI. at ~~ 10 & 12). Additionally, this suggestion to refinance carne after the 

Defendant had supplied the Plaintiffs with three different payoff amounts/statements. (See CompI. at 
,! 

~~5,8,9andl1). 

, . 
. As the complaint alleges, the Plaintiffs had, at the time of this suggestion to refInance with 

the Defendant, been Vvithout a home for almost a month and half. They had a builder ready to begin 

and were understandably eager to start constructio~ on their new home'. Therefore, the Plaintiffs 

agreed to refinance with the Defendant under the assurance that within 48 hours of receiving a 

completed packet, the Defendant would send drafts for funds to the Plaintiffs, The Plaintiffs 

specifIcally asked if they could tell their builder to begin and were told by the Defendant that it was 

okay to tell the builder to start. Eased on these assurances, the Plaintiffs agreed to refinance their 

loan 'with the Defendant. (See CompI. at ~~ l3). However, as is pled in the complaint, those 

assurances made by the Defendant proved false. The refInanced loan was not completed until 

Janilary 18,201 L 

"A judgment on the pleadings against the plaintiff is not proper if there is an issue of fact 

raised by the complaint which, if resolved in favor of the plaintiff, would entitle him to judgment." 

Russell v. Columbia, 305 S.c. 86 (1991) citing Erovm v. United Insurance Co. of Arne rica, 268 S.c. 

254 (1977). "When a fact is well pleaded, any inference of law or conclusions of fact that may 

properly arise therefrom are to be regarded as embraced in the averment." Id. citing Crowe v: 

Domestic Loans, Inc" 242 S,C. 310 (1963). "Moreover, a complaint is sufficient if it states any 
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cause of action or it appears that the plaintiff is entitled to any relief whatsoever." Id. citing Baldwin 

v. Sanders. 266 S.c. 394 (1976). "Our courts have held that pleadings in a case should be construed 

liberally so that substantial justice is done between the parties." Id. citing Manning v. Dial, 271 S.c. 

79 (1978). «Further, a judgment on the pleading is considered to be a drastic procedure by our 

courts." Id. citing US. Casualty Co. v. Hiers, 233 S.C. 333 (1958). 

Given the above, the Plaintiffs argue that the allegations contained vilithin the Complaint 

constitute "issues[ s] of fact. .. which, if resolved in favor of the plaintiff, woUld entitle [them] to 

judginent." Id. Pla~tiffs also argue that the Court's decision t6 dismiss the Plaintiffs' comp'laintwas 

a "drastic procedure" that did not construe the pleadings "liberally so that substantialjusti~e [was] 

done between the parties." See Id. Therefore, under the appropriate standard, it would appear that 
, . . 

Plaintiffs' claim for Tortious Interference with Prospective Contract entitles them to at least some 

relief and should survive. See Generally Baldwin. 

As such, the Plaintiffs respectfully request that the Court alter or amend its judgment to allow 

the Plaintiffs to pursue their tortuous interference with prospective contract cause of action. 

C. Plaintiffs' Claim for Violation of the SCUTP A is valid and presents a genuine 
issue of material fact 

Plaintiffhas properly alleged facts sufficient to constitute a genuine issue of material fact that 

is rightfully a question for a jury. 

a. Defendant acted in an unfair and deceptive manner. 

"In order to bring an action under the UTP A, the plaintiff must demonstrate (1) that the 

defendant engaged in an unlawful trade practice, (2) that the plaintiff suffered actual, ascertainable 

damages as a result of the defendant's use of the unlawful trade practice, and (3) that the unlawful 
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trade practice engaged in by the defendant had an adverse impact on the public interest." Havird Oil 

Co. v. Marathon Oil Co., 149 F.3d 283 (4th Cir. S.c. 1998). 

Plaintiffs' claim against the Defendant for violation of SCUTP A is rooted in the Defendant's 

repetitious employment of deceptive acts or practices. . "It is in the public interest generally to 

prevent the use of false and misleading statements in the conduct of business ... and actual deception 

need not be shown; a fmding of a tendency to deceive and mislead ·will suffice. And ... the. Fourth 

Circuit Court of Appeals held that the requisite capacity to deceive could be found without evidence 

that anyone was actually deceived." State ex reLMcLeod v. Brown, 278 S.C. 281 (1982). 

The Plaintiffs have alleged that paragraphs five, nine, eleven through fifteen, twenty through 

twenty-two, and twenty-four through twenty-six specifically constitute such "deceptive acts in the 

conduct of trade and commerce'; and that each and every allegation or assertion found in paragraphs 

one through filly-four are incorporated into the cause of action for violation of the South Carolina 

Unfair Trade Practices Act. PIs.' CampI. at ~~ 55-56. The facts and allegations therein are sufficient 

to show unfair and deceptive methods used by Defendant. Such acts include falsely reporting the 

Plaintiffs to credit agencies for failure to timely pay sums due a minimum of three times. 

The Plaintiffs have pled that this false negative reporting took place even after the Defendant 

knew that the information they were reporting was false and was repeatedly occurring. Additionally, 

the Plaintiffs have pled that the Defendant created a situation through the false negative reporting 

and other mishandlings of their account wherein the Plaintiffs were, as a practical matter; coerced in 

to refinancing their loan with the Defendant. 

Further, the Plaintiffs have pled Nationstar made false representations to the Plaintiffs (see 

Negligent Misrepresentation Cause of Action in Complaint, also addressed below in this motion). It 
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should be noted that such action is separate and distinct from any claims of defamation arising from 

the false reporting of inaccurate credit information against the Plaintiffs. 

Construing the facts alleged in the complaint in the light most favorable to the Plaintiffs 

presents material questions of fact as to whether or not the Defendant has acted in an unfair and 

deceptive manner. 

b. Plaintiffs suffered actual, ascertainable damages as a result of 
Defendant's use of unlawful trade practices. 

As described above, the Plaintiffs have alleged several instances of negative reporting done 

by the Defendant including installces after the initial correction was made in June 15,2010. The 

Plaintiffhas also pled that the Defendant repeatedly mishandled the Plaintiffs' attempts to actually 

payoff their loan. (see CampI. at ~~ 7,8,9,10, 11, 12, 13,14, 16,20-25). The Plaintiffs have pled 

allegations arguing that they were basically forced in to refinancing with the Defendant. The 

Plaintiffs pled allegations that they were "desperate to secure fmancing" after the false reporting had 

sabotaged their previously approved loan ·with Bank of America, paid July and Augl1:"t payments 

"under protest" because they saw no other way to resolve the situation and in an effort to "mitigate 

their damages" finally refinanced their loan with the Defendant. (See CompI. at ~~ 17, 18,20,25 

and 27). 

The Plaintiffs have pled that they lost a 4.9% VA Home loan through Bank of America and 

were forced to refinance at 5.25% with the Defendant, along ""ith paying $7500.00 in closing costs. 

(See Compi. at ~~ 17, 18 and 27). The difference in interest rates and the associated costs are actual, 

ascertainable and significant damages which resulted from the unfair and deceptive acts employed 

by the Defendant. 
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c. The unlawful trade practice engaged in by the Defendant is 
capable of repetition and is·therefore impactful on the public 
interest 

South Carolina law regards the public interest prong of the UTP A inquiry as satisfied by 

evidence of a potential for repetition of the unfair or deceptive act." Daisy Outdoor Adver. Co. v. 

Abbo!, 322 S.C. 489,495 (S.C. 1996). "Prior case law makes very clear that evidence of a potential 

for repetition, generally speaking, in and of itself establishes the required public impact." Id. at 496 . 

. South Carolina courts have long held that the ability to illustrate the existence of unfair or deceptive 

practices capable of repetition satisfies the public impact prong of an UTP A review. In Daisy, the 

South Carolina Supreme Court details instances where private wrongs have been held to negatively 

impact the public interest due to their potential for repetition. That line of cases begins with Noack 

Enters., Inc. v. Country Comer Interiors, 290 S.c. 475 (Ct. App. 1986). The Noack CoUrt held; 

"proof ofihe potential for repetition of a defendant's actions satisfies the public interest requirement 

of UTP A." Daisy citing Noack at 480. The sale of mislabeled peach trees and the breach of an 

express warranty in Haley Nursery Co. v. Forrest, 298 S.c. 520 (S.C. 1989), was held to be a 

violation of the UTP A. Daisy at 493-94 citing Haley, (holding that the potential for repetition by 

publication of alleged misrepresentations to consumers satisfied the public interest prong) 

(emphasis added); the sale of aJ.i automobile which included a misrepresentation by sellers agent to 

buyer, Dowd v. Imperial Chrysler-Plymouth, Inc., 298 S.C. 439 eCt. App. 1989) (holding that 

training a salesperson to deceive customers made the potential for repetition in violation of public 

interest apparent); and the padding of a repair bill in Barnes v. Jones Chevrolet Co., 292 S.c. 607 

(Ct. App. 1987) (holding that the padding of a repair bill satisfied the UTP A's public interest 

requirement because of the potential for repetition that existed). "Noack Enterprises, as well as 
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Haley Nursery, Dowd and Jones Chevrolet, make clear that South Carolina law regards the public 

interest prong of the UTP A inquiry as satisfied by evidence of a potential for repetition of the unfair 

or deceptive act." Daisy at 495. 

The South Carolina Supreme Court has also held that unfair or deceptive acts in the 

course of business practices that are a direct result of the type of business being transacted satisfies 

the UTP A's public interest prong. In York v. Conway Ford Inc., 325 S.c. 170 (S.C. 1997), the 

Plaintiff alleged a violation of the UTP A when he learned that a vehicle which was sold "like ne\v" 

was damaged in an accident p~or to the sale. See York. The Court held that unfair and deceptive 

practices on the part of the dealer, Conway For~ Inc., were capable of repetition, holding "Conway 

Ford is in the business of selling cars," and "certainly the alleged acts or practices have the potential 

for repetition." York at 173. 

The Defendant is in the business of providing homeowner loans to finance the purchase 

or construction of homes in South Carolina. Not only is it clear from the facts alleged in the 

complaint that the D~fendant did repeat acts and/or failures to act which the Plaintiffs allege are 

unfair and deceptive, but given the nature of the Defendants business, these acts and/or failures to 

act are capable of repetition and impactful on the public interest. 

As such, the Plaintiffs respectfully request that the Co~ alter or amend its jU~Offient to allow 

the Plaintiffs to pursue their violation of SCUTP A cause of action. 

D. Plaintiffs' Claim for Negligent :Misrepresentation is valid and presents a genuine 
issue of material fact 

The Plaintiffs' claim for Negligent Misrepresentation is.not barred by the FCRA, as the 

allegations concerning this claim arise contain more than false credit reporting. Specifically, the 
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complaint references paragraphs five (5), nine (9), eleveri (11) through (15), tw"enty (20) through 

tw"enty-two (22) and tw"enty-four (24) through twenty-six (26). The :mp.jority of allegations 

complained in those paragraphs involve statements, actions and failures to act by Nationstar . . 

regarding payoff and refinancing a loan with Nationstar. While there may be some allegations in 

these paragraphs dealing with false credit reporting, the nature in which the .allegations are. 

referenced concerns Nationstar's false statements to the Plaintiffs which led the Plaintiffs begin 

construction on their new home and ultimately refinance witp. Nationstar after Nationstar' s actions 

and/or failures to act had closed other options to the Plaintiffs. 

The notion that the complaint does not plead Nationstar bad a pecuniary interest or that the 

Plaintiffs did not suffer pecuniary loss is wrong. Nationstar admits in their answer that the Plaintiffs 

refinanced a loan for $187,500.00 at 5.25%, while paying $7,500.00 in closing costs. (see ~ 5 of 

Answer). The Plaintiffs have alleged making several payments before that refinancing and after 

notifying Nationstar of the fire loss and being informed their loan was in "payoff." (see ~~ 5-9, 14, 

20, 22 and 25). It is axiomatic that Nationstar e~joyed pecuniary benefits from. this while the 

. Plaintiffs suffered pecuniary harm. Further, it stands to reason that had Nationstar exercised due 

care, they would not have continually falsely reported inaccurate credit reporting history against the 

Plaintiffs, now would they have instructed the Plaintiffs that they could begin construction while 

Nationstar continued to show their loan as "under payoff." 

Quite simply, Plaintiffs argue it is error to dismiss their negligent misrepresentation claim 

before they have even had an opportunity to investigate Nationstar's claims to have maintained 

procedures to avoid such errors and their substantial compliance with all applicable statutes and 

regulations (as claimed in Nationsiar's Third and Fourth Affumative Defenses). Grantingjudgrnent 
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on the pleadings at this stage is the Court flipping the standard of review and taking the allegations in. 

the light most favorable to the moving party. The court would, in essence, be saying that since 

Nationstar alleges they exercised reasonable care they are entitled to judgment on the pleadings. 

Thai is not the standard of review. 

As such, the Plaintiffs respectfully requestthilt the Court alter or amend its judgment to allow 

the Plaintiffs to pursue their negligent misrepresentation cauSe of action. . . 

CONCLUSION 

Based on the arguments presented above, the Plaintiffs respectfully request that th~ Court 

alter or amend its judgment on the pleadings in favor of the Defendant. 

'.,'1 . 

Florence, Somh Carolina 

JC}f 
June 4, 2012 

WUKELALA W FIRM 

.. fo~~~···· 
// yATRlCK JtMciLi1]GBiIN 
~ ~~rney for Plaintiffs 

P.O.,Box 13057 
Florence, SC 29504-3057 
Telephone: 843-669-5634 
Facsimile: 843-669-5150 

90 

CJ 
>~ 
;:.;r-
rG 

§~'§ 
0""'-;-'; 

:z::=?;;; 
n'~' 
oCCiO 
c:;:.::::= 
Z::::iC; 
---i~C') 

:-<c· L '-:' 
(I)' 
.0 
0' 

1:'--_:: 
= 
~..:c. 

L 

c::: 
1'0 
0 

~ 
f:L-:-

.:z 
.;'~-

.. ~~.-~ 

N 
co 



Gallivan) White & Boyd, P .A. 
ATTORNEYS AT LAt.X' 

The Honorable Scott B. Suggs 
Darlington County Clerk Of Court 
1 Public Square, Room B-4 
Darlington, South Carolina 29532-3213 

July 11, 2012 

Re: Amanda and Michael Griggs v. Nationstar Mortgage. LLC 
Darlington County Case No. 2011-CP-16-0135 
OWB File No. 7063-1· 

Dear Mr. Suggs: 

1201 Mr,jn Street. Sllil~ 12()O 

Po~t Office Box 736R (19202.1 

Columbia. South C~rr;lina :'1201 

Te.lcphunc 803. 77ij.1X33 

Facsimile t:0:1.77li.1767 

WV.'\v.G""wVJJ (av,'fi riTl.~bTII 

Please find enclosed for filing the original and a copy of defendant Nationstar Mortgage, 
LLC's Response to Plaintiffs' Motion to Alter or Amend JudgIDent ill the above-referenced matter. 
Please file the original and return the clocked copy to me in the enclosed envelope. 

Tharik you for your assistance in this matter. Please do not hesitate. to contact me if you 
have any questions or concerns. 

CCT/ss! 
Enclosures 
cc: 
Patrick J. McLaughlin 
Wukela Law Firm 
403 Second Loop Road 
P.O. Box 13057 
Florence, SC 29504-3057 

GALLN AN, WHITE & BOYD, P.A. 

~()~ 
Childs Cantey Thrasher 0 
Direct Dial: 803-724-1717 ' .. 
Email: ethrasher@gwblawfirm .. com 
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STATE OF SOUTH CAROLINA 

COUNTY OF DARLINGTON 

) 
) 
) 

~ .. --~----~----~----~~-) 
AMANDA and MICHAEL GRIQGS, . ) 

Plaintiffs, 

NATIONS TAR MORTGAGE, LLC, 

) 
) 
) 
) 
) 
) 
) 

l}efendant. ) 
~----~----~------~------

IN THE COURT OF COMMON PLEAS 
FOR THE 

FOURTH J1JDICIAL CIRCUIT 

CIVIL ACTION NO. 20 11-CP-16-13 5 

NATIONSTAR MORTGAGE, LLC'S 
RESPONSE TO PLAINTIFFS' MOTION 

TO ALTER OR AMEND JUDGMENT 

RESPONSE TO PLAINTIFFS' MOTION TOAL TER OR AMEND JUDGMENT 
. . 

l}efendant Nationstar Mortgage, LLC ("Nationstar") responds to Amanda and Michael 

Griggs' (collectively "Plaintiffs") Motion to Alter or Amend Judgment showing the Court as 

follows: 

1. INTRODUCTION 

On February 1, 2012, Nationstar filed a South Carolina Rule of Civil Procedure 12(c) 

Motion for Judgment on the Pleadings and Brief in Suppoit thereof seeking to dismiss all counts 

of Plaintiff's Complaint. Plaintiffs filed a response brief on May 2, 2012. After full briefmg, the 

Court heard oral argument from the Parties on May 29, 2012. At oral argument, Plaintiffs 

conceded that Counts Two, Three and Four of their Complaint were due to be dismissed. After 

reviewing the briefs and hearing oral argument, the Court dismissed the remainder of Plaintiff's 

claims on June 7,2012 by written order. 

Plaintiffs now request that the Court "alter or amend" its June 7, 2012 Order to reinstate 

their claims for defamation (Count One), tortious interference with prospective contract (Count 

Five), alleged violations of the South Carolina Unfair Trade Practices Act (Count Six), and 

negligent misrepresentation (Count Seven), but fail to present articulable reasons why the Court 
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should db so. Plaintiffs make no new arguments in support of their position that they did not 

advance either in their.briefmg or at oral argUment and that the Court has not already rejected. 

As set forth in Nationstar's prior briefing, at oral argument and herein, the claims Plaintiffs seek 

. to reinstate fail to state a claim for which relief can be granted and were properly dismissed. The 

Court should accordingly deny Plaintiffs' motion to alter or amend its judgment. 

IT. RELEVANT FACTUAL BACKGROUND 

Defendant Nationstar holds a mortgage and security deed on Plaintiffs' property. See 

Plaintiffs' Complaint; 14. On or about April 15, 2010, Plaintiffs suff~red a residential fire. rd. 

On or about April 16, 2010, Plaintiffs requested a payoff aniount from Nationstar for insurance 

purposes. Id.' 5. Nationstar provided the payoff amount as of that date, $182,604.80. Id. On 

April 23, 2010, Plaintiffs received a check from their insurance company made out to. Plaintiffs, 

Nationstar, and the holder of another mortgage on the property, non-party Ditech. Id.' 6. 

Nationstariequested a check payable solely to Nationstar, and Plaintiffs requested the same from 

their insurance company. Id. Plaintiffs received the payoff check to Nationstar fr<?m their 

insurance company on April 29, 2010, and contacted Nationstar. Id.' 7, Nationstar agreed to 

send a payoff statement to· Plaintiffs, and requested Plaintiffs return that payoff statement with 

the payoff check. Id. On May 4, 2010, Plaintiffs received a payoff statement for another Jo~, 

apparently mistakenly sent to Plaintiffs by Nationstar. Id. 1 8. Nationstar immediately faxed 

Plaintiffs the correct payoff amount upon learning of the mistake. rd.' 9. The new payoff 

amount, calculated a month after the initial calculation, was $184,535.50. rd. Nationstar· 

requested that Plaintiffs send the payoff check for $182,604.80 to Nationstar, which Plaintiffs did 

on May 12, 2010. rd. 
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On May 17, 2010, Plaintiffs attempted to secure financing for thecoilStruction of their 

new home. ld. ~ 10. During their refinancing attempts, Plaintiffs reviewed their credit report 

and learned. that several late payments were reported by Nationstar to credit bureaus. ld. 

Plaintiffs con~end that these reports were incorrect, and informed Nationstar of their belief. ld. 

This issue was corrected by Nationstar by June 10,2010. Td. ~ 15. 

On May 28, 2010, apparently unable to secure financing, Plaintiffs contacted Nationstar 

and· Nationstar suggested Plaintiffs could use their insurance payment to finance their new 

construction instead of using it to payoff their loan to Nationstar. ld. ~ 12. Plaintiffs agreed with 

Nationstar's suggestion, and contacted the appropriate department within Nationstar. Td. At 

Plaintiffs' request, Nation~ar sent Plaintiffs a packet of documents to be· completed before 

Nationstar could release the payoff funds back to Plaintiffs. ld. 113. Plaintiffs allegedly asked 

Nationstar at that time if it "was okay" to have their builder start work on their new home, even 

though Plaintiffs had no :fiitancing or funds to pay the builder. leL Nationstar allegedly told the 

Plaintiffs they could have the builder start, but would have to pay the builder any difference 

between the insurance payoff check proceeds and the final cost of their new hom,e c<;mstruction. 

ld. On May31, 2010, Nationstar informed Plaintiffs that their loan had already beenprocessed 

for payoff and returning the insurance payoff funds was no longer available: ld. 

Plaintiffs contend that they applied for a loan with Bank of America that they were 

denied on July 16, 2010 because of late payment credit history. ld. at ~ 18. As it did previously, 

Nauonstar investigated and corrected the issue. ld. at 'iI,19-23. PlaIntiffs decided on July 28, 

2010 to refinance their home with Nationstar, which they did on September 8, 2010, and to use 

the illsurance proceeds to rebuild their home. ld. 1,20 and 27. After deciding to refinance with 

Nationstar, Plaintiffs allegedly investigated refmancing their home with an unidentified bank 
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which was denied because of late credit history. Id. at ~ 24. Plaintiffs reported this to Nationstar 

and it was corrected. Id.at CU~ 24,26. 

ill. ARGUl\1ENT AND CITATION TO AUTHORITY 

The Court correctly dismissed Plaintiffs' Complaint for failing to state a claim for which 

relief could be granted pursuant to South Carolina Rule of Civil Procedure 12( c). AB previously 

found by the Court, Plaintiffs' defamation and negligent misrepresentation claims are expressly 

preempted by the Fair Credit Reporting. Act, 15 U.S.C. 1681, et. seq., and Plaintiffs' Compiaint 

fails to set forth allegations to support their remaining daim? under South Carolina law. 

Plaintiffs' motion to alter or amend the judgment simply rehashes Plaintiffs' prior discredited 

arguments and it should be ·denied. 

A, Plaintiffs' Defamation_Claim is Still Preempted by Federal Law. 

Plairitiffs make no new argument in support of their defamation claim in their ~otion to 

amend the judgment. State defamation claims are preempted by the Fair Credit Reportirig Act, 

15 U.S.C. § 1681 et seq. ("FCRA-"). TIlls is black letter law. The applicable provision follows: 

No consumer may bring an action or proceeding in the nature of defamation, 
invasion of privacy, or negligence with· respect to the. reporting of information 
against any consumer reporting agency, any user of information, or any person 
who furnishes inforrnatio~ to a consumer reporting agency ... except as to false 
information furnished with malice or willful intent to injure such consumer. 

15 U.S.c. § 1681h(e). As the Court has already found,Beattie v. Nationscredit Financial Servs. 

~, 69 Fed. Appx. 585 (4th Cir. 2003) andR,?ss v. FDIc'. 625 F.2d 808, 815 (4th Cir. 2010) 

are controlling and involve facts very similar to those before the Court. Both of these cases state 

that under the facts pled, Plaintiffs' defamation claim is preempted because Plaintiff has failed to 

allege any facts sufficient to show that Nationstar acted with malice or willful intent to injUre 

Plaintiffs. 
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Plaintiffs point to no error of the Court on this ground and point to no allegations in their 

Complaint sufficient to support an inference of malice or intent to injUre under the law. Rather, 

Plaintiffs' entire argument to alter the Court's judgment with respect to their defamation claim is 

based on one line in the Ross opinion. 

Finding the Ross plaintiffs North Carolina state-law defamation claims to be preempted, 

the Ross Court noted that the record was "replete with evidence that WaMu made a regrettable 

but honest mistake [regarding a report to credit agencies] and took action to remedy thiserro)." 

once Ross brought it to WaMu's attention." ~d. at 81~. Plaintiffs contend this language 

distinguishes the present case from Ross. Plaintiffs are "WTong. Based on Plaintiffs' own 

pleadings, Nationstar, like the defendant in Ross, took action to remedy any mistah:s as soon as 

they were brought to Nationstar's attention. See Complaint, ~ IIjf 15 & 16; 18 & 20; 22 & 23; 24 
. \ 

& 26. Acco~dingly, Plaintiffs fail to plead maJ.ice, or any facts suggesting malice, and their 

defamation claim are therefore preempted. 

Plaintiffs do not allege that Nationstar acted with malice or willful intent to injure, and 

their claim therefore fails as a matter of law. Although Plaintiffs argue in their briefing that they 

somehow constrUctively plead man.ce; the text of the Complaint deeply un.de:rcuts these 

arguments. Plaintiffs' contend that Nationstar erroneously reported on their credit three times, 

that three times Plaintiffs complained to NatioIiStar, and that three times Nationstar changed the 

credit reporting - even when Plaintiffs were admittedly in arrears. See Complaint, IIj[IIj[ 15 & 16; 

18 & 20; 22 & 23; 24 & 26. This is precisely the type of "regrettable but honest mistake" 

followed by "action to remedy this error" that occurred in the Ross case. Plaintiffs simply have 

not pleaded malice, and their claim was correctly dismissed. 
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Tellingly, Plaintiffs again completely ignore Beattie v. Nationscredit Financial Setvs. 

~. 69 Fed. Appx. 585 (4th Cir. 2003). In Beattie, the plaintiffs contended that Nationscredit 

erroneously reported their home was in foreclosure. Id. at 587. The plaintiffs also claimed to 

have "made repeated attempts, by telephone and in writing, to contact Nationscredit about the 

status of their account, but they· did not reCeive a response." Id. Here, Nationstar not only 

responded to Plaintiffs' inquiries, it actually changed the relevant credit reports. If the actions of 

the Beattie defendant did not rise to the level of malice, the actions of Nationstar certainly do not 

constitute malice here. 

The Beattie defendant's actions did not rise to the level of malice because "the report was 

at least in [the defendant]'s view, accurate." Id. at 590-591. The same is true here. Nowhere do 

Plaintiffs allege that Nationstar knowingly reported false information and this is fatal to their 

claim. In fact, at least with regard to one such reporting, Plaintiffs admit they missed two 

paYments, and further admit that once these payments were made Nationstar changed the 

applicable credit report. See Complaint ~~ 25-26. According to Plaintiffs' o-wn pleadings, the 

credit reporting Nationstai made was accurate "at least in [Nationstar]'s view." Id. Therefore, as 

in Beattie, Plaintiffs fail to plead malice, and their defamation claim is preempted. 

B.Plaintiffs Fail t() Plead the Rcquired Elements of Tortious Interference with 
Prospective Contract. 

Plaintiffs make no new argUments that save their tortious interference with prospective 

contract claim, they simply reiterate the ones the Court has already considered and rejected. To 

establish a cause of action for tortious interference with prospective contractual relations, a 

plaintiff must show: (a) intentional interference with prospective contractual relations; (b) for an 

improper purpose or by improper methods; and (c) resulting in injury. Crandall Corp. v. 

Navistar Int'l Transp. Corp., 395 S.E.2d 179 (1990). As discussed in Nationstar's previous 
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briefing, Plamtiffs fail to plead allthree requirements. Rather; Plaintiffs' Complaint is simply a 

legal claim witho'ut any supporting allegations .. 

As this CoUrt properly found, the action Plaintiffs. contend that Nationstar engaged in, 

improper credit reporting, is not a recognized "improper method" that will support a claim for 

intentional interference with prospective contract. See Beattie, 69 Fed. Appx. at 589 (noting that 

reporting delinquent accounts to credit bureaus - even erroneously - violates no common law, 

legislative enactments, or constitutional provisions wider South Carolina or federal law) .. 

Plaintiffs do not address this point 

Rather,Plaintiffs attempt to contend that the credit reporting at issue is "defamation," 

"negligent misrepresentatio~" and "duress." This Court already correctly ruled that Plaintiffs 

have not· stated a claim for "defamation" or "negligent misrepresen~tion." Accordingly, 

Plaintiffs reliance on these claims, without explaining how they relate to their tortious 

interference claim, is in error. 

Further, Plaintiffs' Complaint does not plead the required elements of duress: 

(1) the coerced party must show that he has been the victim of a wrongful or 
unlawful act or threat, (2) such act or threat must be one which deprives the 
victim of Ills unfettered will, (3) as a direct result the coerced party must be 
compelled to make a disproportionate exchange of values or give up something· 
for.nothing, (4) the payment or exchange must be made solely for the purposes of 
protecting the coerced party's business or property interests, and (5) the coerced 
party must have no adequate legal remedy. 

Troutman v. Facetglas, Inc., 281 S.C. 598,316 S.E.2d 424 (S.C. Ct. App. 1984). Plaintiffs have 

not pleaded that Nationstar threatened them in any way, or that Nationstar committed an 

unlawful act, because they cannot. At the end of the day, the Complaint still alleges improper 

credit reporting, and under South Carolina law improper credit reporting still cannot form the 

basis of an intentional interference with prospective contract claim. Beattie is squarely on point, 

and credit reporting - even erroneous credit reporting - is not an "improper method" as a matter 
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of South Carolina Imv. Plaintiffs' intentional ipterference with prospective contracts claim was 

correctly dismissed, and should so remain. 

C. ·Plaintiffs Failto Plead the Requited Elements of a Claini Under the .South 
Carolina Unfair Trade Practices Act. 

Plaintiffs once· again completely ignore the first· element l they are required to plead to 

sustain an unfair trade practices claim under South Carolina law, namely that Nationstar engaged 

in an unlawful trade practice. Beattie once again provides the rule. 

In Beattie, NationsCredit mistakenly sent the plaintiff's loan to its "internal foreclosure 

department," and consequently reported negatively on plaintiff's credit report. Id. at 587. 

Plaintiff brought claims under the South Carolina Unfair Trade Practices Act ("SCUTP A"), 

alleging that "NationsCredit engaged in unlawful trade practice by falsely reporting to credit 

bureaus that their mortgage was in foreclosure," and alleged that plaintiffs were denied credit 

based on this false reporting. rd. The Fourth Circuit noted that under South Carolina law a trade 

. practice is "unfair whe:n it is offenSive to public policy or when it is irnmoI:al, unethical~ or 

oppressive," and· defined public policy as the policy "created by applicable common law 

determinations, legislative enactments or constitutional provisions." Id. at 588 (internal 

punctuation and citations omitted). The Fourth CircUit held that the negative credit reporting 

"cannot be seen as immoral, UIlethical or oppressive ... [and] it is not wholly UIlIeasonable for 

NationsCredit to believe ... that reference of the defaulted loan to its internal foreClosure 

department had placed the account 'in foreclosure.'" rd. at 589. 

1 "In order to bring an action under the UTP A, the plaintiff must demonstrate (1) that the defendant 
engaged in an unlawful trade practice, (2) that the plaintiff suffered actual, ascertainable damages as a result of the 
defendant's use of the unlawful trade practice, and (3) that the unlawful trade practice engaged in by the defendant 
had an adverse impact on the public interest" Bawd Oil Co. v. Marathon Oil Co., 149 F.3d 283,291 (4th Cir. S.C. 
1998) (citing S.c. Code Ann. § 39-5-140; Daisy Outdoor Advertising Co., Inc. v. Abbott, 322 S.C. 489, 473 S.E.2d 
47,49 (1996). 
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Turning to whether NationsCredit's actions violated public policy, the Fourth Circuit 

specifically analyzed the provisions of the Fair Credit Reporting Act Id. The Court identified 

one possible provision, 15 u.s.c. § 1681s-2(a)(1)(A). That provision states that a supplier of 

information to a credit bureau "shall not furnish any information relating t6 a consumer to any 

consumer reporting agency if the person knows or consciously avoids knowing that the 

information is inaccurate." The Fourth Circuit held, however, that § 1681s-2(a)(1)(A) may be 

enforced only by federal and state agencies and officials, and does not provide a private right of 

action. rd. The Beattie plaintiff therefore failed to stat~ a claim under SCUTP A. rd. Because 

negative credit reporting does not constitute an "unlawful trade practice" under South Carolina 

law, the claims asserted in Beattie, and the claims asserted in this case, fail as a matter of law. 

rd. For the second time, Plaintiffs do not attempt to address this issue because they cannot. As 

such, Plaintiffs' motion should be denied. 

D. Plaintiffs Fail to State a Claim for Negligent Misrepresentation. 

Plaintiffs negligent misrepresentation claim is preempted2 by the Fair Credit Reporting 

Act, 15 U.S.C. § 1681 et seq. ("FCRA") for the same reasons their defamation claim is 

preempted. Apparently conceding this, Plaintiffs now appear to contend that the basis of their 

negligent misrepresentation claim includes, "Nationstar's false statements to the Plaintiffs which 

kd the Plaintiffs begin construction of their new home and ultimately refinance with Nationstar 

1=5.1 

2 15 U.S.C. § 1681h(e) provides: 

No consumer may bring an action or proceeding in the nature of defamation, invasion of privacy, 
or negligence with respect to the reporting of information against any consumer reporting agency, 
any user of information, or any person who furnishes information to a consumer reporting 
agency.:. except as to false informatiQn furnished with malice or willful intent to injure such 
consumer. 
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after Nationstar's actions and/or failures to act closed other options to the Plaintiffs." See Brief, 

p. 15. This argument is specious. 

The only "other options" Plaintiffs allege were closed to them in the Complaint are 

Plaintiffs' alleged efforts to .refinance their debt with banks other than Nati0 nstar. Plaintiffs 

claim that two other banks turned down their load applications "because of the late payment 

history being reported by Defendant Nationstar," and "because Defendant Nationstar was falsely 

reporting late payments against the Plaintiffs credit history." See Complaint ~~ 18 & 24. These 

claims by their very terms arise from credit reporting and are thus preempted. 

Plaintiffs' last-ditch effort to save thf::ir complaint is to claim that when Nationstar 

informed Plaintiffs that they had the option of using their insurance payment t6 finance their new 

construction instead of paying off their debt to Nationstar, this somehow rose to actionable 

negligent misrepresentation. Tills argument makes little sense. Plaintiffs .do not allege that 

Nationstar did not send their insurance payment back to them to pay their builder, or that they 

were unable to pay their builder. The Complaint acknowledges that Plaintiffs did receive 

insurance funds ,to pay their builder, and that they did in fact pay him from those funds. See 

Complaint at ~~ 20, 27. Having used those funds to pay the builder, Plaintiff refinanced their 

debt with Nationstar, as alleged in tbe Complaint See Complaint at ~ 27. Plaintiffs could and in 

fact did use their insurance payment to pay for their new construction, so Nationstar's 

representation was true. Without a false representation, Plaintiffs' claim for negligent 

misrepresentation fails. Brown v. Stewart, 348 S.C. 33, 42, 557 S.E.2d 676, 680-81 (S.C. Ct. 

App.2001). 

Even if Plaintiffs had pleaded an actionable misrepresentation, which they did not, 

Plaintiffs' claim also fails because any duty Nationstar owed Plaintiffs arose from the agreement 

'172295.1 
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betWeen the parties. When the duty between parties stems solely from a cCHlrra,ctual relationship, 

as here, a negligent misrepresentation claim must fail: 

As a matter of law, if the duty owed arises merely from the agreement of the 
parties, breach of the duty does not create a cause of action for negligent conduct. 
Where the cause of action is predicated on the alleged breach, or even negligent 
breach, of a contraCt betvveen the parties, an action in tort will not lie. 

Foxfue Vil1;lge. LTJc. v.' Black & Veatc·h. Inc .. , 304 S.C; 366, 376, 404 S.E. 2d 912, 917-18 

(1991) (dismissing negligent misrepresentation claim where duties regarding representations 

arose contractually). Plaintiffs did not plead that Nationstar owes Plaintiffs a duty arising from 

any source other than the contract between the parties. Beattie v. Nationscredit Financial Servs. 

Corp., 69 Fed. Appx. 585 (4th eiL 2003) (upholding grant of summary judgment as to 

negligence claim based on improper credit reporting because Plaintiffs failed to identify a duty 

owed by their bank other than one arising fr0111 the agreement between the parties). PliUntiffs' 

negligent misrepresentation claim, therefore, fails for this same reason. 

XV. CONCLUSION 

For the foregoing ,reasons, Plaintiffs' Motion to Alter or Arllend Judgment should be 

denied. 

[Signature on Following Page] 

102 



ColUmbia, South Carolina 
July 11,2012 

GALLIVAN, WHITE & BOYD, P.A. 

Ch;PL~~'k~ . 
John T. Lay, Jr.. .u. 
SC Bar No. 64526 - .. 
Childs Cantey Thrasher 
SC BarNo. 73809 
1201 Main Streett Suite 1200 
Post Office Box 7368 
Columbia, South Carolina 29202 
Telephone: 803-779-1833 
Facsimile: 803-779-1767 

Christopher S. Anulev.ricz 
Pro Hac Vice 
Geremy Gregory 
Pro Hac Vice 
BALCH & BINGHAM LLP 
30 Ivan Allen Jr. Blvd., N.W. 
Suite 700 
Atlanta, Georgia 30308 
Telephone: (404) 261-6020 
Facsimi1e: (404) 261-3656 

Attorneys for l)ejendan( NationStar Mortgage, LLC 

103 



STATE OF SOUTH CAROLINA W THE COURT OF COMMON PLEAS 
FOR THE 

COUNTY OF DARLINGTON FOtJRTH JUDICIAL CIRCUIT 

AMANDA AND MICHAEL GRlGGS, Civil Action Number. 2011-CP-16-0135 

Plaintiffs, 

V.: CERTIFICATE OF SERVICE 

NATIONS TAR MORTGAGE, LLC, 

Defendant. ' 

The undersigned employee of Gallivan, White & Boyd, P.A., does hereby certify that I 

have served all counsel in this action with a copy of the pleading listed below by.depositing same 

in the United States Mail, first class postage prepaid, to the address indicated below. 

pLEADING: Nationstar Mortgag'e, LLC's Response to Plaintiffs' Motion to 
Alter or Anumd Judgment . , 

- " 

'COUNSEL SERVED: Patrick J. McLaughliri 
Wukela Law Fmn ' 
403 Second Loop Road 
P.O. Box 13057 
Florence, SC 29504-3057 

- .. - _. 

~t=~ 
Paralegal 

Columbia, South Carolina 
~ If ,2012 

I 7Z29l ,1 

104 



STATE OF SOUTH CAROLINA 

COUNTY OF DARLINGTON 

AMANDA AND MICHAEL GRIGGS 
-PLAINTIFF 

VS. 

NATIONSTAR MORTGAGE LLC 
DEFENDANT 

COURT OF COMMON PLEAS 
2011-CP-16-0135 

TRANSCRIPT OF RECORD 

May 29, 2011 
Darlington, South Carolina 

B E FOR E: 

THE HONORABLE BROOK P. GOLDSMITH, JUDGE. 

A P PEA RAN C E S: 

PATRICK J. MCLAUGHLIN, ESQUIRE 
Attorney for the Plaintiff 

CHRIS ANULEWICZ, ESQUIRE 
AttOrney for the Defendant 

CHILDS C. TRASHER, ESQUIRE 
Attorney for the Defendant 

105 

HATTIE O. GORDON 
Circuit Court Reporter 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I N D E X 

Colloquy . . . . . '. 

Certificate of Reporter 

4 

29 



1 EXHIBITS 

2 NO EXHIBITS IIi/ERE JVlARKED OR ADMITTED INTO THE RECORD 

3 

4· 

5 

6 

7 

8 

9 

10 

11 

12· 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

107 



1 

2 

Colloquy 

COLLOQUY 

MR. ANULEWICZ: Yes, Judge. My name is Chris 

3 Anulewicz, and I represent Nationwide Mortgage along with 

4 Ms. Childs Trasher. And, currently before the Court is 

5 Defendant's, Nationwide Mortgage, motion for judgment on 

6 the pleadings. 

THE COURT: Okay. Go ahead. 7 

8 MR. ANULEWICZ: There was also a motion to compel. 

9 We got an order by consent order where we think we have 

10 resolved discovery issues, and both of us have signed that 

11 and are ready to present to Your Honor. 

12 MR. McLAUGHLIN:' It's a consent protective order with ' 

13 regards to production of some documents. 

14 THE COURT: Okay. Motion on the pleadings. 

1~ MR. ANULEWICZ: Yes, sir, Judge. Again, my name is 

16 Chris Anulewicz, and 1 represent the defendant in this 

17 case, Nationwide Mortgage. We're here today on the 

18 defendant's motion for judgment on the pleadings: I have 

19 spoken with Mr. McLaughlin before Court this morning and 

20 there are three things that we can agree on. 

21 

22 

The first is that Counts Two, Three and Four, those 

are the three things, are due to be dismissed. So that 

23 we're not going to argue those, but those are due to be 

24 dismissed. Is that right, Mr. McLaughlin? 

25 MR. McLAUGHLIN: Right. That would -- Patrick 
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1 McLaughlin for the plajntiff, Your Honor. That would be 

2 the violation of the Fair Credit Reporting Acts, the 

3 breach of contract, and the breach of contract accompanied 

4 by fraudulent act. And so I have consented those being 

5 dismissed. 

6 THE COURT: Okay. 

7 MR. ANULEWICZ: And, Judge, we are here today -- in 

8 April of 2010 the plaintiff in this case, Mr. Michael 

9 Grig9s, his house burned down, and it was a total loss. 

10 At the. time that his house burned down there was a note 

11 and a mortgage that was being carried by my client, 

12 Nationstar Mortgage. After the house burned down in April 

13 Mr. Griggs received a check from his insurance company and 

14 the check was for about $182,000. 

15 And at that point in time the plaintiff in didn't no 

16 whether or not that check was going to be used to payoff 

17 the existing mortgage or whether it was going to be used 

18 by Mr. Griggs to construct a new home and he would just 

19 continue under the existing mortgage with Nationstar. 

20 Those are the two options. 

21 At the very beginning I think there was an 

22 understanding or the way it was going was that it was 

23 going to payoff the Nationstar mortgag~. It ended up 

24. that the plaintiff made the election on July the 28th that 

25 he was going to use those proceeds to pay his contractor 
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1 'and rebuild the house. There was a couple -- there was a 

2 back and forth over exactly what the payoff amount was, 

3 but those were again the two options. 

4 On June the 15th, between the time·of the fire, April 

5 the 10th, and the time that the plaintiff made the 

6 election on July 28th; that is Paragraph 20 of the 

7 complaint, ~ couple things occurred that are in ~he 

8. complaint. 

9 The first is that on or about June 15th the plaintiff 

10 checked his credit report, and when he checked his credit 

11 report h~ ~ontends that there was an erroneous report by 

12 my client saying that he was late on a payment. He called 

13 Nationstar, according to the ~omplaint, and Nationstar 

14 

15 

16 

fixed it. And that was taken off his credit report: 

that went away. 

The next thing that happened, according to the 

17 complaint; is that on or around July the 16th th~ 

18 plaintiff contends that he went to Bank of America and 

19 tried to get a .refinancing or other loan. And then at 

So 

20 that point in time he was turned down for that refinancing 

21 because there was a negative credit report put there by 

22 Nationstar. He called Nationstar. Nationstar said we 

23 will work on it. We will figure it out. 

24 On July the 28th, as I've said before, the plaintiff 

25 and Nationstar came to an agreement, according to 

IIU 
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1 Paragraph 20 of the complaint. And by the way, I have 

2 copies of the compliint and both of our motions, if Your 

3 Honor would like. The plaintiff said, "No. We are going 

4 to payoff the contractor, and we'll continue under the 

5 existing. mortgage with Nationstar." 

6 The next event in the complaint is that in August the 

7 27th the plaintiff says, apparently, he was still trying 

8 to get another refinancing, and there was still a ding on 

9 his credit report.· He called Nationstar. It says that 

10 some unidentifi~d bank turned him dowri. 

11 On September of 2010 the plaintiff prenegotiated and 

12 refinanced his mortgage with my client, Nationstar. So 

13 there is a refinancing at that time. The plaintiff's 
, 

14 entire compiaint --'there were seven counts. Now there 

15 are four, is based entirely upon the alleged negative 

16 credit reporting that resulted in plaintiff's failure to 

17 get Bank of America loans in July and the unidentified 

18 loan in August of 2010. 

19 THE COURT: Okay. 

20 MR. ANULEWICZ: We believe, Judge, that all the 

21 plaintiff's claims are due to be dismi~sed. The first 

22 claim in Count One of the complaint is a defamation claim. 

23 Now, Judge, defamation claims are expressly preempted by 

24 the Fair Credit Reporting Act, and that's at 16 U.S.C. 

25 1681(H), Subsection A. Congress passed the Fair Credit 
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1 Reporting Act and said that when you've got an injury that 

2 involves negligence, de~amation or invasion of privacy 

3 that those claims are explicitly preempted by federal law. 

4 And the Federal Fair Credit Reporting Act allows other 

5 remedies when those types of events occur. 

6 What it specifically says is that, "No consumer may 

7 br~ng an action -- no consumer may bring an action or 

8 proceeding in the nature of defamation, invasion or 

9 privacy or negligence with regards to the reporting of 

10. information against any person who furnishes information 

11 to a consumer reporting agency, that would be my client, 

12 except a~ to false information which is furnished with 

13 malice or full intent to injure." 

14 So in order to get around that preemption bar the 

15 plaintiff has to plead and show a malice or willful intent 

16 to inj ury .. Those, as the Court's have held in Ros s v. 

17 F.D.I.C, and I've got a copy of that case for Your Honor, 

18· lS 625 Federal Second, 808. The case is exactly on point. 

19 It says that it has to be truly ~alicious in order to for 

20 over that bar. It is a very high bar. 

21 Under South Carolina law malice has -- will only be 

22 established if the defendant acted in a reckless, wantonly 

23 indifferent way to harm plaintiff's rights. And there are 

24 two cases, Judge, that are square on point. The first 

25 case as I mentioned is a case called Ross v. F.D.I.C. 
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1 That case is not cited in our brief, and I do have a copy 

2 for the Court, if I can approach. 

3 THE COURT: Sure. 

4 MR. ANULEWICZ: Thank you. And I'm also going to 

5 give the Court a copy of the other case upon which weare 

6 relying which we also say is exactly on point with this 

7 case. It's the, Batey case. Thank you. In both Batey and 

8 Ross the plaintiff contended that a reporting to a 

9 federal -- to a credit reporting agency -- Batey, he was 

10 reported one time and had an inability to get a long. 

11 That's exactly what happened in this case. But failure, 

12 that false reporting did not rise to the level of malice 

13 or willful intent to injure. 

14 In the Ross case the problem -- this is another 

15 Fourth Circuit case, the Ross case said in that case that 

16 the plaintiff had a problem that didn't get fixed right 

17 away. Here, you will remember on June 15th the plaintiff 

18 

19 

20 

21 

22 

23 

24 

complained. It got fixed, and apparently there was 

another instance that didn't get fixed right away. 

The Fourth Circuit in that case, addressing the 

preemption argument said that even if we were to indulge 

Ross' unsupported inference, and this is at Page 816, Ross 

may -- unsuppo~ted inference failure to fix it right away 

or multiple failures is malice. Ross is still not create 

25 a genuine issue of fact or malice. All that would be 
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1 shown is that the bank acted negligently with report to 

2 reporting activities. Banks make mistakes which include 

3 errors in the records. 

4 And while we would hope that these errors would be 

5 held to a minimum and corrected the first time that they 

6 are brought to the bank's attention, the failure to do so 

7 does not necessarily arise to malice. At worst the bank 

8 rieeded a couple of tries to fully remedy its mistake. 

9 This may be taken as evidence of a weakness or 

10 unreasonableness of procedure, but no malice can be 

11 derived from it. 

12 And it quotes a couple of other case~ that talk about 

13 when there is no malice. Judge, we respectfully believe 

14 both Batey and in Ross, they're talking about this 

1~ preemption. Batey arising from a South Carolina case. 

16 Ross from North Carolina. Both definitions of m~lice are 

17 the same in both. They are exactly on point, and they say 

18 

19 

that the feder~l law applies; that you cannot assert a 

defamation claim. I think the plaintiff recognizes this, 

20 and in his brief tries to say, 'well, you can infer 

21 malice, Judge. You can infer malice because I have pled 

22 malice per se. But the problem is he hasn't. 

23 Malice per se in South Carolina is five things and 

24 five things only. It is the commission of a crime of 

25 moral turpitude, a contraction of a loathsome disease, 
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adultery, unchastity, or the unfitness in one's business 

or profession. That's the Goodwin v. Kennedy case, 347 SC 

30. None of those things exist here. This is not a 

malice -~ this is not a defamation per se case. The 

5 preemption bar applies and the defamation claim should be 

6 dismissed. 

7 I'm going to next address, Judge, Count Six of the 

8 complaint. That's because that's the other count that he 

9 addresses in his -- plaintiff addresses in their brief, 

10 and that is the South Carolina Unfair Deceptive Trade 

11 Practices Act. Again, Judge, we think that the Batey case 

12 controls-. In the Batey case and in this case the South 

13 Carolina Unfair and Deceptive Trade Practices Act is going 

14 to apply only if you have three things: 

15 The first thing is that the defendant engaged in an 

16 unlawful trace practice. That's Number One. 

17 

18 

19 

20 

21 

22. 

23 

Number Two "is that the plaintiff suffered actual 

damage with regard to this trade practice, and. 

Number Three, is that the unlawful trade practices 

engaged in had an adverse affect on the public interest. 

Both Batey and we today addressed Prongs One and 

Three. Is reporting to a credit reporting agency, even if 

_erroneously, is that an unfair trade practice. Number 

24 One: 

25 And, Number Two, is there an affect on the public as 
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1 a result of this. Batey examined this specifically under 

2 South Carolina law, and it said, "Reporting to a credit 

3 reporting agency is not immoral, unethical or oppressive 

4 under South Carolina law," and that's what it has to be in 

5 order to be an unfair trade practice. 

6 Based upon its extensive review of 'South Carolina law 

. 7 the Court -- the Fourth Circuit said that reporting to a 

8 credit trade, even if erroneous; that reporting to a 

9 credit agency does not fall within that category and is 

10 not in and of itself an unfair trade practice. Because it 

11 is not an unfair trade practice, since that is what is 

12 being alleged here, theycan~ot have an unfair trade 

13 practices claim. 

14 The other thing that the Batey case had that we found 

15 here is that there is .no harm to the public at large. In 

16 order for there to be harm to the public at large 

17 plaintiff would have to present evidence or show that not 

18 just he was harmed but everybody was harmed. And nothing 

19 in the complaint, nowhere, does it say that anybody other 

20 than plaintiff had a problem here. 

21 Now, the plaintiff says it wasn't corrected right 

22 away, it happened on a couple of different occasions to 

23 me, but under the cases, Judge, that simply is not enough, 

24 and based on those two things it's not an unfair trade 

25 practice under South Carolina law. There is no public 
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harm. The Batey case is on point, and the -- that claim 

should be dismissed. 

And; again, just been reference the plaintiff in his 

4 complaint does not address the first argument which is 

5 

6 

that it's not an unfair trade practice. 

oh the second which is the public harm. 

They focus only 

7 The next claim, Judge, should be dismissed is Count 

8 Five. Count Five is the torti6us interference we the 

9 contract. In order to prove that plaintiff has to show 

10 three things: 

11 . . One is an intentional interference with respect to 

12 contractual relations for an improper purpose by improper 

13 methods in a resulting injuiy. There are no allegatjons 

14 anywhere in the complaint that support that .claim. 

15 With regard to the first instance, the intentional 

16 interference with respective contracts, there is no intent 

17 that is alleged factually anywhere in the complaint to say 

18 that anyone at Nationstar and who, what, when, where and 

19 why, that interfered with a specific contract that the 

20 plaintiff is trying to get. That is not pled. in· the 

21 complaint. 

22 The second thing that is not pled is that the alleged 

23 interference was done by improper means, and as we just 

24 said in the Batey case the Court specifically held that 

25 reporting to a credit reporting agent, even erroneously, 
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is not improper means. That would not supply the improper 

means by which to have a tortious interference claim. I 

would also cite the Court to United Education 

Distributors, 564 SE 2d 324 for that proposition: And 

because they cannot show an intentional interference and 

because they cannot show improper means that count is also 

due to be dismissed. 

The last count the plaintiff has, and again, we've 

conceded Counts Two, Three and Four. The last count is 

10 Count Seven which is negligent misrepresentatiDn. The 

11 negligent misrepresentation claim is due to be dismissed, 

12 first of all, for the same reason that the d"efamation 

13 counts are due to be dismissed because defamation and 

14 negligence are explicitly barred and preempted by the Fair 

15 Credit Reporting Act and by the cases that I've already 

16 cited, Your Honor. I won't go over them again. And by 

17 . the express language of that statute. 

18 The other reason that the negligent misrepresentation 

19 claim should be dismissed is that in order to prove it the 

20 plaintiff's got to show a false representation; that the 

21 defendant, my client, had a pecuniary interest in making a 

22 false claim; that he owed a duty of care of communications 

23 to the plaintiff; that it breached it's duty by failing to 

24 exercise the care; that plaintiff relied on those 

25 statements, and that plaintiff suffered pecuniary interest 
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1 as a result. The plaintiff hasn't pled those things. He 

2 hasn't pled reliance. He hasn't pled that my client had 

3 anything to gain from all of this. He didn't say he 

4 justifiably was reli~d. He hadn't said all of the other 

5 things that he needs to in order to make that claim. 

6 To the extent that he would come back and say, "Well, 

7 you have a duty because you are a contractual partner with 

8 me," he doesn't plead duty. But to the extent tha t he 

9 comes back and says, "You have a contractual obligation," 

10. then his claim is barred as well because if the duty 

11 arises from: some kind of contract then the Courts are 

12 clear. Either you have a contract claim or you have a 

13 negligent misrepresentation claim. And so for all those 

14 three reasons the plaintiff's negligent misrepresentation 

15 claim is also due to be dismiss. 

16 And, Judge, the final thing that we talked about in 

17 our brief is -- and I know Nationstar is waiving their 

18 argument. We will rely on our brief for that, but 

19 essentially that argument is that after knowing all these 

20 facts, after having been aware of them he renegotiated his 

21 contract with us. We'entered into a new contract with 

22 him, and when he did that knowing of all these things it 

23 was a waiver of all the additional claims. And we will 

24 

25 

just rely on our brief for that. Thank you, Judge. 

THE COURT: Let's me ask you a quick question. 

1 1 l:1 

Do I 
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1 have a copy of your brief? 

2 MR. ANULEWICZ: Let me give you a copy, sir. I've 

3 got a copy of our brief, plaintiff's brief. 

MR~ McLAUGHLIN: My response. 

MR. ANULEWICZ: Response. I'm sorry. 

4 

5 

6 MR. McLAUGHLIN: My response was filed, Your Honor, 

7 so there is one in the file, but I do have ~n extra copy 

8 that I can pass up. 

9 MR. ANULEWIC~: Here is this co~plaint, our motion 

10 and the plaintiff's reply. 

11 THE COURT: I see the plaintiff's responses to 

12 defendant's motion for judgment on the pleadings. 

MR. ANULEWICZ: Yes, sir. 

THE COURT: Oh, I see. The motion is a brief. 

MR. ANULEWICZ: Yes, sir. 

THE COURT: I got you. 

~1R. ANULEWICZ: Yes, sir. Thank you. 

THE COUR';I': Be glad to hear from you. 

MR. McLAUGHLIN: Thank you. May it please the Court. 

Your Honor, the one thing I will take a little bit of 

issue with is I think it was a little bit more when my 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

colleague got up ane explained kind of the fact situation. 

It was a little bit more than he had a fire and then he 

24 decided to make a payoff of these folks. There is an 

25 extensive history, and it's well documented in the 
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1 complaint as well as some of the documents in plaintiff's 

2 responses to defendant's motion for summary judgment about 

3 how long and all the stuff my clients went through. 

4 Judge, the fire took place on April 15th 2010, and I 

5 don't think there is any contention that my clients 

6 promptly notified their insurance company as well as 

7 Nationstar that this fire had happened, and they tried to 

8 get their payoff amount .. In the complaint there. are 

9 several different instances of Nationstar giving my 

10 clients the wrong payoff amount. Paragraph Five, they 

11 were told that the payoff amount was $182,604.80. 

12 They get their fire ,loss check. They wind up talking 

13 Nationstar. Nationstar wants their check cut immediately 

14 to them. So my clients have to go through that hoop, get 

15 another check cut because there was another mortgage 

16 holder on it. So that's one step they had to go through. 

17 By April 29th they get this divided insurance check. 

18 On May the 4th 2010 they receive a payoff statement from 

19 Nationstar, and this payoff statement is made out to 

20 somebody named Jose Ortiz, and -- who appeared to live in 

21 Miami, Florida. So they call Nationstar, and they say, 

22 "Hey, you sent us the wrong payoff statement." Nationstar 

23 then faxes them another payoff statement for the loan. Of 

24 course, this one is now for a different amount. 

25 Now keep in mind, Your Honor, they've notified Nation 
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1 star that they had a fire. They've been told that their 

2 loan has been put into fire loss. In other words nothing 

3 is supposed to be happening with it while they try to get 

4. their payoff amount. The hew payoff statement they get, 

5 in Paragraph Nine, is $184,535. After they contact 

6 Nationstar about this discrepancy now in the amount they 

7 were told to go ahead and forward the ihsurance ~heck that 

8 had been cut in the amount of $182,000 and some odd 

9 dollars, go ahead and forward that to Nationstar and 

10 Nationstar w6uld'try to fix the discrepancy. 

11 Nationstar received that payment on May 12th 2010. 

12 On May 17th 2010 my folks ,go and start trying to get a new 

13 loan. So they intended to payoff their loan with 

14 Nationstar and then go ,out and get a new loan to start 

15 constructing their -- start construction of their new 

16 home. What happened was as part of trying to secure 

17 financing they were told that a credit report was they 

18 wound up having a credit record run on them. And that 

19 showed that they had late payments with Defendant 

20 Nationstar, and that's on Page 10 in the complaint, Your 

21 Honor. 

22 In that paragraph we specifically plead that that 

23 information was false; that they had not been late in 

24 payments, and that this false negative credit reporting is 

25 going to hinder by clien~'s ability to secure low interest 
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1 financing for their neVJ horne. they immediately contacted 

2 Nationstar and demanded that that false credit reporting 

3 be removed. That's one instance right there, Judge, and 

4 that was on May 17th that ~y folks fo~nd out about it. 

5 On May 26th 2010, this is after they ha~e already 

6 forwarded their payoff amount to Nationstar, they get 

7 another payoff amount from Nationstar and this time it's 

8 in the amount of $185,000 -- $185,310.48. 

9 On May 28th 2010, so two days after, they get this 

10 now third payoff information from Nationstar they haven't 

11 heard anything about this first instance of false credit 

12 reporting so they contact Nationstar and they tell them, 

13 'listen, this. is keeping us fr6m being.able to ge~ new 

14 financing'. Nationstar suggests it this time. SO.we've 

15 

16 

17 

18 

19 

20 

got two -- we've got the errors of giving wrong payoff 

amounts and the errors-of reporting them falsely, okay. 

So at .this time Nationstar suggests that instead of 

using the money to payoff the loan why don't you guys 

just refinance it through us. So my folks are intending 

to get a loan from somebody else. Nationstar has now made 

21 two errors, and now Nationstar is saying, H Instead of 

22 taking your business somewhere else why don't you guys 

23 just stay with us." And that's in Paragraph 12 of the 

24 complaint. 

25 At the time, Your Honor, my folks had already had 
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somebody lined up to build it, and so they're getting 

anxious. It sound like a·good idea to them, and so they 

accept that offer from Nationstar. This is Paragraph 13 

of the complaint. And we specifically plead in there that 

we had a builder, they were waiting for the builder to 

6 start. They talked to Defendant Nationstar about this new 

7 

8 

9 

solution that Nationstar had proposes and Nationstar said, 

"We'll send you a packet. You guys just fill it out. 

Within 48 hours of receiving it we will be able to send 

10 out drafts." That, once again, Paragraph 13. 

11 The plaintiff specifically asked if it was okay to 

12 give the builder the go ahead for construction .. Defendant 

13 Nation~tar instructed the plaintiffs that it was okay to 

14 have the building start, but that anything over the amount 

15 of the insurance settlement would have to be covered by 

16 .the p~aintiffs. Based on Defendant Nationstar's 

17 assurances the plaintiffs paid the difference between the 

18 insurance settlement amount and the contracting on the new 

19 home. In order to get the construction started. 

20 So then we move on to May 31st 2010 And the 

21 plaintiffs contacted Nationstar because they hadn't heard 

22 anything about their checks. They went ahead and accepted 

23 the representations of Nationstar ~o go ahead and start 

24· this construction. They haven't gotten any checks. They 

25 filled out their packets and sent it in, and they haven't 
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1 seen anything. So Paragraph 14 we specifically plead that 

2 they contacted Nationstar again and are asking what's 

3 going on with the checks. 

4 Well, this time Nationstar tells them, "Well, you're 

.not going to be receiving any checks. Your loan is in 5 

6 

7 

8 

9 

payoff." So we have another error at this time which is 

again harming my clients. On June 10th 2010 the 

plaintiffs receive correspondence from Defendant 

Nationstar informing them that the false credit reporting 

10 had been corrected. So that's the first instance of false 

11 credit reporting. Okay, so now they're finally being told 

12 we've got that fixed. 

13 So it's our contention that they adrnit.that there was. 

14 false credit reporting that one time and that they went in 

15 and. fixed it. And that is Paragraph 15. On June 15th 

16 2010, this is when my clients first ran a credit report to 

17 check and make sure it wa~ fixed, and they ~aw that it had 

18 been corrected. And having been told by Defendant 

19 Nationstar that ther~ was no money on the way my 

20 clients -- you've got to remember they've been told now 

21 that you guys aren't going to be getting any checks. Your 

22 loan is in payoff. 

23 My guys have already told the contractor to start 

24 construction on their house so they're worried what's 

25 going on now that the false credit reporting has been 
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1 corrected they basically say, to heck with Nationstar. 

2 We'll just go back out and try to get us another company 

3 to finance us. And that's what they do, Judge. On 

4 Paragraph 17 on July 9th 2010 plaintiffs were notified 

5 that they had been approved by Bank of America for a V.A. 

6 horne loan with an interest rate of 4.9 percent. So they 

7 put all that behind them. They went out and got 

8 themselves a loa~ they got at 4.9 peicent. 

9 Unfortunately right after, July 16th 2010, and pled 

10 In Paragraph. 18, Bank of America contacts the plaintiffs 

11 and tells them that their loan is being turned down 

12 because of late payment history by Defendant· Nationstar. 

13 We now have what we contend is a separate second instance 

14 of false credit reporting because before they went to Bank 

15 of America and even go through all this they went and 

16 checked,. they ran their -credi t report and they saw where 

17 

18 

19 

it had been fixed. It wasn't showing any late payments. 

So, now, July 16th 2010, it would appear that that's 

not the case. On July 19th 2010 my clients who works for 

20 the school district over here was so upset that he had 

21 gone in and talked to his boss about taking a week off to 

22 

23 

24 

25 

try to 

try to 

at the 

"well, 

get -- in other 

straighten this 

school district, 

listen, let's me 

words I've got to take time off to 

all out. And his boss over there 

once he explained to him, said, 

and you see if we can figure this 
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lout. II They got on the phone. They contacted Nationstar 

2 out in Houston. Wound up talking to someone in the 

3 corporate offices up there. Eventually got transferred to 

"4 someone by the name of Elliott and complained to Elliott 

5 about this. And this is in Paragraph 19. Well, Elliott 

6 says, 'let me look into this. Let me see what we can do. 

7 . In Paragraph 20, on July 28th 2010 the plaintiffs are 

8 called back by Elliott who notifies them that they have --

9 that Nationstar has now once again corrected false 

10 information against them. We would contend that shows 

11 that means that we have two instances of false credit 

12 reporting going against my client. 

13 Then they talk about what to do going forward, and as 

14 pled in Paragraph 20 my clients say that Elliott offered 

15 them two options: 

16 . Number 'One, ·was that they could le~ve their· loan in 

17 payoff mode. Remember, it wasn't supposed to be in payoff 

18 mode. It was supposed to be in refinancing mode, but 

19 apparently, that didn't work out. So they are told they 

20 could leave it in payoff mode but that some documents were 

21 missing and that plaintiffs would have to furnish those 

22 missing documents in order to complete the payoff. 

23 The second option was that the plaintiffs could 

24 accept the insurance settlement back. The second option 

25 is the solution basically that Nationstar had proposed and 

127 



Colloquy 

1 described in Paragraph 12 -- Paragraphs 12 and 13 and pled 

2 in this paragraph, Paragraph 20, Judge. Desperate to 

3 secure financing since they had already told their builder 

4 to begin; the plaintiff accepted the second option and 

5 were once again faxed a packet which-was filled out and 

6 sent back to Defendant Nationstar. The plaintiffs 

7 completed the packet an~ faxed it back to them. 

8 So, Your Honor, this idea that my clients 

9 willfully -- that they chose to enter into this 

.10 arrangement, and-therefore waives some type of, you know, 

11 claim that they had is just wrong. The way we plead it we 

12 - believe it shows that Defendant Nationstar basically held 

13 a gun to those folk's head and forced them into 

14 refinancing with them. And that they costed them that 

15 previous loan through Bank of America at 4.9 percent. 

16 What happened was we go through, and Your Honor, I 

17 won't belabor the point going through this whole thing 

18 again and again, but there is a third instance where there 

19 is once again alleged that where we once again allege 

20 that there was false credit reporting. And that third 

21 instance took place on or about August 27th 2010; and 

22 that's in Paragraph 24. And-the plaintiffs once again 

23 sought to secure financing with another bank and were 

24 denied. And the defendant was falsely reporting -- they 

25 were denied because the defendant was reporting negative 
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credit information about the plaintiffs. 

On or about September 8th 2010 the defendant informed 

the plaintiffs that the false reporting, once again, had 

been corrected. So that's three time. So, Your Honor, 

this goes beyond the one instance or the two instances 

that we talked about in these federal cases that 

Nationstar wants to cite. This is the pattern of not only 

false credit reporting against my folks. It's a pattern 

of false credit reporting against them costing them better 

interest rates. And that in the idea that Nationstar 

doesn't benefit from that is ridiculous because Nationstar 

kept them as a customer. 

They were force eventually into staying we this 

company because they couldn't find anybody else. They had 

already told their contractor to start building their new 

horne. They've got a contractor wanting money. They're 

not going to be able to get into their new home until they 

pay their contractor. So they were basically forced into 

this. They were forced to have a higher interest rate. 

The multiple instances of this false credit 

reporting, the negligent misrepresentation by Nationstar 

about payoff amounts, about, yeah, you can go ahead and 

start your construction. Yeah, don't worry about it. We 

will sent you that packet. You sent it to us, and in 48 

25 hours we'll will be cutting checks. Those are all false, 
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-1 negligent misrepresentations that either harmed my client 

2 or they relied on and it wound up harming them in a 

3 situation where they -were forced to basically stay in 

4 business with these guys. 

5 And there is obviously a pecuniary interest. They 

6 take payments and get interest off of it. And so, Your 

7 Honor, I would argue that the Unfair Trade Practices Act; 

8 that certainly falls within what the act is supposed to 

9 do. The public policy of it is whether or not things can 

10 be -repeated. Not only were these things repeated on my 

11 clients, but if this isn't the typ~ of case a plaintiff 1S 

12 allowed to bring under the Unfair Trade Practices Act 

13 against a defendant on it's not going to -- Nationstar 

14 could do this to other customers and to other members of 

15 the public here in South Carolina. 

16 And that's what I believe the Unfair Trade Practices 

17 Act was meant ~oprotect us from. And I believe I touched 

18 on negligent mis representation aspect of it. And I also 

19 believe Your Honor understands the theory behind the 

20 tortious interference with the right ot contract? 

21 

22 

THE- COURT: Right. 

MR. McLAUGHLIN: --- with the Bank of America loan 

23 that my folks lost out on. 

24 THE COURT: All right, sir. Thank you, Mr. 

25 McLaughlin. 
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1 MR. ANULEWICZ: Judge, very, very briefly. I think 

2 that Mr. McLaughlin readily complained about what I said 

3 which is you have one instance there in June where that 

4 was a false credit reporting that was fixed. There is 

5 another alleged one in August. I'm sorry. In July that 

6 they worked on and one in August. Now, he said some stuff 

7 that gets pretty far afield in this complaint. 

8 And the first one is that somebody said they would 

-
9 cut him a check within 48 hours. I don't see that in 

10 there. 'The other thing, they had a gun to their head. 

11 There was no gun to their head. Nationstar had an 

12 ~xisting mortgage ~ith these people that they were 

13 responsible for paying off. And according to his own 

14 complaint, Paragraph 20, and what it says is that the 

15 Plaintiff's accepted the second option and will once again 

16 fax packet to be filled out for the defendants. 

17 They had agreed to the option where they would just 

18 continue under the existing loan with Nationstar and that 

19 they would use the money instead to rebuild their house. 

20 Now, judge, he says that Nationstar had some grand scheme: 

21 Number One, that's nowhere pled in the complaint. 

22 Number Two, what is pled in the complaint is with the 

23 agreed financing by Nationstar it's at a lower rate. So 

24 Nationstar wouldn't hold a gun to their head or hold a gun 

25 to their head under the existing contract at a higher 
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1 rate. That is a ridiculous argument. 

2 And.with regard to the remainder, Judge, Mr. 

3 McLaughlin touches on the Unfair Deceptive Trade Practices 

4 Act, this claim as I said before does not rise to the 

5 level of Batey. 100 percent, A one point. 

6 With regards to the preemption of Ross and the Batey 

7 

8 

case, exactly the same facts. 100 perc~nt on point. 

And for the remainder of the claims, Negligence 

9 barred by Fair Credit Reporting Act, clear. And also 

10· doesn't plead the requisite elements. Each and everyone 

11 of the claims plus the facts in the complaint, no matter 

12 ·how emphatically they are presented, they do not rise to 

13 the level of claims of South Carolina law. Thank you, 

14 

15 

Judge. 

THE COURT: Thank you, sir. All right. 

16 this mater under advisement and be in touch. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. McLAUGHLIN: Thank you, Your Honor. 

MR. ANULEWICZ: Thank You. 

END. OF TRANSCRIPT OF RECORD 
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