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State of %nutb Carolina
UEI)e QElrtmt Court of tbe Sixth Junicial Qﬂn:nmt

POST ORFICE BOX 2277
BROOKS P. GOLDSMITH LANCASTER, SDUTH CAROLINA 28721-2277
TELEPHONE: (803) 286-8950

JUDGE H
FAX: (B03) 285-0506
: E- MA|L byoldsmithj@ sccourts.org

Tune 11, 2012

Hon. Scott B. Suiggs

Clerk of Court, I?arlington Co.
P.0. Box 1177 !

Darlington SC 29540 -

RE: Amanda &Mzchael Griggs v. Nationstar Mortgage, LLC
Case No., 12011-CP-16-00135

: l
Dear Mr. Suggs:,

Encloscd,E please find an original Order Granting Defendant’s Motion for Judgment on
the Pleadings signed by Judge Goldsmith on June 5, 7012 that I am forwarding to you for filing

purposes. |

By copygof this letter, I am providing a copy of same to all parties.

Thank you for your assistance in this matter.

Sincerely, €7

to BrooLs P Goldsnmh

Enclosures

cc: Chulds Cantey Thrasher, Esquiré (via facsimile) (1-803-779-1767)
cc. PatnckJ McLaughlin, Esquire (via facsimile) (1-843-669-5150)
cc: Chnstopher S. Anulewicz, Esquire (via facsimile) (1-404-261-3656)
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STATE OF SOI;‘:JTH CAROLINA ). IN THE COURT OF COMMON PLEAS
CGUNTY OF DARLINGTON . ; Civil Action No. 2011-CP-16-135
AMANDA and MICHAEL GRIGGS, )
Plainﬁffs:, | ;
; ) MOTION FOR JUDGMENT ON THE
v. ) PLEADINGS
NATIONSTAR MORTGAGE LLC, ; '
Defendant. ' ;
' . ORDER

GRANTING DEFENDANT S MOTION FOR JUDGMENT ON THE PLEADINGS

This matj:cer comes before the Court on Defendant Nationstar Mortgage, LLC’s Motion '
for Judgment on the Pleadings as to Plaintiffs’ March 8, 2011 Corhplaint. Based on reﬁew of
the Complaint, t;hc Motion for Judgment on the Pleadings filed by Defendant on 'February' 1, |

N 2012, Plaintiffs’; responswe brief ﬁled on May 2, 2012, the relcvant case law, and the argumcnts
of counsel at oral argument held on May 29, 2012, the Court ORDERS and FINDS as follows
L Standan:ﬁ | |

;‘A judgx:nent on the pleadings is proper vﬂlere'theré is no 1ssue of fact raised by the
complaint that would entitle ;;Iaintiﬁ to judgment if resolved in plaintiff's favor.” S'apg V.’Ford
Motor Co., 386 SC 143, 146 (2009). As discussed below, construing thé Complaint in a light
most favorable ;to the Plaintiffs, this Court determines the facts alleged and the inferemces

reasonably deducible from the pleadings do not entitle the plaintiff to relief on any theory of the

case. Bradshaw.v. Anderson County, 388 S.C. 257, 262 (2010) (internal punctuation omitted).

171400}
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1L Findings éof Kact and 'Conclusions of Law

A. Count One - Plaintiffs' claim for Defamation Per Se

State defamation claims are expressly preempted by the Fair Credit Reporting Act, 15
U.S.C. § 1681h(e), except as to fals’e information furnished with "malice or willful intent to

injure.” See Beéttie v. NationsCredit Financial Servs. Corp. 69 Fed. Appx 585, 589 (4th Cir.

2003); Ross v. EiD_IC, 625 f‘.Zd 808, 813 (4th Cir. 2010). Plaintiffs’ Complaint does not allege
facts that would, show that NationStar acted with “malice or Wiﬂéﬂ intent to injure. ” L§§§
B_ea_tlig, 69 Fed. Appx. at 598; Ross 625 F.2d at 813. This cléim, theréfore, fails as a zﬂatter of
law. '

Plaintiffs’f argue that becauée they title their claim “defamation per se,” malice is
presumed. .Howe.’ver South Caréliﬁa law onlly recognizes five instances in which defamation per
se apphcs. Dcfamatxon s actlonable per se when the defendant's alleged defamatory statements
chargc the plamtlff with one of five types of acts or charactenstlcs (1) commission of a crime of

moral turpitude;' (2) contraction of a loathsome disease; (3) adultery; (4) unchastity; or (5)

unfitness in one’s business or profession.” Goodwin v. Kennedy, 347 S.C. 30, 36 (2001). -

Plaintiffs’ Coun{f One does not fall into any of the five enumerated categories, and therefore fails

to state a claim for defamation per se.
Accordingly, no issue of fact exists as to Count One (Defamation Per Se) that if raised

would entitle Plaintiffs to judgment if resolved in their favor. Therefore, judgment on the

pleadings is proper.

171409.1
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B. Counts Two, Three, and Four - Plaintiffs' claims for Noncompliance with the
Fair Credit Reporting Act, 15 U.S.C.S. 1681 et seq., Breach of Contract, and
Bxfeach of Contract Accompanied by ¥Fraudulent Act

During the May 29, 2012 oral argument, Plaintiffs consented and agreed that Counts
Two, Three and Four should be dismissed. Therefore, judgment on the pleadings is proper as to

these counts.

C. Cbunt Five - Plaintiffs' claim for Tortious Interference with Perspective
Contract '

To state a viable claim for intentional interference with prospective coptract, a plaintiff
must plead: (a) intentional interference with prospective contractual relations; (b) for an

‘improper purpose or by improper methods; and (c) resulting in injury. See Crandall Corp. v.

Navistar Int’] Tj’ransg Corp. 395 S.E.2d 179 (1990). Setting aside whether Plaintiffs were
damaged, whichi is unclear from their Complaint, the Complaint faﬂg to piea& two required
: clemémt#. First, ?Iainﬁﬂ’s’ Complaint fails to allege that NationStar intentionally interfered Wlth
or kne\;v of; any Iéré‘spectivelcontracmal‘ rela’tiéﬁs thét Plaintiffs bad or might have. |
-Second, I;laintiﬁfs failed to allege that NationStar engaged in any improper methods. A

non=inclusive list of improper methods recognized under South Carolina law may be found in

Sapntoro v. SChIEl,lthESj, 384 S.C. 250, (2009), including: those means. that are illegal or
independently toﬁious; violence; threats or intimidation; bribery; unfounded litigation; fraud,
misrepreéentation, or decelt; defamation; duress; undue influence; misuse of inside or
confidential information; breach of a fiduciary relationship; violation of established standard of
trade or a profegsion; upethical conduct; or sharp dealing, overreaching, or unfair competition.
Id. at 266. The Fourth Circuit held, after extensive analysis, that reporting to a credit agency,

even erroneously, does not in and of itself fall into these categb:ies, or violate South Carolina or

175405.1
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federal law. S__ Beattie v. NationsCredit Financial Servs. Corp. 69 F.3d Appx 585, 589

(4th Cix. 2003). Thus, Plaiﬁtiffs’ Complaint fails to meet this second requirement,

Moreover, NationStar is entitled to report delinquent payments and the exercise of ‘that
right cannot be t:he basis for an intentional interference claim. See Galliard v. Fleet Morteage
Corp. 880, F. Supp. 1085, 1089 (D.S‘C. 1995) (a party who exercises a right in good faith cannot
be liable for Aex‘ércising that right). There is no allegation of bad faith, even if NationStar

erroneously repo'ned Plaintiff’s credit (which is disphted) -and Plaintiffs claims fail for this

reason as well. Umted Educatlon Dlstnbutors v. Educatiopal Testing, 564 S.E. 2d 324, 328

(2002); Santorov Schulthess, 384 S. C 250, 266 (2009)

Accordingly, no issue of fact exists as to Count Five (Tortious Interference with
Prospective Contract) that if raised would entitle Plaintiffs to judgment if resolved in their favor,
and, therefore ju‘dgment on the pleadings is proper.

D. Count Six - Plaintiffs’ claim for onlanon of the South Carolma Unfair Trade

ﬂractlces Act ("SCUPTA")

Plaintiff 'pontend.s that NationStar’s allegedly false reporting of credit information to a

credit reporting;agency violates SCUPTA. The Fourth Circuit in Beattie v. Natjons Credit”
' Manufacﬁlre; 69§Fed. Appx. 585 (4th Cir. 2003), specifically rejected this argument. |

To state "a SCUPTA. claim, Plaintiff must establish: () that defegdant engaged in an
uplawful trade practice; (b) that plaintiff suffered actual ascertainable damégcs as result of the
unlawful trade Rfactioe; and (c) that the unlawful trade practice engaged 1 by defendant. had an

adverse effect on the public interest. In Beattie, Plaintiff ailcgcd that NationsCredit “‘engaged in

an unlawful trade practice by falsely reporting to credit bureaus that their mortgage was in

foreclosure," and that Plaintiffs were denied credit based upon such false reporting, Beattie, 69

Fed. Appx. at 587. Beattie held that under SCUPTA, an “unlawful trade practice” was one that

171409.]
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was “imunoral, unethical or oppressive” under South Carolina law. Id. at 588. The Fourth
Circuit specifically held that negative credit reporting “cannot be seen as immuoral, unethical or
oppressive ....” under South Carolina law. Id.

Moreoveir, specific facts must be alleged that show an actual harm to the public—not just

to the Plaintiffs.'See Beattie v. Nations Credit Manufacture, 69 Fed. Appx. 585 (4th Cir. 2003);

Noak v. Enterprises, Inc. v. Country Corner Interiors, 290 8.C. 475 (1986); Columbia East.

Assoc. V. Bi-Lo, 299 S.C. 515, 522 (1989). Plaintiffs contend that NatlonStar falsely reported
their credit on numerous.occasions. While this-allegation is belied by the pleadings, eve‘n if true,
Plaintiff presents; no pleadings that others were actually or could actually be harmed. This failure
shows that the afleged damage is to Plaintiffs individual, not the public at large.

Accordinggly, no issue of fact exists as to Count Six ’(Violation of the Soﬁth Carolina
Unfair Trade Pfactivesi Act 8.C. Code Ann. § 39-5-10 ef seq.) that if raised would entitle

Plaintiffs to judgment if resolved in their favor, and judgment on the pleadings is proper.

E. Count Seven - Plaintiffs' claim for Negligent Misrepresentation

Because ?this claim is basad on credit reporting, it is explicitly preempted barred by the
Fair Credit Reporting Act, 15 U.S.C. 1681h(c). Moreover, Plaintiffs have failed to plead the
required elamen:ts of a negligent misrepresentation claim under South Caroline law. A plaintiff
in a negligent misrepreseﬁtation action must prove: (1) the defendant made a false representation
to the plaintiff,f (2) the defendant had a pecuniary interest in making the statement, (3) the
defendant owéd. av duty of care to see that he éommunicated truthful information to the plaintiff,
(4) the defendant breached that duty by failing to exercise due care, (5) the plaintiff justifiably

relied on the representation, and (6) the plaintiff suffered a pecuniary loss as the prozimate result

of his reliance on the representation. Brown v. Stewart, 348 S.C. 33, 42 (2001). Plaintiffs do not

plead any facts to show that (a) NationStar had a pecuniary interest in making the alleged

177400,
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statements, (b) that NationStar breached the duty by failing to exercise reasonable care, (c) that
Plaintiffs justifiably relied on the representation, or (d) that Plaintiffs suffered a pecuniary loés.
Failure to plead these facts is fatal to Plaintiffs’ neéligent misrepresentation clairn;

Accordinély, no issue of fact exists as to Count Seven (Ncgligcnt Misrepresentation) that
if raised would entitle Plaintiffs to judgment if resolved in their favor, and judgment on the
pleadings is proper.

ml.  Conclusion

FOR THE FORGOING REASONS, Defendant’s Motion for Judgment on the Pleadings

PREJUDICE.

AND IT IS SO ORDERED.

ith
Circuit Court Judge, 6th Judicial Circuit

[apeasts

Paghnaten, Souﬂl Carolina

:[ﬁéﬁg 7 , 2012

171409.1



STATE OF SOUTH CAROLINA )

IN THE COURT OF COMMON PLEAS
» FOURTH JUDICIAL CIRCUIT
COUNTY OF DARLINGTON )

Amanda and Michael Griggs,

Defendant.

) .
) CASE NO: 2011-CP-16-135
. Plaintiffs, ) -
) A
vs. ) ORDER DENYING
- : ) MOTION TO RECONSIDER
-Nationstar Mortgage, LLC, ) '

)

)

)

This matter came before the Court on Plaintiffs’ Motion fo Alter or Amend

Judgment dated June 19, 2012 wherein Plaintiffs request this Court reconsider
that certain Order dated June 7, 2012.

After careful consideration of said motion and memoranda submitted by
the parties, the Court finds there is no basis for granting the motion and,

therefore, Plaintiffs’ Motion to Alter or Amend Judgment dated June 19, 2012 is
hereby denied.

S
P =Zm
AND IT IS ALL SO ORDERED.

o
. (=X
Julyﬁc‘ , 2012
Lancaster SC-

BRABUKS P. GOLDSMITH, PRESIDING JUDGE
FOURTH JUDICIAL CIRCUIT

N
4]
ﬂ [
T




STATE OF SOUTH CAROLINA ) ‘
‘ ) IN THE COURT OF COMMON PLEAS
COUNTY OF DARLINGTON )
Amanda and Michael Griggs ) CIVIL ACTION COVERSHEET
Plaintiff(s) ) _
) 2011-CP - 16- )
) "IE:‘L. BoRe
Nationstar Mortgage, LLC ) s
Defendant(s) ) 2o = -
(Please Print) ‘ SC Bar #: 73675 fﬁam =
Submitted By: Patrick J. McLaughlin Telephone #.  843-669-5634 % o’—f\" =T
Address: Wukela Law Firm, PO Box 13057, Florence, Fax#: 843-669-5150 }**’\j o ¢
SC 29504~3057 Other: =T - R
. Q2=5ez = ﬂ“"j
E-mail: patrlck@wukelaTa:w Sdom™ B

NOTE: The cover sheet and information contained herein neither replaces nor supplemeunts the filing and service of p]eadmgg:pr ‘other ‘papers
as required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be filled out@ympletél?
signed, and dated. A copy of this cover sheet must be served on the defendant(s) along with the Summons and Complaint. ¢>° (3

DOCKETING INFORMATION (Check all that apply)
*If Action is Judgment/Settlement do not complete
<] JURY TRIAL demanded in complaint. (] NON-JURY TRIAL demanded in complaint.
[[] This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
‘This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
[] This case is exempt from ADR. (Proof of ADR/Exemption Attached)
NATURE OF ACTION (Check One Box Below)

Contracts Torts - Professional Malpractice Torts — Personal Injury Real Property
] Constructions (100) [1 Dental Malpractice (200) X  Assault/Slander/Libel (300) £ Claim & Delivery (400)
0 Debt Collection (110) [J Legal Malpractice (210) [J Conversion (310) -[O Condemnation (410)
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] General (130) Previous Notice of Intent Case # [0 Premises Liability (330) [T] Mechanic’s Lien (430)
X Breach of Contract (140)  20___-CP- - [0  Products Liability (340) 1 Partition (440)
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1 PCR (500 0 Death Settlement (700) [ ] Reinstate Driver’s License (800) [ Arbitration (900)
[J  Mandamus (520) O Foreign Judgment (710) [ Judicial Review (810) [1 Magistrate-Civil (510)
[I Habeas Corpus (530) [ Magistrate’s Judgment (720) [ ] Relief (820) [0 Magistrate-Criminal (920)
3 Other (599) ] Minor Settlernent (730) [ Permanent Injunction (830) [J Municipal (930)
S| Transcript Judgment (740) [ Forfeiture-Petition (840) 3 Probate Court (940)
(] Lis Pendens (750) [0 Forfeiture—Consent Order (850) [0 SCDOT (950)
0 Transfer of Structured O omer (899) [0 Worker’s Comp (960)
Settlement Payment Rights [0 Zoning Board (970)
Application (760)
Other (799) 0 i’gu;g;c Service Commission
Special/Complex /Other [ Employment Security Comm (991)
[0 °  Environmental (600) [ Pharmaceuticals (630)
[0  Automobile Arb. (610) X Unfair Trade Practices (640) : Eﬂw&mf:}m Qopy’
J Medical (620) [ Out-of State Depositions (650)
O  Other (699 Motion to Quash Subpoena in M
% g an Out—of-gounty fion (660) ' . @W‘?ﬁf

Sexual Predator CLERK CFCOU FNT/‘RMC

Z/[ . DARLINGTEN COUNTY, 5.,

Submitting Party Signature: / Date: March 2011

Note: Frivolous civil proceedings mag be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous
Civil Proceedings Sanctions Act, S.C. Code Ann. §15-36-10 et. seq.
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FOR MANDATED ADR COUNTIES ONLY
Allendale, Anderson, Beaufort, Colleton, Florence, Greenville, Hampton, Horry,
Jasper, Lexington, Pickens (Family Court Only), Richland, Union and York

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):

1. The parties shall select a neutral and file a “Proof of ADR” form on or by the 210" day of the filing of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed.

"~ 2. Theinitial ADR conference must be held within 300 days after the filing of the action.

3. Pré—suit'medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medical

malpractice mediation is mandatory statewide.)

4. Cases are exempt from ADR only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or

prohibition;
b. Requests for temporary relief;

c. Appeals

d. Post Conviction relief matters;
e. Contempt of Court proceedings; -

f. Forfeiture proceedings brought by governmental entities;

g. Mortgage foreclosures; and
h. Cases that have been previously subjected to an ADR conference, unless otherwise requiréd by

Rule 3 or by statute. '

5. In cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or
of any party, may order a case to mediation.

6. Motion of a party to be exempt from payment of ﬁeutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded.

You must comply with the Supreme Court Rules régarding ADR.

Please Note:
Failure to do so may affect your case or may result in sanctions.

11

QYA AN A 7A1T I NATNAN



STATE OF SOUTH CAROLINA. ) IN THE CIRCUIT COURT FOR
). 'THE FOURTH JUDICIAL CIRCUIT
COUNTY OF DARLINGTON ) CIVIL ACTION: 2011 CP-16- -
1';,1,
Amanda and Michael Griggs, ) 1 “j‘ TN e e
) : ,
Plaintiffs, ) SUMMONS FOR RELIEF 2 A0
) COMPLAINT SERVEDO o ’,;;; .
Vs. ) {p\ g
) o2
Nationstar Mortgage, LLC, )
o . )
Defendant. )
)

TO THE DEFENDANT ABOVE NAMED:

YOU ARE HEREBY SUMMONED and requiréd to answer the Complaint in this 'actioh,
of which a cépy is hereby served upon yoﬁ, and to serve a copy of your answer to the said
Complaint on the subscribers at their offices at 403 Second Loop Road, Floreﬁce, Soﬁth Carolina
within thirty (30) days after the service hereof, exclusive of the day of such service; and if you
fail to answer fhe Complaiﬁt W1th1n the time aforesaid, the Plaintiff in this action will apply to
the Court for the relief demanded in the Complaint and judgment by default will be rendered
against yoﬁ. |

ALA F

ATRICK J. MCLAUGHL]N
ATTORNEY FOR PLAINTIFF
P.0. BOX 13057

FLORENCE, SC 29504-3057

. TELEPHONE: 843-669-5634

FACSIMILE: 843-669-3150
TRUE CERTIRED COPY,'

March ;l: ,2011. : ﬂg “"’
. ‘ : CLERKOF CO!‘uF?T/‘RMC
DARLINGTCHMN COUNTY, S.&

Florence, South Carolina

12



IN THE CIRCUIT COURT FOR
THE FOURTH JUDICIAL CIRCUIT
CIVIL ACTION: 2011-CP-16-

s SN
? F' R
A

STATE OF SOUTH CAROLINA
COUNTY OF DARLINGTON

Amanda and Michael Griggs,

COMPLAINT

VS.

Nationstar Mortgage, LLC, (JURY TRIAL DEMANDED)

)

)

)

)

)

)
Plaintiffs, )
)

)

)

)

: )
Defendant. )
)

The Plaintiffs, Amanda and Michael Griggs, by and through her undersigned counsel, hereby

makes the following claims and allegations:

JURISDICTION:
L. That the Plaintiffs are a citizens and a residents of the County of Darlington, State of South
Carolina. |
2. That the Plaintiff is informed and believes that the Defendant Nationstai Mortgage , LLC

(hereinafter “Nationstar”), at all times relevant to this action, was duly organized and existing under
and by virtue of the laws of thé State of Delaware and doing business in the State of South Carolina.
3. That the Defendant Nationstar is subject to bersonal jurisdiction in South Carolina in that
it transacts business in South Carolina and in that it entered into a contract in South Carolina.

FACTUAL ALLEGATIONS:

4. That on or about April 15, 2010, the Plaintiffs suffered a residential home fire which burned

their home. At the time of the fire, two notes-were against the property, said notes being heid by

Ditech and Defendant Nationstar, o o COPY)
<RuE CEf e
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5. On or about April 16, 2010, the Plaintiffs contacted Defendan;f Nationstar requesting a
payoff amount for the Nationstar note, as they had been directed to do by their insurance carrier.
Upon this request for a payoff amount the Plaintiffs were given a payoff amount of $182,604.80 and
told that their account would be frozen so it would not continue to accrue interest.

6. On or about April 23, 2010, the Plaintiffs received the fire loss check from their insurance
company. As is customary, the check was made out to the Plaintiffs and both Ditech and Defendant
Nationstar as ﬁote holders. The Plaintiffs contacted Ditech and Defendant Nationstar to see how
they would go about getting the cﬁéck endorsed. Defendaﬁt Nationstar demanded a chéck made
payable solely to them. The Plaintiffs went bagk to their insurance company and went through the
process of getting checks re-issued to satisfy this demand from Defendant Nationstar.

7. On or about April 29, 2010, the Plaintiffs ;eceiVed the divided iflsmance checks described
iﬁparagraph six (6) and promptly contacted Defeﬁdant Nationstar. Defendant Nationstar informed
the Plaintiffs that they would send the Plaintiffs a payoff statement and the P}ainﬁffs were to return
the statement along with the insurance check.

8. On or about May 4, 20.1 0, the Plaintiffs received a payoff statement &om Defendant .
Nationstar. However, the payoff statement the Plaintiffs received was for “Jose Ortiz,” and
individual who appeared to reside in Miami, Florida. The Plaintiffs promptly contacted Defendant
Nationstar and informed them of this problem.

9. Subsequent to the Plaintiffs informing Defendaﬁt Nationstar of the mistaken payoff
statement described in paragraph eight (8), Defendant Nationstar faxgd the Plaintiffs another payoff
statement for their loan. However, this payoff statement was for a different payoff amount than the

amount Defendant Nationstar had originally provided the Plaintiffs and for which the Plaintiffs had

14



secured a check from their insurance company. The “new” payoff amount was for $184,5 35.50.
After contacting Defendant Nationstar about the discrepancy, the Plaintiffs were told to go ahead and
forwarded the insurance check in the amount ofv$182,604.80 with the payoff statement and that
Defendant Nationstar would try to fix the aiscrepa.nt:y. Defendant Nationstar received this payment
on or about May 12, 2010.
10. .On or about May 17, 2010, the Plaintiffs attempted to secure financing to begin the
V construction of thelr new home. As part of their attempt to secure financing, a credit report was run
on the lenthfs The results of that report showed the Plaintiffs as having been late with their
payments to Defendant Nationstar several times. This information was false. The Plaintiffs had not
been late With payments. This'false negative credit reporting was going to hinder the Plaintiffs
ability to secure low interest financing for their new home construction. As such, the Plaintiffs
immediately contacted Defendant Nationstar and demanded the false credit reporting be corrected.
11. ~ On or about May 26; 2010, the Plaintiffs received yet another payoff amount from
Defendant Nationstar, despite the fact that they had already sent fuil payment in td Defendant
Natlonsta.r as described in paragraph nine (9). This third payoff amount was $185,310.48.
12. On or about May 28 2010, havmg not yet heard that the false credit reporting had been
corrected, the Plaintiffs once again contacted Defendant Nationstar and notified them of the harm
the false credit reporting was causing them. Defendant Nationstar suggested thafins_tead of using
the ixlsurance payment to payoff the loan, the Plaintiffs could use it to finance their new construction.
Defendant Nationstar directed the Pla'mﬁffs to contact Defendant Nationstar’s loss-draft department.
13. With a builder waiting aﬁd wishing to begin construction as soon as possible on a home, the

Plaintiffs followed up on Defendant Nationstar’s suggestion. The Plaiﬁtiﬂs were sent a packet by
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Defendant Natiogstar and told to fill the packet éut and return it. Defendant Nationstar told the
Plaintiffs that within 48 hours of receiving the packet, Defendant Natioﬁstar would send drafts for
funds out to the Plaintiffs. At that time, the Plaintiffs asked if it Was- okay to give their builder the
go ahead to begin construction. Defendant Nationstar instructed the Plaintiffs that it was okay to
. have their builder start, but that _anythipg over the amount of the insurance settlement would have
to be covered by the Plaintiffs. Based on Defendant Nationstar’s assurances, the Plaintiffs paid theﬁ
builder the difference between the insurance settlement amount and the contract on their new home
in order to get éonstructién started. The Plaintiffs also.made all payments on their loan with
Nationstar, including the June payrﬁent.
14, On or about May 31, 2010, the Plaintiffs contacted Defeﬁdant Nationstar to inquire about
the status of their checks for ooﬁsu'uction. At this time, Defendant Nationstar notified the Plaintiffs
that they would not be receiving any checks, because their loan had already been processed for -
payoff.

15. On .or about June 10, 2010, the Plaintiffs received correspondence from Defendant
Nationstar informing them that the false credit'reporting had been corrected.

16. On or about June 15, 2010, the Plaintiffs ran their credit report to conﬂfm that the false
credit reporting described in paragraph ten (10) had been coﬁected. Seeiné that the false credit
report had been corrected and having been told by Defendant Nationstar that there was no
construction money on tk;e way, the Plaintiffs séught alternative financing of their new home
construction.

17. On or about July 9, 2010, the Plaintiffs were notified that they have been approved with

. Bank of America for a VA Home loan with an interest rate of 4.9%.
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18.°  Onorabout July 16,2010, Bank of America contacted the Plaintiffs and told them that their
loan was being turned down because of late payment history being reported by Defendant Nationstar.,
19. On or about July 19, 2010, Plaiﬁﬁff Michael Griggs and his boss, Diane Sigmqn, éttempted
to contact Defendant Nationstar to rectify this matter. They were eventually referred to an
agent/employee of Defendant Nationstar named “Elliot.” Elliot told them he would havetolookinto .
the matter and call them back. |
20. On or about July 28, 2010, the Plaintiffs were contacted by Elliot who notified the Plaintiffs
that Defémiant Nationsfar had once again corrected 'their false credit reporting against the Plaintiffs.
Elliot then offered the Plaintiffs two options. First, the Plaintiffs could leave ﬁet loan in payoff
mode, but that some documents were “missing” and that the Plaintiffs would have furnish those
“missiﬁg” documents to ﬁfxish 1';he payéﬁ‘. The second option was that the Plaintiffs could accept
their insurance settlement back to rebuild with. This second option was the same “solution”
Defendant Nationstar had proposed as described in paragraph twelve (12) and thirteen (13) above,
_which the Plaintiffs had already tried once. Desperate to secure financing since they had already told
their builder to begin (as described in paragraph 13), the Plaintiffs accepted the second option and
were once again faxed a packet which was filled out and sent back to Defendant Nationstar. The
Plaintiffs completed the packet and faxed it back Defendant Nationstar.
21. On or about Augﬁst 4, 2010, the Plaintiffs contacted Defendant Nationstar to check on the
status of their construction checks. Defendant Nationstar informed 'the Plaintiffs that they were
missing documents from the packet that had been sent in. The Plaintiffs re-fgxed the packet |

described in paragraph twenty (20).
22. On or about August 20, 2010, the Plaintiffs received notice from Nationstar that they were
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in default on their loan for the months of May, June and July.

23. Onor abqut August 23,2010, the Plaintiffs contacted Elliot about the default notice and was
told by Elh’ot that the default notice had been corrected

24, On or about August 27, 2010, having received no further communication regarding their
construction checks, the Plaintiffs applied with another bank in an effort to try to refinance their
Nationstar loan. The Piaintiffs were denied, once again because Defendant Nationstar was falsely
- reporting late payments against the Plaintiffs credit history.

25. . On or about August 28, 2010, the Plaintiffs contacted Elliot again té complain about their |
situation. Elliot explained to the Plaintiffs that they would have make the July and August payments
| before their history could be corrected, desi)ite the fact that Nationstar had told th_e Plaintiffs that
their loan was “in paydff” for much of that time. Under protest, the Plaintiffs made those péyments
because they knew of no other way to resolve their situation.

26. On or about September 8, 2010, Defendant Nationstar informed the Plaintiffs that the false
credit reporting against the Plaintiffs had been corrected. This was the third time the Plaintiffs had
been so informed.

27. Subsequént to the events described above, and in an effort to mitigate their damages, the
Plaintiffs did finally succeed in refinancing their loan, albeit 'Wlﬂ’l Defendant Nationstar. That
refinancing was for $187,500 at a 5.25% 'mteresf rate. The Plaintiff is informed and believes

$7500.00 of that amount was for cloéing costs on the loan.

FOR A FIRST CAUSE OF ACTION
(Defamation Per Se)

28. That paragraphs one (1) through twenty-seven (27) are hereby incorporated herein as if
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completely repeated herein verbatim.

29. The Defendant Nationstar did publicize libelous and slanderous per se statements to third
party credit reporting agencies, by inaccurately reporting that the Plaintiffs had failed to timely make
payments on their loan. Defendant Nationstar’s actions have also caused these statements to be
published to any third party who obtains information from these credit reporting agencies.

30. The Defendant Nationstar knew-or should have known such statements were fal_se.

3L That as a direct and proximate result of theAabove set out acts and omissions of Defendant
Nationstar, the Plaintiffs have suffered damages as hereinafter set out..

FOR A SECOND CAUSE OF ACTION
(Noncompliance with the Fair Credit Reporting Act, 15 U.S.C.S 1681 ef seq.)

32. That paragraphs oné (1) through thirty-one (31) are hereby incorporated herein as if
éomplete’ly repeated herein verbatim. |
33. That the Defendant Nationsfar has statutory duties undér the Fair Credit Reporting Act to:
a. Not réport information reliating'_‘ to» a consumer to any consumer reporting agen;:y if the
persoﬁ knows or has reasonable cause to believe thaf the infc;rmatidn is inaccurate. 15
U.S.C.S. §16813-2(a)(1)(A).
b. Not furnish any informaﬁoﬁ reiating toa consumér to any consumer reporting agency if
the Defendarit was notified by thé consumer that specific information was inaccurate and
the information is, in fact, macémate. 15 U.S.C.S. §1681s-2(a)(1)(B)(i) and (ii).
c. To promptly notify the consumer reporting agency that the information brovid_ed was
macéurate anci to not thereafter furnish fo the agency aﬁy of the information that remains

incomplete or inaccurate. 15 U.S.C.S. §1681s-2(a)(2)(B).
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d. Coﬁducf[ an investigation with respect to the disputed information and ifthe invesﬁgation
finds the information reported was inaccurate, promptly notify each consumer reporting
agency to which the Defendant providéd the inaccurate information and provide any
correction necessary to make the information provided by the Defendant accurate. 15
U.S.C.S. §1681s-2 (a)(8)(E) (i) thru (iv) and 15 U.S.C.S. §1681s-2(b)(1).

e. Provide ‘notice of any negative reporting to the consumer. 15 U.S.C.S. §168 15-2(&)(7).'

f. Properly inifestigate and correct disputed incorrect information reported. 15 U.S.C.S.
§1681s-2(a)(8)(E) and §1681s-2(b). -

34, That Defendant Nationstar has negligenﬂy and willfully breached the dﬁty listed in paragraph
thirty-three (33) by reporting information they knew or had reasonable cause to believe was

| inaccurate.

35. . That the Defendant Nationstar has negligently and willfully bréached the duty listed in

paragraph thirty-three (33) by répo'rting ‘information after the Plamtiffs notified Defendant

Nationstar of the inaccuracy of their payment history and loan status and that their payment history

and loan status were, in fact, not accurate.

36. That the Defendant Nationstar ha;s negligently and willfully breached theAduty listed in

paragraph thirty-three (33) by failing to notify the consumer reporting agency that the information

providea was inacéurate and failing to not thereafter furnish to the agency any of the information that
remains incomplete or inaccurate. |

37. That the Defendant Nationstar has negligently and willfully 'breached the duty listed in

paragraph thirty-three (33) by failing to conduct an invesﬁgation with respect to the disputed

information and if the investigation finds the information reported was inaccurate, promptly notify
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each consumer reporting agency to which the Defendant Nationstar provided the inaccurate
information and provide any correction necessary to make the information provided by Defendant

Nationstar accurate.

38. That as a direct and proximate result of the above set out acts and omissions of Defendant

Nationstar, the Plaintiffslhave suffered damages as hereinafter set out.

FOR A THIRD CAUSE OF ACTION
(Breach of Contract)

39. That paragraphs one (1) through thirty-one (38) are hereby incomoréted herein as if

completely repeated herein verbatim.

40. The note described above between the Plaintiffs and Defendant Nationstar represent a
binding agreement between the Plaintiffs and Defendant N‘ation.star. Said agreement was for
Defendant Nationstar to provide ﬁnancing and loan servicing for the Plaintiffs’ home as mbﬁgagee,
with the Plaintiffs to make timely payments and meet other obligations required of them as the -
mortgagors. - |

41. That the Plaintiffs did meet all their obligations under the contract, not the least.of which
was making tirﬁely payments and securing insurance settlement proceeds in a timely fashion to
satisfy their mortgage after fhe fire described in paragraph four (4).

42. That Defeﬁdant Nationstar breached the agreeﬁlent by unjustifiably failing to perform the
contract. Specifically, Defendant Nationstar failed to adequately service the Plaintiffs’ mortgage,
repeatedly reporting false credit history information against the Plaintiffs.

43. That as a direct and proximate result of the above set out acts and omissions by Defeﬁdant

Nationstar, the Plaintiffs have suffered damages as hereinafter set out.
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FOR A FOURTH CAUSE OF ACTION
(Breach of Contract Accompanied by Fraudulent Act)

44. That paragraphs one (1) through forty-three (43) are hereby incorporated herein as if
completely repeated herein verbatim. | |

45. Thé .note described above between the Plaintiffs .and Defendént Nationstar represent a
binding agreement between the Plaintiffs and Defendant Nationstar. Said agreement was for
Defendant Nationstar to provide financing and loan servicing for the Plaintiffs’ home as mortgagee,
with the Plaintiffs to niake timely payments and meet other obh'gatipns reqﬂi;red' of them as the
mortgagors. |

46.- That Defendant Nationstar breached the agreement by unjustifiably failing to perform the
contract. Specifically, but not limited to, befendant Nationstar’s failure to adequately service the
Plaintiffs’ mortgage by repeatedly reporting false credit history information éga.inst the Plaintiffs,
failing to provide the Plaintiffs with accurate payoff amounts and statements, and failing to timely

process paperwork related to the Plaintiffs account. -

47, That Defendant Nationstar committed said breach with fraudulent intent and by fraudulent

acts.

48. That as a direct and proximate result of the above set out acts and omissions by Defendant

Nationstar, the Plaintiffs have suffered damages as hereinafter set out.

FOR A FIFTH CAUSE OF ACTION ,
(Tortious interference with Prospective Contract)

49, That paragraphs one (1) through forty-eight (48) are hereby incorporated herein as if

completely repeated herein verbatim.
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50. That there was a reasonable probability that the Plaintiffs would have realized contractual
relations for new financing without Defendant Nationstar’s false credit reporting. Specifically, but

not limited to, the facts as alleged in paragraphs ten (10), seventeen (17) and eighteen (18) above.

51. That Defendant Nationstar intentionally interfered with the Plaintiffs’ potential contractual
relations.
52. That Defendant Nationstar’s purposes in interfering with the Plaintiffs’ prospective

contracts were improper.

53. That Defendant Nationstar’s methods in interfering with the Plaintiffs’ prospective

contracts were improper.
54. That as a direct and proximate result of the above set out acts and omissions by
Defendant Nationstar, the Plaintiffs have suffered damages as hereinafter set out.

_ FOR A SIXTH CAUSE OF ACTION
(Violation of the South Carolina Unfair Trade Practices Act S.C. Code Ann. §39-5-10 e¢

seq.)
55. That parag’faphs one (1) through ﬁfty—fo{xr (54) are hereby incorporated herein as if
completely repeated herein verbatim. | |
56. That Defendant Nationstar has engaged in unfair methods.of 'competiﬁc;n and unfair or

deceptive acts or practices in the conduct of trade and commerce. Speciﬁcaﬂy, but not limited to,
Defendant Nationstar’s acts and omissions as pled in paragraphs five (5), nine (9), eleven (i 1)

through fifteen (15), twenty (20) through twenty-two (22), and twenty-four (24) through twenty-six

(26).
57. That Defendant Nationstar’s acts and omissions as pled above violate S.C. Code Ann.

§39-5-20.
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58. That Defendant Nationstar’s acts and omissions as pled above are offensive to public

policy and are capable of repetition.
59. That ‘as a direct and' proximate result of the above set out acts and omissions by
Defendant Nationstar, the Plaintiffs have suffered damages as hereinafter set out.

FOR A SEVENTH CAUSE OF ACTION
(Negligent Misrepresentation)

60. "fhat paragraphs one (1) through fifty-nine (5A9) are hereby incorporated herein as if
compl‘etelsfﬂrepeated _ilerejﬁ verbatim. |

61. | "Iﬁat.D»e;fendant Nationstar made false representations to the Plaintiffs. Specifically, but
not limited to the false representations made by Defenda.nt Nationstar in paragraphs five (5), nine

9), eleven (11) through ﬁfteen (15), twenty (20) through twenty-two (22), and twenty-four (24) =

through twenty-six (26).
62. That Defendant Nationstar had a pecuniarj interest in making these statements.
63. - That Defendant Nationstar owed a duty of care to see that they communicated truthful

information to the Plaintiffs. .

64. That Defendant Nationstar breached that duty by failing to exercise due care.
65. " “That the Plaintiffs justifiably relied on the representations.
66. That the Plaintiffs suffered pecuniary loss as a direct and proximate result of their reliance

on Defendant Nationstar’s representations.

67. That as a direct and proximate result of the above set out acts and omissions by

Defendant Nationstar, the Plaintiffs have suffered damages as hereinafter set out.
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DAMAGES

68. That as a direct and proximate result of the above set out acts and omissions of the
Defendant, the Plaintiff was damaged in the following particulars to-wit:

a. Actual and consequential damages;

b. Future damages;

c. Embarrassment, Humiliation, emotional distress and anguish;

d. Injury to reputation;

‘e. Injury to creditworthiness;

f. Attorney’s fees and costs.

g. Treble damages pursuant to S.C. Code Ann. §39-5-140.

69. The Plaintiff also believes that she is entitled to punitive damages as the Court may award.
- WHEREFORE, the Plaintiff seeks judgment against the Defendant Nationstar for actual and
consequential damages, fiiture damages, treble damages, as well as punitive damages, along with

such other relief that the Court deems appropriate.

WUKELA LAW FIRM

., c S .
BY:K/, /%: (.

PAFRICK J. MCLATUGHLIN
ANTORNEY FOR PLAINTIEF
PO BOX 13057

March % , 2011 FLORENCE, SC 29504-3057
Telephone: 843-669-5634

Facsimile: 843-669-5150

Florence, South Carolina
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STATE OF SOUTH CAROLINA | IN THE COURT OF COMMON PLEAS

COUNTY OF DARLINGTON CASE NO.: 2011-CP-160135

Amanda and Michael Griggs, |
Plaintiff(s)

vs. ‘ DEFENDANT’S ANSWER AND.
AFFIRMATIVE DEFENSES.

Nationstar Mortgage, LLC

Defendant(s).

COMES NOW, Nationstar Mortgage, LLC (“Nationstar”), the Defendant in the
above styled civil action, and hereby responds to the Plaintiffs’, Amanda and Michael

Griggs’, Complaint and shows this Honorable Court as follows:

JURISDICTION: -

1. Defendant is withbut sufficient information to answer the alleg'c}tions contained in
Paragraph 1, therefore the allegations are denied, and strict i:)roof thereof is demanded.

2. Defendant admits it is authorized to transact business in South Carolina and
subject té the jurisdiction of this Honorable court, any remaining allegations in
paragraphs 2 and 3 are der;ied, and strict proof thereof is demancied.

FACTUAL ALLEGATIONS:

3. Defendant admits that on or about April 15,2010 it held a note against certain real
property owned by the Plaintiffs. Defendant is without sufficient information to answer
the remaining allegations contained in Paragraph 4, therefore the allegations are denied

and strict proof thereof is demanded.
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4, At this time, Défendant is without sufficient information to aﬁswe; thé allegations
contained in paragraph 5 through 26, therefore the allegations are denied and strict proof
thereof is demanded.

5. . Withregard to paragraph 27, Defendant admits that the Plaintiffs ;eﬁnanced their
original loan with Defendant for a principal amo_I‘mt ofA$ 187,500.00 at an interest rate of
-5.25% with closing coéts of $7,500.00. However, Plaintiff;’ assertion ’éhat they sought to |
mitigate their damages is a legal conclusiop which Defendant is not required to either
admit or den§-'. To the extent a respoﬁse is required; Defendant denies the same and

demands strict proof thereof.

FOR A FIRST CAUSE OF ACTION
(Defamation Per Se)

6. - Defendant denies the allegations in paragraphs 29, 30 and 31, and demands strict

proof thereof.

» FOR A SECOND CAUSE OF ACTION
(Noncompliance with the Fair Credit-Reporting Act, 15 USC 1681 et. seq.)

7. Defendant denies the allegations in parfcigraphs 33 through 38, and demands strict

proof thereof.
- FOR A THIRD CAUSE OF ACTION
(Breach of Contract)
8. "With regard to paragraph 40, Defendant states that the Note and Mortgage speak

for themselves. Therefore, Defendant shall be deemed to deny the facts and allegations

as characterized by the Plaintiffs in paragraph 40.
9. Paragraphs 41, 42, and 43 do not contain factual alrlegations, but instead legal

conclusions which Defendant is not required to either admit or deny. To the extent a
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response is required; Defendant denies any allegations therein, and demands strict proof

thereof.

FOR A FOURTH CAUSE OF ACTION
(Breach of Contract Accompanied by Fraudulent Act)

10. With regard to paragraph 45, Defendant s’;ates that the Note and Mortgage speak
for themselves. Therefore, Defendant shall be deemed to deny ;che facts and allegations
as characterized by the Plaintiffs in paragfaph 45.

11. Defepdant denies theAallegations iﬁ paragraphs 46, 47 and 48, and demands strict

| proof thereof.

FOR A FIFTH CAUSE OF ACTION
(Tortious Interference with Prospective Contract)

12, Defendant denies the allegations in paragraphs 50 through 54, and demands strict

proof thereof. -

FOR A SIXTH CAUSE OF ACTION
(Violations of the South Carolina Unfair Trade Practices Act S.C. Code Ann. §39-5-
. 10 et. seq.) ‘

13. Defendant denies the allegations in paragraphs 56 through 59, and demands strict

proof thereof.

FOR A SEVENTH CAUSE OF ACTION
(Negligent Misrepresentation)

14.  Defendant denies the allegations in paragraphs 61 through 67, and demands strict

proof thereof.
DAMAGES
15. Defendant denies the Plaintiffs were daméged as alleged in paragraph 68, and

demands strict proof of such damage. Defendant further denies that Plaintiffs are entitled

to punitive damages.
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FOR A FIRST AFFIRMATIVE DEFENSE

Defendant asserts that Plaintiffs’ Complaint fail to state claims upon which relief
can be granted and therefore should be dismissed pursuant to Rule 12(b)(6) of the South

Carolina Rules of Civil Procedure.

FOR A SECOND AFFIRMATIVE DEFENSE
Defendant asserts the defenses of waiver, estoppel, recoupment and setoff.

FOR A THIRD AFFIRMATIVE DEFENSE

Defendant asserts the defense that any error or violation that may have occurred
in this case was not intentional and resulted from a bona fide error notwithstanding the

maintenance of procedures reasonably adapted to avoid such an error.

FOR A FOURTH AF FIRMATIVE DEFENSE

Defendant asserts the defense that any violation that may have occurred was de
minimus or technical in nature, and Defendant has substéntiallf complied with all
applicable étatutes and regulations.

WHEREFORE, DEFENDANT, Nationstar Mortgage, LLC prays as follows:

(a) That the Plaintiffs’ Complaint be dismissed and all charges cast against

Plaintiffs; | |

(b) That this honorable Court enter judgment against Plaintiffs and in favor of"

Defendant on all Couﬁts;

() That Defendant be entitled to recover costs and attorneys' fees for having

to defend against this Complaint; and

(d) That Defendant have such other and further relief as this honorable Court '

deems just and proper.
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SIGNATURE ON NEXT PAGE

This I day of April, 2011.

: &5

Summer H. Smoot, '

S.C. Bar No.: 80700

ATTORNEYS FOR THE DEFENDANT
1587 Northeast Expressway

Atlanta, GA 30329

(770) 234-9181(Telephone)

(770) 329-8023 (Facsimile)
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF DARLINGTON ' CASE NO.: 2011-CP-160135

Amanda and Michael Griggs,
Plaintiff(s)

VS. CERTIFICATE OF SERVICE FOR
DEFENDANT’S ANSWER AND
AFFIRMATIVE DEFENSES.

Nationstar Mortgage, LLC

Defendant(s).

o s .
. The undersigned does hereby certify that on the [j day of April, 2011, a copy.
- of the Defendant’s Answer and Afﬁnnative Defénsg:s for the above captioned case, was
sent via first-class mail via United States Postal Service to the following address:

Patrick J. McLaughlin, Esq.
Attorney for Plaintiffs

. PO Box 13057 -
Florence, SC 29504

Dated: April Ji%l .

Johnson & Freedman, LLC

St

Summer H. Smoot,

S.C. Bar No.: 80700

ATTORNEYS FOR THE DEFENDANT
1587 Northeast Expressway

Atlanta, GA 30329

(770) 234-9181(Telephone)

(770) 329-8023 (Facsimile)
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
. . ) THIRD JUDICIAL CIRCUIT
COUNTY OF DARLINGTON ) o =3
' ) CASENO.:2011-CP-16-135 %= =
) el < A
=
Amanda and Michael Griggs, ) MOTION AND ORDER INF%TEN —
: Plaintiff, ) FORM AND COVERSBERY < o
vs. ) oge - [T
' _ ) S
Nationstar Mortgage, LLC, ) <o” T
- Defendant. ) :cv'o 8 ‘
Plaintiff’s Attorney: ‘ Defendant’s Attorney:
Patrick J. McLaughlin, Bar No. 73675 : , Bar No.
Address: : ' Address:
P.0. Box 13057, Florence, SC 25504-3057
Phone: 843-669-5634 Fax 843-669-5150 Phone: Fax
E-mail: Other: E-mail: Other:

[XMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and IiI)
[[JFORM MOTION, NO BEARING REQUESTED (complete SECTIONS II and TII)
[[JPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and IIT)

SECTION I: Hearing Information
Nature of Motion: Motion to Compel : : : o
Estimated Time Needed: 30 minutes . Court Reporter Needed: [ JYES/[ ]NO

SECTION II: Motion/Order Type
@Written motion attached

'[[JForm Motion/Order :
I'hereby move W})y the <Ouft as set forth in the attached proposed order.
a & A
7% // ?ﬂ ;n/ //
~ Datt subrfiitted .

Signaftfte of Attorney Tor i<] Plaintiff /[_] Defendant

SECTION III: Motion Fee
X] PAID - AMOUNT: $ ,
[ ] EXEMPT: [] Rule to Show Cause in Child or Spousal Support
(check reason) [_] Domestic Abuse or Abuse and Neglect
' ‘ []Indigent Status [ ] State Agency v. Indigent Party
[ ] Sexually Violent Predator Act [_] Post-Conviction Relief
. L] Motion for Stay in Bankruptcy
[_] Motion for Publication  [_] Motion for Execution (Rule 69, SCRCP)
[ ] Proposed order submitted at request of the court; or, _
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:
[ ] Other:

JUDGE’S SECTION
[] Motion Fee to be paid upon filing of the attached | JUDGE CODE

order. - '
[] Other: | Date:
- CLERK’S VERIFICATION _
- i k :':' H "-'E'-‘z G «‘?""5‘
Collected by: Date Filed: CRUE CERTIFIED
[ ] MOTION FEE COLLECTED: $ e 2. S
[] CONTESTED — AMOUNT DUE: § ) ‘

SCCA 233 (11/2003) = o
=



STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
' )
COUNTY OF DARLINGTON ) Civil Action No. 2011-CP-16-135
: 2
: o =
Amanda and Michael Griggs, § % ‘;;-: . @ i
Plaintiffs, ) %9“% ] i~
) Zoe
vs. ) MOTION TO COMPEL  S5Z2 3 g
. ) AND AWARD EXPENSES 525 —
Nationstar Mortgage, LLC, ) PURSUANT TORULE 37  wo - 3
) o
Defendant. )
)

COMES NOW the Plaintiffs, by and through the undersignéd attorney, séeking an Order
from this Court compelling discovery and awarding expénses pursuant to ‘Rule 37 of the South
Carolina Rules of Civil Procgdure. On or about April 29,2011, the Plaintiffs served the Defendant

with written Interrogatories and Requests to Produce. Via responses dated June 30, 2011, the
Defendant partially responded to the Plaintiffs’ discovery requests. Specifically, the Defendant

objected to several of the Plaintiffs’ discovery requests. Those requeéts and the Defendant’s
objections are listed below.

In making this motion, Plaintiffs’ counsel notifies the Court that by his signaﬁlre below, he
has made a reasonable effort to reach agreement with opposing counsel on the matters set forth in

this motion, pursuant to Rule 26 of the South Carolina Rules of Civ_il Procedure.

DISCOVERY BEING SOUGHT

Discovery Issue No. 1:

1)

Intérrogatory No. 10: Inregards to the Defendant’s
Third Affirmative Defense, list with speciﬁcity the procedures the Defendant reasonably ada?ted to
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avoid such occurrences they claim were “bona fide error” in this particular case. The Plaintiffs are
specifically requesting:

a. = afull gnd complete vpayment history Whjcﬁ shows notAonly the acﬁial payments from
the Plaintiffs being due and received, but also shoﬁng which payments the
Defendants did not properly record, improperly reported or whatever other incidents
led to what the Defendant asseﬁs W(?fe “bonafide errors”.

b. detailed aescdption of how the alleged “bonafide errors” Wére discovered, what was
done to correct the alleged “bohzniﬁde‘error_s,ﬁ what §vas done to make sure that thé
alleged “bonafide erfors” were corrected, and what was done to prevent the, alleged
“bonafide errors” from occurring again.

c. . | A detailed description of the procedures the Defendant asserts were reasonably
adapted to protect against such alleged “bonafide errors.” This description should
include when the procedures were adapted, who was in charge of insuring the
procedures were followed, documentation memorializing whether or not such
procedures were followed, and a listing of every time these procedures were not
followed OR failed to prevent the same or similar type of “bonafide errors” that are
alleged in the current complaint, going back a minimum of five (5) years prior to
April 15,2010.

Response: Defendant objects to this interrogatory to the extent it seeks information which

is confidential, proprietary, or otherwise privileged, including but not limited to the internal policies
and procedures of Defendant. Further, although Defendant’s affirmative defenses are not an

admission of improper conduct or errors on the part of the Defendant, Defendant believes that if any
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errors occurred they were the result of miscommunication and misunderstanding, perhaps by both

parties. As such, any errors that occurred were bonafide errors and not the result of negligence or

willful intent.

2) Discovery Issue No. 2: Interrogatory No. 11: In regards to the Defendént’s

Fourth Affirmative Defeﬁs_e, explain with specificity how any violations that occurred were simply
de minimus or techm'cal in nature as well as listing with specificity how the Defendant has .
substantially conipﬁed with all applicable statutes and régulations. |

Response:  Defendant objects to this mténégatory on the grounds that it is vague, overly
bfoac{ aﬁd undﬂy burdensome and fails to s‘pecify the statute(s) which the Plaintiffs assert has/have
been violated by the Defendant. However, subject to said objection, see Defendant’s respénse to
Interrogatory No. 10 above regérding the benefit of the final refinancing package which the Plajntiffs
beﬁeﬁtted from. The refinanced loan modified the origiﬁal note and mortgtage and served as a

novation, thereby voiding any claims regarding the previous loan.

3) Discovery Issue No. 3: | Interrogatory No. 16: P:or each lawsuit brought against |
the Defendant within the past seven (7) years involving similar causes of action, state the name, civil
actidn/docket number of the lawsuit, the jurisdiction and venue in which such action is or was
ﬁending, the disposition of such action, and the names, addresses and telephone nuﬁxbérs of at;torneys
who represent or represented the parties assc;,rting the claims against the Defendant.

Response: Defeﬁdant objects to this interrogatory on the grounds that it seeks information
which is not reasonably calculated to lead to the discovery of admissible evidence, and therefore
irrelevant. Further, Defendant objects on the grounds that the interrogatory is unduly burdensome as

the information sought is a matter of public record and is equally available to both parties.
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4) Discovery Issue No. 4: Interrogatory No. 17:  State with specificity the net
~worth, gross earnings and profit of the Defendant for the five (5) years prior to April 15 , 2010.
Response: Defendant objects on the grounds that the interrogatory is unduly burdensome as

the information sought is reported pﬁblically and is equally available to both parties.

5) Discovery Issue No. 5: Request to Produce No. 10: A copy“of each and évery |
document that memorializes Defendant's standards, fules, procedures and/or internal policies
governing the hahdling of payoffs, credit reporting, correcting credit report information.

Responsé.:‘ Defendant objects to thls request oﬁ the grounds that it seeks infofmétion or

documents which are confidential or proprietary or otherwise privileged.

6) ﬁiscovery Issue No..6:  Request to Produce No. 17: A copy of any interﬁal
.reports, studies, and/or memorandum detailing the payment history average of all the Defendant’s
residential home léans. Specifically, the Plaintiffs request the information which Wéuld document
how the Plaintiffs’ iaayment history rates in comparison to all other residential home loan customers
of the Déefendant. Plaintiffs speciﬁcally request any such docu_:ﬁents which would contain .such
information. |

'Response; Defendant objects to this request to the extent it seeksi_nfoxmation or doéuments
which are work-product, subject to the attorney-client privilege, or other privileged. Defendant

further objects to this request to the extent it seeks information or documents which are confidential

and proprietary.

7 Discovery Issue-No. 7: Request to Produce No. 18:  All documents or tangible
things referring to or relating to Defendant’s policies and procedures regarding loan applications,

credit reporting, erroneous credit reporting correction, payoff statements and procedures related to
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insurance payoffs as a result of fires.

Response: Defendant objects to this request to the extent it seeks information or documents

which are work-product, subject to the attorney-client privilege, or other privileged. Defendant

.

further objects to this request to the extent it seeks information or documents which are confidential

and proprietary.

8) Discovery Issue No. 8: Request to Produce No. 19: All documents

referencing the net WortH, gross earnings and profit of the Defendant for the five (5) years prior to
April 15, 2010.
Response: Defendant objects to this request on the grounds that it is overly burdensome as
the information is reported publically and therefore, equally available to both parties.
ARGUMENT

As to Discovery Issue No. 1. The Defendant specifically pled an affirmative defense

clainﬁng that any errbr or violation that may have occurred in this case was not intentional and was
the result of 2 bonafide error in attempting the maintenance procedures reasonably attached to avoid
such error. The discévery requested through Interrogatory No. 10 is reasonably calculated to lead to -
relevént evidence by which this claimed afﬁ_rmatiVe defense could be shown to be more or less likely
to be true. In short, the Defendant cannot claim a defense and then seek to deny the Plaintiffs’
discovery of infonnation which would allow the Plaintiffs to investigate the defense as claimed by
the Defendant. As such, the Plaintiffs request that the Court compel the discovery 'of this

information.

As to Discovery Issue No. 2. The Defendant claims that any violation which may have

occurred was de minimus or technical in nature and that the Defendant has substantially complied
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with all statutory regulations. Yet, when asked to specifically explain how any violations were de
minimus or technical, the Defendant is nonresponsive. Further, when asked to explain with
specificity which applicable statutes and regulations they have substanﬁally complied with, the
Defendant is once again nonresponsive.

In other words, the Defendant is saying that any violations were simply inconsequeﬁtial
and/or technical mistakes and seems to be asserting some type of protection through alleged
compliance with laws. However, the Defendant refuses to explain how 'Athey arrived at these -
affirmative defenses while also refusing ;:o designate which gpplicable statutes and regulations they

are asserting they are in compliance with. Once again, it is impossible for the Plaintiffs to

-investigate such a generalized blanket defense, while the Defendant refuses to provide information

related to such defense. As such, the Plaintiffs request that the Court compel the discovery of this

information.

As to Discovery Issue No. 3. The Defendant seems to be asserting affirmative defenses

which claim that any violations were simple mistakes and that they have procedures and systems in
place to protect against said mistakes. ‘The Plaintiffs aré entitled to this information, which is
reasonably calculated to uncover whether or not there have been similar instances of other pe‘éple
suffering from the same “mistakes” that the Plaintiffs allege, at the hands of the Defendant.

’fo the extent that the question may be too overly broad, the Plaintiffs would revise their
request to seek information of any lawsuits within the past seven years related to causes éf actibn
from “mistakes” which occurred in the billing, payment crediting, or credit reporting of customers by

Defendant Nationstar. As such, the Plaintiffs request that the Court compel the discovery of this

information.
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As to Discovery Issue No. 4. The Plaintiffs have asserte_d and are informed and believe that

they may be entiﬂ’ed to punitive damages in this matter. As such, the Defendant’s ability to pay is
relevant and discoverable information. As a corporation, the Plaintiffs are informed and believe that
Defendant Nationstar has easy access to the informatioﬁ sought‘concerning their net worth, gross
eamnings and profit, as such information is routinely kep”c and disseminated to boards of dire;:tors,
shareholders, financial institutions, etc. ‘by corporations.

The Plaintiffs argue that it is disingenuous for the Defendant to assert that production of this
information is burdensome, and tﬁe Plaintiffs argue that the Defendant can more easily and quickly
obtain this information. As such, the Plaintiffs request that the Court compd th; discovery of this

information.

As to Discovery Issue No. 5. Having asserted in their Third Affirmative Defense, the

maipte'nance of procedﬁres to avoid such errors that are asserted in this.Complaint, the Defendant
~_now seeks to deny the Plaintiffs the ﬁght to discover what the Defendant’s acfual policies and
proce&ures are. Oncg again, it is difficult to understand how the Defendant can assert a defense on
one hand and deny the Plaintiffs the right to investigate that defense on tl}e other. As such, the:
Plaintiffs requést tbat the Court compel the discovery of this information.

As to Discovery Issue No. 6. This issue is similar to Discovery Issue No. 5, except that now

the Defendant also asserts that this information is somehow work product and subject to the attorney-
client privilege or “other privilege.” The Plaintiffs are informed and believe that the information

requested should be information which the Defendant has or has accumulated in their ordinary

course of business.

If the Defendant is truly saying that they do not have any such information or documents
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other than infonﬁation or documents which have been prepared as the result of litigation, tﬁe

Plaintiffs would argue that fhe very admission is proof of negligence in the operation of their

business. In other words, the Plaintiffs are informed and believe that this is exactly the type of
information that reasonable companies in the business of loaning money and/of servicing loans
would generate aﬁd use in the pfactice of servicing their customérs and assuring that @e types of

situations which led to this lawsuit do not occur. As such, the Plaintiffs believe they are entitled to

this information and ask that the Court compél the discovéry of this information.

As to Discovery Issue No. 7. See the arguments for Discovery Issues No. 5 and 6.

As to Discovery Issue No. 8. Seé the argument for Discovery Issue No. 4.

AWARD OF EXPENSES

Having made the arguments above to compel discovery, the Plaintiffs would also ask that tl;e_
Court award thé Plaintiffs with the expenses of having to bring this Motion to Compel, toinclude the
costs -of filing the Motion as well as reasonable attorney’s fees incurred by the Plaintiffs in bﬁnging -
this motion. The Plaintiffs request this award based on the fact that the Plaintiffs’ counsel conducted
a phone‘ conference with opposing counsel on September 20, 2011. "Although it éppeared that the
parties would Be able to resolve some of these ;)utstandmg discovery issues, it was made clear to
Plaintiffs’ counsel that ény discovéry of the Defendant’s internal policies? procedures, etc. would
have to bé compelled. This is despite the fact that Plainfiffs’ counsel indicated that the Plaintiffs
would be willing to enter into a confidentiality agreement to help assuage the Defendant’s concerns

about public dissemination of any proprietary material and information.
The Plaintiffs are informed and believe that such general policy of forcing opposing parties to

compel such discovery denotes a prima facie case of bad faith in regards to discovery. As such the

40



Defendant should bear the expenses associated with the Plaintiffs being forced to compel this

discovery.

CONCLUSION

Having made the arguments above, the Plaintiffs respectfully request th@_; the Cog’t issue an
-

order compelling the discovery requested and granting the Plaintiffs and avmﬁ'ﬂ@f %sonaﬂb’l'c

OA
"-ﬂ—«\

0:’3‘"\

Ra ,0

expenses to mclude attorney’s fees and costs in this matter pursuant to Rule 37(@@§

Respectfully submitted,

/ g |
ATRICK J. MCLAUGHLIN /\
Attorney for Plaintiffs

P.O. Box 13057

Florence, SC 29504-3057

843-669-5634

Florence, South Carolina

Septeﬁlbér E 9 ,201 1.
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1201 Main Street, Suite 1200
Post Office Box 7368 (29202)
Columbia, South Carolina 29201
Telephone 803.779.1833:
Facsimile 803.779.1767
www.GWBlawfirm. com

Gallivan, White & Boyd, P.A.
ATTORNEYS ATLAW

February 1, 2012

" Scott B. Suggs

Darlington County Clerk Of Court
1 Public Square, Room B-4
Darlington, South Carolina 29532

Re:  Amanda and Michael Gr i’,ggs v, Natibnsta; Mortgage, LLC -
Darlington County Case No. 2011-CP- 16 0135
GWB File No. 7063-1"

Dear Mr. Suggs:

Please find 'enclc;sed for filing the origihal and a copy of the Motion for Judgment on the
- Pleadings in the above-referenced matter. Please file the original and retumn the clocked copy to me
in the enclosed envelope. We have also enclosed the filing fee in the amount of $25.00.

Thank you for your assistance in this matter. Please do not hesitate to contact me if you
have any questions or concerns.

GALLIVAN, WHITE & BOYD, P.A.

P e e o

Childs Cantey Thrasher
" Direct Dial: 803-724-1717
Email: cthrasher@gwblawfirm.com

CCT/ssl

Enclosures

cc:

Patrick J. McLaughlin
Wukela Law Firm

P.O. Box 13057
Florence, SC 29504-3057
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS -
)
COUNTY OF DARLINGTON )
)
Amanda and Michael Griggs ) CASE NO. 2011-CP-16-0135
O Plaintiff ) ~
v. )
) MOTION AND ORDER INFORMATION
Nationstar Mortgage, LLC ) FORM AND COVER SHEET
)
M Defendant )

Check box above indicating submitting party

Name and address of defendant’s attornev

Name and address of plaintiff’s attornev

Patrick J. McLaughlin | John T Lay, Jr.

Wukela Law Firm ‘ Gallivan, White & Boyd, P.A.
P.O. Box 13057 ' P.O. Box 7368

Florence, SC 29504-3057 Columbia, SC 29202

Phone: 803-779-1833  Fax:

M MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and n
0 FORM MOTION, NO HEARING REQUESTED (complete SECTIONS H and IIY)
{0 PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and IIT)

SECTIONI: Hearing Information

Nature of Motion: Motion for Judgment on the Pleadings
Estimated Time Needed: 30 Minutes Court Reporter Needed: M YES / 0 NO

. SECTION II: Motion/Order Type
M Written motion attached

{J Form Motion/Order ‘
I hereby moyve for relief or acnon by the court as set forth in the attached proposed order.
:/ Kf/ - _A,-,,,.,-»-;:_;A,_v-., RSP February 1, 2012
Slgnature of At‘tomey forl” Plamtlff/ ET Defendant Date submitted

SECTION III: Motion Fee
M PAID - AMOUNT: $25.00
O EXEMPT: [J Rule to Show Cause in Child or Spousal Support
(check reason) [ Domestic Abuse or Abuse and Neglect
0 Indigent Status 0 State Agency v. Indigent Party
[ Sexually Violent Predator Act [ Post-Conviction Relief
[J Motion for Stay in Bankruptcy
I Motion for Publication {] Motion for Execution (Rule 69, SCRCP)
U Proposed order submitted at request of the court; or,’
reduced to writing from motion made in open court per judge’s mstructlons
Name of Court Reporter

0 Cther:

JUDGE’S SECTION
O Motion Fee to be paid upon filing of the attached order.
[0 Other: JUDGE

CODE: DATE:
CLERK’S VERIFICATION
DATE FILED
Collected by:
(print name)

0 MOTION FEE COLLECTED:

[ CONTESTED — AMOUNT DUE:
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE

COUNTY OF DARLINGTON FOURTH JUDICIAL CIRCUIT
AMANDA AND MICHAEL GRIGGS, Civil Action Number 2011-CP-16-0135

Plaintiffs,

V. ' MOTION FOR JUDGMENT

| ON THE PLEADINGS

NATIONSTAR MORTGAGE, LLC,

Defendant. |

MOTION FOR JUDGMEi\TT ON THE fLEAi)INGS '
Pufsuant to Rule 12(c) of fhe ’South Carolina' Rules of Civil Procedure, Defendant
NationStar Mortgage, LLC (“NationStar”) moves for judgment_ on the pleadings as to all clairn§
asserted by Amanda and Micﬁael Griggs (collectively “Pléintiffs”) showing fhe Court as follows:

I. = INTRODUCTION

Plaintiffs’ Complaint is based entirely on their contention that NationStar erroneously
reported Plaintiffs’ delinquent mortgage payments to credit reporting bureaus. Even assuminé,
for purposeé of this Moﬁon, that NationStar ‘erroneously reported Plaintiffsf delinquent
payments, Plaintiffs’ fail to raise any issue of fact that would entitle Plaintiffs to judgmént if
resolved in Plaintiffs’ favor. Plaintiffs’ state law defamation claims are préempted by federal
statute. Plaintiffs’ Fair Credit’Repor['mg Act ("FCRA”) claims fail because the provision they
seek relief under provides no public right of action. Plaintiffs’ negligent misrepresentation,
breach of contract, and breach of contract accompanied by fraudulent act claims fail because: (a)
Plaintiffs waived those claims when they entered a new contract with NationStar; and (b)
Plaintiffs fail to plead the required elements of those claims. Likewise, Plaintiffs failed to plead

the required elements of their South Carolina Unfair Trade Practices Act claim. Plaintiffs’
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tortious interference with prbspective contract claim fails because Plaintiffs plead no facts to
suggest NationStar: (a) intended to interfere with Plaintiffs’ prospective contracts; (b) improperly
interfered; or (c) caused Plaintiffs any injury. Accordingly, Plaintiffs’ entire Complaint should

be disrnissed.

II. RELEVANT FACTUAL BACKGROUND

Defendant NationStar holds a mortgage note on Plaintiffs’ broperty. See Plaintiffs’
Complaint, §4. On or about April 15, 2010, Plaintiffs suffe;ed a resideﬁtial homc: fire. Id. On
or about April 16, 2010, Plaintiffs requested a payoff amount from NationSta;r for insurance
purposes. Id. § 5. NationStar provided the payoff amount as of that date, $182,604.80. Id. On-
April 23, 2010, Plaintiffs received a check from their insurance company madé out to Plaintiffs,
NationStar, and the holder of another m‘ortgage on the property, non-party Ditech. [d. ] 6.
NationStar requested a check payable solely tp NationStar, and Plaintiffs requested the same
from their insurance compan;f.. Id. Plaintiffs received the payoff chéck to NationStar from their
Insurance company on Aprﬂ 29, 2010, and contacted NationStar. Id. § 7. NationStar agreed to
send a payoff statement to Plaintiffs, and requested Plaintiffs return that payoff statement with
the payoff check. Id. 'On May 4, 2010, Plaintiffs received a payoff statement for another loan,
apparently mistakénly sent to Plaintiffs by NationStar. Id. § 8.. NationStar immediately faxed
Plaintiffs the correct payoff amount upon learning of the mistéke. Id. 9. The new payoff
amount, calculated a month after the initial calculation, was $184,535.50. Id. NationStar
requested that Plaintiffs send the payoff check for $182,604.80 to NationStar, which Plaintiffs
did on May 12, 2010. Id. |

On May 17, 2010, Plaintiffs.attempted to secure financing for the construction of their

new home. Id. § 10. During their refinancing attempts, Plaintiffs reviewed their credit report
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and learned that several late payments were reported by NationStar to credit bureaus. Id.-
Plaintiffs contend that these repor’ts were incorrect, and informed NationSta{ of their belief. Id.
On Mafy 28, 2010, apparently unable to secure financing, Plantiffs contacted NationStar and
NationStar suggested Plaintiffs could use their insurance payment to finance their new
construction instead of using it to payoff their loan to NationStar. Id. § 12. Plaintiffs agreed
with NationStar’s suggestion, and contac’;ed the appropriate department within NationStar. [d.
At Plaintiffs’ request, NationStar sent Plaintiffs a packet of documents to be completed before
NationStar could release the payoff funds back to Plaintiffs. Id. § 13. Plaintiffs allegedly asked
NationStar at that time if it “was okay” to have their builder sﬁart work-‘on their new home, even
though Plaintiffs had no financing or funds to pay the builder. Id. NationStar allegedly told the
Plaintiffs they could have the builder start, but would have to pay tlhe’builder any difference
between the insurance payoff check-proceeds and the final cost of their new home construction.
Id. OnMay 31, 2010, NationStar informed Plaintiffs that their loan had aﬁeady been processed
for payoff and returning the insurance payoff funds was no loﬁger available. Id.

On or about June 10, 2010, Plaintiffs began applying for financing with otﬁer lending
institutions and, during the application process, noted that the delinquent payment notices
NationStar sent to credit reporting bureaus had been removed from their credit report. I_d ﬂ 15.
Despite the fact that NationStar had the negative credit reporting removed from Plaintiffs' credit
report in June, Plaintiffs were allegedly denied financing by two banks in July and August of
2010. Id. 4918, 24.

III. ARGUMENT AND CITATION TO AUTHORITY

Rule 12(c) of the South Carolina Rules of Civil Procedure permits judgment on the

pleadings when the complaint fails to state facts sufficient to constitute a cause of action. “A

167695.1
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judgment on the pleadings is proper where there is no issue of fact raised by the complaint.that

would entitle plaintiff to judgment if resolved in plaintiff's favor.” Sapp v. Ford Motor Co., 386

S.C. 143, 146 (2009). “The reviewing Court is required to construe the complaint in a light most
favorable to the nonmovant and determine if the facts. alleged and the inferences reasonably
deducible from the pleadings would entitle the plaintiff to relief on any theory of the case.”

Bradshaw v. Anderson County, 388 S.C. 257, 262 (2010) (internal punctuation omitted). As

discussed below, Plaintiffs fail to allege facts that entitle them to relief on any theory of the case,

and, therefore, their entire Complaint should be dismissed.

A. Plaintiffs’ Defamation Claim is Preempted by Federal Law.

State defamation claims are preempted by the Fair Credit Repofting Act, 15 U.S.C. §

1681 ef seq. (“FCRA”™):

No consumer may bring an action or proceeding in the nature of defamation,
invasion of privacy, or négligence with respect to the reporting of information -
against any consumer reporting agency, any user of information, or any person
who.fumishes information to a consumer reporting agency... except as to false
information fumnished with malice or willful intent to injure such consurner.

15 U.S.C. § 1681h(e). Plaintiffs do not allege that NationStar acted with malice or willful intent
to injure, and their daims therefore fail as a matter of law. Further, nothing suggests NationStar

reported Plaintiffs’ delinquent payments for any reason other than NationStar believed Plaintiffs

were delinquent in their payments. Such facts do not support a finding of malice. See Beattie
69 Fed. Appx. at 591 (finding no malice where banking institution reported plaintiff’s mortgage
in foreclosure to a credit bureau when the lending institution incorrectly believed the account

was in foreclosure.). Accordingly, Plaintiffs’ First Céuse of Action for Defamation Per Se should

be dismissed.
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B. Plaintiffs Fail to State a Claim Under FCRA.

'In Plaintiffs Second Cause of Action, Plaintiffs contend that NationStar violated FCRA
by submitting inaccurate payment history to creait repérting agencies and not correcting those
inaccurate submissions.  Specifically, Plaintiffs cqntend that NationStar violated several
enumerated sections of 15 U.S.C. § 1681s-2(a) and (b) See Comialaint at § 33. But subsection
(a) of 15 U.S.C. § 1681s does not provide a private cause of action and Plaintiffs have féiled to
assert any facts that would allow a claim under 'subsection (b). cho'rdingly, Plaintiffs' Second

Cause of Action should be dismissed.

It is well-settled that “there is no private right of action against a furnisher of information

of any alleged violation of 15 USC § 1691s-2(a).” Dolloff v. Wachovia Bank, Nd.v2:11-0427-'
MBS-BM, 2011 U.S. Dist. LEXIS 70323 at ”;5 (D.S.C. June 7, 2011); accord 15 U.S.C. § 1681s-

2(d) (limits of liability); Saunders v. Branch Banking and Trust Co. of Virginia, 526 F.3d 142,

149 (4™ Cir. 2008) (no private cause of action under subsection (a)); Beattie v. Nations Credit

Financial Services Corp., 69 Fed. Appx. 585, 589 (4™ Cir. 2003) (same). Because Plaintiffs have

no private cause of action under 15 U.S.C. § 1691s-2(a), this claim should be dismissed.

While 1.5 USC § 169ls-i(b) does provide a privat_; cause of actiqn, Plaintiffs”
Complaint fails to set forth a cognizable claim. Subsection (b) requires a person V\Azho' furm'shes‘
information té a credit. reporting agency to take certain actions enumerated in .subsections
BY1)(A)-(D), “fa]fter receiving noti‘ce pursuant to [15 USC § 1681i(a)(2)] of a dispute with
regard to the correctness or accuracy of any information provided by a person to a consumer
reporting agency . ...” (emphasis‘ added). Importantly, 15 U.S.C. § 1681i(a)(2) provides:

(A) In general. Before the expiration of the 5-business-day period beginning on

the date on which a consumer reporting agency receives notice of a dispute from

any consumer or a reseller in accordance with paragraph (1), the agency shall
provide notification of the dispute fo any person who provided any item of
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information in dispute, at the address and in the manner established with the
- person. The notice shall include all relevant information regarding the dispute that
the agency has received from the consumer or reseller.

(B) Provision of other information.. The consumer reporting agency shall
promptly provide to the person who provided the information in dispute all
relevant information regarding the dispute that is received by the agency from
the consumer or the reseller after the period referred to in subparagraph (A) and
before the end of the period referred to in paragraph (1)(A).

There is no allegation in the Complaint that the Plaintiffs ever complained to a consumer
reporting agency about credit history supplied by NationStar. There is similarly no allegation
that a consumer reporting agency provided statutory notice to NationStar of a dispute.l
,Plaintiffs’ 15 U.S.C. § 1681s-2(b) therefore fails.

Absent statutory notice from a consumer reporting agency, NationStar was not required

to take any action set forth in 15 USCA§ 1681s-2(b). See Young v. Equifax Credit Info. Servs.,

Inc., 294 F.3d 631, 639-40 (Sth Cir. 2002) (consumer reporting agency must give notice for §

1681s-2(b) obligations to be triggered); Kinel v. Sherman Acquistion II. LP, No. 05 Civ. 3456

(RCCYTHK), 2006 U.S. Dist. LEXIS 97073 (S.D.N.Y. February 28, 2006) (§ 1681s-2(b)

requirements only arise if “furnisher is told by credit reporting agency that consumer’s

inforration was disputed, as opposed to being told by consumer directly””); Whisenant v. First

Nat’l Bank & Trust Co., 258 F. Supp. 2d 1312, 1316-17 (N.D. Ok. 2003) (same). Because

Plaintiffs fail to articulate any facts that could supporta 15 USC § 1681s-2(b) claim, it should be

dismissed.

C. Plaintiffs’ Breach of Contract Claim Fails.

In Plaintiffs' Third Cause of Action, Plaintiffs vaguely contend that NationStar beached a

contract with them by failing to adequately service Plaintiffs’ mortgage by reporting false credit

! While NationStar disputes this contention, Plaintiffs state only that they made a complaint to NationStar,
not to a credit reporting agency. See, e.g., Complaint at {7 16, 20, 35.
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history to credit reporting agencies. See Complaint at § 42. If this is the alleged breach, then
Plaintiffs’ claim is preempted. See Section A, é_up_rg. Plaintiffs’ breach of contract claim also
fails because (a) they waived it by refinancing his loan with NationStar, and (b) they fail to
identify any contractual prévision that was allegedly violated.'

Plaintiffs’ Complaint admits that they refinanced their NationStar loan after the alleged
breaches occurred. See Complaint at § 27. Thi'slreﬁnancing eliminated the old indebtedness,
constitutes a novation of the prior contract, and bars Plaintiffs’ breach of contract claims. As set
forth below, it also bars any of Plaintiffs’ other claims é.rising prior to the refinancing.

Where - a borrower reﬁnénces a loan and executes a new security agreement this

. constitutes a novation of the old agreement. See In re: Connelly, C/A No. 08-01715-JW, 2008

Bankr. LEXIS 4108 at **7-10 (Bankr. S.C. June 26, 2008) (shows intent of parties for new

agreement); see also Callaham v. Ridgeway, 138 S.C. 10 (1926). When a borrower renegotiates

and executes a modification or refinancing of an existing loan document, that borrower waives

any claims or defenses that might have been asserted prior to the execution of the new

agreement. See Adam v. Wells Fargo Bank, N.A., No. ELH-09-2387, 2011 U.S. Dist. LEXIS

96604 at **50-51-(D. Md. August 26, 2011)-(citing cases); The Resolution Trust Corporation v.

Palmetto Fort of Mt. Pleasant A Limited Partnership, 831 F. Supp. 510, 515-16 (D.S.C. 1993)

(“it is well settled that the renewal of a note with the knowledge of defenses to the original
document estops the dbligors and operates as a waiver of any right to subsequently assert those
defenses”; “executing the Modifications Agreements . . . forecloses defendants’ right to assert
their defenses and counterclaims™). As his Cémpliant shows, by refinancing his loan with
NationStar, Plaintiffs waived any claims under the old mortgage documents or otherwise. See

Adam, 2011 U.S. Dist. LEXIS 96604 at * 51 (assuming the modification took binding effect, the
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parties’ agreement to the Modification would operate as a waiver of the parties” alleged prior
breaches). Accordingly, Plaintiffs’ Breach of contract claim, as well as the reminder of their
claims aﬁsing prior to the August 28, 2010 refinancing, should be dismissed because they were
waived by the refinancing.

Plainfiffs’ breach of contract clairn should also be dismissed because Plaintiffé fail to
identify any section 'of a contract that NationStar allegedly bfeached. Plaintiffs only say that
“NationStar breached the agreement by unjustifiably faih'ng to perform the contract.
Specifically, Defendant NationStar failed to adequately service the Plamtlffs’ mortgage,
repeatedly reporting false credit history information against the Plaintiff"’ Complaint at  42.
Plaintiffs point to no provision in any contract regarding this issue and he does not say how these
unidentified provisions were breached. Accordingly, Plaintiffs’ Third Cause of Action fails for ‘

this reason as well. See Sims v. Allstate Ins. Co., C.A. No. 04—232597CMC, 2006 U.S. Dist.

LEXIS 18592 (D.S.C. April 5, 2006) (where plaintiff could not show specific contractual

provision alleged to have been breached dismissal was proper).

D. Plaintiffs’ Breach of Contract Accompanied by Fraudulent Act Claim Fails.

Plaintiffs’ Fourth Cause of Action for Breach of Contract Accompanied by Fraudulent
- Act fails because Plaintiffs cannot show a breach of contract as set forth abéve. See Carolina

Truck & Equip.. Inc. v. Volvo Trucks of North America, Inc., 492 F.3d 484, 495 (4“’ Cir. 2007)

(citing Conner v. City of Forest Acres, 348 S.C. 454, 560 S.E.2d 606, 612 (S.C. 2002)) (must

have breach of contract to sustain breach of contract accoﬁpmﬁed by a fraudulent act claim).
Further, Plaintiffs fail to allege any facts suggesting fraud by NationStar, let alone facts
sufficient under SCRCP 9(b) to establish fraud. Plaintiffs support their fraud claim solely by

contending (without factual support) that “Defendant NationStar committed said breach with

51

167595.1



fraudulent intent and with fraudulent acts.” Complaint at § 48. This 1s not enough. In order to
meet the requirements of SCRCP 9(5), fraud allegations must be “stated with particularity” and

must be “supported ... with sufficient facts to satisfy the requirements of Rule 9(b).” Hansen v.

DHL Lab, Inc. 316 S.C. 505, 512, 450 S.E. 2d 624, 628 (1994); accord McNair v. Rainsford, 339

S.C. 332, 358-59, 502, 499 S.E.2d 488, 502 (1998) (dismissing breach of contract accompanied

by fraudulent act where specific facts supporting claim were not pled).

To maintain an action for breach of contract accompanied by a fraudulent act, a
plaintiff must prove three elements: “(1) a breach of contract; (2) fraudulent intent
relating to the breaching of the contract and not merely to its making; and (3) a
fraudulent act accompanying the breach.” '

Rotec Services. v. Encompass Services, 359 S.C. 467, 470, 597 S.E. 2d 881, 883 (Ct. App.

2004). Here, Plaintiffs plead no facts supporting a claim that NationStar acted with fraudulent
intent in breaching a contract or that it conducted some fraudulent act in its bféaoh. Accordingly,

Plaintiffs’ Fourth Cause of Action for .Bréach of Contract by Fraudulent Act is idue to be

dismissed. See Rotec Services, 359 S.C. at 470—71, 597 S.E. 2d at 883; McNair, 339 S.C. at

358059, 499 S.E. 2d at 502.

E. Plainﬁffé Fail to Plead the Reguired Elements of Tortious Interference with
Prospective Contract. ‘

To establish a cause of action for tortious intentional interference with prospective
contractual relations, a plaintiff must show: (a) intentional interference with prospective
contractual relations; (b) for an improper purpose or by improper methods; and (c) resulting in

injury. Crandall Corp. v. Navistar Int’l Transp. Corp., 395 S.E.2d 179 (1990). Plaintiff can

-establish none of the three required elements.
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1. NationStar did not intentionally interfere with Plaintiffs’ prospective
contract relations.

NationStar in good faith exercised its legal right to report delinquent payments, and such

behavior cannot form the basis of an intentional interference claim. Galliard v. Fleet Mortgage
Corporation, 880 F. Supp. 1085, 1089 (D.S.C. 1995) (“A party who m good faith exercises a
legal right affords no basis for an acﬁon by the second party for inténtional ‘interference with
contract despite the fact that it may cause a third party not to perform a contréct.”). Plaintiffs
plead no facts suggesting NaﬁonStar at any time acted in bac{ faith, and their claims therefore fail
as a matter of law.

" Further, Natic;nStar contends it reported.PIaintiffs’ delinquent payments because those
payments were delinquent. Even if NationStar did erroneously report Plaintiffs’ delinquencies,
Plaintiffs plead no facts suggesting NationStar knowingly reported inac‘curate information, an
element they must show. “Generélly there can be no finding of intentional interference with
prospective contractual reiations if there is no evidence to suggest any purpose or motive by the
defendant other than the proper pursuit of its own contractual rights with a third party.” [_Iglﬁ

Educational Distnbutors. LLC v. Educational Testing Service, 564 S.E.2d 324,_ 328 (2002); see

also Santoro v: Schulthess, 384 S.C. 250, 266 (2009) (noting that to sustain a cause of action for

intentional interference with prospective contractual relations plaintiff must show defendant
knowingly made inaccurate statements). Here, there is no evidence to suggest NationStar sought
to do anything other than report what NationStar believed to be delinquent account information.

2. NationStar did not utilize improper methods.

Reporting delinquent payments to a credit bureau — even if the report is erroneous —is not
an “improper method” for purposes of interference with prospective contractual relations claims
under South Carolina law. Recognized methods of improper interference include:
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° those means that are illegal or independently tortious;

° violence;
° threats or intimidation;
. bribery;

o unfounded litigation;

. | fréﬁd, misrepresentation, or deceif; |
° defamation;
o duress;
e undue influence;
.« misuse of inside or conﬁdential information;

) breach of a fiduciary relationship; -

° " violation of established standard of trade or a profession;
° unethical conduct; or
. sharp dealing, overreaching, or unfair competition.

Santoro v. Schulthess, 384 S.C. 250, 266 (2009) (citing Love v. Gamble, 316 S.C. 203 (1994)).

Reporting delinquent payments to credit bureaus falls into none of the categories listed above.
Plaintiffs make no allegations that NationStar engaged in violence, threats of intirﬁidation, .
bribery, unfounded litigation,' duress, undue. influence, misuse of confidential infoimation,
breach of fiduciary relationship, vioiation of established trade practice, unethical conduct, sharp
dealing, overreachjng; or unfair competition. Plaintiffs’ allegations that NationStar’s credit
reporting falls under any three remaining possibilities, ‘illegal or tortious behavior, fraud, or

defamation, is unfounded.

The “means” Plaintiffs allege NationStar employed are not independently illegal or

tortious. See Beattie v. NationsCredit Financial Services Corporation, 69 Fed. Appx. 585, 589
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| (4th Cir. 2003) (noting that reporﬁng delinquent accounts to credit bureaus — even erroneously —
violates no common law, legislative enactments, or constitutional provisions under South
Carolina or federal law). As discussed above in Section E, NationStar committed no fraudulent
act. Reporting to credit bureaus cannot form the basis of a defaniation action pursuant to FRCA.
See 15 US.C. § 1681h(e) (“No consumer may bring”an action or proceeding in the nature of
defamation.”).. Defendants did not engage in any acts that satisfy the “improper means” element
of a tortious interference with prospective contract claim.

3. NationStar’s actions caused no injury to plaintiffs.

To state an intentional interference with prospective contracts claim “usually requirefs]
the aggrieved party to have been unsuccessful in acquiring an expected contract due to a third

party’s intentional and wrongful actions.” Id (quoting Egrets Pointe Townhouses Prop. Owners

Ass’n v. Fairfield Cmtys.. Inc., 870 F. Supp. 110,-116 .(D.S.C. 1994)). As discussed above,

NationStar’s actions were not intentional or wrongful. Moreover; plaintiffs’ claims fail because
defendant’s actions — even if wrongful — caused no harm to plaintiffs. “A claim for prospective
interference cannot stand where the plaintiff is able to consummate a contract with another

party.” BCD LLC v. BMW Manufacturing Company LLC, 360 Fed. Appx. 428, 435 (4th Cir.

2010). Plaintiffs consummated a new contract with NationStar, and therefore suffered no

damages. 1d.

Accordingly, Plaintiffs' Fifth Cause of Action for Tortious Interference with a

Prospective Contract should be dismissed.

F. Plaintiffs Fail to Plead the Required Elements of a Claim Under the South
Carolina Unfair Trade Practices Act.

“In order to bring an action under the UTPA, the plaintiff must demonstrate (1) that the

defendant engaged in an unlawful trade pfactice, (2) that the plaintiff suffered actual,
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ascertainable damages as a result of the defendant's use of the unlawful trade practice, and (3)
that the unlawful trade practice engaged in by the defendant had an adverse impact on the public

interest.” Havird Qil Co. v. Marathon Oil Co., 149 F.3d 283, 291 (4th Cir. S.C. 1998) (citing

S.C. Code Ann. § 39-5-140; Daisy Outdoor Advertising Co., Inc. v. Abbott,)322 S.C. 489, 473

S.E.2d 47, 49 (1996)).

1. NationStar did not engage in an unlawful trade practice.

" Faced with facts similar to those at issue here, the Fourth Circuit affirmed the District of
South Carolina’s grant of summary judgment’oh SCUTPA claims asserted against a defendant

bank. Beattie v. NationsCredit Financial Services Corporation, 69 Fed. Appx. 585 (4th Cir.

2003). In Beattie, NationsCredit mistakenly sent the plaintiff’s loan to its “internal foreclosure

department,” and conséquently reported negatively on plaintiff’s credit report. - Id. at 587.
Plaiﬁtiﬁ” brought claims under the SCUTPA, alleging that “NationsCredit engaged in unlawful
trade practice by falsely reporting to credit bureaus that their mortgage was in foreclosure,” and
alleged that piaintiffs Wefe denied credit based on this false reporting. Id. The Fourth Circuit
noted that under South Carolina law a trade practice is “unfair when it is offensive to public
poHcy or when it is immdral, unethical, or oppressive,” and defined public policy as the policy
“created by applicable common law determinations, legislative enactments or constitutional
provisions.” Id. at 588 (internal punctuation and citations omitted). ThevFourth Circuit held that
the negative credit reporting “canﬁot be seen as immoral, unethical or oppressive... [and] it is not
wholly unreasbnable for NationsCredit to believe... that reference of the defaulted loan to its
iniemal foreclosure department had placed the account ‘in foreclosure.”” Id. at 589.

Turning to whether NationsCredit’s actions violated public policy, the Fburth Circuit
specifically analyzed the provisions of the Fair Credit Reporting Act. Id. The Court identified

one possible provision, 15 U.S.C. § 1681s-2(a)(1)(A). That proviéion states that a supplier of
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information to a credit bureau “shall not furnish any information relating to a consumer to any
consumer reporting agency if the person knows or consciously. avoids knowing that the
mfomation is inaccurate.” The Fourth Circuit held, however, that § 1681s-2(a)(1)(A) may be
enforced only by fedgral and state agencies and officials, and does not provide a private right of
action. Id. The M.plainﬁff therefore failed to state a claim under SCUTPA. Id. Because
negative credit reporting does not- constitute an “unlawful trade practice” under South Carolina

law, the claims asserted in Beattie, and the claims asserted in this case, fail as a matter of law.

1d.

2. Plaintiffs suffered no actual. ascertainable damages as a result of
NationStar's alleged use of an unlawful trade practice.

On or about May 17, 2010, Plaintiffs discovered allegedly false credit reporting by
NationStar for late payment. See Complaint, § 10. Plaintiffs allegedly Qontactéd NationStar
“immediately” and demanded coﬁection. Id. On June 15, 2010, Plaintiffs ran their credit report
to confirm that the corrections were made. Id. § 16. “Seeing that the false credit report had been
corrected and having been told by NationStar that there was no construction money on the way,

- Plaintiffs sought alternative ﬁﬁancing of their new home construction. Id. On or about J uiy 9,
2010, Plaintiffs were allegedly notified that they had been approved by Bank of America for a
VA home loan with an interest rate of 4.9%. Id. § 17. On July 16, 2010, Bank of America
allegedly contacted Plaintiffs and told them their loan was denied because of late payment
history with NationStar. Id. 18. On or about August 28, 2010, Plaintiffs allegedly applied for
financing at an unidentified bank and were allegedly denied because of NationStar’s negative
credit reporting. |

Taking . Plaintiffs’ allegations as true, the negative credit reporting‘ by NationStar was

corrected on June 15, 2010. Plaintiffs did not apply for credit with Bank of America or the other
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unnamed bank until after the corrections were made. Based on Plaintiffs’ pleading, no causal
connection exists between the alleged negative credit reporting and Plaintiffs’ failure to secure

financing from other sources.

3. The alleged unlawful trade practice engaged in by NationStar had no
adverse impact on the public interest.

To state a claim under SCUTPA, in addition to showing an unfair act and damages

caused by that act, Plaintiffs must allege “facts demonstrating that these acts or practices

adversely affect the public.” Noack Enterprises. Inc. v. Country Corner Interiors, 290 S.C. 475
(1986).  “This adverse affect on> the public must be proved by specific ch(s.” Jefferies v.
Phillips, 316 S.C. 523 (1994) {emphasis added). ‘;Without p1-roof of specific facts disclosing that

.. members of the public were adversely afﬂ;,cted by [the unfair conduct] or thatA they were likely
fo be, all we are left with is a specul‘ative [claim] of adverse pubiic impact and that will not

suffice for a recovery under the UPTA.” 1d. at 527 (citing Daisey Qutdoor Advertising Co. v.

Abbott, 322 S.C. 489 (1996)) (brackets in original).

‘Simply reciting that the alleged negative credit reporting is “offensive to public policy

and capable of repetition,” fails to satisfy Noack’s requirements. Columbia East Assoc. v. Bi-

Lo. Inc., 299 S.C. 515, 522 (1989) (holding that alleging unfair acts impact the public interest

was not enough to sustain a claim under SCUTPA without evidentiary support).

Therefore, Plaintiff's Sixth Cause of Action for Violations of the South Carolina Unfair

T;ade Practices Act fails and should be dismissed.

G. Plaintiffs Fail to State a Claim for Negligent Misrepresentation.

In Plaintiffs' Seventh Cause of Action, Plaintiffs allege a claim against NationStar for
negligent misrepresentation. By reference to certain paragraphs of their Complaint, Plaintiffs
appear to contend that NationStar “negligently ntisrepresented” (a) the payoff amount of
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Plaintiffs’ loan, (b) that Plaintiffs’ account would be placed in “payoff status”, (c) that Plaintiffs
could either use insurance proceeds toward paying off their loan or toward reconstruction of their
home, and (d) that their credit report had been corrected? See Complaint at § 61 (referring to’
. Complaint ] 5, 9, 11-15, 2-22, -and 24-26). As set forth below, Plaintiffs” negligent
nﬁsrepresentatiohvcount should be dismissed..

‘First, as set forth abQVe, Plaintiffs waived this and their other claims when théy
refinanced their loan with NationStar. Second, the facts underlying Plaintiffs’ misrepresentation
claims seem to be fhe same as their breach of contract claim.

As 4 matter of law,' if the duty owed arises merely from the agreemehf"of the

parties, breach of the duty does not create a cause of action for negligent conduct.

- Where the cause of action is predicated on the alleged breach, or even negligent
breach of a contract between the parties, an action in tort will not lie.

Foxfire Vﬂla,qe Inc V. Black&Veatch Inc 304 S.C. 366, 376 404 S.E.2d 912, 917-18 (1991)

(dlsrmssmg neghgent m1srepresentat10n claim where dutles regardmg representanons arose
contractually). Accordmgly, to the extent Plamtlffs contend that NatlonStar owed a contractual

duty to them regarding servicing and resolution of the1r loan, Plaintiffs cannot maintain a

negligent misrepresentation claim. Id.

Third, Plaintiffs fail to plead facts sufficient to support a negligent misrepresentation

© claim.

A plaintiff in a negligent misrepresentation action, must prove (1) the defendant
made a false representation to the plaintiff, (2) the defendant had a pecuniary
interest in making the statement, (3) the defendant owed a duty of care to see that
he communicated truthful information to the plaintiff, (4) the defendant breached
that duty by failing to exercise due care, (5) the plaintiff justifiably relied on the
representation, and (6) the plaintiff suffered a pecuniary loss as the proximate
result of his reliance on the representation.

* Any claim based ipon reporﬁng to the credit agency is preempted by FCRA as set forth herein.
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Brown v. Stewart, 348 S.C. 33, 42, 557 S.E.2d 676, 680-81 (S.C. Ct. App. 2001). Here,

Plaintiffs contend that certain representations were false. While Plaintiffs make conclusory legal-
statements in their Seventh Cause of Action, Plaintiffs do not plead any facts to show that (a)
NationStar had a pecuniary interest in making the alleged statements, (b) that NationStar
breached the duty by ﬂ;iﬂing to exercise reasonable care, (c) that Plaintiffs justifiably relied on
the repr§sentation, or (d) that Plaintiffs suffered a pecuniéry loss. Failuie to plead these facts is
fatél to Plaintiffs’ negligent misrepresentation claim and it should be disrﬁissed. |

'IV. CONCLUSION

. For the foregoing reasons, Defendant NationStar is entitled to judgment on the pleadings

'~ as to all counts of Plaintiffs’ Complaint.

GALLIVAN, WHILE & BOYD, P.A.
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STATE OF SOUTH CAROL]NA ) ., 4\\: V4N THE COURT OF COMMON PLEAS
DY FOURTH JUDICIAL CIRCUIT

-‘n
R

COUNTY OF DARLINGTON | ). # 205 3. CIVIL ACTION NO. 2011-CP-16-0135
Amanda and Michael Griggs, ;,j‘ AL
)
Plaintiffs, ) PLAINTIFFS® RESPONSES
) TO DEFENDANT’S
vs. ) MOTION FOR JUDGMENT
) ON THE PLEADINGS
- Nationstar Mortgage, LLC, )
| )
Defendant. )
)

The Plaintiffs, in response to Defendant’s Motion for Judgment on the Pleadings, move for

an order dismissing the Defendant’s Motion for Judgment on the Pleadings. Plaintiffs’ grounds are

as follows:
I FACTUAL BA'CKGROUND |
| CERTIEIED.C
" Defendant Natlonstar holds a mortgage note on Plamtlffs propéJ U g IPI( it 9 Y,
J\;va—’ ,{g Iy ’::@f

Complaint, §4. On or about April 15, 2010, Plaintiffs suffered a remdenu\a,l,bﬁ?%e,fg & mfﬁ“fﬁ
about Apnl 16,201 O Plaintiffs requested a payoff amount from Nationstar for 1ﬁ§§r€ﬁ@%€%{g§ Y SG

d. §5. NatlonstaI prov1ded the payoff amount as of that date, $182,604.80. Id. On April 23,2010,
Plaintiffs received a. check from their insurance company made out to -Plaintiffs, Nationstar, and the
holder of \another mortgage on the pro‘perty> non-party Ditech. Id. 6. Nationstar r'equested acheck
‘payable solely to Nationstar, and Plaintiffs requested the same from their insurance company. Id.
Plaintiffs received the payoff check to Nationstar from their insurance company on April 29, 2010,

and contacted Nationstar. Id. § 7. Nationstar agreed to send a payoff statement to Plaintiffs, and

requested Plaintiffs return that payoff statement with the payoff check. Id.
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On May 4, 2010, Plaintiffs received a payoff statement from Nationstar. However, that
- payoff statemenf was for “Jose Ortiz.” Plaintiffs promptly notified Nationstar bf this problem. -
Defendant Nationstar subsequently faxed the Plaintiffs another payoff ‘statement for the loan.
However, this payoff statement was for a payoff amount of $184,535.50. The Plaintiffs were told to
forward the msmaﬁce check in the amount of $182,604.80 with the payoff statement and that
Nationstar would try to fix the disbrepancy. See Plaintiffs’ Complaiﬁt, 9 8and?9.

Eventually, Plaintiffs received a third payoff amount from Nationstar in the amount of
$léS,3lO.48. See Plaintiffs’ Complaint, § 11.

On or about May 17, 2010, the Plaintiffs began attempting to secure financing so that they ‘
co;uld‘ begin construction on a new ilome. During these attempts to secure the fmanciﬁg, credit
reports were run and the Plaintiffs learned that Nationstar was reporting that the Plaintiffs had been
late several times with their mortgage payments. This information was false; and the Plaintiffs
immediately contacted Nationstar and demanded the false credit reporting be corrected. See

Plaintiffs’ Complaint, § 10. |

What followed for the Plaintiffslwas a 3-4 month odyssey duﬁﬁg which Nationstéf issued
false credit reporting Ainformation against the Plaintiffs, causing ‘;he Plaintiffs to lose out on lower
interest rates and eventually forcing the Plaintiffs into a position where they Wére compelled to
refinance their loan with Nationstar in order to complete the construction on their hofne. See
Plaintiffs’ Complaint, § 12-27.

II. STANDARD OF REVIEW

Rule 12(c) of the South Carolina Rules of Civil Procedure permits judgment on the pleadings

when the complaint fails to state facts sufficient to constitute a cause of action. “A judgment on the
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pleadings is proper where there is no issue of facf raised by the complaint that would entitle plaintiff

to judgment if resolved in plaintiff’s favof.” Sapp v. Ford Motor Co., 386 S.C. 143, 146 (2009).
“The reviewing Court is required to construe the complaint in a light most favorable to the

nonmovant and determine if the facts alleged and the inferences reasonably deducible from the

pleadings would entitle the plaintiff to relief on any theory of the case.” Bradshaw v. Anderson
County, 388 S.C. 275, 262 (2010) (internal punétuation omitted).
1. ARGUMENT

A. Plaintiffs’ Defamation Claim Presents a Genﬁine Issue of Material Fact and
is Not Preempted by Federal Law

| Plaintiffs’ Defamation Claim is actionable per se, 1s not subject to an affirmative defense of
- privilege aﬁd none have been alleged by the Defendant. Theréfore, the defamation alleged by the
Plaintiffs is ‘pres"umed ,to have bee4n>m-ade w1th c-ommon' law malice resulting vin genera] damages. .

The Fair Credit Reporting!Act, 15U.S.C.§1681,et seq.v(“FCRA”) states that a, “consumer
may bring an»act‘ion or"proc.eeding in the nature of defamatioﬁ. : .or. negligence with respect to the
reporting of infomiatioﬁ again;st. ..a coﬁsumer reporting agency”” when information furnished by such
an agency is “furnished with malice of willful intent_ to injuré ‘suclzlh consﬁmer.” |

“The elements of defamation include: (15 a false and defamatory staterﬁent concerning
another; (2) an unpﬁviléged publicatic;n to a third paﬁy; (3) fault on the part of the publisher; and (4)

either actionability of the statement irrespective of special harm or the existence of special harm

cause by the publication.” Murray v. Holnam. Inc., 344 S.C. 129 at 139 (2001). “A communication
is defanﬂatory if it tends to harm the reputation of another as to lower him in the estimation of the

community or to deter third persons from associating or dealing with him.” Id.
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“If defamation is actionable per se, then undef common léw principles, the lav;f presumes the
defendant acted with common law malice and that the plaintiff suffered general damages.” Murray
at 142. “Common Law malice means the defendant acted with i1l will toward the plaintiff or acted
recklessly or wantonly, 'mear"u'ng with conséious indifference toward the plaintiff srights.” Id.

“That the appellant believed the charges to be true did not justify it in
publishing them in an improper and unjustified manner or with improper and
unjustified motives. Proofthat they were published in such manner and with
such motives would constitute sufficient proof of malice, or malice in fact. It
is not necessary that evidence must be offered of malignity or ill will, nor that
those facts should be found. The time, place, and other circumstances of the
preparation and publication of defamatory charges, as well as the language of
the publication itself, are admissible evidence to show that the false charge
was made with malice.” Id. citing Fulton v. Atlantic Coast Line R.R., 220

S.C. 287 (1951).

“However, even if the [defamation] is actionable per se, if the communication is privileged,
the plaintiff must prove actual malice.” Id. Common law actual malice, “is established only if ‘the

defendant acted with ill will toward the plaintiff or acted recklessly or wantonly, meaning with

conscious indifference toward the plaintiff’s rights.”” Beattie v. Nations Credit Fin. Servs. Corp., et
al. 69 Fed. Appx. 585 at 591 (4th CH‘ 2003) citing Murray. “Corﬁmon law actual malice, thét is ‘the
defendant was activated by ill will in what he did, with the design to cauéeiessly and wantoniy injure
the plaintiff; or that the Statéments wére published with such reckles;ne-ss as to show a conscious
indifference toward plaintiff’s reports.”” “Actual malice requires that at the time of the defendant’s
act or omission he was consgious or c‘hargeable. with consciousness of 51'3 Wrongdoiﬁg. Q atl44.
“Malice ma}; be proved by direct or circumstantial evidence.” Id. “Proof that statements were

published in an improper and unjustified manner is sufficient evidence to submit the issue of actual

malice to a jury.” Id.
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In the case at bar, the Defendant seeks to shift the burden of proving malice to the Plaintiffs
by misapplying the District Court’s analysis of Murray in the Beattie case. The Plaintiffs have stated
a causé of action for “Defamation Per Se”. ‘See Pls.” Compl. at §928-31. The Defendant has not
alleged an affirmative defense of privilege inresponse. See Def’s. Answer and Aff. Defs. As such; a
presumption exists that the defendant acted with common law malice. There has been no burden
shift by the assertion of the affirmative defense of privilege and as such, viewing the facts in a li éht
most favorable to the Plaintiffs, ?:heir first cause of Action for‘Defamation Per' Se should not be
dismissed. | |

It is clear from the complaint that the Elaintiffs allege the Defendant repeatedly falsely
' reﬁofted negative credit information about them, despite ha\}iﬁg a;tuél knowledge that sughhﬁegativc
credit information was false. For some reason, the Defendant’s motion seems to overlook this féc;n,
treating the false negative reporting as one incident and arguing that the Plaintiffs have not pled that
the Defendant acted in bad faitﬁ , Ilcnowingly reported inaccurate information or utilized improper
methods. (See Motion, p. 10-11). The Plaintiff argues the reﬁeated reporting of falselnegative credit
information as laid out in the complaint satisfies all of those plea;ding requirements. The complaint
alleges the following concgqug the false negative reporting:

_FIRST INSTANCE OF FALSE NEGATIVE CREDIT REPORTING: On ér

about May 17, 2010, the Plaintiffs became aware of the first instance of false
negative credit reporting and immediately brought it to the Defendant’s attention,

demanding it be corrected. (Compl. { 10).

-On or about May 28, 2010, the Plaintiffs onoé again contacted the Defendant,
stressing the need to correct the false negative credit reporting. (Compl. ] 12).

-On or about June 10, 2010, the Plaintiffs received comrespondence from the

Defendant informing them that the false negative credit reporting (the first instance)
had been corrected. (Compl. § 15). The Plaintiffs confirmed this by running a credit
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report on or about June 15, 2010. (Compl. § 16).

-SECOND INSTANCE OF FALSE NEGATIVE CREDIT REPORTING: On
our about July 16, 2010, the Plaintiffs were informed that a BOA loan they had
previously been approved for was being turned down due to false negative credit

reporting by the Defendant. (Compl. § 18).

-On or about July 19, 2010, Plaintiff Michael Griggs and his boss contacted the
Defendant to try to rectify the issues with the false negative credit reporting. They
eventually spoke to an agent/employee of the Defendant named “Elliot” who told

them he would look in to the matter. (Compl. §19).

-On or about July 28, 2010, Elliot contacted the Plaintiffs and notified t}lem that the
Defendant had, for a second time, corrected the false negative credit reporting against
the Plaintiffs. (Compl. § 20).

-THIRD INSTANCE OF FALSE NEGATIVE CREDIT REPORTING: Onor
about August 27, 2010, the Plaintiffs once again sought to secure financing with
another bank and were denied because the Defendant was falsely reporting negative
credit information about the Plaintiffs. (Compl. §24). '

-On or about September §, 2010, the Defendant informed the Plaintiffs that the false
negative credit reporting against them had once again been corrected. .

In short, the Plaintiffs has pled thgt the Defendant repeatedly reported false negatiyc credit
information abéut them; even-whén they had the actual knowledge that such information was false. |
Such actions are not preempted by the Fai‘r Credit Repoﬁing Act as the Defendant claims. The
complaint as pled alleges facts sufficient to consﬁtute both common law malice and acmal malice.

B. Plaintiffs’ Claim for Violation of the SCUTPA is valid and ‘pvrevsents a genuine

issue of material fact

Plaintiff has properly alleged facts sufficient to constitute a genuine issue of material fact that

1s rightfully a question for a jury.

a; Defendant acted in an unfair and deceptive manner.

“In order to bring an action under the UTPA, the plaintiff must demonstrate (1) that the
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defendant engaged in an unlawful trade practice, (2) that the pléintiff suffered actual, ascertainable
damages as a result of the defendant’s use of the unlawful trade practice, and (3) that the unlawful
trade practice engaged in by the defendant had an adverse impact on the public interest.” Havird Oil

Co. v. Marathon Oil Co., 149 F.3d 283 (4th Cir. S.C. 1998).

Plaintiffs’ claim again;t the Defendant for violation of SCUTPA is réoted in the Defendant’s
repétitious employment of deceptive acfs or practices. “It is in the public interest generally to
prevent the use of false and rr}isleading sﬁtements in the conduct of business... and actual deception
néed not be showﬁ; a finding of a tendency to decei\:/é and mislead will suffice. And .. the Fourth

Circuit Court of Appe‘als held that the requisite capacity to deceive could be found without evidence

that anyoné Was actually deceived.” State ex rel. McLeod v. Brown, 278 S.C. 281 (1982).

The Plaintiffs have alleged that pafagraphs five, nine, eleven through fifteen, twenty through
twenty-two, and MCnty—fom through twenty-six specifically constitute such “deceptive acts in the
conduct of trade and commerce” and that eachand every allegation or assertion found in paragraphs
one through ﬁfty—fouf are incdrporated into the cause of action for ;dolation of the Soﬁh Carolina
Unfair ATrade Practices Act. Pls.’ Compl. at §55-56. The facts and allegations the;rein are sufficient
to show unfair and deceptive methods used by Defendant. Such acts include falsely reporting the

Plaintiffs to credit agencies for failure to timely pay sums due a minimum of three times.

The Plaintiff haé pled that this false negative reporting took place even after the Defendant
knew that the information they were repofting was false and was repeatedly occurring. Additionally,
the Plaintiffs have pled that the Defendant created a situation through the false negative reporting
and other mishamdlings of their account v;fherein the Plaintiffs were, as a practical mat;cer, coerced in

to refinancing their loan with the Defendant.
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Construing the facts alleged in the complaint in the light most favorable to the Plaintiffs
presents material questions of fact as to whether or not the Defendant has acted in an unfair and

deceptive manner.

b. Plaintiffs suffered actual. ascertamable damages as a result of
Defendant’s use of unlawful trade practices.

* As described above, the Plaintiffs have alleged several instances of negative reporﬁng done
by the Defendant including instances after the initial correctioﬁ was made m June 15', 2010. The
Plaintiff has also pled that the Defendant repeatedly mishandled the Plaintiffs’ 'attempts to actually
payofftheirv loan. (see Compl. at 9§ 7, 8,9, 10, 11, 12,13, 14, 16, 20-25). The Plaintiffs have pled
allegations arguing that they were basically forced in to reﬁnanciﬁg with th; Deféndaht. The
Plaintiffs pled allegations that th@y were “desperate to secure financing” after the false reporting had
sabotaged theif pre\'fiously approx’/ed loan with Bank of Americg, paid J ul}’/ and August payments
“under protest™ because they saw no other way to resolve the situation and in an effort to “mitigate
their damages™ finally refmance& their loan with the Defendant. (See Compl. at {17, 18,20, 25
and 27). ' o

The Plaintiffs have pled that they los:t a4.9% VA Home loan through Bank of America and
were forced to refmaﬁce-at 5.25% with the Defendant, aiong with paying $7500.00 in closing costs.
(See Compl. at § 17, 18 and 27). The difference in interest rates and the associated costs are actual,
ascertainable and significant damages which resulted from the unfair and deceptive acts employed

by the Defendant.

c. The unlawful trade practice engaged in by the Defendant is capable
of repetition and is therefore impactful on the public interest.

“South Carolina law regards the public interest prong of the UTPA inquiry as satisfied by
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evidence of a pétential for repetition of the unfair or deceptive act.” Daisy Qutdoor Adver. Co. v.
Abbot, 322 S.C. 489, 495 (S.C. 1996). “Prior case law makes very clear that evidence of a potential
for repetition, generally spealdng, in and of itself establishes the required"p‘ubh'c impact.” Id.'at 496. '
- South Carolina courts have lohg held that the ability to illustrate the existence of unfair or deceptive
practices capable of repetition satisfies the public impad pfong of an UTPA review. In Daisy, the
South Carolina Supreme Court details instances where private wrongs haye beeﬁ held to negativély |

impact the pubﬁc interest due to their potential for repetition. That line of cases begins with Noack

Enters., Inc. v. Country Corner Interiors, 290 S.C. 475 (Ct. App. 1986). The Noack Court held,
“proof of the potential for repetition of a defendant’s actions satisfies the public interest requirément

of UTPA.” Daisy citing Noack at 480. The sale of mislabeled peach trees and the breach of an

express warranty in Haley Nursery Co. v. Forrest, 298 S.C. 520 (S.C. 1989), was held to be a
violation of the UTPA. Daisy at 493-94 citing Haley,v (holding that the pefential for repetition by
publication of alleged misrepresentations to consumers satisfied the public interest prong)

(emphasis added); the sale of an automobile which included a misrepresentation by sellers agent to

buyer, Dowd v. Imperial Chrysler-Plymouth, Inc., 298 S.C. 439 (Ct. App: 1'989\)'(h01ding-that

training a salesperson to deceive customers made the potential for repetition in violation of public

interest apparent); and the padding of a repair bill in Barhes v. Jones Chevrolet Co; 292 S.C. 607
(Ct. App. 1987) (holding that the padding of a repaiir'bﬂl satisfied the UTPA’s public interest

requirement because of the potential for repetition that existed). “Noack Enterprises, as well as

Haley Nursery, Dowd and Jones Chevrolet, make clear that South Carolina law regards the public

interest prong of the UTPA inqﬁiry as satisfied by evidence of a potential for repetition of the unfair

or deceptive act.” Daisy at 495.
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The South Carolina Supreme Court has also held that unfair or deceptive acts in the

_course of business practices that are a direct result of the type of business being transacted satisfies

‘ the UTPA’s public interest prong. In York v. Conway Ford Inc., 325 S.C. 170 (S.C. 1997), the
Plgintiff alleged a violation of the UTPA when he learned that a Vehicie which was sold “like new”
was damaged m an accident prior to the sale. See York. The CourAtvheld that unfair and dééeptive
practices on the part of the dealer, Conway Ford Inc., were capable of repetition, holding “Coﬁwéy
Ford is in the business Qf selﬁng cars,” and “certainly the al'lege‘d acts or préctioes have the potential

- for repeﬁtioﬁ.” York at 173 : |

‘The Defendant is iﬁ the busiﬁes; of providing homeowner loans to finance the purchase
or Vconstruétion of horﬁes‘ in South Carolina. -Not tonly 1s it clear-ﬁ’om the fécts alleged m thé
complaint that the Defendant did repeat acts and/pr failures to act which tile Plaiﬁtiffs allege are
unfair and deceptive, b.ut given the nature of the Defgndants bﬁsiness, these acts and/or failures to
act arevcapable of repetition and impactful on the public interest. _

i

C. Plaintiffs’ claims are not barred by the fact that the Plaintiffs refinanced their loan

thrqugh the Defendant.

The Plainﬁffs * complaint clearly alleges that the Plaintiffs felt-cornpeﬂed to refinance their .
loan through the Defendarit due to the Defendant’s actions. Asthe Plaintiffs allege in the complaiﬁt,
the Plaintiffs did ﬁot consider reﬁnancingj with the Defendant until the Defendant suggested
refinancing on or about May 28, 2010. That suggestion was made in response to the Plaintiffs
contacting the Defendant to comblain about the fact that the Defendant’s false negative credit
reporting against the Plaintiffs had not yet been corrected.. (See Compl. at ] 10 & 12).

Additionally, this suggestion to refinance came after the Defendant had supplied the Plaintiffs with
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three different payoff amounts/statements. (See Compl. at {5, 8, 9 and 11).

As the complaint alleges, the Plaintiffs had, at the time of this suggestion to refinance with
the Defendant, been without a horﬁé for almost a month and half. They had a builder ready to begin
and were understandably eager to start construction on their new home. Therefore, the Plaintiffs
agreed to refinance with the Defendant under the assurance that within 48 hours of receiving a
completed packet, the Defendant would send drafts for funds to the Plaintiffs. vThe Plaintiffs
specifically asked if they could tell their builder to begin and were told by the Defendant that it was
oicay to tell the buﬂder-to start. Based on these assurances, the Plaintiffs agreed to refinance their
* loan with the Defendént. (See\Compl. at 49 13). However, as is pled in the complaint, those‘
assurances m’ad¢ by the Defendant Aprovedfalse. -The refinanced loan was not completed until
January 18, 2011.

The Defendant claims that the fact that the Pla;'ntiffs eventually refinanced their loan with the
Defendants bars the Plaiﬁtiffs' Breach of Contract claims, as well as “any of Plaintiffs’ bth'er cléims
arising prior to the.rgfmancing.” For this argument to prevail, the Defendant would have to show

that the Plaintiffs waived their rights to any such claim.* The Adam v: Wells Fargo Bank, N.A. case

that the Defendant cites has, within it, caselaw cites explaining what would be required. “A party

waives a contractual right by intentionally relinquishing the right...” Adam, No. ELH-09-2387,

2011 U.S. Dist LEXIS 96604, citing La Belle Epoque. LLC v. Old Europe Antique Manor, LLC, 405

Md. 194, 213 (2008) (emphasis added). “Once there has been a novation, with a substantial

concession by the party accused of committing a fraud..., the novation represents an informal

settlement between the parties for any fraud and implies, as a matter of law, a waiver of any claim to

fraud.” Adam, citing Holder v. Maaco, 644 F.2d 310, 312-313 (4™ Cir. 1981) (applying Maryland

71



law) (emphasis added). Futher, “given the highly‘ factual nature of the waiver inquiry, it is an
uncommon case in which the issue can be resolved by summary judgment.” Adam citing Hovnanian

Land Investment Group. LLC v. Annapolis Towne Center at Parole, LLC Md. ,No. 71,

Sept. Term 2010 (filed July 20, 2011).

In other words, the law does not simply bar the Plaintiffs from pursuing their claims because
the Plaintiffs refinanced their loan with the Defendant.” The Defendant would have to show that it
was the intention of the Plaintiffs to relinquish their rights and that the Defendants provided, a
substantiial ;:oncession, or‘coﬁsideration, for the Plaintiffs relinquishing such rights. Inneither their
Answgr nor Motion for Judgment on the Pleadings, do the Defendants allegé that the Plaintiffs

| ir_xtended to relilvlqijish‘sucvh rights nor that the Defendant offered any substantial concession for such
relinquishment. In the discovery provided to date, the Plaintiffs are unaware of any written terms in
the refinancing agreement that purports to describe such relinquishment or concession from the
Defendant.” Even if their were such language, the Plaintiffs would argue that such language would
représent ambiguity arising in the agreement, as the Plaintiffs never intended to relinquish any such .-
rights, and that ambiguities arising within a contract must be construed against the drafter. Thatrule
applies with particular force in cases ihvolving a contract of adhesion. Similar financing agreements
have routinely been considered contracts of adhesi.on‘in South Carolina and the Plaintiffs would
argue that this particular agreement was certainly such, as the facts as alleged in the complaint make

clear that the Plaintiffs felt they had no choice but to refinance their loan with the Defendants in

order to complete their home. Southern Atlantic Financial Svcs, Inc. v. Donna F. Middleton, 349

S.C. 77 (2002).

Even if the Court were to grant the De:fenda.nts motion, the Plaintiffs would request leave to
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amend their complaint. “Ordinarily, permission will be given to amend a pleading demurred to, if

objection can be obviated and in such case it is proper to sustain demurer with leave to amend.”

Page v. North Carolina Mutual Life Ins. Co., 207 S.C. 277 (1945). .

CONCLUSION

Based on the argument presented above, the Plaintiffs argue that they have adequately pled

the causes of action of their complaint and ask that the Court dismiss the Defendant’s motion. In the

altemativé, the Plaintiffs request leave to amend their complaint to protect those causes of action the

Court may find do not survive the Defendant’s motion.

~/ PATRICK J. MCLAUGHLIN
Attorney for Plaintiffs

P.O. Box 13057
Florence; SC 29504-3057
Telephone: 843-669-5634

Facsimile: 843-669-5150
Florence, South Carolina

May =, 2012

f WY g Juihen
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IN THE COURT OF COMMON PLEAS -t

STATE OF SOUTH CAROLINA )
) | FOURTH JUDICIAL CIRCUIT %>~ *%,
COUNTY OF DARLINGTON ) CIVIL ACTION NO. 2011 cﬁém)s &
. {) (7 ’% »T:w(
Amanda and Michael Griggs, P _ -
Plaintiffs, PLAINTIFFS® MOTIONTO
ALTER OR AMEND JUDGMENT

vs.
Nationstar Mortgage, LLC,

Defendant.

)
)
)
)
)
)
)
)
)
)

This matter comes before the Court on Plaintiff’s Motion to Alter or Amend Judgment

pursuant to Rule 59 SCRCP. This matter came before the court on Defendant’s Motlon_ for

Judgment on the pleadmgs in the Darlington Court of Common Pleas on May: 29 2012

FACTUAL BACKGRO'UND

Defendant Nationstar holds a mortgage note on Plamtlffs property. See zlfléinﬁffs’
Complam’c, 1] 4. On or about April 15, 2010, Plaintiffs suffered a residential home fire. Id. On or
about April 1 6,2010, Plaintiffs requested a payoff amount from Naﬁonstar for insurance purposes. .
Id. 9 5. Nationstar provided the payoff amount as of that date, $182,604.80. Id. On April23,2010,
Plaintiffs received a check from their insurance company made out to Plaintiffs, Ngtionstar, and the
holder of another mortgage on the property, non-party Ditech. Id. 6.- Nationsta; requested a check
payable solely to Nat;ionstar, and Plaintiffs requested the samelfrom their insurance company. I_cj_
Plaintiffs received the payoff check to Nationstar from their insurance c_ompény on April 29, 2010,

and contacted Nationstar. Id. § 7. Nationstar agreed to send a payoff statement to Plaintiffs, and

. requested Plaintiffs return that payoff statement with the payoff check. Id.
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On May 4, 2010, Plaintiffs received a‘payoff statemenf from Nationstar. However, that
payoff statement was for “Jose Ortiz.” Plaintiffs promptly notified Nation;tar of this problem.
Defendant Nationstar subsequently faxed the Plaintiffs another payoff statement for the ioan.
However, this payoff statement was for a payoff amount of $184,535.50. The Plaintiffs were told to
forward the msurénce check in the amount of $182,604.80 with the payoff statement and that
Nationstar would try to fix the discrepancy. See Plaintiffs’ Complaint, § § and 9.

Evenmally, i’laintiffs received a third payoff amount from Nationstar in the amount of
$185,310.48. See Plaintiffs’ Complaint, § 11.

On or about May 17, 2010, the Plaintiffs began attemptil}g ‘to secure financing so that they |
could begin construction on a new home. During these attempts to secure the financing, credit
reports were run and the Plaintiffs learned that Nationstar was réporting that the Plaintiffs had been
late several times with their mox;tgége payments. This information was false, and the Plaintiffs
immediately contacted Nationstar and demanded the false credit reporting be corrected. See
Plaintiffs’ Complaint, § 10.

What followed for the Plaintiffs was a 3-4 month odyssey during which Nationstar issuéd
false credit reporting infofmation against the Plaintiffs, causing the Plaintiffs to lose out on lower
interest rates and eventually forcing the Plaintiffs into'a position where they were compelled to
refinance their loan with Nationstar in order to complete the construction on their homé. See
Plaintiffs” Complaint, § 12-27.

On May 29, 2012, the parties~ appeared before the Court for oral argument of Plaintiff’s
Motion to Compel and Defendant’s Motion for Judgment on the Pleadings. At thattime, the parties

informed the Court that they had executed a Consent Confidentiality Order which they believed
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would resolve the outstanding discovery issues subject to the Plaintiff’'s Motion to Compel.
Argument proceeded on the Defendant’s motion.1 An order was signed by the Court on June 7,
2012 | granting the Df:fenda.nt’s motion. That order was served on the parties via correspondence sent
via facsimile on June 1. 1,2012. This motion timely follows pursuant tg Rule 59 of the SCRCP.

I. STANDARD OF REVIEW

Rule 12(c) of the South Carclina Rules of Civil Procedure permits judgment on the pleadings
when the complaint fails to state facts sufficient to constitute a cause of action. “A judgment on the

pleadings is proper where there is no issue of fact raised by the complaint that would entitle plaintiff

to judgment if resolved in p]ajntiffs‘favor.” Sapp v. Ford Motor Co., 386 S.C. 143, 146 (2009).
“The reviewing Court is required to construe the complaint in a light most favorable to the

‘nonmovant and determine if the facts alleged and the inferences reasonabiy deducible from the

pleadings would entitle the plaintiff to relief on any theory of the case.” Bradshaw v. Anderson
County, 388 S.C. 275, 262 (2010) (internal punctuation omitted).
Furthermore, “a judgment on the pleadings against the plaintiffis not proper if there is an issue of

fact raised by the complaint which, if resolved in favor of the plaintiff, would entitle him to

judgment.” Russell v. Columbia, 305 S.C. 86 (1991) citing Brown v..United Insurance Co. of

America, 268 S.C. 254 (1977). “When a fact is well pleaded, any inference of law or conclusions of
fact that may properly arise therefrom are io be regarded as embraced in the averment.” Id. citing

Crowe v. Domestic Loans. Inc., 242°S.C. 310 (1963). “Moreover, a complaint is sufficient if it stafes

any cause of action or it appears that the plaintiff is entitled to any relief whatsoever.” Id. citing

1 The parties mistakenly forgot to submit the consent order to the Court at the motions hearing and had agreed to the
Plaintiff forwarding that order to the administrative judge. However, the Court’s order granting the Defendant’s motion
for judgment on the pleadings came before that was accomplished. If the Court were to grant the Plaintiff®s motion to

71



Baldwin v. Sanders, 266 S.C. 394 (1976). “Our courts have held that pleadings in a case should be

construed liberally so that substantial justice is done between the parties.” Id. citing Manning v. Dial,
271 S.C. 79 (1978). “Further, a judgment on the pleading is considered to be a drastic procedure by

our courts.” Id. citing U.S. Casualty Co. v. Hiers, 233 S.C. 333 (1958).

IL. ARGUMENT

A. Plaintiffs’ Defamation Claim Presents a Genuine Issue of Material Fact and is
Not Preempted by Federal Law

The Fair Credit Reporting Act, 15U.S.C. § 1681, ez; seq. (“FCRA”) st:ates that a, “_consumer
may briig an action or probeeding in the nature of defamation. ...or negligence with respect to the
reporting of information against.. .a consumer reporting agency” when information fumishéd bysuch |
an agency is “furnished vm:h malice or willful intent to injure such consumer.’;’ |

“The elements of defamation include: (1) a fals¢ and defamatory statement conceming
anothef; (2) an unprivileged publication to a third party; (3) fault on the part of the publisher; and (4)
either actionability of the statement irrespective of special harm or the existence of special harm

cause by the publication.” Murray v. Holnam. Inc., 344 5.C. 129 at 139 (2001). “A communication

is defamatory if it tends to harm the reputation of another as to lower him in the estimation of the

community or to deter third persons from associating or dealing with him.” Id.

State defamation claims are expressly preempted by the Fair Credit Reporting Act, 15U.S.C.

§ 1681h(e), except as to false information furnished with “malice or willful intent to injure.” Beattie

v. Nationscredit Financial Servs. Corp. 69 Fed. Appx. 585, 589 (4ﬁ' Cir. 2003); Ross v. FDIC, 625

F.2d 808, 813 (4™ Cir. 2010), emphasis added. While the Court’s order cites the Ross case, the

alter or amend, the Plaintiff would submit that consentorder so that discovery could continue.
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Plaintiff believes the Court has overlooked important distinctions between the two cases. In Ross,
the genesis of the false reporting was that Ross had been mistakenly listed as being responsible for a
loan her estranged husband was responsible for. quever,-in Ross the Court notgd that the record
was “replete with evidence that WaMu made a regrettable but honest mistake and took action to
remedy this error once Ross brought it to WaMu’s attention.” Further, the Ross court noted that the
mistake was caused ‘?y WaMu’s efforts to comply with Ross” wishes, which the court noted
presented “Aa'uﬁjque and rather complicated set of circumstances.” _&Qgs at 815. |

Neither is the case here. In contrast to the Ross case, there is no evidence in the record to
support that the actions or failures to act by Nationstar were “honest mistakes” for which Nationstar
took action to remedy. Despite claiming such in their answer (see Third and Fgurth Defenses of
Defendant’s Answer), Nationstar refused respond to discovery requests ‘mean’; to investigate these
affirmative defenses. The Plaintiff should be allowed the discovery the Defendant would be required -
to respond to in light of the consent confidentiality order. Absent that discovery;there is none of the
“evidence” in the record the Ross court };ad to support judgment on fpe pleadings of the Plaintiff’s
defamation claim.

It 1s clear from the complain.t that the Plaintiffs allege the Defendant repgatedly falsely
reported néga‘dvé cr;adit information about them, despite having actual knowledge that such negative
credit information was false. For some reason, the Defendant’s motion seems to overlook this fact,
treating the false negative reporting as one incident and arguing that the Plaintiffs have not pled that
the Defendant acted in bad faith, knowingly reported inaccurate information or utilized improper
methods. (See Moﬁon, p. 10-11). The Plaintiff argues the repeafed reporting of false negative credit

information as laid out in the complaint satisfies all of ﬂlose pleading requirements. The complaint
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alleges the following concerning the false negative reporting:

_FIRST INSTANCE OF FALSE NEGATIVE CREDIT REPORTING: On or
about May 17, 2010, the Plaintiffs became aware of the first instance of false
negative credit reporting and immediately brought it to the Defendant’s attention,

demanding it be corrected. (Compl. § 10).

-On or ‘about May 28, 2010, the Plaintiffs once again contacted the Defendant,
stressing the need to correct the false negative credit reporting. (Compl. § 12).

-On or about June 10, 20 1 0, the Plaintiffs received correspondence from the
Defendant informing them that the false negative credit reporting (the first instance)
had been corrected. (Compl. §15). The Plaintiffs confirmed this by running a credit

report on or about June 15, 2010. (Compl. § 16).

-SECOND INSTANCE OF FALSE NEGATIVE CREDIT REPORTING: On
our about July 16, 2010, the Plaintiffs were informed that a BOA loan they had
previously been approved for was being turned down due to false negative credit -

reporting by the Defendant. (Compl. § 18).

-On or aBout July 19, 2010, Plaintiff Michael Griggs and his boss contacted the
Defendant to try to rectify the issues with the false negative credit reporting. They
eventually spoke to an agent/employee of the Defendant named “Elliot” who told

them he would look in to the matter. (Compl. § 19).

-On or about July 28, 2010, Elliot contacted the Plaintiffs and notified them that the
Defendant had, for a second time, corrected the false negative credit reporting against

the Plaintiffs. (Compl. § 20). N

-THIRD INSTANCE OF FALSE NEGATIVE CREDIT REPORTING: Onor
about August 27, 2010, the Plaintiffs once again sought to secure financing with

" another bank and were denied because the Defendant was falsely reporting negative
credit information about the Plaintiffs. (Compl. § 24). '

-On or about September 8,2010, the Defendant informed the Plaintiffs that the false -
negative credit reporting against them had once again been corrected.

In short, the Plaintiffs has pled that the Defendant repeatedly reported false negative credit
information about them, even when they had the actnal knowledge that such information was false.

Such actions are not preempted by the Fair Credit Reporting Act as the Defendant claims. The
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complaint as pled alleges facts sufficient to constitute actual malice. Additionaﬁy, there is no
'evi dence to support judgment on the pleadings, as there is no evidence that the false credit reporting
was an “‘honest mistake” or that proper remedial action was taken as there was in Ross. Similarly,
the false credit reporting in the pfesent case was not bom from “unique” and “complicated”
circumstances the Plaintiffs caused. The Plaintiffs were victims of a house fire, an unfortunate but
not uncorﬁmon occurrence that businesses like Natiohstar have to deal with. IfNationstar hadinfact
“maintenance of procedures reasonably adapted to avéid such an error” and “substantially complied
with all applicable statutes and regulations,™ (see Third and Fourth Affirmative befenses of Answer)
there is no logical reason why they would have falsely reported inaccurate credit information against

the Plaintiffs three times.

As such, the Plaintiffs respectful}y request that the Court alter or amend its judgment to allow

the Plaintiffs to pursue their defamation cause of action.

B. Plaintiffs’ Claim for Tortious Interference with Prospective Contract is valid
and presents a genuine issue of matenal fact

As the Court notes in the June 7, 2012 order, to state a viable claim for intentional
interference w1th prospective contract, a plaintiff must plead (a) intentional interference with

prospecmve contractual relations; (b) for an improper purpose or by improper methods; and (c)-

resulting in injury. Crandall Corp. v. Navistar Int’] Transp. Corp., 395 S.E.2d 179 (1990).

First, the complaint clearly pleads that the Plaintiffs suffered injury. Asparagraphs seventeen
(17) and twenty-seven (27) show, the Plaintiffs have pled specific monetary loss. Specifically, the
Plaintiffs have pled that they lost a 4.9% VA Home loan through Bank of America and were forced

to refinance at 5.25% with the Defendant, along with paying $7500.00 in closing costs. (See Compl.
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at 9 1.7, 18 and 27). The difference in interest rates and the associated costs are actual, ascertainable
and significant damages incurred by the Plaintiffs due to Nationstar’s tortuous interference with the
Plaintiffs’ prospective contract.

The complaint also clearly alleges Nationstar engaged in improper methods. First and

foremost, the complaint alleges defamation and negligent misrepresentation against Nationstar, both

of which would be improper methods pursuant to Santoro v. Schulthess, 384 S.C. 250 (2009).
Secondly, the allegatioﬁs contéined in the complaint support tﬁat Nétionstar’s actions and/or
failures to act created &ureés which forﬁously intérfelr.cd with the Plaintiff's perspective cc;nhact. As
paragraphs twelve (12) and thirteen ( 13) allege, Natlonstar failed to tlmely correct the false credit
4rcportmg and then “suggested” the Plaintiffs refinance with them. Assunng the P]amtxffs that drafts
would be sent out w1tbm 48 hours of receiving the packet to refinance, Nationstar instructed the

Plaintiffs that it was okay to have their builder start.

The complaint specifically pleads that the Plaintiffs relied on these assurances in starting the
construction on their new home (see paragraph 13). Late;', onée their builder had begun construction
and once Nationstar was again falsely reporting inaccurate information against the which proh1b1ted
the Plaintiffs from securing financing from other lenders, the Plamhffs again accepted the optlon of
reﬁnancmcr with Nationstar. Indoing so, the Plamtlﬁs specifically pled that they were “desperate to
" secure financing since they had a]ready told their builder to begin” (see paragraph 20). The
complaint also alleges the Plaintiffs made payments “under protest” because “they klhww ofno other
way to resolveltheir simaﬁon.” (see paragraph 25). Tﬁe Plaintiffs’ complaint clearly alleges that the
Plaintiffs felt compelled to refinance their loan thrc;ugh the Defendant due to the Defendant’s action

and/or failures to act. As the Plaintiffs allege in the complaint, the Plaintiffs did not consider
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refinancing with the Defendant until the Defendant suggested refinancing on or about May 28,2010.

That suggestion was made in r65p§nse to the Plaintiffs contacting the Defendant to complain about.
the fact that the Defendant’s false negatiVe‘ credit reporting against the Plaintiffs had not yet been
corrected. (See CompAl. at 9 10 & 12). Additionally, this suggestion to ‘reﬁnance came after the
Defendant had supplied the Plaintiffs with three different payoff amounts/statements. (See Coﬁlpl. at

4

995. 8, 9and 11).

-As the complaint‘alleges, the Plaintiffs had, at tﬁe time of this suggestion to refinance with
the.-Defendant; been without a home for almost a month and half. Tbey had a builder ready 'to begin
anc-l were un&ersfandably eager to start construction on their new hovme'.' Therefore, the Plaintiffs
agreed to refinance with the Defendant under the assurance that within 48 hours of receiving a
completed packet, the Defendant would send drafts for funds to the Plaintiffs. The Plaintiffs
specifically asked if they could tell their builder to begin and were told by the Defendant that itvwas.
okay to tell the builder to start: Based on tbesé‘éssurancés, the Plain%iffs agreed to reﬁnaﬁée ;fhf;ir
loan with the Defendant. (See Compl at §§ 13). H(')wever, as 1s pled in the compiaint, thoséa
assurances made by tﬁe Defendant prb;\'ed false. The refinanced loan was not completed until
January 18, 2011.

“A judgmeﬁt on the pleadings against the plaintiff is not proper if there is an issue of fact
raised by the complaint which, if resolved in favor of the plaintiff, would entitle him to judgment.”

Russell v. Columbia, 305 S.C. 86 (1991) citing Brown v. United Insurance Co. of America, 268 S.C.

254 (1977). “When a fact is well pleaded, any inference of law or conclusions of fact that may

properly arise therefrom are to be regarded as embraced in the averment.” Id. citing Crowe v:

Domestic Loans, Inc., 242 S.C. 310 (1963). “Moreover, a complaint is sufficient if it states any
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cause of action or it appears that the plaintiff is entitled to any relief whatsoever.” Id. citing Baldwin

v. Sanders, 266 S.C. 394 (1976). “Our courts have held that pleadings in a case should be construed

liberally so that substantial justice is done between the parties.” Id. citing Manning v. Dial, 271 S.C.
79 (1978).' “Further, a judgment on the pleading is considered to be a drastic procedure by our

courts.” Id. citing U.S. Casualty Co. v. Hiers, 233 S.C. 333 (1958).

Given the above, the Plaintiffs argue that the allegations contained within the Complaint
constitute “issues[s] ‘of fact... which, if resolved in favor 51” the plaintiff, would entitle [them] to
judgment.” lgl_ Plaintiffs also argue that the Court’s decision td dismiss the Plaintiffs’ complaint was
a “drastic procedure” that did not constrﬁe the pleadings “liberally so-that substantial ju:sfic_;e [was]

done between the parties.” See Id. Therefore, ﬁnder the zipprop.ria"'[e standard, it would appear that

Plaintiffs’ claim for Tortious Interference with Prospective Contract entitles them to at least some

relief and should survive. See Generally Baldwin.
As éuch, the Plaintiffs respectfully request that the Court alter or amend its judgment to allow
the Plaintiffs to pursue their tortuous interference with prospective contract cause of action.

C. Plamnﬁs’ Claim for Violation of the SCUTPA is valid and presents a genume
issue of material fact -

Plaintiif has properly alleged facts sufficient to constitute a genuine issue of material fact that

is nghtfully a question for a jury.

a. Defendant acted in an unfair and deceptive manner.

“In order to bring an action under the UTPA, the plaintiff must demonstrate (1) that the
defendant engaged in an unlawful trade practice, (2) that the plaintiff suffered actual, ascertainable

damages as a result of the defendant’s use of the unlawful trade practice, and (3) that the unlawful
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trade practice engaged in by the defendant had an adverse impact on the public interest.” Havird Qil

Co. v. Marathon Oil Co., 149 F.3d 283 (4th Cir. S.C. 1998).

Plaintiffs’ claim against the Defendant for violation of SCUTPA is rooted in the Defendant’s
repetitious employment of deceptive acts or practices. .“It is in the public interest generally to
prevent the use of false and misleading statements in the conduct of business. .. and actual decepﬁo'n
need not be shown; a finding of a tendency to deceive and mislead will suffice. And... the Fourth

Circuit Court of Appeals held that the requisite capacity to deceive could be found without evidence

that anyone was actually decéived.” State ex rel. McLeod v. Brown, 278 S.C. 281 (1982).

The Plaintiffs have alleged that paragraphs five, nine, eleven through fifteen, twenty through
twenty-two, and twenty-four through twenty-six specifically constitute such “dcceﬁﬁvc acts in the
conduct of trade and commerce” and that each and every allegation or assertion found in paragraphs
one through ﬁ_fty—four are. incorporated into the cause of action for violation of the South Cérolina
Unfair Trade Pl;actices Act. Pls.” Compl. at §155-56. The facts and allegations therein are sufﬁcient
to show unfair and deceptive methods used by Defendant. Such écts include falselyv reportiné the |

Plaintiffs to credit agencies for failure to timely pay sums due a minimum of three times.

The Plaintiffs have pled that this false negative reporting took place even after the Defendant
knew that the information they were reporting was false and was repeatedly occurring. Additionally,
the Plaintiffs have pled that the Defendant created a situation through the false negative .repom'ng

and other mishandlings of their account wherein the Plaintiffs were, as a practical matter, coerced in

to refinancing their loan with the Defendant.

Further, the Plaintiffs have pled Nationstar made false representatioﬁs to the Plaintiffs (see

Negligent Misrepresentation Cause of Action in Complaint, also addressed below in this motion). It
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should be noted that such action is separate and distinct from any claims of defam‘ation arising from
the false reporting of inaccurate credit information against the Plaintiffs.

Construing the facts alleged in the complaint in the light most favorable to the Plaintiffs
presents matenial questions of fact as to whether-or not the Defendant has acted in an unfair and

deceptive manner.

b. Plaintiffs suffered actual, ascertainable damages as a result of
Defendant’s use of unlawful trade practices.

As described ébove, the Plaintiffé have alleged several instances of negative reporting doné
by the Defendant including instances after the initial correction was made in Iﬁne 15, 2010. The
Plaintiff has also pled tba;t the Defendant repeatedly mishandled the Plaintiffs; Aattempts to actually
payoff their loan. (see Compl. at §§ 7, 8, 9, 10, 11, 12, 13, 14, 16, 20-25). The Plaintiffs have pled
allegations arguing that they were basically forced in to refinancing with the ‘Defendant. The |
Plaintiffs pled éllegations that they were “desperate to secure ﬁnanciné” after the false reporting had
sabotaged their previously approved loan With Bank of America, paid July and August éayments |
“under protest” because they saw no other way to resolve the situation and in an effort to “mitigate
their damages” ﬁnaﬁy refinanced their loan ﬁth the Defendant. (See Compl. at §§ 17, 18, 20, 25
and 27). | |

The Plaintiffs have pled tﬂaﬁ they Iést a 4.9% VA Home loan through Bank of America and
were forced to reﬁhancc at 5.25% with the Defendant, along with paying $7500.00 in closing costs.
(See Compl. at ¥ 17, 18 and 27). The difference in interest rates and tﬁe associated costs are actual,

ascertainable and significant damages which resulted from the unfair and deceptive acts employed

by the Defendant.
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c. The unlawful frade practice engaged in by the Défendant 1S
capable of repetition and is therefore impactful on the public

Interest.

South Carolina law regards the public interest prong of the UTPA inquiry as satisfied by

evidence of a potential for repétition of the unfair or deceptive act.” Daisy Qutdoor Adver. Co. v.
_A_@, 322 8.C. 489,495 (S.C. 1996). “Prior case law makes very clear that évidence of a potential
for repetition, generally speaking, in and of itself establishes the required public impact.” Id. at 496.
~ South Carolina courts have long held that the ability to illustrate the existence of unfair or deceptive
practices cai)able of r‘epeﬁtio:n satisfies the publi‘c impact prong of an UTPA review. In Daisy, the
South Carolina Supreme Court details instances where pﬁvate wrongs have been held to<negatively
impact the public iﬁterest due to their pdtentia.l for repetition. Thatline of cases begins with Noack

Enters.. Inc. v. Country Comer Interiors, 290 S.C. 475 (Ct. App. 1986). The Noack Court held;

“proof of the potential for repetition of a defendant’s actions safisfies the public interest requirerhent

of UTPA.” Daisy 'citing Noack at 480. The sale of mislabeled peach trees and the breach of ‘an

express warranty in Haley Nursery Co. v. Forrest, 298 S.C. 520 (S.C. 1989), was held to be a
violation of the UTPA.‘ Daisy at 493-94 citing Haley, (holding i:hat the potential for repetition by
publication of alleged misrepresentations to consurners satisfied the pﬁblic interest prong)

(emphasis added); the sale of an automobile which included a misrepresentation by sellers agent to

buyer, Dowd v. Imperial Chrysler-Plymouth, Inc., 298 §.C. 439 (Ct. App. 1989) (holding that

training a salesperson to deceive customers made the potential for repetition in violation of public

interest apparent); and the padding of a repair bill in Bamnes v. Jones Chevrolet Co., 292 S.C. 607

(Ct. App. 1987) (holding that the padding of a repair bill satisfied the UTPA’s public interest

requirement because of the potential for repetition that existed). “Noack Enterprises, as well as
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Haley Nursery, Dowd and Jones Chevrolet, make clear that South Carolina law regards thé public
interest prong of the UTPA inquiry as satisfied by evidence of a potential for repetition of the unfair
or deceptive act.” Daisy at 495.

The Souﬁ1 Carolina Supreme Court has also held that unfair or deceptive acts in the

course of business practices that are a direct result of the type of business being transacted satisfies

the UTPA's public interest prong. In York v. Conway Ford Inc., 325 S.C. 170 (S.C. 1997), the
Plaiﬁu'ff aileged aviolation of the UTPA when.he learned that avehicle which was sold “like new”
was damaged in an accident prior to the sale. See York. Tl;e Co.urt held that unfair and deceptive
practices on the part of the dealer, ‘Conway F 6r§ Inc., were.capable of repetitién, holding “Conway
Fordisinthe business of selling cars,” and “certainly the aHeged acts or préctices ﬁave the potential.
‘_,for repetition.” York at 173. | |
The Defendant is in the business of pfoviding homeowner loans to finance the purchase
or construction of homes in South éérolina Not only is it clear from the facts alleged V'm the
complaint that the Dfsfendant did repeat acts and/or failures to act which the Pléinﬁﬁs allege are
unfair and decéptive, but given the nature of the Defendants bﬁsiness, these acts and/or failures to
act are capable of repétition and impactful on the pubI.iC interest.
As such, the Plaintiffs respectfully request that the Court alter or amend its judgment to allow
the Plaintiffs to pursue their violation pf SCUTPA cause of éction. |

D. Plaintiffs’ Claim for Negligent Misrepresentation is valid and presents a genuine
issue of material fact

The Plaintiffs’ claim for Negligent Misrepresentation is not barred by the FCRA, as the

allegations concerning this claim arise contain more than false credit reporting. Specifically, the
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~ complaint references paragraphs five (5), nine (9), elevern (11) through (15), twenty (20) through
twenty-two (22) and twenty-four (24) through twenty-six (26). The m,;ajorify of allegations ‘
complained in those paragraphs involve statements, actions and failures to act by Nationstar
regarding peliyoff and refinancing a loan with Nationstar. While there méy be some allegations in
these paragraphs dealing wi£h“ false credit reporting, the nature in which the allegations are.
referenced concerns Nationstar’s false statements to the Plaintiffs which led the Plamtiffs begin
, 'consu;uction on their new home and ultimately refinance with Nationstar aﬁer Nationstar’s actions
and/or failures to act ]'a‘ad closed other options to the Plaintiffs.

The notion that the -complajnt does not plead Nationstar had a pécum'ary interest or that the
" Plaintiffs did not suffer pecuniary loss is wrong. Nationstar admits in their answer that the Plaintiffs
refinanced a loan for $187,500.00 at 5.25%, while. paying $7,500.00 in closing costs. (see § 5 of
Answer). The Plaintiffs ﬁéve aileged making se‘vvé.ral payments before that feﬁnancing and after
notifying Nationstar of the fire l;)sg and being informéd their loan was in “payoff.” (see 1 5-9, 14,
20, 22 and 25). Itis axiqmatic that Nationétall; ehjoyed pecuniary benefits from -this while the
_ Plaintiffs suffered pecuniary harm. Further, it ;mnds to reason that had Nationstar exercised due
care, they would not have cqﬁt'mually falsely reported inaccurate credit reporting history against the
Plaintiffs, now would tﬁey have mstructed the P‘la'mtiffs that they could b'egin construction "w'hiie\_
| Nationstaﬁ: continued to show their loan as “unde£ pay.off.”‘ |

Quite simply, Plaintiffs argue it is error to dismiss their negligent misrepresentation claim
before they have even had an opbortuﬁity to investigate Nationstar’s claims to have maintained
procedures to avoid such errors and their substantial compliance with all applicable statutes and

regulations (as claimed in Nationstar’s Third and Fourth Affirmative Defenses). Granting judgment
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on the pleadings at this stage is ﬂ;e Court flipping the standard of review and taking the allegations in.

- the light most favorable to the moving party. The court would, in essence, be saying that since

Nationstar alleges they exercised reasonable care they are entitled to judgment on the pleadings.

That is not the standard of review.

As such, the Plaintiffs respectfully reciuest.that the Court alter or amend its judgment to allow

the Plaintiffs to pursue their negligent misrepresentation cause of action.

CONCLUSION

~ Based on the arguments presented above, the Plaintiffs respectfully request that the Court

alter or amend its judgment on the pleadings in favor of the Defendant.
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1200 Main Street, Suite 1200
Post Office Box 7368 (29202)
Columbix. Sauth Carclina 29211
Telcphone 803.770.1%833
Facsimile #03.77¢.1767

wuww GW B law fim.com

Gallivan, White & Boyd, P.A.
ATTORNEYS AT LA

July 11, 2012

The Honorable Scott B. Suggs
Darlington County Clerk Of Court

1 Public Square, Room B-4
Darlington, South Carolina 29532-3213

Re:  Amanda and Michael Griees v. Nationstar Morteage, LLC
Darlington County Case No. 2011-CP-16-0135
GWB File No. 7063-1 ‘

Dear Mr. Suggs:

Please find enclosed for filing the original and a copy of defendant Nationstar Mortgage,
LLC’s Response to Plaintiffs’ Motion to Alter or Amend Judgment in the above-referenced matter.
Please file the original and return the clocked copy to me in the enclosed envelope.

Thank you for your assistance in this matter. Please do not hesitate to contact me if you
have any questions or concerns.

GALLIVAN, WHITE & BOYD P.A.

Ot (e Ao

Childs Cantey Thrasher
Direct Dial: 803-724-1717 e
“Email: cthrasher@gwblawfirm.com

CCT/ssl

Enclosures

cc:

Patrick J. McLaughlin
Wukela Law Firm

403 Second Loop Road
P.O. Box 13057
Florence, SC 29504-3057
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
: FOR THE
COUNTY OF DARLINGTON FOURTH JUDICIAL CIRCUIT

AMANDA and MICHAEL GRIGGS, '
CIVIL ACTION NO. 2011-CP-16-135
Plaintiffs, NATIONSTAR MORTGAGE, LLC'S
RESPONSE TO PLAINTIFFS’ MOTION
TO ALTER OR AMEND JUDGMENT

Ve

NATIONSTAR MORTGAGE, LLC,

Defendant.

RESPONSE TO PLAINTIFES’ MOTION TOALTER OR AMEND JUDGMENT

Defendant Nationstar Mortgage, LLC (“Nationstar”) responds to Amanda and Michael
Griggs’ (collectively “Plaintiffs”) Motion to Alter or Amend Judgment showing the Court as

follows:

L INTRODUC TION

On February 1, 2012, Nationstar filed a South Caroiina Rule of Civii P?ocedure 12(c)
Motion for Judgment on the Pleadings and Brief in Support thereof seeking to dismiss all counts
of Plaintiff’s Complaint. Plaintiffs filed a response brief on May 2, 2012. After full briefing, the
Court heard oral argument from the Parties on May ‘2'9,'2012. At oral argument, Plaintiffs
conceded that Counts Two, Three and Four of their Complaint wéré due to be dismissed.  After
reviewing the briefs and hearing oral argument, the Court dismissed the remainder of Plaintiff’s
claims on June 7, 2012 by written order.

Plaintiffs now request that the Court “alter or amend” its June 7, 2012 Order to reinstate
their claims for defamation (Count One), tortious interférence with prospective contract (Count
Five), alleged violations of the South Carolina Unfair Trade Practices Act (Count Six), and

negligent misrepresentation {Count Seven), but fail to present articulable reasons why the Court
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should do so. Plaintiffs make no new arguments in support of  their position that they did not
advance either in their briefing or at oral argument and that the Court has not already rejected.
As set forth in Nationstar’s prior briefing, at oral argument and herein, the claims Plaintiffs seek
_ to reinstate fail fo state a claim for which relief can be granted and were properly dismissed. The

Court should accordingly deny Plaintiffs’ motion to altér or amend its judgment.,

O. . RELEVANT FACTUAL BACKGROUND

Defendant Nationstar holds a mortgage and security deed on Plaintiffs’ property. See
Plaintiffs” Complaint, { 4. On or about April 15, 2010, Plaintiffs suffered a residential fire. Id.
On or abput April 16, 2010, Plaintiffs requested a. payoff amount from Nationstar for insurance
purposes. Id. § 5. Nationstar provided the payoff amount as of that date, $182,604.80. Id. On
April 23, 2010, Plaintiffs recei?eld a check from their insurance company made out to.Plaintiffs, |
Nationstar, and the holder of another mortgage on the property, non-party Ditech. Id. 9 6.
Nationstar requested a check payable solely to Nationstar; and Plaintiffs requested the same from
their insurance company. Id. Plaintiffs received the payoff check to Na’tiénstar from their
Insurance company on Apﬁl 29, 2010, and. contacted Nationstar. Id. § 7. Nationstar agreed to
send a ﬁaybff statement to-Plaintiffs, and requested Plaintiffs return that payoff statement with
the payoff check. Id. On May 4, 2010, Plaintiffs received a payoff statement for another loan,
apparently mistakenly sent to Plaintiffs by Nationstar. Id. Y 8. Nationstar immediately faxed
Plaintiffs the comrect payoff amount upon leamning of the mistake. Id. § 9. The new payoff
amount, calculated a month aﬁér the initial calculation, was $184,535.50. Id. Nationstar

requested that Plaintiffs send the payoff check for $182,604.80 to Nationstar, which Plaintiffs did

on May 12, 2010. Id.
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On May 17, 2010, Plaintiffs attempted to secure financing for the construction of their
new home. Id. § 10. During their refinancing attempts, Plaintiffs reviewed ltheir,'cr'edit report
and learned that several late payments were reported by Nationstar to credit bureaus. JId.
Plaintiffs con’gend that these reports were incorrect, and informed Nationstar of their belief. Id.
 This issue was corrected by Nationstar by June 10,2010. 1d. § -15 .

On May 28, 2010, apparently unal:aleto secure financing, Plaintiffs contacted Nationstar
and- Natioxlst_ar suggested Plaintiffs could use their insurance payment to finance their new
' construction instead of using it to payoff their loan to Nationstar. Id. 12. Plaintiffs agreed with
| Nationstar’s suggestion, and contacted the appropriate deba@ent within Nationstar. Id. At
Plaintiffs’ request, Nationstar sent Plaintiffs a packet of documents to be- compléted laefore
Nationstar could release the payoff funds back to Plaintiffs. Id. § 13. Plaintiffs allegedly asked
Nationstar at that time if it “was okay” to have their builder start work on their new home, even
though Plaintiffs had no financing or funds to pay the builder. Id. Nationstar allegedly told the
Plaintiffs they could have the buildér start, but would have to pay the builder any difference
between the insuralll:e payoff check proceeds and the ﬁnalcost of their new horﬁé, construction.
Id. On May 31, 2010, Nationstar informed Plaintiffs that their loan had already be’en.proc'essed
for payoff and returning the insurance payoff funds was no longer available: I_d_.'

Plaintiffs contend that they applied for a loan with Bank of America that they were
denied on July 16, 2010 because of late payment credit history. Id. at § 18. Asitdid previously,
Nationstar investigated and corrected the issue. Id. at 99 19-23. Plaintiffs decided on July 28,
2010 to refinance their home with Nationstar, which they did on September 8, 2010, and.to use
the insurance proceeds to rebuild their home. Id. §§20 and 27. After deciding to refinance with

Nationstar, Plaintiffs allegedly investigated refinancing their home with an unidentified bank
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which was denied because of late credit history. Id. at § 24. Plaintiffs reportéd this to Nationstar

and it was corrected. Id.at {f 24, 26.

. ARGUMENT AND CITATION TO AUTHORITY

The Court correctly dismissed Plaintiffs’ Complaint for failing to state a claim for which
relief could be granted pursuant to South Carolina Rule of Civil Procedure 12(c). As previously
found by the Court, Plaintiffs’ defamation and negligent misrepresentation claims are expressly
preempted by the Fair Credit Reporting Act, 15 U.S.C. 1681, et. seq., and Plaintiffs’ Complaint
fails to set forth allegations to support their remaining claimsg under South Carolina law.

Plaintiffs’ motion to alter or amend the judgment simply rehashes Plaintiffs’ prior discredited

arguments and it should be denied.

A, Plaintiffs’ Defamation.Claim is Still Preempted by Federal Law.

Plaintiffs make no new argument in supi;ort of their defamation claim in their motion to
amend the judgment. State defamation claims are preempted by the Fair Credit Reporting Act,
15 U.S.C. § 1681 et seq. (“FCRA™). This is black letter law. The applicable provision follows:

No consumer may bring an action or proceeding in the nature of defamation,

invasion of privacy, or negligence with: respect to the. reporting of information

against any. consumer reporting agency, any user of information, or any person

who furnishes information to a consumer reporting agency... except as to false
information furnished with malice or willful intent to injure such consumer.

15 U.S.C. § 1681h(e). As the Court has already found, Beattie v. Nationscredit Financial Servs.

Corp., 69 Fed. Appx. 585 (4th Cir. 2003) and,Rqss v. FDIC, 625 F.2d 808, 815 (4™ Cir. 2010)
are controlling and involve facts very similar to those before the Court. Both of these cases state
that under the facts pled, Plaintiffs’ defamation claim is preempted because Plaintiff has failed to

allege any facts sufficient to show that Nationstar acted with malice or willful intent to injure

Plaintiffs.
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PI@inﬁffS, point to no error of the Court on this ground and point to no allegations in their
Complaint sufficient to support aninference of malice or intent to injure under the law. Rather,
Plaintiffs’ entire argument to alter the Court’s judgment with respect to their defamation claim is
based on one line in the Ross opinion.

'Finding the Ross plaintiff’s North Carolina state-law defamation claims to be preempted,
the Ross Court noted that the record was “replete with evidence that WaMu made a regrettable
but honest-mistake [regarding a report to credit agengies} and took action to remedy this error
once Ross brought it to WaMu’s attention.” Id, at 815. Plaintiffs contend this language
distinguishes the present case from Ross. Plaintiffs are wrong. Based on Plainfiffs” own
pleadings, Nationstar, like the defendant in Ross, took action to remedy any mistakes as soon as
they were brought to Nationstér’s attention. |& Complaint, § 9 15 & 16; 18 & 20; 22 & 23; 24
& 26. Accor_dingly,‘ Plaintiffs fgil to plead malice, ér any facté suggesting malice, and their
defamation claim are therefore preempted. |

Plaintiffs do not allege that Nationstar acted with ﬁah’cé or willful intent to injure, and
their claim tberefé;e fails as a matter éf law. Although Piainﬁffs .argue in their ﬁﬁeﬁng that fhey
somehow constructively plead malice; the text of the Complajnt deeply undercuts these
arguments.  Plaintiffs’ contend that Nationstar erroneously reported on their credit three times,
that three times Plaintiffs complained to Nationstar, and that three times Nationstar changed:the
credit reporting — even when Plaintiffs were admittedly in arrears. See Complaint, ] 15 & 16;
18 & 20; 22 & 23; 24 & 26. This is precisel;f the type of “regrettable but honest 'mistake”
followed by “action to remedy this error” that occurred in the Ross case. Plaintiffs simply have

not pleaded malice, and their claim was correctly dismissed.
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Tellingly, Plaintiffs Va‘gain completely ignore Beattie v. Nationscredit Financial Servs.

Corp., 69 Fed. Appx. 585 (4th Cir. 2003). In Beattie, the plaintiffs contended that Nationscredit

erroneously reported their home was in foreclosure. Id. at 587. The plaintiffs also claimed tq
‘have “made repeated attempts, by telephone and in writing, to contact Nationscredit about the
status of their account, but they did not receive a response.” Id. Here, Nation’sté;r not only.
responded to Plaintiffs’ inquiries, it actually changed the relevant credit reports. If the actions of
the Beattie defendant did not rise to the level of malice, the actions of Nationstar certainly do not
constitute rﬁalice hére.

The Beattie defendant’s actions did not ris;: to the level of malice because “the report was
at least in [the defendant]’s view, accurate.” Id. at 590-591. The same is true here. Nowhere do
Plaintiffs allege that Nationstar knowingly reported false information and- this is fatal to their
claim. In fact, at least Wﬁh regard to one such reporting, Plaintiffs admit they missed two
payments, and further admit that once these payments were made Nationstar changed the
applicable credit report. See Complaint §§25-26. According to Plaintiffs’ own pleadings, the
credit reporting Nationstar made was accurate “at least in [Naﬁonstar]’s vievx‘/.” Id. Therefore, as

in Beattie, Plaintiffs fail to plead malice, and their defamation claim is preempted.

B. Plaintiffs Fail to Plead the Reqmred Elemcnts of Tortious Interference with
Prospectlve Contract. :

Pllaintiffs make no new arguments that save their tortious interferenceé with prospective
contract claim, they simply reiterate the ones the Court has already considered and rejected. To
establish a cause of actlon for tortious mterference with prospective contractual relations, a

plaintiff must show: (a) intentional interference with prospective contractual relations; (b) for an

Lmproper purpose or by improper methods; and (¢) resulting in injury. Crandall Corp. v.

Navistar [nt’] Transp. Corp., 395 S.E.2d 179 (1990). Aé discussed in Nationstar’s previous
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‘brieﬁng, Plaintiffs fail to plead all three requirements. Rather; Plaintiffs’ Complajnt is simply a
legal claim withd‘ut any supporting alleg'ationsh

As this Court properly found, the action Plaintiffs contend that Nationstar engaged in,
improper credit re_porting, is not a rec‘ogniied “Improper method” that will support a claim for
intentional interference with prospective céntract. See Beattie, 69 Fed. Appx. at 589 (noting that
reportiﬁg delinquent accounts t'o.credit bureaus — even erroneously — v_iélates no common law,
legislatj\'e énactments, or constitutional provisions under South Carolina or federal law). -
Plaintiffs do not address this point.

Rather, .Plaintiffs attempt to contend that the credit reporting at issue is “defamation,”
“ﬂegligént misréprescntatioﬁ,'” and “duress.” This Court already correc'tly ruled that Plaintiffs
have not stated a claim for “defamation” or “negligent misrepresentation.” Accordingly,
Plaintiffs reliance on these claims, without explaining how they relate to their tortious
mterference claim, is in €IIOr.

Further, Plaintiffs’ Complaint does not plead the required elements of duress:

(1) the coerced party must show that he has been the victim of a wropgful or

unlawful act or threat, (2) such act or threat must be one which deprives the

victim of his unfettered will, (3) as a direct result the coerced party must be
compelled to make a disproportionate exchange of values or give up something -

for nothing, (4) the payment or exchange must be made solely for the purposes of

protecting the coerced party's business or property interests, and (5) the coerced
party must have no adequate legal remedy.

Troutman v, Facetglas, Inc,, 281 S.C. 598, 316 S.E.2d 424 (S.C. Ct. App. 1984). Plaintiffs have

not pleaded that Nationstar threatened them in any way, or that Nationstar committed an
unlawful act, because they cannot. At the end of the day, the Complaint still alleges improper
credit reporting, and under South Carolina law irﬁproper credit reporting s#il/ cannot form the
basis of an intentional interference with prospective contract claim. Beattie is squarely on point,
and credit reporting — even erroneous credit re;;orting —is not an ‘;im'proper method” as a matter
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of South Carolina law. Plaintiffs’ intentional interference with prospective contracts claim was

correctly dismissed, and should so remain.

C. Plaintiffs Fail t6 Plead the Required Elements of a Claim Under the South
Carolina Unfair Trade Practices Act

Plaintiffs once again completely ignore the first element" they are required to plead to
sustain an unfair trade practices claim under South Carolina law, namely that Nationstar engaged

in an unlawful trade practice. Beattie once again provides the rule.

In Beattie, NationsCredit mistakenly sent the plaintiff’s loan to its “internal foreclosure

department,” and consequently reported negatively on plaintiff’s credit reﬁort. Id. at 587.
Plaintiff brought claims under the South Carolina Unfair Trade Practices Act (“SCUTPA”);
alleging that “NationsCredit engaged in uﬁlawful trade practice by falsely repdrting to credit
bureaus thaﬁ- their mqrtgagc was in foreclésure,” and alleged that pléintiffs were denied credit
based on this false ‘rep’orting.‘ Id. The Fourth Circuit noted that under South Carolina laWAé-tx;ade
. practice is “unfair whe;i it is offensive to public policy', or when it is immoral, unethical, or
oppressive,” and-'deﬁned public policy as the policy .“created by applicable common _léw
determinations, legislative enactments orA constitutional provisions.” Id. at 588 (internal
punctuation and citations omittéd). The Fourth Cifcuit held that the negative credit reporting
“cannot be seen as immoral, ﬁneth;'cal or oppfessive... [and] it is not wholly unreasonable for
NationsCredit to believe... that reference of the defaulted loan to it; internal foreclosure

department had placed the account ‘in foreclosure.’”” Id. at 589.

Y<In order to Bring an action under the UTPA, the plaintiff must demonstrate (1) that the defendant
engaged in an unlawful trade practice, (2) that the plaintiff suffered actual, ascertainable damages as a result of the
defendant’s use of the unlawful trade practice, and (3) that the unlawful trade practice engaged in by the defendant
had an adverse impact on the public interest.” Havird Oi] Co. v. Marathon Qil Co., 149 F.3d 283, 291 (4th Cir. S.C.

1998) (citing S.C. Code Ann. § 39-5-140; Daisy Qutdoor Advertising Co., Inc. v. Abbott, 322 S.C. 489, 473 S.E.2d
47, 49 {(1996)).
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.Turm'ng._to whether NationsCredit’s actions violated public policy, the Fourth Circuit
specifically analyzed the provisions of the Fair Credit Reporting Act. Id. The Court identified
one possible provision, 15 U.S.C. § 1681s-2(a)}(1)(A). That provision states that‘a supplier of
information to a credit bureau “shall not furnish any information relating to a consumér to any
consumer rleporting agency if the person knows or conéciously avoids knowirig that the
information is inaccurate.” The Fourth Circuit held, however, that § 1681vs->2(a)(1)'(A) may beA
enfofced only by federal and state agencies and officials, and does not provide a pﬁvafe right of
acﬁon. Id. The Beattie i)lajntiff therefore failed to state a claim under SCUTPA. Id. Because
negative credit repn;rting does not constitute an “unlawful trade practice?’ under South Car;olina
law, the claims asserted in Beattie, and the claims asserted in this >case, fail as a matter of law.

Id. For the second time, Plaintiffs do not attempt to address this issue because they cannot. As

1

such, Plaintiffs' motion should be denied.

D. Plainﬁffs Fail to State a Claim for Negligent Misrepresentation.

Pléintiffs negligent misrepresentation claim is preempted” by thé Fair Credit Reporting
Act, 15 US.C. § 16é1 et seq. (‘;fCRA”) for ﬁc same reasons tﬁéi)." defamation claim is
preempted. Apparently conceding this, Plaintiffs now appear to contend that the basis of their
negligent misrepresentatioh claim inciudes, “Nationstar’s false statements to the Plaintiffs which

led the Plaintiffs begin construction of their new home and ultimately refinance with Nationstar

215U.5.C. § 1681h(e) provides:

No consumer may bring ‘an action or proceeding in the nature of defamation, invasion of privacy,
or negligence with respect to the reporting of information against any consumer reporting agency,
any user of information, or any person who furnishes information to a consumer reporting
agency... except as to false information furnished with malice or willful intent to injure such

consumer.

172295.1
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aft;:r Nationstar’s actions and/or failures to act closed ot_her options to the Plaintiffs.” See Brief,
p. 15. This argument is specious.

The only “other options” Plaintiffs allege were closed to them in the Complaint are
Plaintiffs" alleged efforts to refinance their debt with banks other than Nationstar. Plaintiffs V
claim that two other. banks turped down their load appiicaﬁonsl “because of the late payment
history being reported by Defendant Nationstar,” and“‘because Defendant Nationstar was falsely
reporting late payments against the Plaintiffs qre‘dit history.” ~S_e_e:_ Complaint ] 18 & 24 These
claims by tileir very terms arise from credit 'reporlting and are thus preempted. | |

Plaintiffs’ Ias’;—ditch effort to save their complaint is to claim that when Nationstar
informed Plaﬁtiffg that they had the option of using their insurance paymént to finance their new
construction instead of paying off their debt to Nationstar, this scmehow rose to actionable
negligent misrepresentation. This argument makes little sense. Plaintiffs do not aﬂege that
Nationstar did not send their insurance payment back to them to pay thei; builder, or that they
Wt.are unable to pay their builder. The Complaint acknowledges tbat lglaintiffs'did receive
insurance funds to pay their buﬂder, and that they did in fact pay hun from those funds. See
Complaint at §§20, 27. Having used those funds to pay the builder, Plaintiff refinanced their
debt with Nationstar, as alleged in the Complaint. See Complé;int at § 27. Plaintiffs could and in
fact did use their insurance payment to pay for their new construction, so Nationstar’s
representation was true. Without a false representation, Plaintiffs’ claim' for negligent

misrepresentation fails. Brown v. Stewart, 348 S.C. 33, 42, 557 S.E.2d 676, 680-81 (S.C. Ct.

App. 2001).

Even if Plaintiffs had pleaded an actiénable misrepresentation, which they did not,

Plaintiffs’ claim also fails because any duty Nationstar owed Plaintiffs arose from the agreement

"172295.1
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between the parties. When the duty between parties stems solely ffofn a contractual relationship,

as here, a negligent misrepresentation claim must fail:

As a matter of law, if the duty owed arises merely from the agreement of the
parties, breach of the duty does not create a cause of action for negligent conduct.
Where the cause of action is predicated on the alleged breach, or even negligent
breach, of a contract between the parties, an action in tort will not lie.

Foxfire Village. Inc. v. Black & Veatch. Inc., 304 S.C: 366, 376, 404 S.E. 2d 912, 917-18
(1991) (dismissing negligent misrepresentation claim .wher-e duties regarding representations

arose contractually). Plaintiffs did not plead that Nationstar owes APlain'tiffs a duty arising from

any source other than the cénﬁact bétween the parties‘. ‘Beatﬁe V. Néﬁonscredit AFinanci‘al Servs.
. Corp., 69 Fed. Appx. 585 (4th Cir. 2003) (upholding grant of surﬁmary judgment as to
| negligence claim based on improper credit reporﬁng because Plaintiffs failed to identify a duty
owed by their bank other than one arising from the agreement between the parties). Plaintiffs’
negligent misrepresentation claim, therefore, fails for thlS s’ﬁme reason.

Iv. CONCLUSION

For the foregoing '1‘-621501’18, Plaintiffs’ Motion to Alter or Amend Judgment should be

denied.

[Signaﬁlre on Following Page]
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MR. ANULEWICZ: Yes, Judge. My name is Chris
Anuiewicz, and I represent Nationwide Mortgage along with
Ms. Childs Trasher. Aﬁd,currently before the Court is
Defendant's, Nationwide Mortgage, motion for judgment on
the pleadings.

THE COURT: Okay. Go ahead.:

MR. ANULEWICZ: There was also a motion to compel.
We got an order by consent order where we think we have

resolved discovery issues, and both of us have signed that

~and are ready to present to Your Honor.

MR. McLAUGHLIN: It's a consent protective,order'wifh‘
regards to p;oduction of some documents.

THE éOURT: Okay. Motion on the pleadings.

MR. ANULEWICZ: Yes, sir, Judge. Again, my name is

Chris Anulewicz, and I represent the defendant in this

case, Nationwide Mortgage. We're here today on the

defendant's motion for judgment on the pleadings. I have
spoken with Mr. McLaughlin before Court this morning and
there are three things that we can .agree on.

The first is that Counts Two, Three and Four, those

are the three things, are due to be dismissed. So that --

we're not going to argue those, but those are due to be
dismissed. Is that right, Mr. McLaughlin?

MR. McLAUGHLIN: Right. That would -- Patrick

108




10
11
12
13
14
15
16
17
18
19
20
21
22

23

24 .

25

Colloguy

McLaughlin for the plaintiff, Your Honor. That would be
the vioiation of the Fair Credit Reporting Acts,.the
breach of contract, and ﬁhg breach of contract accompanied
by fraudulent éct. And so I have consented those being
dismissed.

THE COURT: Okay.

MR. ANULEWICZ: And, Judge, we are here today —-- in
April of 2010 the plaintiff in this case, Mr. Michael
Griggs, his house burned down, and it was a total loss.

At the time that his house burned-down there was a note
and a mortgage that was being carried by my client,
Nationstar Mortgage. After the.house burned down in April
Mr. Griggs received a-check frqm his insurance company and
the check was for about $182,000.

And at that point in time the plaintiff in didn't no
whether or not that check was going to be used to pay off
the existing mortgage or whether it Qas going to be used
by Mr. Griggs to construct a new home and he would just
continue under the existing mortgage with Nationstar.
Those are the two options.

At the very beginning I think thefe was an
understanding or the wéy it wasvgoing was that it was
going to pay off the Nationstar mortgage. It ended up
that the plaintiff made the election on July the 28th that

he was going to use those proceeds to pay his contractor
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‘and rebuild the house. There was a couple -- there was a

back and forth over exactly what the pay off amount was,

" but those were again the two options.

On June the 15th, between the time of the fire, April

the 10th, and the time that the plaintiff made the

- election on July 28th; that is Paragraph 20 of the

complaint, a cduple.things occurred that arelin the
complaiﬁt.

The first'is that.on or about June 15th the plaintiff
checked his credit feport, and when he cheéked his c;edit
report he ¢Ontends that there was an erroneous report by
my client saying thaf he wasvlate on a payment. He called
Nationstar, according to the complaint, and Nationstar
fixed it. And that was taken off his credit report. So
that went away.

The next thing that happened, according tb the
complaint, isnthat on orvaround July the 16th the
plaintiff contends that he went to Bank of America and
triéd‘to get a .refinancing or other lban. And then at
that point in time he was turned down for that refinancing
because thefe was a negative credit report put there by
Nationstar. He called Nationstar. Nationstar said we
will work on it. We will figure it out.

On July the 28th, as I've said befbre, the plaintiff

and Nationstar came to an agreement, according to
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Paragraph 20 of the complaiﬁt. And by the way, I have
coﬁies of the complaint and both of our motions, if Your
Honor would like. The plaintiff said, "No. We are'going
to pay off the contractor, and we'll continue under the |
existing.ﬁortgagé with Nationstar."

The next event in the complaint is that in August the

27th the plaintiff says, apparently, he was still trying

to get another refinancing, and there was still a diné on
his credit report.. He called Nationstar. It says that
some unidentified bank turned him down.

On September of 2010 the plaintiff prenegotiated and
refinanced his mortgage with my client, Nationstér. So
there is a refinancing at that time. The plaintiff's
entire qomplaint --'there were seven counts. Now there
are four, is based entirely upon the alleged negative
credit réporting that resulted in plaintiff's failure to
get Bank of America loans in July and the unidentified
loan in August of 2010.

THE COURT: Okay.

MR. ANULEWICZ: We believe, Judge, that all the
plaintiff's claims are due to be dismissed. The first
claim in Count One of the complaint is a defamation claim.
Now, Judge, defamation claims are expressly preempted by
the Fair Credit Reporting Act, and that's at 16 U.S.C.

1681 (H), Subsection A. Congress passed the Fair Credit
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Reporting Act and said that when you've got an injury that
involves negligence, defamation or invasion of privacy
that those claims are explicitly preempted by.federal law.
And the Federal Fair Credit Reporting.Act allows other
remedies when those types of events occﬁr.

What it specifically says is that, "No consumer may
bring an action -- no consumer may bfing an action or
proceeding in thé nature of defamation, invasion or
privacy or negligence wifh regards to the repérting of
information against any person who furnishes information
to a consumer reporting agency, that would be my client,
except as to false information which is furnished with
malice or full intent to injure.”

So in order to get around that preemption bar thé
plaintiff has to plead and show a malice or willful intent
to injury.- Those, as the Court's have held in Ross wv.
F.D.I.C, ahd I've got a copy.of that casevfor Yoﬁr Honor,
is 625 Federal Second, 808. The case is exactly on point.
It says that it hés to be truly maiicious in order to for
over that bar. It is a very high bar.

Undér South Carolina law malice has -- will only be
established if the defendant acted in a reckless, wantonly
indifferent way to harm plaintiff's rights. And there. are
two cases, Judge, that are square on point. The first

case as T mentioned is a case called Ross v. F.D.I.C.
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That case is not cited in our brief, and I do have a copy
for the Court, if I can approach.
THE COURT: Sure.

MR. ANULEWICZ: Thank vou. And I'm also going to

~give the Court a copy of the other case upon which we are

relying which we also say i1s exactly on point witb this
case. It's the Batey case. Thank you. In both Batey and"
Rose the plaintiff contended that a reporting to a
federal -~ to a credit reporting agency —-- Batey, he was
reported one time and had an inability to get a long;
That's exactly what happened in this case. But failure,
that false reporting did not rise to the level of malice
or willful intent to injure.

In the Ross case the problem -- this 1s another

Fourth Circuit case, the Ross case said in that case that

- the plaintiff had a problem that didn't get fixed right

away. Here, you will remember on June 15th the plaintiff .
complained. It got fixed, and apparently there was
another instance that didn't get fixed. right away.

The Fourth Circuit in that case, addressing the
preemption argument said that even 1f we were to~indulge
Ross' unsupported inference, and this is at Page 816, Ross
may -- ugsupported inference failure to fix it right.aﬁay
or multiele failures is malice. Ross is still not create

a genuine issue of fact or malice. - All that would be
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shown is that the bank acted negligently with report to
reporting activities. Banks make mistakes which include
errors in the records.

And while we would hope that these errors would be
held to a minimum and corrected the first time that they
are broughtlto the bank's attention, the failure to do so
does not necessarily arise to ﬁalice.. At worst the bank
needed a couple of tries fo fully remedy its mistake.
This may be taken as evidence of a weakness or
unreasonébleness of procedure, but no malice can be
derived from it. |

And it guotes a couple of other cases that talk about
when there is no malice. Judge, we respectfully believe
both Batey and in Ross, they're talking about this
preemption. Batéy a;ising-from a South Cérolinavcase.
Ross from North Carolina. Both definitioﬁs of malice are
the same in both. They are exactly on point, and they say
that the fedérél law applies; that you cannot assert a
defamation claim. - I think the plaintiff recognizes this,
and in his brief tries to say, 'well, you can infer
malice, Judge. You can infer malice because I have pled
malice per se. But the problem is he hasn't.

Malice per se in South Carolina is five things and
five things only. It is the commission of a crime of

moral turpitude, a contraction of a loathsome disease,
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adultery, unchastity, or the unfitness in one's business
or préfeSsion.’ That's the Goodwin v. Kennedy case; 347 sC
30. None of those things exist here. This 1is th a
malice -- this is not a defamation per se case. The
preemption bar applies and the defamation claim should be
dismissed.

I'm going to next address, Judge, Count Sig of the
complaint. That's because thaf‘s the other count that he
addresses in his -- plaintiff addresses in their brief,
and that is the South Carolina Unfair Decepti&e Tréde
Practices Act. Again, Judge, we think that the Batey case
controls. In the Batey case and in this case the South

Carolina Unfair and Deceptive Trade Practices Act is going:

~to apply only if you have three things.

The first thing is that the defendant engagéd in an
unlawful trace practice. That's Number One.

Number Two 'is that the plaintiff suffered actual
damage with regard to this trade practice, and.

Number Three, is that the unlawful trade practices

engaged in had an adverse affect on the public interest.

Both Ratey and we today addressed Prongs One and

Three. 1Is reporting to a credit reporting agency, even if
_erroneously, is that an unfair trade practice. Number
One:

And, Number Two, is there an affect on the public as
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a result of this. Batey examined this specifically under
South Carolina law, and it said, "Reporting to a credit
reporting agency 1is not immoral, unethical or oppressive
under South Carolina law," and that's what it has to be in
order to be an unfaif trade practice. |

Based upon its extensive review‘oflsouth Caroliha law
the Court — tﬁe Fourth Circuit said that reporting to a
credit -- trade, even if erroneous; that reporting to a
credit agency does not fall within that category and is
not in and of itself an unfair trade practice. Because it
is not an unfair trade practice, since that is what is
being-alleged here, tﬁey'canhot have’an‘unfair trade
practices ciaim.

The other thing that thevBatey case had that we found
here is that there is .no ha:m-to the public at large. 1In
order for there to be harm to the public at large
plaintiff would have to present evidence or show that not
just he was harmed but everybody was harmed. And nothing
in the complaint, nowhere, does it say that anybody other
than plaintiff had a problem here.

Now, the plaintiff says it wasn't corrected right
away, 1t happened on a couple of different occasions to
me, but under the cases, Judge, that simply is not enough,
and based on those two things it's not an unfair tradé

practice under South Carolina law. There is no public
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harm. The Batey case is on point, and the -- that claim
should be dismissed.

And,; again, Jjust been referen;e the plaintiff in his
complaint does not address the first argument which is
that it's not an unfair trade practice. They focus only
on the second which is the public harm.

The next claim, Judge, should be dismissed is Count
Five. Count Five.is the tortious interference we the
contract. In order to prove that plaihtiff has to show
three things: |

' One is an intentional interference with respect to
contractual relations for an impro?er purpose by improper
methods.in a resulting injury. There are no allegations'
anywhere in the complaint that support that claim.

With regard to the first instance, the intentional
interferenée with respective contracts, there is no intent
that is alleged factually anywhere inAthe complaint.to say
that anyone at Nationstar and who, what, when, where and
why, that interfered with a specific contract that the
plaintiff is trying to get. That is not pled in the
complaint. . |

The second thing that is not pled is that the alleged
interference was done by improper means; and as we Jjust
said in the Batey case the Court specifically held that

reporting to a credit reporting agent, even erroneously,
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is not improper means. That would not supply the improper
means by which to have a tortious interference claim. I
would also cite the Court to United Education
Distributors, 564 SE 2d 324 for that proposition. And
because they cannot show an intentional interference and
because they cannot show improper means that count is also
due to be dismissed.

The last count the plaintiff has, and agaiﬁ, we've
conceded Counts Twe, Three and Four. The last count 1is
Count Seven which is negligent misrepresentation. The
negligent misrepresentation claim is due to be dismissed,
first of all, for the same reason that the defamation
counts are due to be dismissed because defamation and

negligence are explicitly barred and preempted by the Fair

Credit Reporting Act and by the cases that I've already

cited, Your Honof. I won't go over them again. And by

. the express language of that statute.

‘The .other reason that the negligent ﬁiérepresentation
claim should be dismissed is that in order to prove it the
plaintiff's got to show a false representation; that the
defeﬁdant, my client, had a pecuniary interest in making a
false claim; that he owed a duty of care of communications
to the plaiﬁtiff; that it breached it's duty by failing to
exercise the care; that plaintiff relied on those

statements, and that plaintiff suffered pecuniary interest
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as a result. The plaintiff hasn{t pled those things. He
hasn't pled reliance. He hasn't pledAthat my client had
anything to gain from all of this. He didn't say he
Justifiably was relied. He hadn't said all of the other
things that he needs to in order to make that claim.

To the éxtent that he would come back and say, "Well,
you have a duty because you are a contractual partner with
me, " he doesn't plead duty. But to the extent that he
comes back and says, "You have a confractual obligation,"
then his claim is barred as well because if the duty
arises'fromfsome kind of contract then the Courts are
clear. Eitﬁer you have a contract claim or YOU have a
negligent misrepresentation claim. ‘And so for all those
three reasons the plaintiff's negligent misrepresentation
claim is also due to be dismiss.

And, Judge, the final thing that we talked about in
our brief is -- and I know Natioﬂstar is walving their
argument . -We will rely on our brief for that, but

essentially that argument is that after knowing all these

facts, after having been aware of them he renegotiated his

contract with us. We entered into a new contractlwith
him, anhd when he did that knowing of all these things it
was a waiver of all the additional claims. And we will
just“rely on our brief for that. Thank you; Judge.

THE COURT: Let's me ask you a guick gquestion. Do I
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have a copy of your brief?

MR. ANULEWICZ: Let me give you a copy, sir. I'wve

‘got a copy of our brief, plaintiff's brief.

=

MR. McLAUGHLIN: My response.

MR. ANULEWICZ: 'Response. I'm sorry.

MR. McLAUGHLIN: My response was filed, Your Honor,
so there is one in the file, but I do have an extra copy
that I can pass up.

MR. ANULEWICZ: Here is this complaint, our motion
and.the piaintiff‘s reply.

THE COURT: I see the plaintiff's responses to
defendant's motion for judgment on the pleadings.

MR. ANULEWICZ: Yes, sir.

THE COURT: ©Oh, I see. The motion is a brief.

MR. ANULEWICZ: Yes, sir.

THE COURT: I got you.

MR. ANULEWICZ:  Yes, sir. Thank you;

THE COURT: Be glad to hear from you.

MR. McLAUGHLIN: Thank you. May it please the Court.
Your Honor, the one thing I will take a iittle bit of .

issue with is I think it was a little bit more when my

colleague got up ane explained kind of the fact situation.

It was a little bit more than he had a fire and then he
decided to make a payoff of these folks. There is an

extensive hiétory, and it's well documented in the
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complaint as well as some of the documents in plaintiff's
responseé to defendant's motion for summary judgment about
how long and all the sfuff my clients went through.

Judge, the fire took place én April 15th 2010, and I
don't think there is any contention that my clients
promptly notified their insurance company as well as
Nationstar that this fire had happened, and they tried to
get their payoff amount. In the coﬁélaint there.are
several different instances of Nationstar giving my
clients the wrong payoff amount. Paragrapﬁ Five, they
were told that the payoff amount was $182,604.80.

They get their fire loss check. They Wind up talking
Nationstar. Nationstar“wants their check cut -immediately
to them. So my clients have to go through that hoop, get

another check cut because there was another mortgage

holder on it. So that's one step they had to go through.

By April 29th théy get this divided insurance check.
On4May the 4th 2010 they receive a payoff statement from
Nationstar, and this payoff statement is made ouf to
somebody named Jose Ortiz, and -- who appeared to live in
Miami, Florida; So they call Nationstar, and they say,
"Hey, you sent us the wrong payoff statement.” Nationstar
then faxés them another payoff statement for the loan. Of
course, this one is now for a different amount.

Now keep in mind, Your Honor, they've notified Nation
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star that they had a fire. They've been told that their
loan has been put into fire loss. 1In other words nothing
is supposed to be happening.with it while they tfy to get
their payoff amount. The new payoff statement they get,
in Paragraph Nine, is $184,535. After they contact
Nationstar about this discrepancy now in the amount they
were told to go ahead and forward the ihsurance check that
had been cut in the amount of $182, 000 and some odd
dollars, go ahead and forward that to Nationstar and
Nationstar would try to fix the discrepancy.

Nationstar received that payment on May 12th 2010.
On May 17th 2010 my folks go and start trying to get é new
loan. So they intended to pay off théir loan with
Nationstar and then go out and get a new loan to start
constructing their -- start construction of their new
home. What happened was as part of trying to secure
financing they were told that a credit report was -- they
wound up having a credit record run on them. And that
showed that they had late payments with Defendant
Nationstar, and that's on Page 10 in the Cpmplaint, Your
Honor.

In that paragraph we spe;ifically plead that that
information was false; that they had not been late in
payments, and that this false negative credit reéorting is

going to hinder by client's ability to secure low interest
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financing for their new home. they immediately contacted
Nationstar and demanded that ﬁhat false credit reporting
be removed. That's one instance right there, Judge, and
that was on May 17th that my folks found out about it.

On May 26th 2010, this is after they have already
forwarded their payoff amount to Nationstar, they get
another payoff amount from Nationstar and this time it's
in the amount of $185,000 -- $185,310.48.

On May‘28ﬁh 2010, so two days after, they get this
now third payoff information from Nationstar they haven't
heafd anything abouf this first instance of false credit
reportiné so they contact Nationstar and they-tell-them;
"listen, this is keeping us from being able to get- new
finanping'. Nationstar suggests it this time. So .we've
got two -- we've got the errors of‘giving wrong payoff
amounts and the errors-of repérting them falsely, okay.

Sé at this time Nationstar suggests that instead of
using the money to pay off the loan why don't you guvys
just refinance it through us. So my folks are intending
to get a loan from somebody else. Nationstar has now made
two errors, and now Nationstarvis saying, "Instead of
taking your business somewhere else why don't you guys
Jjust stay with us." And that's in Paragtaph 12 of thé
compiaint.

At the time, Your Honor, my folks had already had
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somebody -lined up to build it, and so they're getting
anxious. It sound like a good idea to them, and so they

accept that offer from Nationstar. This is Paragraph 13

|| of the complaint. And we specifically plead in there that

we had a builder, they were waiting for the builder to
start. They talked to Defendant Nationstar about this new
solution that Nationstar had proposes and Nationstar said,
"We'li send you arpaéket. You guys just fill it out.
Within 48 hours of receiving it we will be able to send
out drafts." That, once again, Paragraph 13.

The plaintiff specifically asked if it was okay to
give the builder the go ahead for construction. .Defendant
Nationstar instructed the plaintiffs that it was okay to
have the building start, but that anything over the amount

of the insurance settlement would have to be covered by

.the plaintiffs. Based on Defendant Nationstar's

assurances the plaintiffs paid the difference between the
insurance settlement amount and the contracting~on_the new
home. in order to get the construction started.

So then we move on to Méy 31st 2010 And the
piaintiffs contacted Nationstar because they hadn't heard
anything about their checks. They went ahead and accepted
the representations of Nationstar to go ahead and start

this construction. Théy haven't gotten any checks. They

filled out their packets and sent it in, and they haven't
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seen anything. So Paragraph 14 we specifically plead that
they contacted Nationstar again and are asking what's
going on with the checks.

Well, this time Nationstar tells them, "Well, you're

.not going to be receiving any checks. Your loan is in

payoff." So we have another error at this time which is
again harming my clients. On June 10th 2010 the'
plaintiffs receive corfespondence frém Defendant
Nationstar informing them that the false credit reporting
had been corrected. So that's the first instance of false
credit réporting. Okay, so now they're finally being told
we've -.got that fixed. |

SQ it's our contention thaﬁ they admit that there was.
false credit reporting that one time and ﬁﬁat they went in
and. fixed it. And that is Paragraph 15. On June 15£h
2010, this is when my clients first ran a credit report to
check and make sure it was fixed, and they»éaw that 1t had
been corrected.. And having been told by Defendant
Nationstar that there was no money on the way my
clients -- you've got to remember they've been told now
that you.guys aren't going to be getting any checks. Your
loan is in payoff.

My -guys have.already told the contractor to étart
construction on their house so they're worried what's

going on now that the false credit reporting has been

I3
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corrected they basically say, to heck with Nationstar.
We'll just go back out and try to get us another company
to finance us. And that's what they do, Judge. On
Paragraph 17 on July 9th 2010 plaintiffs were notified
that they had been approved by Bank of America for a V.A.

home loan with an interest rate of 4.9 percent. So they

'put all that behind them. They went out and got

themselveé‘a loan they got at 4.9 peréént.

Uﬁfortunately right after, July 16th 2010, and pled
in'Paragraph.l8, Bank of America contacts the plaintiffs
and tells theﬁ that their loan 1is being turned down |
because of late payment history by Defendant‘Nafionstar.
We now ha&e what we contend is a separate second instance
of false.credit reporting because before they wéht to Bank
of Ameri;a and even go through all‘this they went and
checked, they ran their -credit report and they saw where
it had been fixed. It wasn't showing any late payments.

'Sb, now, July 1léth 2010, it would appear that that's
not the case. On July 19th 2010 my clients who works for
the school district over here was so upset that he had
gone in and talked to his boss about taking a week off to
try to get -- in other words I've got to take time off to
try to straighten this all out. And his boss over there
at the school district, once he explained to him, said,

"well, listen, let's me and you see 1f we .can figure this
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oﬁt." They got on the phone. They contacted Nationstar
out in Houston. Wbund up talking to someone in the
corporate offices up there. Eventually got transferred to
someone by the name of Elliott and complained to Elliott
about this. And this is in Paragraph 19. Well, Elliott
says, 'let me look into this. Let me see what wé can do.

In Paragraph 20,.on July 28th'2010 the plaintiffs are
called'back bvalliott who notifies them that‘they havé -
that Nationstar has noQ once again corrected false
informatioﬁ against them. We would contend that shows
that means that we have two insfances of false credit
reporting going against my client.

Then they talk about what to do going forward, and as
pled in Parégraph 20 my clients say that Elliott offered
them two options: |

- Number 'One, 'was that they could leave their loan in
payoff mode. ‘Remember, it wasn't supposed to be in payoff
mode. It was supposed to be in refinancing mode, but
apparently, that didn't work out. So they are told fhey
could leave it in payoff mode but that some documents were
missing and that plaintiffs would have to furnish those
missing documents in order to complete the payoff.

The second option was that the plaintiffs could
accept the insurance settlement back. The second option

is the -solution basically that Nationstar had proposed and
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described in Paragraph 12 -- Paragraphs 12 and 13 and pled
in this paragraph, Paragraph 20, Judge. Desperate to
secure financing since they had already told their builder
to begin; the plaintiff accepted the second option and
were once again faxed a packet which was filled out and
sent back to Defendant Nationstar. The plaintiffs
completed-the packet and faxed it back to them.

So, Your Honor, this idéa that my clients
wilifully -—- that they chose to enter info this
arrangement, and-therefore waives some type of, you know,
cléim that they had is just wrong. The way we plead it we
believe it ghows that Defendant Nationstar basically held
a gun to those folk's head and forced them into
refinancing with them. And that they costed them that
previous'loan through Bank'of America at 4.9 percent.

What happened was we go through, and Your Honor, I

won't belabor the point going through this whole thing

again and again, but there is a third instance where there
is once again aLleged that -- where we once again allege
that there was false credit reporting. And that third
iﬁstance took place on or about August 27th 2010, and
that's in Paragraph 24. And the plaiﬁtiffs once again
sought to secure financing with another bank and Qere
denied. And the defendant was falsely reporting -- they

were denied because the defendant was reporting negative
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credit information about the plaintiffs.

-On or about September 8th 2010 the defendant informed
the plaintiffs that the false reporting, once again, had
been corrected. So that's three time. S0, Your Honor,
this'goes beyond the one instance or the two insfances
that we talked about in these federal cases that
Nationstar wanfs to cite. This is the pattern of .not only
false credit reporting agai§st ﬁy folks. It;s a pattern

of false credit reporting against them costing them better -

interest rates. And that in the idea that Nationstar

doesn't benefit from that ié-ridiculous because Nationstar
kept them as a customer.

They were force eventually into staying we this
company because they couldn't find anybody else. They -had
already told their contracﬁor to start building ﬁheir new
hoﬁe. They've got a contractor wanting money. They're
not going to be able to get into their new home until they
pay their contractor. So they were basically forced into
this. They were forced to have a higher interest rate.

The multiple instances of this false credit
repofting, the negligent misrepresentation by Nationstar
about payéff amounts, about, yeah, you cah gb ahead and
start your construction. Yeah, don't worry about it. We
will sent you that packet. You sent it to us, and in 48

hours we'll will be cutting checks. Those are all false,
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negligent misrépresentations that either harmed my clieﬁt
or they relied on and it wound up harming them in a
situation where they were forced to basically stay in
business with thése éuys.

And there 1s obviously a pecuniary interest. . They’
take payments and get interest off of it. And so, Your
Honor, I wéuld argue that the Unfair Trade Practices Act;
that certainly falls within what the act is supposed to
do. The public policy of it is whether or not things can
be ‘repeated. Not only were these‘things repeated on my
clients, but if this isn't the type of case a plaintiff is
allowed to bring under the Unfair Trade Practiceé Act
against a defendant én it's not going to -- Nationstar
could do'this to other custoﬁers and to other members of
the public here in South Carolina.

And that's what I believe the Unfair Trade.Practices
Act wés meanf'tO'protect us from. And I believe I touched
on negligent mis repiesentation aspect of it. And I also
believe Your Honor understands the theory behind the
tortious interference with the right ot contract?

THE COURT: Right.

MR; McLAUGHLIN: = --- with the Bank of America loan
that my folks lost out on.

THE -COURT: All right, sir. Thank you, Mr.

McLaughlin.
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MR. ANULEWICZ: Judge, very, very briefly. I think
that Mr. McLaughlin readily complained about what i said
which i1s you have one instance there in June where that
was a false credit reporting that was fixed. Thére is
another alleged one in August. I'm sorry. ‘In Juiy that
they worked on and one in Augusf. Now, he said some stuff -
that gets pretty far afield in this complaint.

And the first one is that somebody said they would
cut him a check within 48 hours. I don't see that in
there. 'The other thing, they had a gun to their head.
There was no gun to their head. Nationstar had an
éXistiﬁg mortgage with these people that they were
respohsible for paying off. And according to his own
complaint, Paragraph 20, and what it says is that the
Plaintiff's accepted the second option and will once again
fax packet to be filled out for the defendants.

They had agréed to the option where they would just
continue‘under the existing loan with Nationstar and that
they would use the money instead to rebuild their hbuse.
Now, Jjudge, he says that Nationstar had some grand scheme:

Number One, that's nowhere pled in the complaint.

'Number Two, what is'pléd in the complaint is with the
agreed financing by Nationstar it's at a lower rate. So
Nationstar wouldn't hold & gun to their head or hold a gun

to their head under the existing contract at a higher
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rate. That is a ridiculous argument.

And with regard to the remainder, Judge, Mr,
McLaughlin touches on the Unfair Deceptive Trade Practices
Act, this claim as I said before does not rise to the
level of Batey. 100 percent, A one point.

With regards to the preemption of Ross and the Batey
case, exactly the same facts. 100 percent‘on point.

And for.theuremaindef of the claims, Negligence
barred by Fair Credit Reporting Act, clear. And'also
doesn't-plead the requisite elements. Each and every one

of the claims plus the facts in the complaint, no matter

.how emphatically they are presented, they do not rise to

the ievei of claims of Souﬁh Carolina law. Thank you,
Judge;

THE COURT: Thank you, sir. All right. I'm take
this mater under advisement and be in touch. |

MR. McLAUGHLIN: Thank you, Your Honor.

MR. ANULEWICZ: Thank You.

END OF TRANSCRIPT OF RECORD
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