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STATE OF SOUTH CAROLINA) 
COUNTY OF BORRY ) 

IN THE COURT OF COMMON PLEAS 
i- ~ ~ __ ~- i) FIFTEENTH JUDICIAL CIRCUIT 

- .. 

lVG3 SEP 2 3 i~~·; 8: 5~ASE #: 2009-CP-26-3128 
h;:L . ." .. -. '- /,- -.- ''-J'_uJn::> 
CLF.Ri': Oi~ COURT 

J. Gregory Hembree, et al Michael James Albin 

VS. 

PLAINTIFF(S) DEFE~ANT(S) 

ORDER 
DISPOSITION OF MOTIONS 

Defendant's Motion for Summary Judgment is GRANTED as to paragraph seven (7) and 

DENIED as to the remaining portion of the Complaint. 

• 

AND IT IS SO ORDERED. 

DATED AT CONWAY, SOUTH CAROLINA TmS 2211d DAY OF SEPTEMBER. 2009. 

. Donna E. Elder David J. Canty 

PLAINTIFF'S ATTORNEY(S) DEFENDANT'S ATTORNEY(S) 
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STATE OF SOUTH CAROLINA J 
COUNTY OF HORRY 

J. GREGORY HEMBREE ON· 
BEHALF OF HORRY COUNTY 
POLICE DEPARTMENT 

PLAINTIFF 

V. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

TAURUS .38 SPECIAL SN:sg53109) 
1994 MONACO RV ) 
VIN: 1RF120G11R1010972 ) 
AND ONE THOUSAND EIGHT ) 

IN THE COURT OF COMMON PLEAS 
CASE NO: 2009-CP-11-1281/200~-CP-1l-3128/2009-CP-
26-3127 

FINAL ORDER 
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HUNDRED AND FORTY FIVE ) ::;;:;:::r.: ... .-
DOLLARS ($1,845.00) ) 

DEFENDANT PROPERTY ) 

MICHAEL JAMES ALBIN 
DEFENDANT 
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This matter is before the Court on plaintiffs complaint for civil forfeiture of the defendant properties 
and defendant's counterclaim for damages as a result of the property seizure . 

. The plaintiff appeared through their attorney Donna Elder, the defendant appeared with his attorney 
David Canty. 

Prior to the trial of this matter the Court heard several pretrial motions made by the defendant. 

The defendant made a motion to dismiss the plaintiffs complaint as it related to the 1994 Monaco RV 
(defendant property) based upon the State's admission that the weight of the illegal controlled 
substances found on defendant property was less than one pound of marijuana as prescribed by South 
Carolina Code of Laws as amended, section 44-53-520 (a)(G). This motion was previously before Judge 
Steven John and the Court at that time ruled that the State was not precluded from going forward 
against the RV (defendant property) under the other items of that statutory section specifically 44-53-
520 (a)(3) and (4). There was no appeal of that ruling nor a subsequent motion for reconsideration 
filed. The Court believes that ruling is now the law governing this case and declines to rule differently at 
this time. 

The parties consent that all three matters pending against the defendant should be consolidated for 
purposes of-one trial. 

The defendant made a motion and also counterclaimed to have other monies that were seized by the 
State Law Enforcement Division a part of this trial. The Court declines that motion because they were 
not properly named a party in this matter. However the Court does hold that the defendant is not 
barred at this time from filing an appropriate action to seek the return of those funds if necessary. 
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The State called several agents and officers from both the State Law Enforcement division and Horry 
County Police Department as well as introduced several pieces of evidence to include illegal controlled 
substances. The officers and agents testified that they were investigating gambling violations at a 
business owned by the defendant. During the course of this investigation officers received information 
that the defendant may also be involved in the distribution and possession of marijuana from the RV 
(defendant property) parked directly behind the business. 

A search warrant was obtained for the business to include the RV. Officers testified that upon initial 
search of the RV they located 4 bags of marijuana, items of paraphernalia and a Taurus .38 special 
(defendant property). The RV was towed to the Horry County Police Department. Upon subsequent 
entry for ijsset preservation an officer testified that he located an additional bag of marijuana and One 
Thousand Eight hundred dollars ($1,845.00) in the RV refrigerator. Officers seized the RV based upon its 
use as a container for illegal controlled substances and as property used to facilitate distribution as 
provided by statute. The weapon was seized as property used to facilitate distribution of illegal 
narcotics and/or traceable to an exchange or proceeds from an exchange and the monies were seized as 
being in close proximity to the illegal drugs. . 

The defendant presented testimony and financial documents showing legitimate sources of income. 
The defendant did admit to purchasing and distributing marijuana in the RV (defendant property). 
Defendant testified that when he provided marijuana to others he did not receive money. The 
defendant also testified and provided incident reports as to the reason behind the purchase of the 
Taurus .38 special. The defendant acquired the weapon as protection after several burglaries and 
larcenies from his business. 

Based upon the testimony and evidence presented by both parties the Court makes the following 
findings: 

1. The Horry County Police Department had probable cause under Section 44-53-520 to seize the 
defendant properties; 

2. The defendant did by legal definition distribute marijuana and use marijuana from and in the RV 
defendant property. Marijuana was located in the defendant property as well; 

3. The plaintiff did present sufficient evidence to establish probable cause to seize the Taurus .38 
. special however the defendant did rebut the plaintiff's case by a preponderance of the evidence 

that the weapon was not connected to illegal narcotics; 
4. The plaintiff did present sufficient evidence to establish probable cause to seize the monies 

($1,845.00) from the RV however the defendant did rebut the plaintiffs case by a 
preponderance of the evidence and show that the monies came from legitimate income 
sources; 

WHEREFORE IT IS ORDERED: 

a. The plaintiff shall return One Thousand Eight Hundred and Forty Five dollars ($1,845.00) to the 
defendant; 

b. The plaintiff shall returh the Taurus .38 special weapon after proper verifitation that defendant 
can legally possess such weapon; 

c .. That Horry County Police Department is the seizing agency and that the 1994 Monaco RV was 
us~d as a container and in the facilitation of the distribution of illegal substances and should 
therefore be forfeited under Section 44-53-520 (a)(3) and (4) to the seizing agency and the 
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South Carolina Department of Motor Vehicles shall issue the proper title documents to 
accomplish this transfer; 

d. If the RV'defendant property is further reduced to proceeds then it shall be distributed as 
follows by statute: 

i. - The first One thousand dollars to the seizing agency; 
ii. Thereafter Seventy Five percent (75%) to the seizing agency, Twenty Percent 

(20%) to the 15th Judicial Circuit Solicitor's Office and Five Percent (5%) to the 
State of South Carolina. 

And it is so ordered. 

Conway South Carolina 

Dated: 8" 12 '"' 2 (yfl 
Judge larry Hyman 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF HORRY ) 

· J. GREGORY HEMBREE, SOLICITOR, 
FIFTEENTH JUDICIAL CIRCUIT, ON 
BEHALF OF THE HORRY COUNTY 
POLICE DEPARTMENT, 

IN THE COURT OF COMMON PLEAS 
CASE NOS: 2009-CP-26-1281 

2009-CP-26-3127 
2009-CP-26-3128 

) 
~ ) .~~; -;;. 

) '('" ~ 
) ~~ ..p, 

~/ ",.. 

) 
'~(" 0 '?-....,. 'r:: 
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l.,~ ( __ . 

~, PLAINTIFF, ) o~ ~ ~~ ...-
) (")~ ...L. 

CJ-.(fI 
V. ) ORDER ~~ ......... \.y 

) ~ 
0 ONE THOUSAND EIGHT HUNDRED ) 

FORTY-SEVEN DOLLARS ($1,847.00), ) 
U.S. CURRENCY; 1994 MONACO RV, ) 
SN: VIN: 1RF120611R1010972; AND A ) 
TAURUS 38 SPECIAL PISTOL, ) 
SN: ~G53109, ) 

) 
DEFENDANT PROPERTY, ) 

) 
MICHAEL JAMES ALBIN, ) 

) 
DEFENDANT. ) 

) 

The Defendant filed a Motion for Reconsideration of the Court's Order 
dated August 12, 2011. The Motion was heard before the Court on January 11, 

.2012. 

After review of the arguments presented by the defense and the ma~erial 
filed for the Court's review, the Court declines to reverse the decision made on 
August 12, 2011. 

WHEREFORE, all matters contained in the Order of the Court dated 
August 12, 2011 shall remain as previously ordered and the defense Motion for 
reconsideration is hereby denied. 
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AND IT IS SO ORDERED this S.lll day of Al~t'i). .. .2012. 

.. . LA~Nhd 
Conway, South Carolina 

COURT OF COMMON PLEAS 
FIFTEENTH JUDICIAL CIRCUIT 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF HORRY ) 

J. GREGORY HEMBREE, SOLICITOR, 
FIFTEENTH JUDICIAL CIRCUIT, ON 
BEHALF OF THE HORRY COUNTY 
POLICE DEPARTMENT, 

PLAINTIFF, 

v. 

TAURUS 38 SPECIAL PISTOL 
SN: SG53109, 

IN THE COURT OF COMMON PLEAS 

CASE NO: 2008-CP-26-____ _ 

) 
} 
) 
) 
) 
) 
) 
) 
} 

0) 

DEFENDANT PROPERTY, 

MICHAEL JAMES ALBIN, 

) 
) 
) 
) 
} 
} 
) 
) 
) 

DEFENDANT. 

Plaintiff would respectfully allege as follows: 

I. 

Plaintiff is the Circuit Solicitor of the Fifteenth Judicial Circuit of the State 
of South Carolina on behalf of the Horry County Police Department and is 
authorized by §44-53-530 of the Code of Laws of South Carolina 1976 as 
amended, to initiate this Complaint for the forfeiture of the Defendant Property. 

II. 

Defendant property is described as follows: 

TAURUS 38 SPECIAL PISTOL 
. SN: SG53109 
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III. 

That on January 24,2009, Horry County Police Department Narcotics-· 
Agents assisted SLED with the service of a search warrant at 8950 Hwy707, 
Myrtle Beach, SC, 29588. During the service of the warrant, agents found five 
separate bags of a green leafy substance which field tested positive for THC, the 
active ingredient in marijuana, weighing 137 grams in a cabinet, and the 
Defendant Property in an RV on the cartilage of the property that was listed on 
the warrant. During the investigation, it was determined that the RV was being 

. used to facilitate the sale and use of marijuana. This information was acquired 
through the use of an undercover agent. . The Defendant Property was seized 
pursuant to statute. 

IV. 

That the Defendant Property is property which in any manner is knowingly 
used to facilitate production, manufacturing, distribution, sale, importation, 
exportatiqn or trafficking of various controlled substances as defined in Article 3, 
Chapter 53, Title 44 of the Code of Laws of South Carolina, 1976 as amended. 

v. 

That the Defendant Property is property of value furnished or intended to 
be furnished by any person in exchange for a controlled substance, or property 
traceable to any exchange. 

WHEREFORE, the plaintiff prays that: 

1. The Defendant Property be declared forfeited to the State of South 
Carolina pursuant to §44-53-520 of the Code of Laws of South 
Carolina 1976, as amended; 

2. The Horry County Police Department be declared the seizing agency; 

3. The Court transfer the Defendant Property to the seizing agency 
pursuant to §44-53-520 of the Code of Laws of South Carolina 1976, . 

. as amended. 0Q 
·~er 

Attorney for the Plaintiff 
Post Office Box 1276 

Dat~1/D7 
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Conway South Carolina 29528 
(843) 915-8643 



STATE' OF SOUTH CAROUNA ) IN THE COURT OF COMMON PLEAS 
) 

COUNTY OF HORRY ) CASE NO. 09-CP-26-128i 
) 

J. Gregory Hembree, ) 
) 

Plaintiff, ) 
) 

vs. ) ANSWER 
) 

Michael J. Albin, ) 
) 

Defendant. ) 

. The Defendant, Michael Albin, Answering the Complaint of the Plaintiff would 

respectfully show unto this Honorable Court as follows: 

1. . That any and all material allegations of the Complaint not hereinafter 

admitted, qualified or explained are hereby denied and strict proof is 

demanded ther~f. 

2. That paragraph 1 is admitted .. 

3. That paragraph 2 of the Complaint requires no response. 

4. That paragraph 3 of the Complaint is denied in that the Defendant 

property was not seized pursuant to statute nor is it subject-to seizUre ... ~ .. 

-f· q,' -;'~:-~. 
e;~\> ~ .. ' pursuant to statute. 

That paragraph four of the Complaint is denied. ''f~;/.~ ~...: (~~ 
6. . That paragraph five of the Complaint is denied. :;,", ~2.: ~ --<::~. 

CO(') .' ,L 

Wherefore Defendant prays that this Honorable Court inquire into the m~ ~. 

5· 

herein alleged and: 

a.) Dismiss the Complaint with prejudice; 

b.) Return the Defendant prbperty to the Defendant; 
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c.) Award Defendant his costs and a reasonable attorney's fee; and 

d.)' Grant such other and further relief as this Hononible Court deems just and 

proper. 

Myrtle Beach, S.C. 
May 27, 2009 

010 

DAVID J. CANTY, P.A. 

,- . 
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STATE OF SOUTH CAROLINA ) 
) 

IN THE COURT OF COMMON PLEAS 

COUNTY OF HORRY ) CASE NO: 2009-CP-26-___ _ 

J. :GREGORY HEMBREE, SOLICITOR, 
FIFTEENTH JUDICIAL CIRCUIT, ON 
BEHALF OF THE HORRY COUNTY 
POLICE DEPARTMENT, 

PLAINTIFF, 

V. 

ONE THOUSAND EIGHT HUNDRED 
FORTY-SEVEN DOLLARS ($1,847.00), 
U.S. CURRENCY, 

DEFENDANT PROPERTY, 

MICHAEL JAMES ALBIN, 

DEFENDANT. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) , 

) 
) . 

-------------------------------) 

Plaintiff would respectfully allege as follows: 

I. 

Plaintiff is the Circuit Solicitor of the Fifteenth Judicial Circuit' of the State 
of South Carolina on behalf of the Harry County Police Department and is 
authorized by §44-53-530 of the Code of Laws of South Carolina 1976, as 
amended, to initiate this Complaint for the forfeiture of the Defendant Property. 

II. 

Defendant property is described as follows: 

ONE THOUSAND EIGHT HUNDRED FORTY-SEVEN DOLLARS 
($1,847.00), U.S. CURRENCY. 

01l 
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III. 

That on January 30; 2009 while searching the refrigerator inside the· 
Defendant's 1994 Mona Model SIG6 recreational vehicle, a white plastic bag was. 
found containing approximately 38 grams of a green leafy substance which field 
tested positive for THC the active ingredient in marijuana. Beside the white 
plastic bag was a containerwhich contained the Defendant Property. The 
Defendant property was seized pursuant to statute. 

IV. 

That the Defendant Property is monies furnished or intended to be 
furnished in an exchange for a controlled substance or is proceeds traceable to 
an exchange in violation of Article 3, Chapter 53, Title 44 of the Code of Laws of 
South Carolina, 1976, as amended. . 

v. 

That the Defendant Property is monies in close proximity to forfeitable 
controlled substances, drug manufacturing, or distributing paraphernalia, or in 
close proximity to forfeitable records of the importation, manufacturing, or 
distribution of controlled substances in violation of Article 3, Chapter 53, Title 44 
of the Code of Laws of South Carolina, 1976 as amended. 

VI. 

That the Defendant Property is property which in any manner is knowingly 
used to facilitate production, manufacturing, distribution, sale, importation, 
exportation or trafficking of various controlled substances as defined in Article 3, 
Chapter 53, Title 44 of the Code of Laws of ~outh Carolina, 1976 as amended. 

WHEREFORE, the Plaintiff prays that: 

1. The Defendant Property be declared forfeited to the State of South 
Carolina pursuant to §44-53-520 of the Code of Laws of South 
Carolina 1976, as amended; 

2. The Horry County Police Department be declared the seizing agency; 
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3. The Court transfer the Defendant Property to the seizing agency 
pursuant to §44-53-520 of the Code of Laws of Carolina 1976, 
as amehdett .. -. _. . 

Date: 'Z{ $ (Cf7 

013 

Do n . Ider 
Attorney for the Plaintiff 
Post Office Box 1276 
Conway South Carolina 29528 
(843) 915-8643 
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. STATKOF SOUTH CAROUNA 

COUNTY OF HORRY 

J. Gregory Hembree, 

Plaintiff, 

vs. 

One Thousand Eight Hundred 
Forty-Seven Dollars ($1847.00) 
U.S. Currency 

) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Michael J. Alb~n, 

Defendant Property,) 
) 
) 

Defendant. 
) 
) 

The Defendant, Answering the Counterclaim of the Plaintiff, would respectfully 

show unto this Honorable'Court as follows: 

For a First Defense 

1. That any and all material allegations of the Complaint not hereinafter 

admitted, qualified or explained are hereby specifically denied and· strict . proof is 

demanded thereof. 

2. That that portion of paragraph 1 of the Complaint which alleges that the 

Plaintiff is the Fifteenth Circuit Solicitor is admitted imd the remaining allegations 

therein are denied and strict proof is demanded thereof~ 

3. That although the allegations of paragraph 2 of the Complaint allege the 

sum of One Thousand Eight Hundred Forty Seven & 00/100 ($1,847.00) Dollars the 

Plaintiffs agents in fact seized a sum in 'excess of Fifteen Thousand Five Hundred Eighty 



· Five & 56/100 ($15,585.56) Dollars. 

4. . That paragraphs 3, 4, 5 & 6 of the Coniplaint are hereby expressly denied 

and strict proof is demanded thereof. 

For a Second Defense and Counterclaim 

(Conversion) 

5. That all of the material allegations of the foregoing Defense are hereby 

incorporated herein by reference as if fully set forth verbatim. 

6. That on or about January 24, 2009 agents of the Plaintiff came to 

Defendant's premises and appropriated to themselves the sum of Fifteen Thousand Five 

Hundred Eighty Five & 56/100 ($15,585.56) Dollars in cash with the intent and effect of 

depriving the Defendant of dominion and control thereof. 

7. That the said misappropriation was willful and intentional and perpetrated 

with knowledge of the Defendant's rights in the property. 

8. That the said misappropriation was perpetrated with a conscious 

indifference to and reckless disregard of Defendant's rights therein .. 
, .. 

9. That Defendant is informed and believes that he is entitled to Judgment 

against the Plaintiff in the full and just sum of Fifteen Thousand and Five Hundred 

Eighty Five & 56/100 ($15,585.56) Dollars plus pre-judgment interest at the highest 

legal rate. 

"WHEREFORE Defendant prays that this Honorable Court inquire into the 

matters herein alleged and : 

a.) Dismiss the Complaint with prejudice; 
, 

b.) Grant Judgment in favor of the Defendant against the Plaintiff in 

2 
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the full and just sum of Fifteen Thousand Five Hundred Eighty Five 

& 56/100 ($i5~585:56) Dollars plUs pre-judgment interest, costs 

and a reasonable attorney's fee; 

c.) Grant such other and further relief as this Honorable Court deems 

Myrtle Beach, s.c. 
June 4, 2009-

_ just and proper. 

DAVID J. CAN1Y, P.A. 

~. 



STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF HORRY ) 

IN THE COURT OF COMMON PLEAS 

-. CASE NO: 2009-CP-26- .3/2t g' 

J. GREGORY HEMBREE, SOLICITOR, . 
FIFTEENTH JUDICIAL CIRCUIT, ON 
BEHALF OF THE HaRRY COUNTY 
POLICE DEPARTMENT, . 

PLAINTIFF, 

V. 

-1994 MONACO RV TAN IN COLOR, 
VIN: 1RF120611R1010972,' 

DEFENDANT PROPERTY, 

MICHAEL JAMES ALBIN, 

DEFENDANT. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
.) 

) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff would respectfully allege as follows: 

I. 

Plaintiff is the Circuit Solicitor of the Fifteenth Judicial Circuit of the State 
of South Carolina on behalf of the Horry County Police Department and is 
authorized by §44-53-530 of the Code of Laws of South Carolina 1976 as 
amended, to initiate this Complaint for the forfeiture of the Defendant Property. 

II. 

Defendant property is described as follows: 

1994 MONACO RV TAN IN COLOR 
VIN: 1RF120611R1010972 

III. 

. . The Defendant is the title owner of the Defeniant Property and there are 
no lienholders./-
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IV. 

That on January 24,2009, Horry County Police Department Narcotics 
Agents assisted SLED with the service of a search warrant at 8950 Hwy 707, 
Myrtle Beach, SC, 29588. During the service of the warrant, agents found five 
separate bags of a green leafy substance which field tested positive for THC, the 
active ingredient in marijuana, weighing 137 grams in a cabinet, and the 
Defendant Property in an RV on the cartilage of the property that was listed on 
the warrant. During the investigation, it was determined that the RV was being 
used to facilitate the sale -and use of marijuana. This information was acquired 
through the use of an undercover agent. The Defendant Property was seized 
pursuant to statute. 

V. 
That the Defendant Property is property which is used or which has been 
positioned for use as a container for property described in Article 3 Chapter 53, 
Title 44 _of the South Carolina Code of Laws, 1976 as amended. 

VI. 
That the Defendant Property is property which in any manner is knowingly 

used toJacilitate production, manufacturing, distribution, sale, importation, 
exportation, or trafficking in controlled substances described in Article 3, Chapter 
53, Title 44 of the South Carolina Code of Laws, 1_976 as amended. 

VII. 

That the Defendant Property is a conveyance which is used or intended 
for use unlawfully to conceal, contain or transport or facilitate the unlawful 
concealment, possession, containment or transportation of controlled substc:mces 
and their compounds as defined in Article 3, Chapter 53, Title 44 of the Code of 
Laws of South Carolina, 1976 as amended. -

WHEREFORE, the Plaintiff prays that: -

1. The Defendant Property be declared forfeited to the State of South 
Carolina pursuant to §44-53-520 of the Code of Laws of South 
Carolina 1976, as amended; 

2. The Horry County Police Department be declared the seizing agency; 

-3. -The Court transfer the Defendant Property to the seizing agency 
pursuant to §44-53-520 of the Code of Laws of South Carolina 1976, 
as amended. 
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4. The Court directs the Department of Motor ~V ____ 
documents necessary for this transfer. 

oate:3{Xj OJ 
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· STATE·OF SOUTH CAROLINA 

COUNTY OF HORRY 

J. Gregory Hembree, 

Plaintiff, 

vs. 

1994 Monaco RV 
VIN: lRF120611R1010972 

) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Defendant Property,) 

Michael J. Albin, 

Defendant. 

) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 

CASENO. 09-CP-26-3128 

ANSWER & COUNTERCLAIM 

~.. . 
-,~ 

r-" ._":.. -:;" : 

f~i""! ....:..: 
1"1 r -- ' .. '" 
--' -... ;- . -," ," 

.r' ..... " 
~ .. - - .'. 

"- .: 
--C'l :~.c "_' ._ 
c-; L._ =~! c:: \ o c·, ..... . 

The Defendant, Answering the Complaint of the Plaintiff, woul4ii~~y 
~~:~, ~;~~i 

show unto this Honorable Court as follows: 

For a First Defense 

1. That any and all material allegations of the Complaint not hereinafter 

admitted, qualified or explained are hereby denied and strict proof is demanded" thereof. 

2. That that portion of paragraph 1 of the Complaint which alleges that the 

Plaintiff is the Solicitor of the Fifteenth Judicial Circuit is admitted and the remaining 

allegations therein are denied in toto and strict proof is demanded thereof. 

3. That paragraph 2 of the Complaint requires no response. 

4. That that portion of paragraph 3 of the Complaint which alleges that 

Defendant is the owner of the subject property is admitted and the remaining allegations 

therein are denied in toto and strict proof is demanded thereof. 

1 
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5. That paragraphs 4, 5 and 6 of the Complaint are denied in toto and strict 

proof is demanded thereof. -

For a Second Defense and Counterclaim 

(Conversion) 

6. That all of the foregoing allegations are hereby incorporated herein by 

reference as if fully set forth verbatim. 

7. That on or about January 24, 2009' agents of the Horry County Police 

Department seized and removed from Defendant's premises the subject property herein. 

8. That the said seizure was unlawful, without legal process and in defiance of 

the Defendant's legal right to exercise dominion and control over the ~ubject property. 

9. That despite demand the said agency and the Horry County Solicitor's 

Office have failed and refused to return the said property to the Defendant nor to pay the 

taxes, insurance and debt service thereon during their unlawful possession. 

10. That (is a direct and proximate consequence of the Plaintiffs tortious 

conduct the Defendant has suffered the loss of use thereof and other damages ip the full 
~ . 

and just sum of Ninety Four Thousand & 00/100 ($94,000.00) Dollars actual damages 

for which the Defendant is informed and believes that he is entitled to Judgment against· -

the Plaintiff. 

WHEREFORE, having Answered the Complaint of the Plaintiff, the Defendant 

prays that this Honorable Court inquire into the matters herein alleged and 

a.) Dismiss the Complaint with prejudice; 

b.) Grant Judgment in favor of the Defendant in the full and just sum 

of Ninety Four Thousand & 00/100 ($94,000.00) Dollars actual 



damages, plus costs and a reasonable attorney's fee; 

-___ . c.) -- Grant such other and further relief as this Honorable Court deems 

Myrtle Beach, S.C. 
June 4, 2009 

just and proper. 

3 

DAVIDJ. CANTI, P.A. 
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.",..---, 

1 P-R-O-C-E-E-D-I-N-G-S 

2 (Convened at 9 :25 a.m.). 

3 THE COURT: All right, good morning, Mr. 

4 Canty. 

5 MR. CANTY: Good morning, Your Honor. 

6 THE COURT: Good to see you. 

7 Miss Elder. 

8 MS. ELDER: Good morning, Your Honor. 

9 THE COURT: All right. This is, I believe, 

10 Hembree ve~sus Albin, is that correct? 

11 MS. ELDER: Yes, sir. 

12 THE COURT: Looks like three cases, three 

13 separate cases. Is that also correct? 

14 MS. ELDER: Yes, sir. 

15 THE COURT: All right. Are we ready? 

16 MS. ELDER: Yes, sir. 

17 THE COURT: Do you want -- why don't you make 

18 a little brief opening remarks to me so I will 

19 understand what we have here. 

20 MR. CANTY: Your Honor, we do have a pretrial 

21 brief. 

22 THE COURT: Certainly. Thank you very much 

23 for doing that. 

24 MR. CANTY: And we also have a motion to 

25 sequester and also ~ motion in limine. , 
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1 THE COURT: All-right. -Why d6n't I take 

2 those up after I have heard a little argument about 

3 the case, okay, so I will be familiar with it. 

4 All right, Miss Elder. 

5 MS. ELDER: Your Honor, this is a case that 

6 was initiated in January of 2009. SLED at the time 

7 had received some tips over their phone line 

8 anonymously about some gambling activity in a 

9 location here_in Horry County known as Putters. It 

10 was being operated by the defendant in this case 

11 and some of his employees. Based on the tip SLED 

12 received regarding the gambling they initiated an 

13 investigation insofar as the gambling, Your Honor. 

14 They were able to send in agents under cover with 

15 wires to perform the gambling transaction, to play 

16 the ~~dhines that were located in the 

17 establishment, to get the payout, to get payout. 

18 During the course of their investigation they 

19 did learn, and there was some investigation when 

20 they talked to employees there at that location 

21 that there were also, there was also a drug element 

22 to it, in particular marijuana. They did 

23 successfully purchase, after some conversation with 

24 the bartender there, Mr. Baker, they did purchase 

25 some marijuana from him at the bar at that 
" 
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location. There was some discussions-about Mr. 
-

Albin and his involvement in that, in that 

basically he was undercutting .Mr. Albin's sales of 

marijuana, he could sell it cheaper. 

He then ~- Mr. Albin had some discussions 

with our undercover officers in regards to selling. 

marijuana. I believe it was the following day he 

was going to sell it to them but first he wanted to 

take them out to the RV and smoke marijuana with 

them first before he made the sale. The agents did 

.not go out to the RV at that time, they went and 

got a search warrant based on the gambling case and 

based on the drug transaction they went and got a 

search warrant from I believe Judge Blanton and 

they executed that the next day. 

'Your Honor, SLED is here, they searched the 

Putters' inside in reference to the gambling. 

THE COURT: Was that like a residence or 

something? 

MS. ELDER: It was a bar, restaurant type 

thing, Your Honor. 

THE COURT: All right. 

MS. ELDER: They searched the inside, they 

seized several equipment or gambling machines, they 

seized, I believ~, some monies from that search 

5 



·/'""' .. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
,,---

wa~ra~t and some other thi~gs listed obthei~ 

return. 

At the same time, Your Honor, pursuant to 

that search warrant Horry Counti searcSed the RV. 

When they were in the RV, Your Honor, they did 

discover five separate baggies of marijuana at that 

time I believe in a closet. They also discovered, 

located a weapon. The weapon is under seizure, the 

RV that it was in is under seizure and the 

additional monies were found several days later. 

The RV was towed and impounded to Horry County 

Police Department. Captain Rutherford, after it 

was impounded, had gone out to the RV because there 

was a possibility of some items that were fungible 

and could be, would be destroyed out in the heat, 

6bviciUSly, which would be the refrigrator. There 

was a refrigrator in the unit. He went out to 

check the refrigerator, when he did he discovered a 

sixth bag of marijuana and approximately, I believe 

it was $1,800, Your Honor, that is also under 

seizure. 

THE COURT: All right. 

MS. ELDER: $1,847, to be exact. 

THE COURT: Okay. And, Mr. Canty, the 

defendant's position, and it would appear that 
. 1 
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1 -th~re ate three cases here. 

2 Miss Elder, is there any significance to the 

3 fact you filed this -- is it three or four? 

4 MS. ELDER: It was three, Your Honor. Back 

5 in '09 it was our understanding that we had to file 

6 separate actions for each separate piece of 

7 property because we had currency, we had a weapon 

8 and we had a vehicle. 

9 THE COURT: Okay. And are we, is it your 

10 understanding that we're going to approach these 

11 .matters today under consolidation of the three 

12 cases? 

13 MS. ELDER: Yes, sir, Your Honor, and I made 

14 a mistake. We had some motions I believe in front 

15 of Judge John at one time. I thought that had been 

16 addr~~~ed but may not have been. 

17 THE COURT: I don't know. 

18 MS. ELDER: We had, I believe, a summary 

19 judgment motion by Mr. Canty that we dealt with and 

20 I thought we had dealt with the consolidation at 

21 that time but, yes, sir,the same facts and 

22 circumstances would support each seizure., 

23 THE COURT: Tell me about that, Mr. Canty, 

24 what is your position on this so I will know? 

2,5 MR. CANTY:,Absolutely they should be tried 

O ~~ I~ ~ 
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1 together for 'purpose of judicial economy, t-hey 

2 should have been filed as one action as well. 

3 THE COURT: All right. 

4 All right, Mr. Canty, just briefly tell me 

5 what your position is in this matter. 

6 MR. CANTY: Well, Your Honor, with regard to 

7 the transaction, the perpetrator of that was a 

8 gentleman by the name Michael Baker and on the 

9 audio recordings of that transaction he says 

10 repeatedly that he did not get this marijuana from 

11 my client. 

12 With regard to the agents' discussion of 
'''--'''. 

13 buying marijuana from my client, that is indeed in 

14 their report. However, when you listen to the 

15 audio tape 'upon which the report is based you do 

16 not firid that. The search warrant that was 

17 executed was defective on its face, it was premised 

18 upon a search warrant statute found in the animal 

19 cruelty chapter of Title 47 and it is noteworthy 

20 that although SLED contends this was a drug 

21 investigation, at the time they went to Judge 

22 Blanton for the warrant'their affidavit makes 
r 

23 absolutely no mention of drugs. 

24 Further, and I think most significant, the 

25 General AssemblY,in its wisdom has stated very 

,.' 

030 



.,"-'-'-, 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 
""-" 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

cil~~ily and very ~pecifically that in-or~er to 

seize a motor vehicle you must have one pound or 

more of marijuana, and I believe it is undisputed 

there is nowhere close to half a pound of marijuana 

involved in this case and that alone is fatal to 

the RV seizure. 

THE COURT: All .right. 

Okay, Miss Elder, I believe we have some 

motions, . is that correct? 

MR. CANTY: Yes, Your Honor. 

THE COURT: All right, Mr. Canty, they are 

your motions. 

MR. CANTY: First of all, with regard to the 

motion in limine, the caption of this case 

indicates the plaintiff is J. Gregory Hembree, 

Solicitor, Fifteenth Judicial Circuit, on behalf of 

the Harry County Police Department. These actions 

are all premised upon the forfeiture statute found 

in Chapter 53, Title 44 of the South Carolina Code, 

and as I mentioned in my pretrial brief t the 

statute says --
:if 

THE COURT: And this the 44-53 

MR. CANTY: 520(H). 

THE COURT: All right. I just happen to be 

looking at that., Okay. 

'031 
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MR.> CANTY: And it says whenever a seizure of 

any property, if such a seizure is accomplished as 

a result of a joint effort by more than one law 

enforcement agency the law enforcement agency 

initiating the investigation is considered'to be 

the agency making the seizure. 

Now, both detectives' testimony at the 

preliminary hearing and the report indicate that 

this was a SLED case, Horry County Police 

Department was called upon to assist SLED in the 

_execution of the search warrant. There is 

substantial-property, approximately $15,000 in cash 

as well as a laptop computer and various other 

items that were seized by SLED. We have 

counter-claimed for that property and the Solicitor 

take~ the position SLED is not a party to this 

action, that is not a proper subject for the Court 

to hear today. 

Our position is that under that statute as 

well as judicial economy that they have no choice 

but to defend the all~ged seizure of these funds in 

this action. Now, the question for the Court to 

decide is does the counter-claim include the other 

cash that was seized. Their position is that it 

does not, we can, only litigate the $1,500 that 

032 
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2 after they had seized the RV. 

3 THE COURT: Wasn't that like $1,700, about 

4 $1,800? 

5 MR. CANTY: $1,800, ,yes. 

6 THE COURT: Okay. 

7 MR. CANTY: But there is a total of 

8 approximately $15,000 and this includes my client's 

9 penny jar in his bedroom, it includes $110 in 

10 rolled quarters in the microwave oven in the 

11 .restaurant, and the testimony would be, Your Honor, 

12 that SLED ordered all the patrons in the restaurant 

13 present to pay their tab and then seized that 

14 money, which is indefensible under the gambling 

15 statute. That is the subject of our counter-claim 

16 and {tis the Solicitor's position they need not 

17 defend that in this case. 

18 THE COURT: I will hear from you, Miss Elder. 

19 MS. ELDER: Your Honor, that's correct, that 

20 has always been our position. We, the monies, my 

21 understanding, the monies that were seized by SLED 

22 were seized pursuant to' the gambling case and there 

23 is a separate and distinct provision regarding 

24 forfeitures of gambling funds in the gambling 
~ 

25 statute, in the ~riminal statute. This case that 
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~e'v~ got is a r~sultof the dru~ case. The drug 

case was made by Horry County, the warrants were 

signed by Horry County in relation to the drugs. 

Therefore, Your Honor, our position is that 

this is an Horry County case. SLED did not come to 

me and request nor did they request of the Attorney 

General to file an action for gambling. I can't 

force them to do that, Your Honor, I can't force 

the seizure, I'm representing an agency. The 

agency in this case as a result of their wairant 

.went forward on a seizure based on their drug case. 

THE COURT: So, if I understand it, your 

position is that you're proceeding under 520, which 

is the drug statute? 

MS. ELDER: That's correct. 

THE COURT: And you are seizing the vehicle 

pursuant to that section as having been used to 

transport, facilitate? 

MS. ELDER: 

THE COURT: 

MS. ELDER: 

THE COURT: 

And as a container, Your Honor. 

And as a container? 

Yes, sir. 

Potentially that is your reason 

for proceeding against the vehicle, and as to the 

drugs, I mean the monies, it was money found in 

proximity to ill~gal contraband? 

034 
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MS. ELDER: Thatfs correct, it ~~s found in 

the RV, Your Honor, it was not found inside where 

they took the monies from the gambling case. 

THE COURT: Okay. Now, who has the money for 

the gambling case? 

MS. ELDER: That would be deposited with 

SLED, Your Honor. 

THE COURT: You are not proceeding under 

that? 

MS. ELDER: No, sir. 

THE COURT: The only funds that are relevant 

to this, these particular actions are $1,847 found 

within the motor home or RV? 

MS. ELDER: That's correct. 

THE COURT: And your basis for that is the 

drug case, and Horry County is the only agency that 

is involved in the drug case? 

MS. ELDER: They initiated the warrant on 

that drug case, Your Honor, they charged the 

defendant. 

THE COURT: Horry County warrants? 

MS. ELDER: Yes, sir. They are not SLED 

warrants nor were they SLED citations. SLED did 

issue some citations in regard to the gambling, 

Your Honor. 

035 
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THE COURT: And the~ made some seizures ~hat 

there has been nothing done with but it is nothing 

you are proceeding on? 

MS. ELDER: That's correct, they did go to 

the magistrate's office, I believe, I have a court 

order, they applied for destruction of the 

machines, I wasn't involved in that action, that 

was done before the magistrate. 

for destruction 

There was an order 

THE COURT: Under that scenario did the 

.magistrate make a summary finding it is a gambling 

device and can be destroyed? 

MS. ELDER: Yes, sir. There was a portion of 

that order that did indicate the gambling funds 

were to be held at some point until an order of the 

compe~~nt jurisdiction awarded something regarding 

the gambling funds. He also then said, there was 

approximately $500 or something like that, that 

would be given to SLED from those funds once they 

were ordered, I assume for the cost of destruction, 

Your Honor. 

THE COURT: All right. Mr. Canty, Miss Elder 

tells me as to the drug statute and the drug 

statute violation they are proceeding as the 

initiating agency or the seizing agency_ The one 

03£) 
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1 thing that does give me a little concern, and I 

2 think that certainly they may do that and for that 

3 reason I believe that part of your argument fails 

4 but, Miss Elder, I look at (A) (6) under 44-53-520, 

5 and it says no motor vehicle may be forfeited to 

6 the State under this item unless it is used, 

7 intended for use or in a manner facilitating 

8 violation of 44-53-370(A) involving at least one 

9 pound or more of marijuana, and then it goes on. 

10 I assume we're just talking about marijuana, 

11 .is that correct? 

12 MS. ELDER: That's correct, Your Honor. 
---

13 THE COURT: It could be as little a~ ten 

14 grams of cocaine but if we're talking about 

15 marijuana, it says at least one ~ound or more of 

16 marijuana. Tell me how that comes into play under 

17 44-53-520, which is again (A) (6) . Mr. Canty says 

18 you didn't get a pound, so this property is not 

19 subject to seizure as a matter of law as stated in 

20 the statute, and that does give me a little bit of 

21 concern. Talk to me about that, how much marijuana 

22 did you get? 

23 MS. ELDER: Your Honor, it was --

24 THE COURT: That does not affect the money, 

25 there is nothing. about the money, but that is, the 

· 037 
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1 Legislature says, you know, that is ciYl 

2 conveyances, all trailers, aircraft, motor 

·3 vehicles, water-going vessels intended for the 

4 unlawful use, excuse me, unlawfully to conceal, 

5 contain, transport import, facilitate the unlawful 

6 concealment, possession, containment, again that is 

7 the container statute, manufacture or 

8 transportation of controlled substances and their 

9 compounds except otherwise provided, must be 

10 forfeited to ·the State. No motor vehicle may be 

11 .forfeited to the State under this item unless it is 

12 used or intended for use or in a manner facilitates 

13 a violation of 44-53-370 and involves at least one 

14 pound of marijuana, and it goes on to name 

15 different amounts for other types of drugs. 

16 How does that come into play here? How do 

17 we get past, you have to get past, you have to have 

18 a pound of marijuana, as the Legislature says. I 

19 mean, there might be something else in there and I 

20 rely on you to point that out to me, how do we get 

21 around that particular statute? 

22 MS. ELDER: Yes, sir. To address the first 

23 question, Your Honor, the drug report, there are 

24. five bags equal ing weight of 26 grams and there was 

25 one bag of 33 gr~ms, a little less than a pound. 
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We did actually ~rgueEhis b~fore Judg~ Joli~ on Mr. 

Canty's motion for summary judgment. 

result of that, Your Honor, because 

I did as a 

Honor. 

THE COURT: 

MR. CANTY: 

THE COURT: 

MS. ELDER: 

Mr. Canty, that's a pound. 

That's four ounces, Your Honor. 

I'~ sorry, 28 to the ounce. 

Yes, sir. We argued this, Your 

As a condition, in the summary judgment 

motion, I did agree on the record with Judge John 

to strike Section 7 of our complaint, which deals 

.with that particular Subsection 6. 

THE COURT: Okay. All right. Then how do we 

go back to a vehicle on this, then? 

MS. ELDER: Because, Your Honor, as I argued 

in that motion, and Judge John didn't grant summary 

judg~~rit motion for this very reason, because of 

statutory construction on Number 6, Your Honor, the 

language that Your Honor read about halfway through 

that statute, it says no motor vehicle may be 

forfeited to the State under this item. Item 

refers to Number 6 only. It does not refer to the 

section, it does not refer to the chapter, it does 

not refer to the title, Your Honor,it specifically 

says item. 

THE COURT:, Okay. 
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MS.· ELDER: And the legislative intent, Your 

Honor, I cannot proceed under item Number 6 for a 

vehicle but that does not preclude me from 

proceeding under the other seven that are listed. 

THE COURT: All right. Which one is that? 

Which one are you proceeding under? 

MS. ELDER: Your Honor, we're proceeding 

under Number 3, container, and Number 4, any manner 

used to facilitate. 

THE COURT: 

.Mr. Canty? 

MR. CANTY: 

Well, what do you say about that, 

Under the Solicitor's theory, 

Your Honor, the one pound limitation is meaningless 

and would never apply. Every container is not 

necessa~ily a motor vehicle. 

THE COURT: I understand, and I'm not really, 

I might not necessarily agree with the Solicitor's 

interpretation or Judge John's interpretation, I 

mean, I may not agree to that. I may agree with it 

after further research. It is sort of a novel 

21 approach to the statute but this is what gives me a 

22 problem here. That was raised in a summary 

23 judgment motion, okay, Judge John apparently made a 

2 4 fin din g t,h at 4 4 - 5 3 - 5 2 0 (A) (6) doe s not pre c Iud e her 

25 from proceeding llnder 44-53-520 (3) or 44-53-520 (4) . 
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... -'. 

1 MS. ELDER: Yes, sir. 

2 THE COURT: Doesn't that make that the law of 

3 the case? How can I, if Judge John has m~de that 

4 ruling and said she can go under three or four and 

5 for that reason the summary judgment is denied, as 

6 I said, I don't know that I would have made that 

7 ruling but am I not bound by it? He is a circuit 

8 judge and he has said this is the law of the case. 

9 Was it appealed? 

10 MR. CANTY: No, Your Honor. 

11 THE COURT: Well, tell me how I'm going to 

12 deal with that, Mr. Canty, how do I step around 

13 that, how do I override Judge.John's order? 

14 MR. CANTY: Your Honor, it's a different 

15 issue before you here today. That was a motion for 

16 summary judgment. 

17 THE COURT: I understand. Based on .thi s 

18 statute, though, was it not? 

19 MR. CANTY: Yes. 

20 THE COURT: Well, are you not asking 

21 me essentially to give you another bite. at the 

22 apple? Isn't this a motion for summary judgment 

23 based on the statute and hasn't Judge John already 

24 ruled on it? 

25 MR .. CANTY:, Your Honor, I would submit that 
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1 if he ha~ granted it in part 
-

or if it ~~d b~en the 

2 Solicitor's motion that was granted, then I think 

3 that would have an ~ffect on the trial here today. 

4 It was a defense motion that was denied. 

5 THE COURT: I understand. 

6 MR. CANTY: Now, with regard to the 

7 application of Subsection 3, again, as I said, if 

8 that is the law, then the General Assembly's 

9 legislation you must have a pound is rendered 

10 meaningless, void and of no effect because every 

11 .motor vehicle is a container. 

12 THE COURT: And I'm somewhat inclined to 

13 believe that it was put in there for a reason and 

14 that is what it means but I'm back where I started. 

15 Has anybody got a copy of the order for me, 

16 Judg~ John's order? 

17 MS. ELDER: I don't have an order, I have 

18 never seen an order from that hearing, Your Honor. 

19 THE COURT: Has anybody got a copy of the 

20 motion, anybody got anything like that? 

21 MR. CANTY: I believe I have a copy of the 

22 motion and I don't think a transcript was ever 

23 ordered. 

24 THE COURT: But there seems to be no doubt 

25 that this same i~sue', I mean, you're making a 
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motion for summary judgment, is that correct? 

MR. CANTY: This is a motion in limine, Your 

Honor. 

THE COURT: Okay, what do you want me to 

limit? You didn't -tell me. 

MR. CANTY: Well, I have a written motion 

that was here just a second ago. Here it is. This 

is in the file. As to, first -as to the identity of 

the plaintiff, Second, as to the subject matter of 

the jurisdiction. And third, as to the 

.applicability of the minimum,. statutory minimum, so 

in effect it would be a motion for summary judgment 

and if I may be heard further, Your Honor, she's 

relying also on Subsection 4, and a close reading 

of Subsection 4, property which is used to 

facifitate production, manufacturing, distribution, 

sale, importation, exportation or trafficking. 

Now, the testimony was unequivocal by the 

Horry County detective at the preliminary hearing 

that with regard to my client there was no drug 

buy, there was no distribution. My client, none of 

the other people that have been charged we~e 

charged with distribution. There is a fellow named 

Michael Baker who is not here today, Your Honor, 

who they charged,with possession with intent to 
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distribute marijuana or distribution ot marijuana, 

they subsequently dismissed that charge, and as I 

said, on the tape Mr. Baker says more than once, "I 

got it from somebody else, I did not get it from 

Mikie." They simply have no evidence of a sale. 

There is evidence of smoking marijuana in the RV 

but th~re is no evidence of sale, and Subsection 4 

applies to manufacturing; distribution, 

trafficking, et cetera. 

for use of mariju~na. 

You can't seize property 

THE COURT: 

two minute break. 

All right. Let's take about a 

(Recessed at 9:50 a.m.) 

(Resumed at 9:58 a.m.). 

THE COURT: 

when-I left 

MR. CANTY: 

THE COURT: 

MR. CANTY: 

You were telling me, I believe, 

There was no drug buy. 

Correct. 

And smoking marijuana does not 

form a legal basis for seizure of the RV. 

THE COURT: 

MS. ELDER: 

What do you say about that? 

Your _Honor, Mr. Canty raises a 

couple points I wanted to address. First of all 

distribution does not have to be for money. 

Distribution is I can pass you a marijuana Blunt, 
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2 you do not have to pay me for it. 

3 THE COURT: Absolutely. 

4 MS. ELDER: So, if you were smoking marijuana 

5 and you are providing it to other individuals you 

6 are distributing if you offer to provide it to 

7 other individuals. 

8 THE COURT: Isn't there an inference that you 

9 have something with the intent t6 distribute if you 
, 

1~ have more than an ounce? 

11 MS. ELDER: That is correct, Your Honor, and 

12 there were other items located in that RV that were 

13 taken, Your Honor, that certainly there was a 

14 grinder, I believe, and some other things that 

15 would indicate, we would be able to use as 

16 presumptive on the PWID, Your Honor. He was in 

17 fact charged with PWID. 

18 Insofar as the statute, Your Honor, I do 

19 disagree with Mr. Canty. He says that anything, 

20 that Number 6 would. never be applicable. The same 

21 thing applies, Number 4, if we had to, if we looked 

22 at this statute, even though it says under this 

23 item, which is Number 6 only, if we looked at it, 

24 that we would have to have a gram, a pound, 

25 whatever else itlmay be, then you're basically 
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saying that Number 4 is also limited to those 

weights. 

Let's give an example, Your Honor. In 

narcotics you buy, you come to the location 15 

times in the same vehicle, you sell half a gram 

each time. Well, guess what, it is not PWID weight 

but you're still distributing. So, under Mr. 

Canty's argument I would never be able to seize 

-that vehicle because the guy is smart enough not to 

sell more than a gram at a time. 

That is simply not what that statute is 

written for, Your Honor. Throughout our entire 

Code you can look at the statute, they specifically 

say this section. When they refer to the entire 

section, just like they do for every other criminal 

offeri~e we have, every other statute we have in 

this book, I could find probably fifteen that say 

applies to this section. They did not do that, 

Your Honor, and they did it for a reason and we 

have got to apply it as they wrote it and they 

wrote it for this item. 

THE COURT: But what about, there again, I 

think we're just speaking semantics, you've got the 

specific statute and you've got the general 

statute, okay? pbviously you wouldn't even need 
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Section 6 to cover motor vehicles because under 

Section 3 it says a container. I think that is 

what you're going under. And Number 4, any 

property, real or personal, knowingly used to 

facilitate production, manufacture, transportation, 

sale, importation, exportation or trafficking of 

various controlled substances as defined in this 

article. 

When we get down to item Number 6 they speak 

specifically, specifically about a conveyance and 

.they say specifically a vehicle used to contain 

marijuana. It doesn't have to be used to transport 

or anything, it just says to contain, and it says 

that it is, refers to under this item, refers to 

15 under this item -- well that is specific. 

13 

14 

16 

17 

18 
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24 

25 

There again, I would probably not necessarily 

rule as Judge John did but I can't see how, if this 

issue was raised and Judge John has ruled and it 

was not appealed, and I'm looking for Mr. Canty's 

motion to see whether it was raised, I'm just 

trying to figure out what we have. I have here an 

order signed May of 2009, May 27th, 2009, that I 

signed and that order says a motion to dismiss was 

withdrawn. It is simply a slip order but I don't 

have the motion pr ~nyt~ing else in this file and I 
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I don I t' 'know why these rna t ters are not in' the file. 

2 I don't see any order from Judge John, so I'm 

3 somewhat confused. Everybody seems to agree that 

4 Judge John addressed the issue.' I just want to see 

5 a copy of the motion to satisfy myself that that 
, 

6 was the basis or something raised in his 

7 determination of the previous motion for summary 

8 judgment. 

9 Do you have it, Mr. Canty? 

10 MR. CANTY: I' will look for it, Your Honor. 

11 THE COURT: I have looked and I'm going 

12 through all these files, perhaps it was just !iled 

13 one time. This is what I have. I have found an 

14 order, a memorandum, this is what Judge John 

15 ordered, he said def~ndant's motion for summary 

16 jDdg~~nt is granted as to Paragraph 7 and is denied 

17 as to the remaining portion of the complaint. That 
J 

18 was September 22nd of 2009. 

19 Now, let's see what paragraph 7 was. I don't 

20 know. Are the complaints identical? 

21 MR. CANTY: No, Your Honor. 

22 MS. ELDER: No, Your Honor. Paragraph 7 was 

23 the one that I agreed ~n record to strike and that 

24 was item six. 

25 THE COURT:" Okay. I see here he has made a 
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1 -not~ o~ ~he~complain~~ it say~ struck by plaintiff, 

2 it says that the defendant's property is a 

3 conveyance which is used or intended for unlawful, 

4 for use to unlawfully conceal, ~ontain or transport 
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25 

or facilitate the concealment, possession, 

containment or transportation of controlled 

substances and their compounds as defined in 

Article 3, Chapter 53, Title 44 of the South 

Carolina Code of Laws. What did he do? I:sn't 

that, isn't that Paragraph 6. 

MS. ELDER: Yes, sir. This was a summary 

judgment motion on the RV, Your Honor. 

to strike Paragraph 7 at that motion. 

We agreed 

We argued 

the same thing that we're arguing here today about 

the statutory construction of this particular 

section and item, and he denied their motion for 

summary judgment on five and six of that complaint. 

THE COURT: 

struck? 

MS. ELDER: 

But how did we get-Paragraph 7 

I consented, Your Honor, because 

I consented that this was not over a pound. 

THE COURT: All right. Your Paragraph 5 says 

that it's property used as a container, okay. 

MS. ELDER: 

520(3). 

Yes, sir. 

04 !-I 

That's equivalent to 
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THE COURT: T~ll me, Mr. Canty, was you~ 
-- -

motion for summary judgment that it could not be 

seized under the container or the motor vehicle 

section, which is (A) (6)? 

MR. CANTY: Your Honor, now that the 

Solicitor has clarified it, I think it is clear 

that thi~ Court is free to rule on ttie question of 

whether the specific controls over the general. 

What she did was strike that portion of her 

complaint. We cannot appeal h€r decision to strike 

.that portion of her complaint. 

however, on how the law reads. 

motor vehicle, one pound. 

That has no effect, 

What the law ~ays, 

THE COURT: But did you argue that even for 

Number 5 as you have, or subsection number, I think 

it is Number 4, (A) (4), that says it is a container 

no, that's Number 3, (A) (3). Did you argue to 

him that (A) (6) which limits seizure to vehicles in 

which there was a pound found, did you argue to him 

that that being the more specific, it would prevent 

a seizure under the container? 

MR. CANTY: I did; Your Honor, and she 

withdrew that. 

MS. ELDER: Your Honor, that is exactly 

right. In that 9rder you've got in front of you he 
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granted the 8limma-r"y - j udgm-ent mot ion based on my 

striking of Subsection 7 as indicated in his order 

and he denied their summary judgment motion as to 

those other two paragraphs. So'he did hear it, he 

did rule on it and he denied his motion based on 

the 

THE COURT: It would appear to me, Mr. Canty, 

that the only reasonable explanation, as Judge John 

said, okay, I'm ruling that she can't go under 

(A) (6) but I'm denying your motion as it pertains 

_to (A) (3) which is a container. It does not 

preempt (A) (3) and does not' prevent her from 

proceeding under (A) (3) . 

Now, in that regard Judge John has made a 

ruling that she can still go under (A) (3). Now 

that, in my mind, is now the law of the case and 

for me to rule otherwise would be essentially 

preempting what Judge John had ruled on a summary 

judgment. Judge John has said, yes, you can go 

forward on Number 3. 

Mr. Canty, I don't think (A) (6) prevents her 

from going forward on (A) (:3) • 

what he ruled? 

I mean, isn't that 

MS. ELDER: (A) (3) and (A) (4), Your Honor. 

THE COURT:, Or (A) (3) and (A) (4), do you 
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allege both? 

MS. ELDER: Yes, sir. 

THE COURT: Okay. That would be the 

container or property used to facilitate? 

MS. ELDER: Yes, sir. 

THE COURT: Okay. Apparently Clare has found 

7 it on the electronic filing, or Michelle has it. 

8 Okay, I have it right here, I have a copy. I have 

9 it right here. 

10 All right, I find as a prelimin~ry matter 

11 .that Miss Elder has had this matter litigated and 

12 ruled upon by Judge John and that has b~come the 

13 law of the case. 

14 Now, as to what you want to eliminate or 

15 suppress in this hearing, again, Mr. Canty, that 

16 

17 

18 

19 

was ~h~t? What evidence? 

MR. CANTY: The motion to suppress? 

THE COURT: Yes. 

MR. CANTY: 'Your Honor, my understanding is 

20 they are going to offer evidence of marij·uana. 

21 We're certainly going to contest every bit of that. 

22 We're not conceding anY'of those points. 

23 THE COURT: Okay. 

24 MR. CANTY: But, Your Honor, I'm gravely 

25 troubled, I do npt find an order from Judge John in 
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my file which could ~~ve been appealed arid we 

certainly don't want to be precluded from appealing 

that issue. Can the Court clarify ex~ctly, I don't 

have Judge John's order --

THE COURT: The only order that I see here, 

and I'm basing a lot of my information on what you 

tell me you argued and what Mi~s Elder tells me was 

before the Court, and that is, I have an order here 

that says defendant's motion for summary judgment 

is granted as to Paragraph 7 and denied as to the 

.remaining portion of the complaint, which leaves 

this in those portions of the complaint upon which 

the state seeks recovery under 44-53-520 (A) (3) and 

(A)(4). 

Now you tell me that now, you tell me that 

you argue d ( A) (6) w hi c h pre ve n ted any r e c 0 v e r y 

under those sections or the language of those 

sections becau'se (A) (6) limits seizures of 

automobiles or vehicles to those that contained at 

least a pound of marijuana and both of you tell me 

that was what was argued before Judge John and that 

Judge John ruled no, she may, (A) (6) does not 

prevent her from going. forward on (A) (3) and 

(A)(4). If Judge John ruled that way, then I am 

bound by it and J must allow her to proceed under 
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(A) (3) and (A) (4) 

Isn't that what occurred, Mr. Canty? 

MR. CANTY: At the hearing, the purpose of my 

motion was to effectuate the plainly expressed 

intent of the General Assembly.that in order to 

seize a motor vehicle you must have one pound of 

marijuana or more in ~he vehicle. N6w, what Miss 

Elder did was at that hearing amend her complaint 

to withdraw that allegation of the complaint, so at 

that point she was no longer proceeding und~r ,that 

·section. 

'THE COURT: All right. I understand that. 

MR. CANTY: That does not preclude us from 

arguing that as a matter of law if she proceeds 

under three or four and she doesn't have a pound of 

marijuana, that the ·intent of the Legislature is 

defeated. 

THE COURT: But didn't you argue that before 

Judge John? 

MR. CANTY: Yes. 

THE COURT: And isn't that the part of your 

summary judgment which he says he denied in his 

written order? 

MR. CANTY: Based on what you tell me, yes. 

I do not have that order in my file. 

054 

32 



1 THE COURT: I ~ill b~ happy to s66~ it to you 

2 here, filed September 23rd, 2009, and it says 

3 defendant's motion for summary judgment is granted 

4 as to Paragraph 7, which is the section that 

5 applied to 44-53-52D(6), and denied as to the 

6 remaining portion of the complaint, so obviously 

7 there were other sections of the complaint were 

8 addressed and from what you're telling me it was 

9 obviously (A) (3) and (A) (4). Would you agree with 

10 me that Bhe ~an proceed.in a seizure under any bf 

11 .the six, seven, actually eight, eight subsections 

12 of Subsection A, she could proceed 6n any of them 

13 under the appropriate circumstances? 

14 MR. CANTY: Well, I think the key is under 

15 the appropriate circumstances. Our position is if 

16 it's -a motor vehicle there has to be a pound of pot 

17 regardless of what subsection she proceeds on. 

18 Now, she gave an example of someone driving an 

19 expensive car, selling half a gram of cocaine. 

20 Well, we've got no sale in this case, Your Honor. 

21 THE COURT: Well, if it was ten grams she 

22 could have done it. 

23 

24 

MR. CANTY: 

THE COURT: 

There was no drug buy. 

Let me simply ask you this. When 

25 you were befo~e ~udge John, if Judge John was ready 
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to try this case as soon as the motions were heard 

would Judge John's ruling not have allowed her to 

go forward? 

MR. CANTY: Yes, Your Honor. 

THE COURT: All right. Since that was Judge 

John's ruling and he said she can go forward under 

Subsections (A) {3} and (A) {4} am I not in that 

exact situation in that a circuit judge has ruled 

on it and says she can do it? Like it or not, 

agree with it or not, am I still not bound by what 

-Judge John ruled and what he intended, if you just 

told me if the case had been immediately tried 

after Judge John's ruling Judge John would have 

said (A) {6} doesn't preempt her from going forward 

under three and four, she's perfectly okay, letts 

try the case, that's what I'm getting at t if Judge 

John said that's the law of this case how can I 

change it? 

MR. CANTY: But, Your Honor, after the 

hearing on the merits, our concern is we do not 

want to be precluded from appealing this issue. We 

understood Judge John's ruling. 

THE COURT: And I understand and I think the 

appellate issue is this, whether or not I am bound 

by Judge John. Everybody seems to agree what Judge 
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John said andwh~t-Judge John Intended and what 

Judge John would have allowed. It is simply my 

opinion here that is now the law of the case, I am 

bound by the ruling, the prior ruling of my 

colleague. If that. had never come before Judge 

John I think it would be up to me and as I said, 

agree with it Or riot~ I may have reached a 

different or a contrary ruling on that. 

Nevertheless, it was ruled upon by a circuit judge 

having the same jurisdiction that I have and my 

.issue here ~s I believe, and this is your appellate 

issue, I'm bound by Judge John's rUling. 

Thank you. 

MR. CANTY: Your Honor, there is one matter 

on the-subject of the counter-claim. I have a copy 

of Judge Blanton's order and the Solicitor 

represented to the Court that Judge Blanton had 

ruled that machines would be seized and the money 

that was seized by SLED, and as I have indicated 

previously the amount is approximately $15,000 and 

I would like to offer for the record a copy of 

Judge Blanton's order, and he finds that $439 

seized by SLED should be retained by them for that 

purpose, not the $15,000, and I would also add that 

my information, I'm informed and believe, she's got 
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a copy, if I ~ay a~pro~ch~ Judge? 

THE COURT: But that money is not even at 

issue here, is it? 

MS. ELDER: No, sir. 

MR. CANTY: W~ have filed a counter-claim for 

the money that was seized during the raid. 

THE COURT: But isn't it true that Horry 

County doesn't even have that? 

MS. ELDER: 

THE COURT: 

That's correct, Your Honor. 

Did you file a third-party 

.complaint naming SLED? 

MR. CANTY: No. We relied on the statute, 

the forfeiture statute, and if I may approach also 

with regard to the opinion of the Attorney General, 

this is opinion number 09 dash --

THE COURT: I will be happy, if you prevail, 

to order Horry County to turn over that money if 

Horry County has it but without SLED being made a 

party or having been given notice that you intend 

to proceed against funds in their possession, and 

obviously you had notice of that, how can I rule on 

that? 

23' party? 

Doesn't SLED have the right to be made a 

Don't they have to bring an action, SLED 

24 has to bring an action to retain those monies? 

25 MR. CANTY:, Yes, Your Honor. There is an 
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Att6iney Gener~l's opinion o~ that,· if I may 

approach, 09-336. 

THE COURT: I don't think you're precluded by 

what happens here. I believe that you can bring 

claim and delivery ~gainst SLED saying, .IIYou've got 

our money, we want it back. II 

MR. CANTY: But, Your Honor, our position, 

and it is bolstered by that interpretation by the 

Attorney General, our position is that the State of 

South Carolina raided my client's premises and 

.seized various items 6f personalty. Subsequently 

the State of South Carolina pursuant to the 

forfeiture statute brought a forfeiture action 

against my client. My client counter-claimed 

against the State of South Carolina for personal 

property that was converted by the agents of the 

State of South Carolina from his premises. 

Our position is tha~ that puts that money 

within the jurisdiction of this Court and that the 

Solicitor's decision to disregard section 

44-53-520(A), which says the initiating agency is 

the agency making the seizure, her decision to 

disregard that and not name SLED and name Horry 

County Police Department, despite that tactic 

employed by her"when we counter-claimed we 
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spec i f i call y ask e d ro r tho S e fun d s fh at we res e-i zed 

by SLED and there is extensive correspondence back 

and forth between the Solicitor and myself. She is 

an agent of Gregory Hembree and as Your Honor knows 

Gregory Hembree is pot an agent of Horry County, he 

is an agent of the State of South Carolina, he is a 

deputy in effect of the Attorney General of South 

Carolina, which is who the statute says is to bring 

the action and the statute says the initiating 

agency . It's undisputed that SLED is the 

. initiating agency. 

THE COURT: Yes, but doesn't 44-53-520(B) say 

any property subject to forfeiture under this 

article may be seized by the department having 

authority upon warrant issued by any court having 

juriidiction over the property? 

MR. CANTY: 

THE COURT: 

SLED got the warrant, Your Honor. 

Well, Miss Elder is telling me 

that Horry County issued its own warrant- or 

received some warrants on the drugs.-

MR. CANTY: If I may speak to that, Your 

Honor, the four ounces of marijuana that were found 

in the motor home were found the night of the raid 

and there is an audio recording of one of these 

SLED agents, or two of these SLED agents after the 
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2 wired for sound and they are on the telephone 

3 saying, IIWe got the RV, we got the RV." Not Horry 

4 County police officers, SLED agents, "We got the 

5 RV," and what the Splicitor is doing, this is my 

6 view, is in order to evade all the factual issues 

7 surrounding SLED's conduct that night, is bringing 

8 this in the name of the Horry County Police 

9 Department. What we have done under this statute, 

10 it's the State of South Carolina, we have 

11 .counter-claimed for everything that was taken from 

12 the premises regardless of which agency took it. 

13 THE COURT: Well, it sounds to me like you 

14 want your cake and eat it, too. You are saying, 

15 "Horry County can't sue me but I can sue Horry 

16 Counfyand I have included everybody." 

17 MR. CANTY: I'm sorry, I don't understand. 

18 THE COURT: Well, you seem to have an issue 

19 with the fact that Horry County has brought this 

20 action and generally and specifically that Mr. 

21 Hembree is the representative who has brought it in 

22 the name of Horry County, okay? But there again, 
" 

23 you tell me you have counter-claimed for recovery 

24 of property not at issue in the county's action but 

25 that you believe,is held by SLED and that one is 
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1 th~othei, that is, "bjasking the county to ieturri 
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it you're asking SLED to return it. Well, is 

everybody suing you or, or if you want to 

counter-claim, doesn't that have to be the case? 

How can you counter~claim against a non party. 

MR. CANTY: Your Honor, the State of South 

Carolina is the plaintiff. SLED is the State 

agency, Gregory Hembree is a $tate employee, he 

9 a state agent. 

is 

THE COURT: Do you doubt his authority, then, 

.to bring seizure actions? 

40 

10 

11 

12 MR. CANTY: Not at all, Your Honor. What I'm, 

13 saying, Your Honor, under the statute the 

14 initiating agency is the agency making the seizure 

15 and that it is just undisputed --

16 THE COURT: Isn't Mr. Hembree bringing it? 

17 You just told me Mr. Hembree could bring it, he has 

1.8 authority to bring it, so Mr. Hembree is basically 

19 bringing it, or I think the actual caption is OBO, 

20 what does that mean, Miss Elder, tell him. 

21 MS. ELDER: Your Honor, on behalf of. 

22 THE COURT: On behalf of? 

23 MS. ELDER: On behalf of. 

24 THE COURT: There you go, Mr. Hembree on 

25 behalf of Horry 90unty Police Department, which is 
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alSb ~ subdivision of th~ State. 

MR. CANTY: Yes, Your Honor. 

THE COURT: If you were bringing a civil 

action, this is a civil action, if you were 

bringing a civil action for, let's say you wanted 

to bring it because of an automobile accident that 

occurred as a result of a defect in a roadway, who 

do you sue? Would it be the Department of 

Transportation? Certainly it would be. You would 

not sue the State of South Carolina, you would sue 

the department that is in charge. You bring it 

under the D.O.T. The D.O.T. regularly brings 

condemnation actioris on behalf of the State. All 

state agencies at some time or another are called 

upon to bring an action on behalf of or as 

repr~~sntative of the State of South Carolina. 

Doesn't that occur every day here in civil courts? 

MR. CANTY: Your Honor, I would point out 

there is a distinction to be drawn between a wreck 

case and a forfeiture action brought pursuant to 

statute. It is a penal statute which must, be 

strictly construed against the State. It provides 

whenever when it is subject to seizure as a result 

of joint effort by more than one law enforcement 

agency the law epforcement agency initiating the 
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1 inv~st{~ation is c6n~idered to be the agency making 

2 the 

3 THE COURT: Penal in what regard? It doesn't 

4 provide for any incarceration or fine or penalty 

5 against the person who owns the property. It is 

6 against the property, it is an action 

7 MR. CANTY: Your Honor - -
\ 

8 THE COURT: How can it be penal? 

9 MR. CANTY: It is forf_ei ture of my client's 

10 property, I view that as penal. , 

11 THE COURT: Well, I'm going to deny your 

12 motion. 

r- 13 Anything further? 

14 MR. CANTY: Not from the plaintiff, Your 

15 Honor, or the defendant, I'm sorry. 

16 THE COURT: All right. Miss Elder, are you 

17 ready? 

18 MS. ELDER: Yes, sir. 

19 THE COURT: Okay, call your witness. 

20 MS. ELDER: Your Honor, we call -- he had 

21 made a motion, Your Honor,I don't know if we 

22 addressed it, about the'sequestration. 

23 THE COURT: You know, I normally grant that 

24 but I have it as to both sides. 

25 MS. ELDER:, I didn't raise it, Your Honor. I 
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14 

15 

16 

17 

18 
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24 

25 

d6n'i~know if h~, if Mr. Canty is still insist~nt 

on that. 

MR. CANTY: Yes, sir, we certainly would 

expect it to be applied to both sides. 

THE COURT: All right. Sol i c i tor, seque st er 

the witnesses. Your lead officer may stay. 

MS. ELDER: 

Agent Gainey. 

THE COURT: 

around. 

Your Honor, the State would call 

All right, Agent Gainey, come 

.CHRISTINA BROWN GAINEY, after being first duly 

sworn, testified as follows: 

THE CLERK: Please be seated and state your 

name for the Court, please. 

THE WITNESS: Christina Brown Gainey. 

DIRECT EXAMINATION BY MS. ELDER: 

Q Agent Gainey, where are you employed? 

A I work for the South Carolina State Law 

Enforcement Division. 

Q And what do you do there? 

A I'm a field agent. 

Q And as a field agent do you work on various 

investigations throughout the state? 

A Yes, I do. 

Q How long h~ve you been with SLED? 
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A Almosi fou£ years. 

Q And you were employed with them back in 

January of '09? 

A That is correct. 

Q Did you have an opportunity to act as an 

undercover officer in an investigation here in 

Horry County? 

A Yes, I did. 

Q Tell me about what you did in relation to 

that "investigation. 

.A We had received a complaint, as you stated 

earlier, there was some gambling going on at the 

est a b lis h men t sow ewe nOt i n to see i f we co u 1 d 

determine if that was factual. 

Q And when you went in were you wearing any 

kind 6f device at the time? 

A Yes, ma'am. I had, I think it is called a 

button. 

Q Was it -- would it record? 

A Yes, it would. 

Q And when you went in -- do you recall the 

date you all 

MS. ELDER: 

testify? 

I'm sorry. Are they going to 

MR. CANTY:. Oh, excuse me. You folks have to 
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2 

3 

4 

A 

Q 

A· 

Q 

Yes, we did. 

How many times did you go in there? 

Two or three. 

Okay. And during the course of the 

5 investigation did you at some point have an 

6 opportunity to talk to a Mr. Baker? 

7 A Yes, I did. 

8 

9 

Q 

A 

And was he an employee there? 

He was the bartender, slash -- he wore 

10 several hats, he was a cook, a bartender, 

11 

12 

13 

14 

15 

16 

.electrician, whatever they needed. 

Q And this place, do you recall the name of it? 

A Putters. 

Q Putters, that is here in Horry County? 

A I believe it's off 707, yes, ma'am, in Horry 

Couniy; 

17 Q And when you, when you encountered Mr. Baker 

18 did you at some point in time, you and the other 

19 agent, did you have an occasion to purchase any 

20 kind of narcotics from him? 

21 A Yes, we did purchase a ziplock bag of 

22 marijuana. 

23 Q And after you purchased that did you all have 

24 a conversation where your interest there, your 

25 investigation turned to Mr. Albin? 

46 



1 MR. CANTY: Objection, hearsay, Your Honor. 

2 MS. ELDER: I'm not asking that. 

3 THE COURT: You just asked if she had 

4 conversation. 

5 MR. CANTY: Yes. 

6 BY MS. ELDER: 

7 Q Did it turn to Mr. Al~in? 

8 A Yes. 

9 Q And did you subsequently have a conversation 

10 with Michael Albin? 

11 A Yes. 

12 Q And what was the exteht q£ that c~~~ersation 

13 in regards to any kind ofilleg.al "S1:lbstances? 

14 A If we could purchase a bag of marijuana and 

15 he mentioned something about smoking in the RV. 

16 Q And did he indicate whether or not he would 

17 agree to sell you a bag of marijuana? 

18 A He said he would. 

19 Q Did he require or inquire to you and your 

20 other female agent to go to the RV first? 

21 A Yes. 

22 Q Did you go to the'RVat that time? 

23 A No. 

24 Q And tell me about -- did you see the RV on 

25 the property? 
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A I did. 

Q How closely conne6ted was it to the Putters 

establishment? 

A You could walk out a couple yards and it was 

directly behind, like maybe catty-cornered to the 

back door. 

Q Okay. And you all, after you had the 

conversation with Mr. Albin that day did you leave 

after that? 

A I believe we did, yes. 

Q And at some subsequent point I believe you 

gave a statement, wrote a statement out . 

correct? 

Is that 

A I wrote a statement in regards to the 

gambling. 

Q - The gambling? And when you left the .-- I 

believe you execut~d a ~earch warrant the next day 

after this conversation, is that correct? 

A I believe so. 

Q And this was still within the few weeks that' 

you initiated the gambling investigation? 

A Correct. 

Q Okay. Now, were you involved in the search 

warrant, did you search or assist in the serving of 

the search warrant? 

I' 069· 
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A No. 

Q You did not return after that conversation 

with Mr. Albin, is that correct? 

A I believe we possibly played some machines 

some more. I would have to look back to recall 

that. When the establishment was raided we went 

with it so our cover was not burned. 

MS. ELDER: I have no further questions, Your 

Honor. 

THE COURT: All right. 

.CROSS EXAMINATION BY MR. CANTY: 

Q Were you present for the raid? 

A Yes. 

Q You were within the restaurant when the raid 

occurred? 

A r believe so, yes. 

Q Okay. Do you know which SLED agent ordered 

the patrons to pay their tabs, bar tabs? 

A No. We were ordered to the ground, everyone. 

When the raid happened officers came in and told 

everyone to, you know, get down, put your hands 

behind your back. We were handcuffed and 

immediately taken out. 

Q And you were unhandcuffed as soon as you were 

taken out? 
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2 

A 

Q 

Correct. 

You were still wearing a wire at that point, 

3 correct? 

4 

5 

A 

Q 

Possibly, correct. 

And you and Agent Bass were driving a vehicle 

6 with an ounce of marijuana, is that correct? 

7 A Yes. 

8 Q And there was discussion on the tape about, 

9 "We don't have any credentials, what is going to 

10 happen if we get stopped with this marijuana," you 

11 .said, "I've got my driver's license." Do you 

12 remember that? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A I would have to hear it. That has been a 

while ago. 

Q And did you make the phone call to another 

SLED ~~ent or was it Agent Bass? 

A I believe that was Agent Bass. 

Q And do you remember her saying, 

RV, 

A 

Q 

we got the RV"? 

I can't say I recall that. 

Okay. Now 

"We got the 

MR. CANTY: If I may approach the witness, 

Your Honor? 

THE COURT: Certainly. 

Q Is this th~ statement that you wrote? 
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1 AYes, that would be my statement. 

2 Q And tell the Court, please, what you ment in 

3 your statement with regard to drugs. 

4 A This was in regards to the gambling only, the 

5 statement, from what I understand it. 

6 Q So, you gave a statement after that, you 

7 didn't make any mention of marijuana, drugs of any 

8 description? 

9 A I wasn't talking about that in this 

10 statement, no. 

11 

12 

.Q Okaj. And have you read the affidavit in 

support of the search warrant that was prepared 

13 order to conduct the raid? 

in 

14 A Just briefly glancing over it, it looks like 

15 it's talking about gambling. 

16 Q Tell the Court, please, what if anything is 

17 mentioned in that affidavit about marijuana or 

18 drugs of any description. 

19 A I don't see anything. 

20 Q All right. Now, you had a conversation with 

21 Michael Baker, is that correct? 

22 A Myself and Agent Bass had a conversation. 

23 Q I think your testimony was that-- refresh my 

24" recollection. Exactly what did my client say to 

25 you with regard ~o selling marijuana? 

. , 
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2 

3 

means. 

Q 

Agent: --I know what· that means ,-lalTghirig. II 

Thank you. 

MS. ELDER: I don't have any further 

4 questions, Your Honor. 

5 

6 

7 

8 

9 

THE COURT: 

MR. CANTY: 

THE COURT: 

Mr. Canty? 

Nothing further, Your Honor. 

All right. You may step down. 

(Witness excused). 

THE COURT: Get your next witness up, I will 

10 be right back. 

11 (Brief recess) 

12 DOUGLAS R. ROGERS, III., after being first duly 

13 sworn, testified as follows: 

14 THE COURT: All right, Miss Elder, go ahead. 

15 DIRECT EXAMINATION BY MS. ELDER: 

16 Q 

17 A 

18 Q 

19 A 

20 Q 

Could you give the Court your name, please? 

Douglas R. Rogers, III. 

Agent Rogers, where are you employed? 

The South Carolina Law Enforcement Division. 

And in what capacity? 

21 A At this point I'm in the PeeDee criminal 

22 region. At that time !.was in the PeeDee criminal 

23 unit but operating as a vice agent. 

24 Q And when you say at that time, you're talking 

25 about January of '09? 
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AYes, ma'am. 

Q And during that time period did you receive 

information that initiated an investigation here in 

Horry County? 

A Yes, ma'am. We have, people call in 

anonymously and give complaints. This patron of 

Putters Bar called continuously about he was losing 

all his money, there was gambling, he was paying, 

you know, they were paying out but he was losing 

all his money, wanted something to be done, wanted 

.something to be done, kept calling repeatedly. I 

eventually talked to him one time so I know it was 

a male but other than· that I don't know his name or 

anything else. He wouldn't give me any more 

information and most of the, excuse me, most of the 

timei he talked to my supervisor David Roper, 

Lieutenant David Roper, that is who initially got 

it. 

Q And did you begin an investigation? 

A Yes, ma'am. 

Q And tell me just briefly how that, how you 

went about doing an investigation for the gambling. 

A The complaint was video poker machines in the 

back room and that they were paying out, you took a 

ticket up to the, I say clerk, the lady who is at 
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1 the b~r, cashier, bart~nder at the time and she 

2 would cash in maybe $5 a ticket, $10 a ticket, I 

3 can't exactly remember right now what it was but 

4 you get cash value for that ticket, which that 

5 constitutes gambling, and what we did is we sent in 

6 two undercover agents, Agent Christina Gainey and 

7 Agent Kathy Bass. They were both wired with video 

8 and audio equipment and they made various buys on 

9 several different dates and we shut it down on I 

10 can't remember the date, but in January, 200~, is 

11 when it was shut down. 

12 

13 

14 

Q 

A 

Q 

Okay. 

But I solely investigated gambling. 

So, did they go in several times into this 

15 establishment? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

the 

A 

Q 

A 

Q 

they 

A 

Q 

Yes, ma'am. 

We're talking 

establishment, 

Putters. 

Putters? 

Yes, ma'am. 

And they went 

went in there 

Yes, ma'am. 

And did th~y 

.. 

do you recall the name of 

the bar? 

in there a couple times. When 

did they gamble each time? 

get payouts each time? 
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1 A Yes, ma'am. That was their sole purpose in 

2 being in there. 

3 Q And they were under wire at that time? 

4 

5 

6 

7 

8 

9 

10 

A 

Q 

A 

Q 

that 

.A 

Yes, ma'am. 

NOW, you applied for a search warrant? 

Yes, ma'am. 

I believe -- do you recall the magistrate 

issued that? 

Judge Blanton. 

MS. ELDER: If we can mark this as 

11 ,Plaintiff's Number 1. 

12 

13 

1~ 

15 

16 

17 

18 

19 

20 

21 

22 

(Search warrant marked as Plaintiff's 

Exhibit Number 1) . 

BY MS. ELDER: 

Q Agent Rogers, if you will, take a look at 

what has been marked as' Exhibi t 1. Is tha t the 

search warrant you applied for? 

A Yes, ma'am, it is. 

Q And what was the basis of that search 

warrant? 

A 

Q 

Gambling. 

And from your interactions, prior 

23 interactions? 

24 A Yes, ma'am, the previous buys, going in and 

25 the agents making buys with, or being paid out from 
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1 was addressed previously it was upheld, is that 

2 correct? 

3 

4 

5 

6 

7 

8 

9 

10 

A Yes, ma'am, it was upheld. 

MS. ELDER: Your Honor, I would like to 

introduce State's Exhibit 1. 

THE COURT: 

MR. CANTY: 

THE COURT: 

Have you shown that to Mr. Canty? 

I've got it, I have a copy. 

All right. 

(Plaintiff's Exhibit 1 having been previously 

marked, was received in evidence). 

11 .BY MS. ELDER: 

12 Q Now, you conducted a search warrant of 

13 Putters, is that corre~t? 

14 

15 

16 

17 

18 

19 

A 

Q 

A 

Q 

were 

A 

Yes, ma'am. 

And you were involved in that? 

Yes, ma'am. 

And what part of that particular location 

you involved in? 

I was involved onlY in the inside. I never 

20 went you know, of course I knew where it was, I 

21 could see it from the outside but I never went in 

22 the RV at all. 

23 Q It was on curtilage on the same piece of 

24 property? 

25 A Yes, ma'am~ 
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1 Q Was that covere~ by your search warrant? 

2 A Yes, ma'am. 

3 Q Do you know who conducted the search part on 

4 the RV? 

5 A Horry County Police Department. 

6 Q If you would, take a look at what has been 

7 marked Plaintiff's Exhibit Number 2. 

8 A Yes, ma'am. This is the return of the search 

9 warrant that I did. 

10 Q And that is from inside only? 

11 .A Yes, ma'am. 

12 Q Okay. I believe, did you -- well, let me 

13 hand that back to you and could you just go down 

14 and tell us what. items SLED took from insid~ the 

15 establishment? 

16 A Two Monkey Lamp machines, one Slingo GT 2004 

17 machine, one GT 2003 Ford Test Challenge machine, 

18 one Gone Fishing machine. All those were basically 

19 in a back room, they were what initiated the whole 

20 investigation from the beginning, those were the 

21 machines that were paid out to the SLED undercover 

22 agents. 

23 Q All right. 

24 A Miscellaneous records, briefcase, 

25 miscellaneous ga~bling tools, white binder 

.. 
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containing records, blue folder containing records, 

five dice, playing cards, numerous gambling chips, 

$6,977.78 in cash, one Hewlett Packart laptop 

computer, serial number CNF536626600. And a 

Cingular Aircard and charger and charger cable. 

Q Those are all the items seized by SLED? 

A Those are the only things SLED seized. 

Q And the money that is indicated 

MS. ELDER: Your Honor, I would like .to 

introduce Plaintiff's Exhibit 2. 

THE COURT: Have you seen this, Mr. Canty? 

MR. CANTY: I believe I have, Your Honor. 

THE COURT: All right. 

THE COURT: The return? 

MS. ELDER: Yes, sir. 

(Search warrant return marked and received 

in evidence as Plaintiff's Exhibit 2). 

BY MS. ELDER: 

Q In the 6,000 some odd dollars did you recover 

any of your marKed money? 

A Yes, ma'am. It was all turned over ~o SLED 

afterward. 

Q Do you know if Mr. Albin was on scene, by 

chance? 

A Yes, ma'am~ he was. 
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Q Did you cite him for gambling? 

A Yes, ma'am. 

Q Did you prepare warrants on any kind of other 

drug offenses? 

A No, ma'am. 

with drugs. 

MR. CANTY: 

last response. 

THE COURT: 

I didn't handle anything doing 

Your Honor, I did not hear that 

He did not do anything pertaining 

to drugs, I think was the response, is that 

,correct? 

A I did not handle anything pe~taining to it, 

yes, sir. 

MS. ELDER: 

questions. 

THE COURT: 

A The judge. 

Your Honor, I have no other 

All right, Mr. Canty. 

As I have already said, I was not 

there, so the judge who heard it that day, I don't 

know. 

Q The judge who heard it that day? 

A Yes, sir. 

'I. 
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1aff{d~vit in the record? 

2 THE COURT: Yes. 

3 BY MR. CANTY: 

4 Q There is actually more than one problem with 

5 your affidavit, is there not, not just that it is 

6 based on the animal,livestock and poultry Title in 

7 the Code? Is there another rather large problem 

8 with your affidavit? 

9 A No, sir. You will have to tell me what 

10 you're addressing other than we have already talked 

11 .about what is wrong with my affidavit. 

12 why we were there. 

I stated 

13 Q Well, look at your affidavit and where does 

14 it say you want to search? 

15 A Putters Lounge and the 1994 RV but as I 

16 stat~d, in the search warrant it was for monies 

17 dealing with gambling. 

18 Q And so that there is no question about it, 

19 you went to Judge Blanton to get this warrant and 

20 this was after your agent wired for sound had 

21 talked about the marijuana with Michael Baker? 

22 

23 

24 

25 

A 

Q 

your 

A 

Yes, sir, I 

Okay. And 

warrant, in 

No, sir. 

knew about that, yes, sir. 

there is no mention of drugs 

your affidavit? 

/ 
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1 Q Okay. Now, you testified you never went into 

2 the RV. Is that correct? 

3 A Yes, sir, I did not. 

4 

5 

6 

Q Any SLED agents go in the RV? 

A Yes, sir, there was some. I did not and I 

can't tell you which ones did. I do not think that 

7 there was but one out there in that RV but I'm not 

8 for sure. 

9Q And SLED took some money out of the RV, 

10 didn't they? 

11 

12 

13 

.A Yes, 

was taken, 

sir. If we listed it in the return it 

listed where it was taken from. 

Q Let me show you SLED seizure report dated 

14 January 24th. 

15 

16 

17 

18 

19 

20 

21 

22 

A 

Q 

Yes, sir. 

boes that look familiar? 

A Yes, sir. 

Q And it says that SLED took $1,200 

of the RV. Is that correct? 

A Yes, sir. 

in cash out 

Q 

A 

And $162 in coins. Is that correct? 

It just says currency on here. If there is 

23 something somewhere saying coins, that is something 

24 else. 

25 Q And this s~ys that -- you're Agent Rogers, 
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14 
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16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

-
correct? 

A Yes, sir. 

Q This says it was served by you? 

A Yes, sir. 

Q On the 24th of January, it says $1,200 in 

currency and $162.78 in coins? 

A Okay. That's not my handwriting, that is 

agent Williamson's, I couldn't read it but it is 

coins. 

Q She is not here today? 

_A No, sir. But I stood next to her when we 

inventoried it because I'm responsible for it, I 

stood next to her, I can attest that that money was 

there. 

Q And what was the basis for SLED seizing the 

money from the RV? 

A Based on- the gambling investigation, the 

money was transacted in the building and the owner 

Mr. Albin was the proprietor of the business, we 

wanted to search for any and everything that had to 

do with any gambling material and/or monies. 

Q Did you feel that-you were entitled to any 

money you found on the premises? 

A Sir, that was for a court to decide, not me. 

Q All right., This $162.78, that was a penny 
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1 jar in the bedroom;- wasn't it? 

2 A Si.r, I did not go in there, I can't attest to 

3 where it came from. 

4 Q Can you testify the $162.78 in coins in the 

5 RV and the currency were proceeds from gambling? 

6 A No, sir, I cannot. 

7 Q Okay. Has SLED given this money back? 

8 A Again, that's not for me to decide. 

9 Q My question is has SLED given this money 

10 back? 

11 A Given it back, has SLED given it back, no, 

12 sir. 

13 Q And in the two and a half years since you 

14 took it has SLED brought forfeiture action? 

15 No, sir, not that I'm aware of. 

16 Q And is it SLED's intention to just keep this 

17 money and hope nobody s~ys anything? 

18 MS. ELDER: Objection, Your Honor. Your 

19 Honor, this money is not subject to this action. 

20 THE COURT: And I understand that. He has 

21 brought a counter-claim, you all don't have the 

22 money, I don't know he has brought it against the 

23 right party but I'm going to let him answer the 

24 question. 

25 Have you all done anything with the money? 
t 
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THE WITNESS: No, sir. 1 

2 

3 

4 

5 

6 

7 

BY MR. CANTY: 

Q Do you plan to? 

A Yes, sir. Apparently we need to file the 

right paperwork. Nobody has stated to me anything 

about it but we will. 

Q Okay. And did you know that you had to do 

8 that within a reasonable time? 

9 A Yes, sir. I thought it had been but 

10 apparently it has not. 

11.Q Okay. Now, you wrote tickets --

12 A 

13 Q 

14 A 

t5 Q 

16 A 

17 Q 

Yes, sir. 

-- for gambling? 

Yes, sir. 

One to Mr. Albin's daughter? 

Yes, sir. 

And one to Shawn Wetherman who wbrks behind 

18 the Bar? 

19 A 

20 Q 

21 A 

22 Q 

Yes, sir. 

And that was January 24th of 2009? 

Yes, sir. 

Tell the Court, please, why those cases have 

23 never come to trial. 

24 A Sir, I don't know why they have not come to 

25 trial. I'm not 9- judge. I haven't done anything 

085 

73 



1 

2 
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9 

10 

with those cases. 

Q They're your cases, aren't they? 

A Yes, 

long time. 

sir, but jury trials sometimes take a 

I have had one in Camden that was made 

eight years ago and it is still awaiting court but 

I don't make it a practice of calling judges and 

telling them you've got to try my case. 

Q Now, SLED charged Michael Baker with 

distribution of marijuana. 

A No, sir, it did not. 

Correct? 

11.Q The SLED agents made the buy from Michael 

12 Baker, correct? 

13 A Yes, that's correct. 

14 Q And that SLED agent did not bring the 

15 

16 

criminal case? 

A No, sir, but that is not uncommon for us to 

17 work with other agents and agencies and they bring 

18 the charges. 

19 Q Well, sir, was the testimony accurate that 

20 Horry County Police Department was asked to assist 

21 SLED in executing this search warrant? 

22 A They were asked by Lieutenant David Roper, 

23 not me. 

24 Q To assist SLED in executing this search 

25 warrant? 
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Q Including the wire worn by Bass and Gainey? 

A Huh? 

Q That's Horry County's equipment? 

A Yes, sir. 

Q SLED does not have a wire? 

A They do but in this particular instance we 

used the DEU's. 

Q All right. Now, in the video does it not 

depict bundles of currency, bundles of currency 

with paper clips on it next to where the agent 

,hopes to be a bag of marijuana? 

A I don't know. I have not seen it. I do 

think I have possession o£ that video. I think' 

that was in connection with the drug end of it, I 

don't recall having that video. 

Q So if that money was seized in connection 

with the drug end of it and it was seized on the 

24th of January and not the 30th of January at an 

inventory search for perishables, then Horry County 

police got'that money? 

A To be honest with you, I have the money that 

I put on my seizure report, that's all I can attest 

to, I don't know about any other money. 

Q So, who is the agent that seized the money 

from the RV? 

.. 
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A The SLED agent that seized the money as to 

the RV? It had to have been Steven Howell, the 

only agent that was assigned even to be outside. 

Q Now --

A Agent Howell, he is not here today? 

A No, sir. 

Q How many SLED agents were there altogether? 

A Six or seven that I can recall. 

Q All right. 

MR. CANTY: If I may approach, Your Honor? 

-Q Do you know who drew this diagram? 

A Kathy Bass, Agent Kathy Bass. 

Q And does it have a list of what law 

enforcement officers were in which position at the 

time of the raid? 

A Yes, sir,but that is subject to change at 

any given moment but this was the general plan of 

what we were supposed to do, yes, sir. 

Q So, there are six SLED agents. How many 

Horry County Police Department or DEU officers? 

A Can you hand that back? 

Q Sure. 

A Let's see. It says HCPD, I don't know, 

parking lot, HCPD, I don't know who that was, but 

it's three named. 

088 

77 



1 Q 

2 A 

3 Q 

4 A 

5 Q 

Roper is David Roper with SLED? 

Lieutenant David Roper. 

6 

7 

8 

9 

10 

A 

Q 

A 

Q 

A 

Rogers is you? 

Yes. 

Williamson is Pam Williamson? 

Uh-huh (Affirmative). 

And Dickson and Truss? 

Yes, sir. 

Who are they? 

SLED agents_ Wait a minute. Randy Truss is 

11 .a SLED agent, Dickson was, is wi th the South 

12 Carolina Department of Revenue, if I'm not 

13 mistaken. 

14 Q Five more names up at the top, are those SLED 

15 or Horry County? 

16 A Cannon, Wood and Will are HC, Horry County 

17 Police Department. Howell. is SLED, Neil is with 

18 Horry County, too. 

19 Q And Fallon and Thomason? 

20 A Fallon is SLED, Thomason is, he was at the 

21 time DEU. 

22 Q Okay. And Horry County K9, who is the dog 

23 handler? 

24 A Sir, I don't know, you have to ask Horry 

25 . County officers., 
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A Yes, sir. 

Q No question you seized all the money in the 

cash register? 

A Yes, sir. 

Q Tell 'the Court what happened to the checks. 

A What checks? 

Q The checks that were seized by SLED. 

A Sir, there is no, I have no recollection of 

any checks being seized. 

Q Who usually handles forfeiture cases for SLED 

in Horry County? 

A The Solicitor's office. 

Q Any particular assistant? 

A No, sir, not I'm aware of. 

Q In your experience who has represented SLED 

in forfeiture cases? 

A The Solicitor's'office. 

Q Who in the the Solicitor's office? 

A This is the first one I have ever dealt with 

and it has been Miss Elder. 

Q So, you have, you testified that Horry County 

Solicitor's office handles SLED forfeitures but you 

never had one? 

A No, sir. 

one down here? 

Are you asking me have I ever had 

No; sir. 
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1 A Yes, sir. I'm the one that has to try the 

2 case, yes, sir. 

3 Q The one against Michael Albin has been 

4 dismissed and expunged, is that right? 

5 A He went to PTI, yes. 

6 Q And the ones against 

7 A You're telling me -- again, as far as I am 

8 aware, they are still awaiting court. There was a 

9 court date set on the tickets, I'm the one that 

10 picked the court date out to have it set and they 

11 requested jury trial and I have not heard anything 

12 else from those tickets. That is the Court's 

13 responsibility to notify me on that. 

14 Q Now, there was a tow truck that came to the 

15 scene, is that right? 

16 A Yes, sir. 

1.7 Q And you arranged for the tow truck in 

18 advance,correct? 

19 A No, sir. That happened that night. We had 

20 trucks, at the time I had a truck through SLED; it 

21 has since, it's no longer in my possession, the 

22 transmission failed, we· dori't drive it anymore. I 

23 had a truck, we had trucks to haul machines away, 

24 David Roper said, "Why don't we just call," once we 

got there, he said, . "Why don't we call a tow truck , 25 

091 



;/---

1 and &~ve i~ Eaken away." 

2 

3 

4 

Q 

A 

Q 

The tow truck came to tow the RV, didn't it? 

Yes, sir, from my understanding it did. 

And the same one that Agent Gainey or Agent 

5 Bass is saying, "We got the RV," the same RV? 

6 

7 

A Again, I'm assuming you're talking about 

something that was said. I'm assuming they said it 

8 but not while they were in the building, and that 

9 is all I was concerned with. 

10 Q NOw, do you, did you check the lease to see 

11 .which side of the building was leased to Mr. Albin? 

12- -- A 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

name was in, that is all that really pertained with 

what we were doing at the time. 

Q In fact, there were two Chess Challenge 

mach{n~s, not four, is that correct? 

A Yes, sir. I'm going to be honest with you, 

it has been so long, we ended up, at the time South 

Carolina had an appeal on Chess Challenge machines, 

it was called Chess Challenge Two. We gave those 

two machines back to the -machine operator. Now, 

they have since been ruled "illegal by the State of 

South Carolina but that has been since. 

in litigation at the time. 

They were 

Q Well, ther~ was a hearing, was there not? 

092 

87 



1 

2 

3 

4 

5 

6 

7 

8 

9 

A 

Q 

A 

No, sir. 

There was no hearing? 

No, sir. 

Q So the two Chess Challenge machines that were 

found to be legal and returned to the owner, your 

testimony is there was no hearing and they are in 

fact illegal? 

A At the time there was litigation. 'The lawyer 

fo~ that case contacted myself, said, "We have, 

10 that we're not connected with Mr. Albin in any way, 

11 .shape or form, all we want is, since this is an 

12 injunction, we want our two machines back, we're 

13 not contesting the illegal~ty of the other 

14 machines." Those particular two machines were 

15 taken outside in the common area, well, the bar at 

16 Putters. The other machines were in the back, in a 

17 secondary room. 

18 Q Did the Solicitor ever advise you we had 

19 counter-claimed for the money seized by SLED? 

20 A Yes, I heard about it but only, I know today, 

21 and if beforehand it was Monday at the earliest I 

22 

23 

24 

25 

have heard about it. 

Q Were there any video poker machines? 

A 

Q 

Yes. 

There were; 
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THE COURT: Wha t I'm 'going to do- at -thi s 

juncture is this, that in order to proceed on a 

counter-claim against the monies that were seized 

and in possession of SLED, as the testimony clearly 

indicates, I think it is $6,900, is that right? 

MS. ELDER: Your Honor, that is how much is 

indicated on the return. 

for some $15,000. 

Mr. Canty counter-sued 

THE COURT: 

MS. ELDER: 

THE COURT: 

Whatever. 

I don't know where it came from. 

Whatever,l whatever that amount 

is, whatever that amount is, those monies in 

possession of SLED, whatever the amount, are not 

properly before the Court. However, Mr. Canty is 

not prejudiced. The testimony indicates that SLED 

still has that money, no action has been brought, 

Mr. Canty is free to pursue those funds. The only 

monies we're talking about here is eighteen-hundred 

and change, right, Miss Elder, that is all you're 

here on, right? 

MS. ELDER: $1,847,. Your Honor. 

THE COURT: $1,847. I want it very clear 

that, I think, yes, $1,847, Mr. Canty is not 

prejudiced by the fact your counter-claim has been 

filed, SLED has pot been served, he is free to 
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pursue that, so that sho~ld tak~ c~re o~ ihat 

issue. We're here only about the money allegedly 

seized as a result of drug activity by the Horry 

County Police Department. 

All right, do we all understand? 

MR. CANTY: Yes, Your Honor. 

THE COURT: That should shorten this up or 

help us with this particular cause. The seizure of 

the RV, as I understand it, was a result, is not in 

possession of SLED, that property, it was not 

.seized pursuant to a gambling charge, it was seized 

pursuant to a drug charge and that is what we're 

talking about,as was the firearm. 

understanding? 

MS. ELDER: Correct. 

Is that my 

THE COURT: Miss Elder, the State understands 

this may result in a subsequent action being 

brought concerning any monies that SLED might have? 

MS. ELDER: Yes, Your Honor, and the agent 

that does the investigation, after the break 

actually indicated he would get with me the 

beginning of next week. Apparently the person over 

him, Mr. Roper, had left SLED right after this. 

THE COURT: I understand Mr. Roper is out at 

Coastal Carolina,now. 
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MS. ELDER: That would be correct, Your 

Honor. I believe he is the chief out there. When 

he left, these items, they assumed he had taken 

care of those items and had filed the proper 

paperwork and they had not been. 

THE COURT: All right. Okay, Miss Elder. 

MS. ELDER: Yes, sir. Your Honor, we would 

call Officer Derrick Ard. 

DERRICK ARD~ after being first duly sworn, 

te~tified as follows: 

THE CLERK: Please state your name for the 

·Court. 

THE WITNESS: Derrick Ard. 

DIRECT EXAMINATION BY MS. ELDER: 

Q Off·icer Ard, where are you currently. 

employed? 

A Horry county Police Department. 

Q In what capacity? 

A Patrol. 

Q The patrol unit? 

A Yes, ma'am. 

Q Back in January, '09 -- how long have you 

been with Horry County? 

A Approximately 13 years. 

Q Back in 'O~ you were with the Department at 
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1 that time? 

2 A Yes, ma'am. 

3 Q In what capacity? 

4 

5 

6 

A I was a detective for narcotics and vice 

section. 

Q And did you have an opportunity to be 

7 involved in an investigation at Putters in Horry 

8 County? 

9 

10 

A 

Q 

Yes, ma'am .. 

And could you briefly -~ I want to take you 

11 _back to the day of January 24. 

12 that location? 

Were you present at 

13 

14 

1-5 

16 

17 

18 

19 

A Yes, ma'am, I was. 

Q Did you assist in any kind of search pursuant 

to a search warrant? 

A 

Q 

Yes, ma'am. 

Could you briefly describe what your 

involvement was at that time? 

A Initially I was assigned to search the bar 

20 area or -- correction, inside the structure of 

21 Putters, I was initially assigned to search the 

22 kitchen area at which point I did, which I was also 

23 one of the case agents or on call agents, so it 

24 was, it was with the understanding that if an 

25 additional case was made at that point in time that 
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1 I would be assuming that case. 

Q When you say additional case, are you 

referring to narcotics? 

Yes, ma'am, I am. 

2 

3 

4 

5 

A 

Q And SLED was there as another agency, is that 

6 correct? 

Yes, ma'am. 7 

8 

A 

Q And do you know what capacity they were 

9 investigating in? 

10 A The best of my recollection it was in 

11 reference to gambling. 

12 Q So, your position was for any kind of drug 

13 case that that may come up? 

14 

15 

A 

Q 

Yes, ma'am. 

In that -- do you know if other things on the 

16 property were searched in conjunction with the bar? 

17 A Yes, ma'am, I do. There was, the biggest 

18 item I remember was a motor home that was parked in 

19 very close proximity to the bar itself, the 

20 structure. It was actually immediately out the 

21 kitchen, the back kitchen door, to the right, and 

22 that was searched also. 

23 Q And let me ask you, when you do 

24 investigations, narcotics investigation, do you 

25 .typically have ORe person assigned to collect the 
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QDid you photograph th~ items? 

A Yes, ma'am. 

Q Will you take a look at the two pages marked 

Plaintiff's Exhibit 4? 

A Yes, ma'am. 

Q What does that depict? 

A That depicts the items that were found in the 

motor home. 

Q And I believe there is a bag. Was that the 

drugs? 

A Yes, ma'am. The five separate baggies 

containing, like I said, a total weight of 137 

grams, five separate bags. Those bags did contain 

the marijuana or the green l~afy substance. 

QAnd what else? 

A I've got, a grinder with some residue in it, a 

plate with marijuaria re~idue in it and we did 

photograph the weapon. 

Q What is the grinder for? 

A The grinder, they. utilize it to grind the 

marijuana up, I guess to ,make it more convenient to 

roll into a joint, .. Also sometimes if you're 

selling specific weights and you want,to make a bag 

at a specific weight, with marijuana being l if 

you/ve got buds/lin~tead of breaking little pieces 
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approximately "four ounces that was 'found in the 

motor home? 

THE WITNESS: Yes, Your Honor. 

THE COURT: And that that is the drugs that 

are in -- do you have them segregated? 

MS. ELDER: Your Honor, yes. NOW, I want to 

make sure that I'm not, when we do this, Your 

Honor, this bag right here contains five separate 

baggies --

THE COURT: 

MS. ELDER: 

MR. CANTY: 

All right. 

-- that were found at that time. 

I'm not challenging the chain, 

I'm not challenging, ,at this hearing, I'm not 

challenging the analysis, I'm willing to stipulate 

that that was five bags of marijuana. 

MS. ELDER: At 26, grams apiece. 

THE COURT: 26 apiece that make up about four 

ounces, and that that is what you've got in your 

hand and that that was taken out of the vehicle. 

20 I'm just trying to save you having to do a complete 

21 chain of custody on that marijuana. What is at 

22 issue is what was ,found-with the money and whether 

23 or not anything was found with the firearm, so at 

24 this time I'm going to admit it for what it is, 

25 four ounces of m~rifuana, approximately, and five 

100 

102 



110 

.--

-
1 A Ye s ,'rna' am-. 

2 Q Do you recall what the warrant was for? 

3 A If I'm not mistaken, I believe it was for 

4 PWID, possession with intent to distribute. 

5 Q Marijuana? 

6 A Yes, ma'am. 

7 Q All right. Do you know what happened to that 

8 charge? 

9 A Actually I do not. 

10 Q Is th~t the warrant that you -- I believe 

11 .that was the defendant we're talking about here and 

12 the warrant? 
r--. 

13 A Yes, ma'am, it appears to be. 

14 Q And do you know what happened, can you tell 

15 by that what happened? 

16 A Apparently he has went through PTI in 

17 reference to the charge. 

18 MS. ELDER: Your Honor, I have no further 

19 questions. 

20 THE COURT: Mr. Canty. 

21 MR. CANTY: Thank you, Your Honor. 

22 CROSS EXAMINATION BY MR~ CANTY: 

23 Q Now, you testified at the very beginning that 

24 SLED was there fora gambling investigation? 

25 A Yes, sir. 
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1 Q Not a drug inv~stig~tion? 

2 A I was not, I was not in the know specifically 

3 as to what they had. SLED referred to us they were 

4 there in reference to a gambling investigation. 

5 There had been some, throughout this investigation 

6 there had been some indication of drugs but that 

7 was their primary purpose. 

8 Q You reviewed your report -- do you have the 

9 report there in front of you? 

10 A I do not. 

11 .Q If you would, read the first sentence of your 

12 report. 

13 A "Based on complaints, SLED initiated an 

14 investigation in reference to gambling and drug 

15 

16 

activity. " 

Q So, SLED was investigating drugs? 

17 A I don't know what SLED was investigating, you 

18 would have to ask SLED. 

19 Q Well 

20 A Based on what SLED told me, they were there 

21 in reference to gambling and during the gambling 

22 investigation there had-been indications of drug 

23 activity. 

24 

25 

Q 

A 

Now, Jesse Ard, someone other than you -

That's me. 
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1 Q Okay. 

2 A Jesse being my first name. 

3 Q All right. How many officers were there in 

4 the RV on the night of the raid? 

5 A I do not know the exact number. 

6 Q Two, three, four, five, six? 

7 A I can speculate, yes, I would say something 

8 to that nature. 

9 Q And what agencies were represented in the 

10 search of the RV? 

11 ,A There were Horry County personnel and SLED 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

personnel. 

Q And the search of the RV was based upon the 

search warrant that had been issued to SLED? 

A Yes, sir, I believe so. 

Q All right. You didn't have any other basis 

to be in the RV other than that search warrant? 

Not that I'm aware of, no, sir. A 

Q Did Horry County make all the drug charges as 

a result of this raid? 

A I would have to double check. I believe so, 

I'm not sure. I believ~ so, the ones that were 

23 brought to my attention. 

24 Q Are you the one that got the warrant for 

25 Michael Baker for distribution? 
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A I don't believe I am the one that got the 

warrant for Michael Baker. 

Q Do you know who wrote that warrant? 

A It has been awhile, I'm not sure. I mean, I 

could refer to, I would have to refer to the 

original case file. 

Q Do you know whether that charge was 

dismissed? 

A I do not. 

Q bo you know whether anybody has ever be~n 

·convicted of any drug offense as a result of this 

raid? 

A No; I'm not sure. 

Q Do you know whether anybody has ever been 

convicted of any offense as a result of this raid? 

A I'm not sure. 

Q Now, with regard to the marijuana you 

described, which was found in a cabinet in the 

shower, or near the shower, is that right? 

A I believe so. It has been awhile. The 

mobile home, correction, the RV is set up kind of 

tight so it is in fairly close proximity to each 

other. 

Q And marijuana residue was found in the 

microwave? 
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A Yes, sir. 

Q And paraphernalia was found -- do you ljst 

all the paraphernalia you found? 

A I did not collect every piece of marijuana 

paraphernalia that was in the vehicle. It was 

throughout. What we collected, we collected these 

items which were in plain view. 

Q And those items that are in evidence there, 

they are associated with smoking marijuana. Is 

that correct? 

·A Uh-huh, yes, sir. Yes, sir. 

Q Tell the Court, if you would, please, whether 

or not you found any scales? 

A I don't retaIl finding scales. 

Q Did yo~ find any extraordinary number of 

plastic baggies? 

A Other than what they were packaged in, not 

particularly. 

Q Did you find any record of sales of 

marijuana? 

A I did not. 

Q So, the whole basis for possession with 

intent, then, was based on the four ounces of 

marijuana? 

A WeIll based on the separate baggies also, and 
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the baggies, they were not indlscrlrninate baggies, 

they were a specific weight, so someone had to had 

a set of scales. 

Q Okay. If someone smoked marijuana, say a 

cancer patient 

A ,Yes, sir. 

Q -- and they bought marijuana, for the purpose 

of smoking it, then each,time they bought it it 

would constitute a separate offense, is that right? 

,A Yes. 

.Q All right. So that if you bought a quarter 

of an ounce rather than one ounce, then you would 

have to buy it far less frequently, one-fourth as 

often? 

A Yes. 

Q And in your I believe five years of 

experience have you ever known anyone who smoked 

marijuana for whatever reason, who would have four 

ounces for their personal consumption? 

A For personal consumption, I mean, that would 

be speculation on experience, no, not really. 

Q Well, if somebody' wanted to avoid committing 

the crime of purchasing marijuana by doing it less 

frequently they would-do it by buying more at a 

time. Is that c0rrect,? 
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A That's what you're saying and I understand 

the point you're saying. I couldn't testify that I 

have seen that in my experience. 

Q And did you testify in the preliminary 

hearing? 

A No, sir, I don't believe I did. 

Q Okay. With regard to Mikie Albin, is it safe 

to say that there was no drug buy? 

A I was not aware of a drug buy from Mr. Albin. 

Q Okay. And there are no scales? 

11 A 

12 Q 

13 A 

No, sir. 

And is there a scene log for this raid? 

I'm sorry, a scene log? 

14 Q A scene log, crime scene. Large crimes t a 

15 lot of personnel involved t frequently there is a 

16 scene log where agents t officers log in and log out 

17 

18 

at the scene. 

A There is not a crime scene log. This was not 

19 deemed a crime scene, it was an area of operation. 

20 Q Now t did you take possession of the .38 

21 revolver? 

22 

23 

24 

25 

Yes, sir, I did. A 

Q And this was found in the back of a bottom 

bedroom drawer next to his bed? 

A I believe it waSt yes t it was. 
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1 Q Now, can you tell the Court, pi~ase~ h6w --

2 let me get the exact language -- how that revolver 

3 facilitated the production, manufacture, 

4 distribution, sale, importation, exportation or 

5 trafficking of marijuana? 

6 A Okay. In my experience many persons that I 

7 have dealt with who have sold an illegal substance, 

8 marijuana, per se, tend to arm themselves, given 

9 the illegal nature of the activity, so itis fairly 

10 common to, when we're dealing with someone who is 

11 .selling and/or purchasing an illegal substance, 

12 that they arm themselves, considering the nature of 

13 the substance being illegal and also the amount of 

14 money that changes hands. 

15 Q So, as I understand your testimony, not 

16 speakirig in hypothetical terms, speaking ln 

17 specific terms of Michael Albin and this case, tell 

18 the Court how the pistol facilitated the 

19 production, manufacture, distribution, sale, 

20 importation, exportation, trafficking of marijuana. 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Other than him possessing it? 

Yes. 

And the marijuana? 

Yes. 

I would say that ~ould be how it facilitated 
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it. It would be the fact that he was armed and in 

possession of that amount of marijuana in mUltiple 

bags. 

Q Okay. So it is possession? 

A Yes, as I just stated. 

Q All right. Now can we talk about production, 

manufacturing, distribution, sale, importation, 

exportation, trafficking? 

A Okay. 

Q. First of all do you have any evidence that 

-Mr. Albin was involved in any of that? 

A Other than in possession 

Q Just possession. 

A of that amount of marijuana, in multiple 

baggies, with paraphernalia throughout the vehicle. 

He was also armed at the time. 

Q He wasn't charged with distribution? 

A Th~re was no dru~ buy from Mr. Albin. 

Q Okay.- You say he was armed. There is no 

question this pistol was in the back or bottom 

bedroom dresser drawer, night table drawer? 

A Yes. 

Q In the RV? 

A Yes. 

Q And is the~e any question but that at the 
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Q So there is absol utel y nothing un-l awful abou t " 

Mr. Albin's possession of that pistol? 

A No, sir. 

Q Were you there when -- did you say you did 

see the penny jar by his bed? 

A Sir, I do not recall a penny, jar. 

Q You don't know who took the penny jar? 

A I didn't take the penny jar. I don't know 

who_took the penny jar. 

Q Were you ever in the restaur~nt itself? 

-A I did move through the restaurant a couple 

times. 

Q Did you see anyone ordering the patrons to 

pay their tab? 

A I did not. I was primarily in the kitchen 

area but I did not see that. 

Q : Are you familiar with the statute that says 

to seize a motor vehicle for marijuana it has to be 

a pound? 

A I'm somewhat. 

Q You were a narcotics officers for five years, 

right? 

A Yes, sir. 

Q During that time d~d you participate in the 

seizure of vehic;es? 
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2 

3 

A 

Q 

A 

Yes, I did. 

And for marijuana? 

I mean, I would have to look back. 

4 assuming, yes, sir. 

I'm 

5 Q You knew there was a minimum of one pound to 

6 seize a vehicle? 

7 

8 

A 

Q 

Yes, sir. 

Is there any question in your mind there was 

9 not a pound of marijuana in this RV? 

10 A No, sir, I did not see a pound. 

11 

12 

MR. CANTY: 

MS. ELDER: 

That's .all I have. 

Just one quick question. 

13 REDIRECT EXAMINATION BY MS. ELDER: 

14 

15 

16 

17 

QDid you charge possession with intent to 

distribute, not simple possession? 

A 

Q 

Yes, ma'am, I did. 

And I believe on'your affidavit of seizure, 

18 when you check off what you're seizing you put the 

19 basis for your seizure? 

20 

21 

22 

23 

24 

A 

Q 

Yes, ma'am. 

You didn't check off that section to deal 

with one pound, did you? 

A No, ma'am. 

MS. ELDER: I don't have any further 

.. 25 questions. 
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4 

5 

6 

monitor it? 

THE WITNESS: No, Your Honor, I did not. 

THE COURT: Okay. Thank you. 

MS. ELDER: I have no further questions. 

THE COURT: You may step down. 

(Witness excused). 

7 WILLIAM RUTHERFORD, after being first duly sworn, 

8 testified as follows: 

.9 THE CLERK: Please state your name for the 

10 Court. 

11 THE WITNESS: W'i 11 iam Ru therf ord, 

12 R-u-t-h-e-r-f-o-r-d. 

13 DIRECT EXAMINATION BY MS. ELDER: 

14 

15 

16 

17 

Q 

A 

Q 

A 

Captain Rutherford, where are you employed? 

Horry County Police Department. 

In what capacity? 

At present I'm a divisional commander, 

18 uniform patrol division, southern precinct. 

19 Q Back in January, '09, were you employed with 

20 the Department? 

21 A Yes, ma'am, as the divisional commander for 

22 the narcotics and vice section. 

23 MR. CANTY: Your Honor, if I may, Agent 

24 Rutherford, I don't have recollection of this 

25 witness being named in response to discovery, if I 
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1 testf{ied as follows: 

2 

3 Court. 

THE CLERK: please state your name for the 

4 THE WITNESS: My name is Michael James Albin. 

5 DIRECT EXAMINATION BY MR. CANTY: 

6 Q And what is your address? 

7 A 

8 Q 

9 A 

10 Q 

11 .A 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 

23 

24 

25 

Q 

A 

Q 

A 

My current address? 

Yes. 

8~74 Cherrywood Drive. 

And how old are you, sir? 

I will be 66 the end of August. 

And where were you born? 

I was born in Summerset, Pennsylvania. 

And did you go to high school there? 

Yes, sir. 

What did you do after high school? 

I went into the military. 

Howald were you when you enlisted? 

Seventeen. 

And how long were you in the military? 

A little over twenty years. 

Did you serve in Vietnam? 

Yes, sir. 

More than once? 

Yes, sir. 
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1 Q After you retired from the military where did 

2 you locate? 

3 A I located at 5730 Highway 707, lot number 12. 

4 

5 

6 

Q 

A 

Q 

7 1983? 

And what year was that? 

1983. 

And have you lived in Horry County since 

8 A Yes, sir. 

9 

10 

Q 

A 

Do you .have any criminal convictions? 

No, sir. 

11·Q Have you been arrested for anything since 

12 this raid? 

13 

14 

1'5 

16 

17 

18 

19 

20 

21 

22 

23 

A 

Q 

A 

Q 

A 

No, sir. 

And what business are you in? 

At the present time I own Putters Restaurant. 

Have you been in other businesses? 

Yes. I owned an ice cream business for 

twenty years. 

Q And did you advance your education after you 

retired from the military? 

A Yes, I did. 

Q 

A 

What degrees did you obtain? 

I got an associate degree in hotel, motel, 

24 restaurant manager, and associate degree in data 

25 processing. 
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And did you then go into business? 

Pardon me? 

Did you then go into business? 

Yes. 

1 

2 

3 

4 

5 

Q 

A 

Q 

A 

Q Tell the Court about what businesses you had 

6 from 1983, forward. 

7 

8 

9 

A 

Q 

A 

10 Q 

11 ,A 

12 Q 

13 A 

Q 

sort 

A 

Prior to 1983? 

1983, forward. 

Yes, sir. 

Are you hard of hearing? 

Are you wearing hearing 'aids? 

I've got them on now. 

Are you having difficulty und~rstanding? 

Sometimes. 

Okay. Well, that is what my wife says. 

of business have you been involved in? 

I owned a mobile ice cream business'with 

trucks for approximately twenty years. 

Q Did you start that from scratch? 

A Yes, I did, 1984. 

What 

six 

14 

15 

16 

17 

18 

19 

20 Q And did you sell that business when it was up 

21 to six trucks? 

22 

23 

A 

Q 

I gave it away, gave it to my ex-partner. 

And what other businesses have you been 

24 involved in? 

25 A I owned a ~hicken wings business in Surfside 
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iri 1984, 1985, called Fat Jack's. 

Q And did you sell that business? 

A Yes, I did. 

Q And any other businesses? 

A Putters is the only thing, only other 

business, other than the ice cream business and 

chicken wings business. 

Q Do you have cash income from Putters? 

A No. 

QDo the patrons at the restaurant pay in cash? 

A Oh, do I have cash? I thought you said did I 

get paid cash. Yes, they pay in cash or checks. 

Q Do you make bank deposits, proceeds from 

business deposits? 

A Yes, I do. 

Q And back in 2009, in January, 2009, how often 

were you making those bank deposits? 

A Once a week. 

Q Approximately how much were those deposits? 

A Approximately 3,000 to 3,500 dollars. 

Q All right. Now, you provided your bank 

statements to me? 

A Yes, I did. 

Q And do they reflect your monthly deposits for 

Putters, Incorporated? 

l16 

190 



1 

2 

A 

Q 

Yes, they do. 

Do they also reflect your $1,171 montly 

3 payments on the note for this RV? 

4 A Most of them do. I do payout of my personal 

5 account sometimes. 

6 

7 

8 

9 

10 

Q 

A 

Q 

A 

Q 

And are you still paying the $1,171 a month? 

Yes, I am. 

For the RV? 

Yes, I am. 

Are you paying also the insurance and the 

11 -registration and the property taxes? 

Yes, sir. 12 

13 

A 

Q And has that been the case the last two and a 

14 half years? 

15 A Yes, sir. 

16 Q Have you had the use or possession of that RV 

17 in the two and a half years? 

18 

19 

A No, sir. 

MR. CANTY: Your Honor, we would offer this 

20 bank statement for purpose of showing two things. 

21 First, the amount of deposits to the business 

22 account on a monthly basis at the time this raid 

23 occurred and also the defendant's debt service on 

24 the promisory note for the RV. 

25 THE COURT:· All right. 
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4 

5 

6 

7 

MS. ELDER: Your 

have don't start until 

Honor, the bank statements I 

February 2nd, 2009, after 

the time of the raid, so I don't have any objection 

to them but we need to be clear that these do not 

show in January what his deposits were. They start 

in February. 

THE COURT: Well, is there a lien on this 

8 vehicle? 

9 MR. CANTY: We have a promi-sory note, we'll 

10 put that into evidence right now. 

11 THE COURT: I asked if there was a lien. 

12 MS. ELDER: That, I do not know. We checked 

13 under the statute, because of the rather bizzare 

14 problem about iervice of process in this case, in 

15 order to ascertain the address on the registration, 

16 we have that, but I do not have the title. 

THE COURT: Who holds the note? 17 

18 

19 

MS. ELDER: 

THE COURT: 

It is not registered, Your H6nor. 

That is not where I was going. 

20 We're a title state. Is there any lien shown on 

21 the certificate of title? 

22 MS. ELDER: No, sir, not to my knowledge. 

23 will get that for you. That's the title, Your 

24 Honor. We check the title, Your Honor, on any 

I 

25 vehicle we seize. When we check the title it would 
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14 
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16 

17 

18 

19 

20 

21 
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23 

24 

25 
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have named the li~n holder. 

THE COURT: I don't see a lien holder here, 

Mr. Canty. It looks like this title was issued, 

well, a duplicate title, it's difficult for me to 

s~e, I can't tell when it was issued -- yes, I do. 

It was issued 6/30/2008, and that was what, a year 

before the s~izur~? 

MR. CANTY: Six months, seven months. 

THE COURT: Okay. It looks like it was 

registered tb Mr: Albin without lien. 

Okay. 

MR. CANTY: I have not seen this, Judge, my 

clierit'may very well have a different title. 

THE COURT: Mis.s EI~er didn't offer it. 

Elder provided it pursuant to my request to 

determine whether or not there was a lien. 

Okay. 

BY MR. CANTY: 

Miss 

Q And tell the Court what income you have, at 

the time of this raid what was your income? 

A $60,000 a year. 

Q And what was the source of that $60,000 a 

year? 

A Social Security, military disability and 

military retirem~nt check. 
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1 Q Aside from any revenues associated with 

2 Putters? 

3 A No, I did not, no, I did not get any revenue 

4 from Putters. 

Excluding Putters, it was $60,OOO? 

Yes, it was. 

5 

6 

7 

Q 

A 

Q S~, without getting out of bed in the morning 

8 you had $60,000 in annual income? 

9 

10 

A 

Q 

Yes. 

Now, were you losing money on Putters or 

11 making moriey or breaking even? 

12 

13 

A Pretty much breaking even once I paid my help 

and everything. I tried to keep my prices low so 

14 the people could afford it. 

15 

16 

1.7 

18 

19 

Q 

A 

Q 

A 

Q 

And your 

Yes, she 

Your wife 

Yes, she 

And other 

daughter worked there? 

does. 

worked 'there? 

does. 

family members, other relatives 

20 their relatives? 

21 ·A 

22 Q 

23 

24 

A 

Q 

A stepdaughter. 

That provides employment for those people? 

Yes, it does. 

Now, have you ev.er had any trouble with 

25 burglaries? 

or 
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12 

13 

14 

15 

16 

A 

Q 

A 

Yes, ]:'- have. -

How many -- how long have you owned Putters? 

Since 2001. 

Q And how many times has it been burglarized? 

A Seven. 

Q And tell the Court, please, as a result of 

those several burglaries who did you call to 

investigate the complaint? 

A Horry County Police. 

Q Tell the Court, please, on how many of those 

seven occasions they apprehended the perpetrator? 

A Zero. 

Q Tell the Court, please, what you know about 

any investigations conducted by the Horry County 

Police? 

A They just said there wasn't enough evidence 

17 to investigate. 

18 Q Was there occasion when you requested that 

19 they dust for fingerprints when someone came 

20 through a wlndow? 

Yes, there was. 21 

22 

A 

Q Tell the Court whether or not that occurred. 

23 Did they dust for prints? 

24 A No, they didn't. 

25 . Q Are these incident reports associated with 

I:! 1 
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I so~e-of thos~ buiglaries? 

2 A Yes, it is. 

3 Q If you would, review those. 

4 A Yes, I see the incident reports. 

5 MR. CANTY: We would offer those in evidence, 

6 Your Honor: 

7 MS. ELDER: I don't understand the relevance, 

8 Your Honor, but 

9 THE COURT: I will let them in. 

10 (Incident reports marked and received in 

11 evidence as Defense Exhibit Number 1). 

12 BY MR. CANTY: 

13 Q As a consequence of that di~ you locate the 

14 motor home 

15 A Yes, I did. 

16 Q ~- at the restaurant? 

17 A Yes, I did. 

18 Q As a consequence of that you bought the 

19 pistol, correct? 

20 A Right. 

21 Q And tell the Court what weapons you were 

22 trained with in the military? 

23 A M16, Ml and .45 ristol. 

24 Q Wha t about a .38 .revol ver? 

25 A No. I was 1 trained with a .45. The .38 was 
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never ffred. 

Q The weapon that was seized had never been 

fired? 

A No, sir. 

Q Tell the Court why you had that pistol, 

again? 

A Because I'm going to move the vehicle and I 

was robbed so many times I wanted to protect 

myself. 

Q Now, did you smoke marijuana in the RV? 

.A Yes. 

Q Did you sell marijuana in the RV? 

A No. 

Q Tell the Court where, if aywhere, you ever 

sold marijuana? 

A I never sold marijuana. 

Q Why did you have so much of it in the RV? 

A Because two nights before they came an 

i n d i v i d u a I cam e tom e and sa i d , "I h a vet his X 

amount I will let you have for near nothing," and I 

said, well, being a cancer patient, my doctor said 

it wouldn't be a bad idea to smoke, get my appetite 

back, because I was on radiation treatments. 

Q What about the money they found in the RV, 

where did that mpney come from? 

123 

197 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 
/-.~ 

13 

14 

1-5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A One bag was from my receipts that I was going 

to deposit that week, I kept them all in the top of 

the refrigerator and I made one deposit and that is 

when gas went over four dollars and I saw no reason 

to go back and forth every day. 

Q And your bank statements are going to reflect 

the amount you were depositing on a monthly basis 

from Putters Restaurant, correct? 

A Yes, they do. 

Q And it is in excess of the amount taken by 

.the police? 

A I'm sorry, I diqn't understand that question. 

Q It's more than the amount taken by the 

police? 

A Oh, yes. 

Q And that included what SLED took, what Horry 

County Police Department took as well? 

A Yes, sir. 

Q So, tell the Court, please, on the day of the 

raid, when the RV was taken, what amount of 

marijuana was in your refrigrator? 

A I don't recall any in my refrigerator. 

Q All right. Let me show 'you this evidence, 

Plaintiff's Exhibit Number 12, and aik you if that 

looks at all familiar to you? 
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1 A It looks like marijuana. I couldntt tell if 

2 it was mineebut it looks like it. 

3 Q It looks like marijuana? 

4 A I would say. I can smell it. 

5 Q Was there money in your refrigerator2 

6 A Yes. 

7 Q Tell the judge why you had money in the 

8 refrigerator. 

9 A I stored all my weekly deposits in the top of 

10 the freezer and I made one deposit a w~ek. 

11 .Q And tell the judge whether or not there was 

12 marijuana next tOt on top of or adjacent to or 

13 anywhere near that deposit in the freezer. 

14 A NOt there wasntt. 

15 MR. CANTY: All rightt please answer any 

16 quesii6ns that Miss Elder has. 

17 THE WITNESS: All right. 

18 THE COURT: All rightt Miss Elder. 

19 MS. ELDER: Thank you t Your Honor. 

20 CROSS EXAMINATION BY MS. ELDER: 

21 Q Mr. Albin t when did you buy the RV? 

. 22 A Gosh t I want to say 2006 . 

23 Q So that would have been t if the title history 

24 indicates May 9th t 2006 t would you agree with that? 

25 A If that is,what it saYSt yes t matam. 
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A I lived in it. 

Q Okay. You indicated that just coincidentally 

a couple days before this raid someone came to you 

and offered to sell you marijuana? 

A Yes, ma'am. 

Q And who was that that came to you? 

A His name was Cosner. 

Q I'm sorry? 

A Cosner, I only know him by his last name, 

Cosner. 

.Q Was it a male or female? 

A Male. 

Q And where did he come to you at? 

A In my RV. 

Q Where did you purchase your marijuana? 

A I'n my RV. 

Q Approximately two days prior to them seizing 

it? 

A Yes, ma'am. 

Q How much did you pay for it? 

A $300. 

Q And that was in the ~qual bags that we have 

talked about here today? 

A Yes, ma'am. 

Q And did yoV smoke marijuana out there as well 
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as buying it from out ther~ in the RV? 

A Yes, ma'am. 

Q Was that the first time you purchased 

marijuana from that RV? 

A No, ma'am. 

Q You purchased it before out of there? 

A Purchased it? 

Q Yes sir. 

A For my own consumption, yes, ma'am. 

Q You purchased it there in your RV? 

.A Yes, ma'am. 

Q And you also smoked it out there as well, is 

that correct? 

A Yes, ma'am. 

Q And do you recall the prior, just the day 

prior to this offering to allow some undercover 

agents to come out there with you to smoke? 

A Yes, ma'am. 

Q Okay. So, you were not only going to smoke 

it yourself but you were going to supply it to them 

to smoke as well, is that correct? 

A If that is what they'wanted to do, yes, 

ma'am. 

Q Did you supply itto others to smoke out 

there wi th you? 1 
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A A couple ~atr6ns, yes. 

Q So you all would go out there and smoke and 

you would be the one that would give them some of 

your stuff. Is that correct? 

A I wouldn't give it to them, we would smoke it 

together, if that's what you mean. 

Q Did you sell it to them or did you just give 

it to them? 

A I never sold any. 

Q You gave it to them out of your stash? 

.A Yes. 

Q And when you purchased this marijuana just 

prior, two days prior to the raid where did you get 

the money to purchase it? 

A I have money, I have money in my bank 

account'. 

Q Okay. 

A I carry cash with me all of the time, it is 

part of being a business man. 

Q You had cash out in your RV? 

A Yes. 

Q Is that some of the cash you used to purchase 

the marijuana? 

A The money I had in the RV, no. 

QWhere did the cash come from that you used to 
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4 
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6 

7 

8 

QThe money that was found in your RV that 1S 

the subject of this action, the $1,847, was located 

in your refrigrator, correct? 

A Yes, ma'am. 

Q And you don't deny that at least five 

packages of marijuana were located in that RV, do 

you? 

A No, I don~t. 

9Q And you don't deny that you purchased 

10 marijuana in your vehicle? 

11 .A No, I don't. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q And you don't deny supplying it to other 

people to smoke in that,vehicle? 

A Smoke with me, yes. 

MS. ELDER: 

MR. CANTY: 

No other questions, Your Honor. 

Just very briefly, Your Honor. 

REDIRECT EXAMINATION BY MR. CANTY: 

Q Looking at Plaintiff's Number 5, you heard 

the testimony about this being identical weight 

bags, down to 1/100ths of an ounce, each of these 

bags is identical in weight? 

A Uh-huh (Affirmative); 

Q Tell the Court, please, did you separate them 

into these bags or did they come that way? 

A They came that way. 
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i the <mdney because iiii in close proxi~ity. There 

2 is no question, assuming that the offi6er testified 

3 that is where he got it, he got it from the 

4 refrigerator and it did test positive for 

5 marijuana. I understand Mr. Canty is indicating 

6 the money was there, the checks were there but the 

7 marijuana was not there. 

8 THE COURT: Let me just ask you one question 

9 about the money, Miss Elder. Did you hear any 

10 testimony, any testimony at all that would indicate 

11 .that Mr. Albin, plenty of testimony he was 

12 distributing as that term is defined under the law, 
/-... , 

! 

13 but was there any testimony iridicating he was 

14 selling? 

15 MS. ELDER: No, sir, Your Honor, not for 

16 money. 

17 THE COURT: Did he offer free marijuana, to 

18 go out and smoke with the agents? 

19 MS. ELDER: He offered, now, Agent Gainey did 

20 in fact testify that he had offered to sell some 

21 marijuana, she did testify to that, but as far as 

22 conducting an undercover operation for the actual 

23 sale itself, no, Your Honor. 

24 THE COURT: Was th~re any information they 

25 received before they went in on this gambling tip? 
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1 fufly"the prior summary judgm~nt ~oiion whlchwas 

2 filed by counsel for the defense as well as the 

3 memorandum he filed in support, I have listened to 

4 both of your statements concerning what occurred at 

5 that summary judgment hearing. What you have told 

6 me is consistent with the motion for summary 

7 judgment as well as the memorandum. It is clear 

8 and undisputed that the plaintiff moved for summary 

9 judgment on the ground that 44-53-520 (A) (6) 

10 requires the motor vehicle seized to have contained 

11 .at least one pound of marijuana and that the 

12 specific language of that specific item preempts 

13 seizure under the remainder of the article, that is 

14 44-53-520, and specifically Subsection (A) (3), 

15 which refers to the container issue, container used 

16 for th~ property, or in (4), which is all property, 

17 this is what Subsection 4 says, all property, both 

18 real and personal which in any manner is knowingly 

19 used to facilitate production, manufacturing, 

20 distribution, sale, distribution and sale, 

21 importation, exportation or trafficking in various 

22 controlled substances as defined in this article. 

23 It is equally clear to me that Judge John 

24 granted the motion as to (A) (6) but found that it 

25 did not preempt forfeiture under (A) (3) and (A) (4) 
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'Now, I have looked-at the statutes and I 

would specifically call your attention to 

Subsection G, comments under that on 266, and Drug 

Litigation in South Carolina, which seems to state 

that it does preempt, so I'm not saying that I 

particularly agree with Judge John's ruling but 

there has been no motion to reconsider, no motion 

of appeal, no notice of appeal, and it is clear to 

me that Judge John's ruling is the law of the case. 

The law of this case is that this property, 

,regardless of what is said in (A) (6) is seizable 

under (A) (3) and (A) (4). In that regard I look at 

(A) (3), which speaks of the seizure of a container 

for property'which would be contraband or the 

equipment, things used to make it in. I don't know 

whether it comes under container or not. I would 

certainly have difficulty with that. But if (A) (4) 

applies there is no question that this is personal 

property. It was in some manner knowingly used to 

facilitate at the very least distribution as that 

term is defined in this state of marijuana. 

Distribution ddes not mean'sale, distribution is 

simply the passing or providing of the marijuana 

from one person to the other. 

Now, as to, the firearm, I have already ruled. 
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that possession of more than one ounce creates a 

rebuttable inference of possession with intent to 

distribute. 

I have also looked at the nature of the 

packaging. It was five or six packages containing 

up to an ounce. 

of these drugs. 

There was proximity to some cash, 

There was an offer by, an admitted 

offer by Mr. Albin to use his RV to smoke 

marijuana. There were several checks, I asked him 

about those, in odd amounts, $30, $20, $15. It has 

.been the Court's experience from other cases that 

sometimes that translates to quarter ounces. I 

don't know. There has been no testimony, otherwise 

I asked one of the officers but he could not tell 

me. 

. All these are things that I considered. 

However, I am swayed by the fact that there was, 

that this investigation was initiated for an 

entirely different purpose, that is, unlawful 

gambling. Apparently there was no complaint about 

any marijuana use prior to the initiation of the 

investigation for gambling; Mr. Albin says that 

that money was the fruits of his lawful business, 

Putters. I'm inclined to believe him due to the 

fact that although one of the officers said 
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STATE OF SOUTH CAROLINA) 
) 

COUNTY OF HORRY ) 

J. Gregory Hembree, Solicitor, 
Fifteenth Judicial Circuit, obo 
The Horry County Police 
Department, 

Plaintiff, 

vs. 

One Thousand Eight Hundred, 
Forty-Seven Dollars ($1,847.00), 
U.S. Currency, 1994 Monaco 
RV and Taurus .38 pistol, 

Defendant Properties, 

Michael James Albin, 
Defendant. 

IN THE COURT OF COMMON PLEAS OF THE 
FIFTEENTH JUDICIAL cmcUIT 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO: 09-CP-26-3127 
09-CP-26-1281 

. 09-CP-26-3128 

NOTICE OF MOTION AND 
- MOTION IN LIMiNE 

To: The State of South Carolina and Donna E. Elder, Esq., its Solicitor 

You Will Please Take Notice That the Defendant abovenamed, by and through his 

undersigned counsel, will move before this Honorable Court ten (10) days hence, or as soon 

thereafter as the matter may be heard, for this Honorable Court's Order in limine to determine 

issues as set forth below. 

I. Identity of Plaintiff '. 

Plaintiff brings these actions as set forth supra. It is anticipated that Plaintiff will take the 

position at trial that cash, a laptop computer, checks and other items of personaltY seized by 

officers of the State Law Enforcement Division at the time and place of the raid during which the 

In Rem Defendants herein were seized are outside the scope of the instant litigation. Compelling 

policy reasons as well as statutory and common law compel the opposite result. 

II. Subject Matter Jurisdiction of Counterclaims 

Defendants Counterclaims are for! inter 31ia. cash seized as described supra. Plaintiff may 
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take the position that separate actions are necessary to determine the validity of those seizures . 

. Defen-dant specifically counterclaims for all s~s seized regardless of whether such seizures were 

made pursuant to Title 44, Chapter 53 of the Code or pursuant to the Gambling Statute, Section 

16-19-80. 

ID. Applicability ofthe StatutOry Minimum Quantity' 

of Marijuana for seizure of a Motor VehiCie 

The legislature has imposed a statutory minimum quantity of one pound of Marijuana to 

justify the seizure of a motor vehicle. Section 44-53-~20 (A)(6) S.C. Code Ann. (1976) as 

amended. Plaintiff herein seized Defendant's motor vehicle and seeks to have it declared forfeit 

despite the admitted fact that the quantity of Marijuana claimed found is far less than half the 

statutory minimum. Plaintiff's premise is that the recreational vehicle (valued by Plaintiff at 

$80,000.00) is a "container" as described in 44-53-520 (A)(3) and therefore, somehow, the 

statutory limit is inapplicable. 

This Motion is made pursuant to Rules 7(B), 16(A)(7), 18(C), 19(A,C), 21 and 2S(C) 

SCRCP, is made in furtherance of justice and is not intended for delay. The undersigned hereby 

certifies that he has communicated in writing with Plaintiff's counsel in an attempt to resolve this 

matter by agreement, without success. 

Myrtle Beach, S.C. 
January 21,2011 

. ·2 

David .T. Canty, P.A. 
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· STATE' OF SOUTH CAROUNA 

.. - COUNTYOFHORRY 

J. Gregory Hembree, 

Plaintiff, 

vs. 

1994 Monaco RV 
VIN: 1RF1206nRl010972 

) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Defendant Property,) 

Michael J. Albin, 

Defendant. 

) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 

CASE NO. 09-CP-26-3128 

NOITCEOFMOITONANDMOflON 
FOR SUMMARY JUDGMENT 

C ... ' 
'-!:,.. 

h) 

f'''':} c-:. " 
(=:. j • 

C-) ,:~.:: --:) i::: ", . TO:' J. GREGORY HEMBREE, ESQ. ! ~ ._', 

a-c) .. _,. 

YOU WILL PLEASE TAKE NOTICE that the Defendant abov~K~mM will' 
-l;-:-: cr. 

~_J_' _J 

move before this Honorable Court ten (10) days hence, or as soon thereafter as the 

matter may be heard, for this Honorable Court's Order granting Summary Judgment in 

favor of the Defendant and against the Plaintiff as to all issues. This Motion is based 

upon the Discovery herein, the statutory, constifutional and common law of th~ State of 

South Carolina and the South Carolina Rules of Civil Procedure, is made in furtherance 

of justice and is not intended for delay. Consultation with opposing counsel is not 

required. 

Myrtle Beach, S.C. 
June 19, 2009 

13(; 



STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF HORRY ) 

J. Gregory Hembree, as Solicitor 
of the Fifteenth JUdiCiafCircuft;olb/o . 

. Horry County Police Department, .. 
Plaintiff, 

vs. 

Michael James Albin, 
Defendant. 

IN THE COURT OF COMMON PLEAS OF THE 
FIFTEENTH JUDICIAL CIRCUIT 

09-CP-26-3128 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Y 00 Will Please Take Notice that the Defendant above':named, by and through his undersigned counsel, 
will move before this Honorable Court ten (10) days hence, or as soon thereafter as the matter may be heard, for this 
Honorable Court's Order amending its Judgment in the following particulars, to wit: 

. . 

1. Allowing the forfeiture of a conveyance absent the statutory minimum defeats plainly expressed 
legislative intent 

Plaintiff concooes that the quantity of marijuana found in Defendant's motor home is a less than half the 
statutory minimum for seizure of a conveyance found in Section 44-53-520(A)(6). Defendant moved for Summary 
Judgment on this issue, reSUlting in a pre-trial ruling striking Plaintiff's claim under (A)(6) but allowing Plaintiff to 
go forward under subsections (A)(3)(container) and (A)(4)(facilitation). 

The General Assembly plainly established a minimum quantity of one pound of marijuana to justify or 
support the seizure of a motor vehicle: 

"No motor vehicle may be forfeited to the State under this item unless it is used, intended for use, 
or in any manner facilitates a violation of Section 44-53-370(A), involving at least one pound or 
more of marijuana, ... " . 

Section 44-53-520(A)(6). Plaintiff contends that the use of the term ''this item" frees him to seek forfeiture under 
subsection (A)(3) in that the motor vehicle is a "container" of the marijuana. Such an interpretation plainly defeats 
the legislative intent in that all motor vehicles are "containers" and therefore the legislated minimum quantity would 
never have effect. A plainly absurd result. 

Plaintiff next contends that he may prevail because the motor vehicle was used to "facilitate" distribution of 
marijuana. Plaintiff concedes there was "no drug-buy" from the Defendant and bases his claim on the testimony of a 
SLED agent that at some future time Defendant would smoke· marijuana with her in the motor home. Here it is 
noteworthy that de1ipite the seizure of a large number of items of personalty from the motor horne, including rolling 
papers, a pipe, a cigarette rolling device, etc. no scales were found nor baggies for packaging marijuana for 
redistribution. . 

In the subsection containing the statutory minimum, (A)(6), is set forth its applicability: 
.' 

"All. .. motor vehicles~ .. which are used or intended for use unlawfully to ... facilitate the unlawful 
concealment. ,possession, containment, manufacture or transportation of ... at least one pound or 
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more of marijuana ... " 

Accordingly, "facilitation" is included in the provision requmng a one pound mmlmum quantity of 
marijuana. As in the case of a "container" to hold that the minimum quantity does not apply plainly defeats the 
legislative purpose and renders the enactment meaningless. 

:: II. Earlier denial of Defendant's Motion for Summary Judgment does not Preclude the Trial Court from 
enforcing the statutory minimum. 

Defendant's Motion for Summary Judgment as to the Monaco RV was denied by the Hon. Steven H. John 
after a Motion hearing in 2009. Such a ruling does not preclude the Trial Court from addressing the enforceability of 
the statutory minimum. An order denying Summary Judgment is not immediately appealable. Olson v. Faculty 
House of Carolina. Inc. 354 S.C. 161,580 S.E.2d 440 (2003), citing Wilkins v. Bishop 276 S.C. 156,276 S.E.2d 310 
(1981). Further, denial of summary judgment is not reviewable even in an appeal from final judgment. Raino v. 
Goodyear Tire 309 S.C. 255, 422 S.E.2d 98 (1992), Holloman v. Me Allister 289 S.C. 183, 345 S.E.2d 728 (1986). 

The Trial Court's charactenzation of Judge John's ruling as "the law of the case" is misplaced. The concept 
of "the law of the case" is premised upon an unappealed, appealable ruling. Here there was no ruling appealable by 
the Defense and therefore ''the law of the case" does not apply. . 

III. Defendant's Counterclaims should not have been dismissed. 

Undisputed testimony indicated that Horry County Police Department assisted the State Law Enforcement 
Division in the-execution of a search warrant following the initiation of-the investigation by SLED. The forfeiture 
statute under which Plaintiff proceeds, Section 44-53-520, expressly provides in subsection (H): 

"For the purposes of this section, whenever the seizure of any property subject to seizure is 
accomplished as a result of a joint effort by more than one law enforcement agency, the law 
enforcement agency initiating the investigation is considered to be the agency making the seizure." 

(emphasis added). This fact is corroborated by the narrative reports of both agencies, testimony of agents of both 
agencies, the search warrant itself and the affidavit in support thereof. 

Defendant alleges Sled 'seized ten times the sum of money sued for in this raid. Defendant counterclaimed for 
these funds more than two years prior to trial. Plaintiff represents SLED in forfeiture matters in the Fifteenth Judicial 
Circuit. SLED, despite the passage of two and one half years, has never sought to confirm the forfeiture. It merely 
took the money (including the Defendant's penny jar in his bedroom) and walked away. 

The Attorney General of South Carolina. Plaintiff's superior and counsel to all State agencies, unequivocally 
opined that money seized pursuant to the gambling statutes must be confirmed by an action pursuant to the instant 
forfeiture statute. See. Op. Attorney General # 09-336, January 2, 2009. Plaintiff is SLED's agent in these matters as 
well as an agent of the State. It is disingenuous of Plaintiff to ignore Defendant's counterclaim while simultaneously 
refusing to comply with the Attorney General's directive. 

IV. "Unclean hands" precludes Plaintiff's recovery. 

As is more fully set forth in Defendant' s Pre-Trial Brief, which is incorporated herein by reference, Plaintiff 
willfully and repeatedly violated the applicable statutes. regarding service of process and willfully violated this 
Honorable Court's discovery rules, barring recovery. 

v. Proportionality dicta~s that PlaintiWs claim fail. 
( . 

2 
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Plaintiff contends it is entitled to an RV which sold for $300,000.00 new and was valued by Defendant 
At $80,000.00 (plaintiffhas offered nothing to contradict the value) based upon the presence of far less than one half 
the statutory minimum amount of marijuana. The elated cries of the female SLED agent following the raid ("We got 
the RV! We got the RV!") tend to indicate that its seizure was a primary goal of the raid • 

. : The U. S. Supreme Court in Austin v. United States 113 S. Ct. 2801 (1993) held that civil forfeitures must be 
considered in light of the Eighth Amendment prohibition of excessive fines, Rejecting the government's argument 
that such statutes are remedial the Court declared tliiifihey are punishment, Id. At 2812. Given the punitive nature of 
Plaintiff's claim it therefore becomes necessary to consider 1.) the inherent gravity of the offense 2.) sentences 
imposed for sunilar offenses in this jurisdiction, and 3.) sentences imposed for the same crime in other jurisdictions. 

Plaintiff does not dispute that the RV was Defendant's residence when it was seized, nor its value. 
Defendant; a cancer patient receiving radiation therapy at the time of his arrest, would not have been subject to 
criminal prosecution at all in eighteen states. The Attorney General. of the United States has stated that' federal 
authorities would not prosecute marijuana cases that did not constitute a violation under State law. A typical 
sentence for possession of marijuana in this State or adjacent states is a small fine. Plaintiff's claim violates the 
Eighth Amendment. . 

Conclusion 

Pennitting Plaintiff to prevail defeats plainly expressed legislative intent. An unappealable prior ruling does 
nothing to alter that fact~ Defendant's counterclaim should not have been dismissed and Plaintiff should not· be 
permitted to disregard the directive of his immediate superior with impuriity. Plaintiff's unclean hands and the 
Eighth Amendment dictate that Defendant prevail. . . . 

Wherefore, Defendant moves for an amendment of this Honorable Court's Order providing that the 
Plaintiff's forfeiture" claim fails for lack of the statutory minimum quantity of marijuana. 

Myrtle Beach, S.C. 
August 26. 2011 . 

3 

David J. Canty, P.A. 

ttorne 
4612 eander Drive 
Myrtle Beach. S.C. 29577 
Office (843) 449-6304 
Pax (843) 449-4249 
mbcounsel@frontier.com 
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STATE OF SOUTH CAROLINA 

HORRY COUNTY 
SOUTH CAROLINA 

SEARCH WARRANT 

DATE: 
January23t 2009 

Special Agent Douglas Ray Rogers III 



STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 

Fonn Approved by 
S.C. Attorney Geneml 

Section 17-13-160 
March IS, 1978 

AFFIDAVIT 

.Personally appear before me, one Special,Agent Douglas Ray Rogers III being 
duly sworn, says that there is probable cause to believe that certain property subject to 
seizure under provisions of Section 47-1-150 1976 Code of Laws of South Carolina, as 
amended,·is located on the following premises in this County: 

DESCRIPTION OF PROPERTY SOUGHT 
DESCRIPTION OF PREMISES (pERSON, PLACE OR THING) 

TO BE SEARCHED 
8950 Highway 707 Myrtle Beach South Carolina located within Horry County. 
Leaving South Strand Complex go left on Scipio Lane and travel .5 niiles to Holmes 
Town Ro~d. Turn right travel 1.2 miles to a four-way stop which will be Hwy 707. 
Turn right and travel down Hwy 707 .6 miles to intersection at Bay Road.' Go 
through red light and travel approximately 1 mile to Putter's Lounge on left. 
8950 Highway 707 is described as a one story building that has gray siding with 
white shudders. A pink and green owning is attached to the building. A white 
owning with Putter's on it is also attached to the building. Facing the building from 
Hwy 707 a white and tan 1994 RV (tag # 604VDiJ) is on the right side of the 
build.iDg located within the curtilage of the property. 

REASON FOR AFFIANT'S BELIEF THAT THE 
PROPERTY SOUGHT IS ON THE SUBJECT PREMISES 

On January 15, 2009, Agents with the State Law Enforcement Division conducted 
an investigation of allegations of gambling of Putter's, Inc. This investigation 
revealed that located within Putter's Inc. were seven video poker machines that 
were being used as devices for illegal gambling. All this information was obtained 
by uncover SLED Agents through visual and video observation. Agents also played 
the machines by putting money in the machines, then received tickets which were 
turned in to the Putter's employees and received a cash payout. The cash payout 
was take from a brief case with a John Deere logo .on the front of the case. Monies 
were also cashed out of the register to make the ~orrect change. The purpose of this 
warrallt is to secure any and all evidence related to gambling. 

worn to and Subscribed before me 
This 23th day of January, 2009 

~.s.) 
. gnamreofJudge 

//-'~jO A/V\ 

c: \Personal\affidavit pg3.doc 

~T /_. /' . -~> 

. ;~~ /J ~ /U--------- .. ··2?7' 
SI A Douglas Ray Rogers III 
AFFIANT 
P.O. Box 56 
Effingham, South Carolina 29541 
843-662-6245 
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STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 
SEARCH WARRANT 

FollU Approved by 
s.c. Attorney General 

Section 17-13-160 
March 15, 1978 

TO ANY BONDED LAW ENFORCEMENT OFFICER OF TIDS STATE OR COUNTY OR 
OF THE MUNIP ALITY OF HORRY COUNTY, SOUTH CAROliNA. 

It appears from the attached affidavit that there are reasonable grounds to believe that 
certain property subject to seizure under provisions of Section 17-13-140, 1976 Code of Laws of 
South Carolina, as amended, is located on the following premises: 

DESCRIPTION OF PROPERTY SOUGHT 
Any and all video poker machines, materials used to operate the machines such as but not 
limit to; tickets, logs, notebooks, receipts, computers, cdrom disc and monies that are 
associated with the benefit of the machines. All financial documents related to 
distribution of monies and collections by Putters, Inc. Any other items ·of evidentiary 
valve related in whole and part to the crime of gambling (16-19-40). 

DESCRIPTION OF PREMISES (pERSON, PLACE OR THING) 
TO BE SEARCHED 

8950 Highway 707 Myrtle Beach South Carolina Jocated within Horry County. 
Leaving South Strand Complex go left on Scipio Lane and travel .5 miles to Holmes 
Town Road. Turn right travel 1.2 miles to a four-way stop which will be Hwy 707. 
Turn right and travel down Hwy 707 .6 miles to intersection at Bay Road. Go 
through red light and travel approximately 1 mile to Putter's Lounge on left. 
8950 Highway 707 is described as a one story building that has gray siding with 
white shudders. A pink and green owning is attached to the building. A white 
owning with Putter's on it is also attached to the building. Facing the building from 
Hwy 707 a white and tan 1994 RV (tag # 604VDU) is on the right side of the 
buildin~ located within the curtilage of the property. 

REASON FOR AFFIANT'S BELIEF THAT THE 
PROPERTY SOUGHT IS ON THE SUBJECT PRENUSES 

On January 15, 2009,.Agents with the State Law Enforcement Division conducted 
an investigation of allegations of gambling of Putter's, Inc. This investigation 
revealed that located within Putter's Inc. were seven video poker machines that -
wer~ being used as devices for illegal gambling. All this information was obtained 
by uncover SLED Agents through visual and video observation. Agents also played 
the machines by putting money in the machines, then received tickets which were 
turned.in to the Putter's employees and received a cash.pay out. The cash payout 
was take from a brief case with a John Deere logo on the front of the case. Monies 
were also cashed out of the register to make the correct change. The purpose of this 
warrant is to secure any and all evidence related to gambling. 
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Fonn Approved by 
S.C. Attorney Genernl 

Section 17-13-160 
March 15, 1978 

This Search Warrant shall not be valid for more than ten days from the date of issuance. 
A written inventory of all property seized pursuant to this Search Warrant shall be made to, 
Judge Derek Banton, 9630 Scipio Lane, Myrtle Beach, SC 29588 within ten days from the date of 
this warrant, such inventory to be signed by the officer executing this warrant, and a copy of such 
inventory shall be furnished to the person whose premises are searched if demand for such copy 
is made. 

A copy of this Search Warrant shall be delivered to the person in charge of the premises 
searched at the time of such search if practicable, and, if not, to such person as soon. thereafter as 
practicable; in the event the identity of the person in charge is not know or if such person cannot 
be found after reasonable diligence in attempting to locate the person, a copy shall be attached to 
a prominent place on such premises. 

Horry County, South Carolina. 
January 23, 2009 £~;/LfZt{ii!hnz;;; (LS.) 

. ~ Signature of Judge 

//.'s?d~ 
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. . 
• . ' 

RETURN 

Fonn Annroved bv 
S.C. Ano~;Y G~ 

Scx;tion 17-13-\60 
March 15.l978 

• I received the attached Seareh Wammt on,<Jdc~~nd have executed it . 
as follows: On I - ~ f- 01 ,2009 at 1,·,4., o'clock. R M, ~the Person) descnbed 
in the warrant and (the premises) r --r-' 

I left a copy of the warrant with (YI: C '" 'I e. Itt A-I b " Vl . 
Name of person searched or "at the place 0/ search" with. 
T oget:her with a receipt for the items seized. 

The following is an inventory of property taken pursuant to the 

warrant: 
----------------------------~--------------~---

I CoT d<-.'"03· 
~~~~~=T~~~~~~~==;_~~~~~~~~~~---= 

Ch c· . £1..' {e.pc .l +\ Ine5 I one j (} l1c...ciJlfle. 
Q)CY\,& CLcoccls Se.lied £nxn fr,e+c.c...se. miSe. odJ-'nb (Il-~ 

. ~bQ\S) Lhbl.~ b\Dd¥ CQ(\~\{;j re:cDrds i i>1u.-e £Order 
&~,~ccrds 

.-.-.--=-.~=.:~-~- .. --.. 

1his inventory was made in the presence of ______________ _ 

AND ________________ ~--~~~~--~~~----~~~----
the war!,:;= that this Inventory is true and detailed account of all the ~ taI= ~~y me on 

:;~~i>cliue=this :J 7J~ . ~ 
(Signature of Officer Executing W ) . J 



) () 

1!}orrp Q!:ountp llolice 1lBepartment 
iPpetial <lE)perations ihbision 
J}anotics anb 'lJice s;edion 

Evidence Section 

Chain of Custody 

Incident Type: pwtn marijuana Case Number: 09-007673 

'.' . 
'k.' 
Victim: State of S.C. 

Location: Putters Bar 8950 Hwy 707 Myrtle Beach S.C. 29588 

Suspect: Michael James Albin 

Date and Time: 1-24-09 2000 

Item(s): 

1. rolling papers 
2. grinder 
3. Roach clip 
4. pipe 
5. roUer 
6. green leafy substance in five separate baggies (137 g) 
7. 1 Taurus 38 special pistol SN SG53109 
8. . 

9. 
10. 
11. 
12. 
13. 
14. 
15 .. 

Item Number: 1-7 
Relinquished By: 
Received By: 
Date: 
Purpose of Change: 

Item Number: 
Relinquished By: 
Received By: 
Date: 
Purpose of Change: 

Ard 
evidence 
1-24-09 
test, hold for court 

Officer: Ard 

145 



. Date: j , ct- ' of/) 

') ( " . ") 
HORRY COUNTY POLICE DEPARTMENT 

VEHICLE IMPOUNDMENT AND INVENTORY RECORD 

Case Number: 09 - 6 0 7ro7 J 

OPERATOR'S NAME 

~ __ ~ __ ~+-________ ~~ ____ ~ ________ ~~DR~ 

OPERATOR: Incarcerated a Yea a I'lo 
C~GE~ ______________________________ ___ 

Tic:keI No. 

PROPERTY INVENTORY TAKEN BY OFFICERS (CHECK APPROPRIATE ITEMS) 

Radio 

Tape Deck 

o 

o 

Spare Tire 0 

HubCaps 0 

Mlscellarieous Property in Vehicle (Tools, Cloth~ Jewelry): 

'PEIzsorlPrt.. ~Nb1 NG:9 ~ 

111 

Items Seized From VehIcle: 

aso·ooos 

C.B.Radlo 0 

MagWheels ~ . 

INVENTORY TAKEN 

Air Conditioner 
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Certificate of Counsel 

-. --- The undersigried hereby certifies that the Record on Appeal contaiIis'all materiilr­

proposed to be included by any of the parties and not any other material. 

October 23,2012 

4612 Oleander Drive 
Myrtle Beach, S.C. 29577 
Office (843) 449-6304 

. Fax (843) 449-4249 

mbcounsel@frontier.com 
Attorney for Appellant 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM HORRY COUNTY 
Court of Common Pleas 

Larry B. Hyman, Circuit Court Judge 

Case Nos. 2009-CP-26-1281 
2009-CP-26-3127 
2009-CP-26-3128 

RECF,TVED 
OCT 2 .. 6 2012 

se COurt of Appeals 

J. Gregory Hembree, Solicitor, Fifteenth Judicial Circuit, On Behalf of the Horry County Police 
Department, ...................................................................................... Respondent, 

v. 
Taurus 38 Special Pistol, SN: SF53109; 1994 Monaco RV, SN: VIN: lRF120611RlO10972; and 
One Thousand Eight Hundred Forty-Seven Dollars ($1,847.00), U.S. Currency, Defendant 
Property, and Michael James Albin, ............................................................ Appellant, 
Of whom Michaela Albin, as personal representative of the estate of Michael J. Albin, is the 
Appellant. 

PROOF OF SERVICE 

I certify that I have served the Record on Appeal on Donna E. Elder, Esq. by depositing a copy 
in the United States Mail, postage prepaid, on October 23,2012, addressed to the attorney of 
record, David P. Caraker, Jr., Esq., P.O. Box 1770, Florence, S.C. 29503. 

October 24,2012 

derDrive 
Myrtle Beach, S.C. 29577 
Office (843) 449-6304 
Fax (843) 449-4249 
mbcounsel@frontier:com 
Attorney for Appellant 



THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM HORRY COUNTY 
Court of Common Pleas 

Larry B. Hyman, Circuit Court Judge 

Case Nos. 2009-CP-26-1281 
2009-CP-26-3127 
2009-CP-26-3128 

J. Gregory Hembree, Solicitor, Fifteenth Judicial Circuit, On Behalf of the Horry County Police 
Department, ...................................................................................... Respondent, 

v. 
Taurus 38 Special Pistol, SN: SF53109; 1994 Monaco RV, SN: VIN: lRF120611RlO10972; and 
One Thousand Eight Hundred Forty-Seven Dollars ($1,847.00), U.S. Currency, Defendant 
Property, and Michael James Albin, ............................................................ Appellant, 
Of whom Michaela Albin, as personal representative of the estate of Michael J. Albin, is the 
Appellant. 

PROOF OF SERVICE 

I certifY that I have served the Record on Appeal on Donna E. Elder, Esq. by depositing a copy 
in the United States Mail, postage prepaid, on November 5, 2012, addressed to the attorney of 
record, David P. Caraker, Jr., Esq., P.O. Box 1770, Florence, S.C. 29503. 

November 5,2012 

R~CEIVED 
!\jOV 0 3 7.012 

SG Court of Appeals 

er Drive 
Myrtle Beach, S.C. 29577 
Office (843) 449-6304 
Fax (843) 449-4249 
mbcounsel@frontier.com 
Attorney for Appellant 


